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BOOK  III.— OP  PRIVATE  WRONGS. 


CHAPTER  I. 


Op  thb  Rbdbbm  or  Pbitatb  Wronos, 

BT  THB  MBBB  ACT  OF  THB  PaBTIBS  2  tO  16 

1.  Wrongs  are  the  prirAtioii  of  right ; 
and  are,  I.  Privata.    II.  Public  2 

2.  Private  wrongs,  or  civil  injuries,  are 
an  infriifgeteent,  or  privation,  of  the 
civil  righto  of  individuala,  considered 
as  individuala  2 

3.  The  redreas  of  civil  injuries  is  one 

Erinctpa]  object  of  the  lawa  of  Eng- 
md  3 

4.  This  redreaa  ia  effected,  I.  By  the 
mero  act  of  (he  parties.  II.  By  the 
mere  operation  or  law.  III.  By  both 
together,  or  suit  in  courto  3 

5.  Kedress  by  the  mere  act  of  the  pfir- 
tiea,  is  that  which  ariaes,  I.  From  the 
sole  ant  of  the  party  injured.  II.  From 

the  joint  act  of  all  the  parties  3 

(i.  Of  the  first  aort  are,  I.  Defence  of 
one's  self,  or  relatione.  II.  Recaption 
of  gooda.  III.  Entry  on  lands  and 
tenements.  IV.  Abatement  of  nuisan- 
ces. V.  Distress — for  rent,  for  suit  or 
service,  for  amercementa,  for  damage, 
or  for  dtvera  atatutable  penaltiea — 
made  of  aueh  things  onlv  aa  are  legal- 
ly distreinable ;  and  taken  and  dis- 
posed of  according  to  the  due  course 
of  law.  VI.  Seismg  of  herioto,  dtc.  3-15 
7.  Of  the  second  sort  are,  I.  Accord, 
n.  Arbitration  15, 16 

CHAPTER  11. 

Or  Rbdbbss  bt  thb  mbbb  opbbation 
OF  Law  16  to  21 

1.  Redreas  effected  by  the  mere  opera- 
tion of  law,  ia,  I.  In  case  of  retamer ; 
where  a  creditor  ia  executor  or  ad- 
miniatrator,  end  is  thereupon  allowed 
to  retain  his  own  debt  II.  In  ihe 
caae  of  remitter ;  where  one,  who  haa 
a  good  title  to  lands,  &c.,  comes  into 
possession  by  a  bad  one,  and  is  thera- 
upon  remitted  to  his  ancient  good  title, 
wnich  proteott  hia  ill-acquirea  poaaes- 
sion  18^1 


4.  Incident  to  all  oointa  an,  a  plaintill^ 
Page       defendant,  and  jud|e :  and  with  oa. 
then  are  alao  uaually  attorneys ;  and 
advocatea  or  counsel,  vis.  einier  bar- 
xisten,  or  seijeaau  at  law  25 

CHAPTER  IV. 

Of  thb  Public  Covbts  of  Common 
Law  and  Equity  30  to  60 

1.  Courto  of  justice,  with  regard  to 
their  several  species,  are,  1.  Cn  a  pub- 
lic or  general  jurisdiction  througnout 
the  realm.  II.  Of  a  private  or  apecial 
jurisdiction  30 


J 


2.  Public  co6rts  of  justice  an,  I.  The 

ila         ■        "       ~ 


CHAPTER  m. 

Of  Covbts  in  obnbbal  22  to  25 

1.  Redress  that  is  effected  by  the  act 
both  of  law  and  of  the  parties,  is  by 

suit  or  action  in  the  courta  of  justice       22 

2.  Herein  may  be  considered,  I.  The 
courto  themselves.  II.'  The  cogni- 
sance of  wrongs,  or  injuries,  therein. 
And  of  courto,  I.  Their  nature  and 
incidenta.    II.  Their  aeveral  apeciea       23 

3.  A  ooart  ia  a  place  wherein  justice  is 
iadiciaily  admmiatered,  by  officers  de- 
legated by  the  crown :  being  a  oooit 
•ttMrofreooidfOrnotofncord         23-24 


courts  of  common  law  and  equity.  II. 
The  ecclesiastical  courta.  IIL  The 
military  courto.  IV.  The  maritime 
courto  30 

3.  The  general  and  public  oooito  of 
common  law  and  equity  are,  I.  The 
court  of  piepoudre.  11.  The  couit-ba- 
ron.  III.  The  hundred  court.  IV.  The 
oounrv  court  V.  The  court  of  Com* 
mon  Pleas.  VI.  The  court  of  King's 
Bench.  VU.  The  court  of  Exchequer. 
VIIL  The  court  of  Chancery.  (Which 
two  last  are  courto  of  equity  aa  well 
as  law).    IX.  The  courto  of  Exche- 

Juer-Chamber.  X.  The  houae  of 
*een.  To  which  may  be  added,  as 
auxiliariea,  XI.  The  courto  of  Asaise 
and  Nisi  Priiu  32-60 

CHAPTER  T. 

Of  Coubts  Ecolbsiastical,  HilI' 
tabt,  and  Mabitimb 

1.  Ecclesiastical  courta,  (which  were 
aeparated  from  the  temporal  by  Wil- 
liam the  Conqueror),  or  coarto  Chris- 
tian, are,  I.  The  court  of  the  Aroh- 
deacon.  II.  The  court  of  the  Biahop's 
Consistory.  III.  The  court  of  Archea. 
IV.  The  court  of  Peculiara.  V.  The 
Prerogative  court.  VI.  The  court  of 
Delegates.  VII.  The  court  of  Re- 
view 

2.  The  only  permanent  militory  ooort  is 
that  of  chivalry;  the  courto  martial 
annually  establiahed  by  act  of  Parlia- 
ment, being  only  tomporaiy  67 

3.  Maritime  courto  are,  I.  The  court  of 
Admiralty  and  Vice-AdminUv.  IL 
The  court  of  Delegatea.  III.  The 
lords  of  the  Privy  Council,  and  others 
authorised  by  the  king's  commission, 

for  appeals  in  prise-causes  68 

CHAPTER  VL 

Or  Coubts  of  a  Spbcial  Jubisdic- 
tion  71  to  65 

1.  Courto  of  a  apecial  or  private  jnria* 
diction  are,  L  The  forest  eourts ;  in 
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Pace 
^odng  Um  ooati  of  attiifthinwiti,  n- 
nrd,  iwiiunote,  and  joatioe-aaat.  II. 
^M  cooit  of  Commiaaioneia  of  Sew- 
vra.  HI.  Tba  oouttof  polieiaa  of  aa- 
•uaaoa.  IV.  The  ooait  of  tba  Mar- 
ahilina  and  tha  Palaca  Coiut.  Y. 
Tba  eonita  of  tha  principality  of 
WiIm.  YL  Tha  eoait  of  the  dachr- 
chaaibar  of  Lancaater.  VU.  The 
eooita  of  the  eoaatiaa  palatine,  and 
other  nyal  iranchiaea.  VIII.  The 
•laanaiy  ooaita.  IX.  The  oourta  of 
London,  and  other  eoiporationa : — ^to 
which  may  be  referrecf  the  oourta  of 
nqoeata,  or  eoarta  of  conacience; 
and  the  modem  regulationa  of  oeitain 
eoarta  baton  and  ooontr  cooru.  X. 
The  eonita  of  the  two  UniTeraitiea    71^85 

CHAPTER  VU. 

Or  THE  CcwmzAifci  of  Pbxtatb 
Wsoivoa  85  to  lU 

1.  AU  private  wran^  or  ctnl  injoriea 
af«  eognizable  either  in  the  cooita 
eedeaiaaticaU  military,  maritime,  or 
thoee  of  common  Uw  86 

Sl  Injoriea  cognisable  in  the  eoeleaiaa- 
tieal  ooorU  are,  I.  Pecuniary.  II. 
Matrimonial    IIL  Teatamentaiy         87-8 

X  Peeaniary  injnriea,  here  cognisable, 
are,  I.  Snbtraciion  of  tithea.  For 
which  the  remedy  is  by  aott  to  compel 
their  pejrmeot,  or  an  equiTiilent ;  and 
•bo  their  double  Talue.  II.  Non-pay- 
ment of  eodeaiasttcal  duea.  Reme- 
dy: by  suit  fiM-  payment  III.  Spo- 
liatioo.  Remedy:  byauit  for  reatitu- 
taoB.  IV.  DiUpidationa.  Remedy : 
B^  enit  for  daaiagea.  V.  Non-repair 
oc  the  church,  dte. ;  and  non-peyment 
of  choreh-ntes.  Remedy :  fay  suit  to 
eonpelthem  8&.02 

4.  Matrimonial  injuries  are,  I.  Jaetita- 
tion  of  marriage.  Remedy:  by  suit 
Ibr  perpetual  ailence.  IL  Subtrac- 
tioa  of  conjugal  righta.  Remedy :  by 
■nit  for  restitution.  IIL  Inability  for 
the  marriage  atate.  Remedy:  byauit 
for  divofce.  IV.  Refusal  of  decent 
maintenance  to  the  wife.  Remedy: 
bysoitforalimonj  93-05 

&  TaatamentaiT  injuriea  are,  I.  Diaput- 
ing  the  ▼alii&ty  of  wills.  Remedy: 
by  cut  to  establiah  them.  II.  Ob- 
atraetiag  of  adminiatntiona.  Reme- 
dy :  by  auit  for  the  granting  them. 
UL  Subtraction  of  legaciea.  Reme- 
dy: by  auit  for  the  payment  05-08 

C  The  coarse  of  proceeding  herein  ia 
mnch  conformed  to  the  civil  and  canon 
law :  but  their  only  compulsive  ^ny- 
eeea  ia  that  of  escommunication ; 
which  ia  enforced  by  the  temporal  writ 
of  ngmifinmt  or  d«  eateommmacato 
wmtniJe  98-103 

7.  Uifil  injariea,  cognisable  in  the  court 
aailitary,  or  court  of  chivnlnr,  are,  I. 
iDJBfies  in  point  of  honour.  Remedy : 
•nit  for  hononraUe  amends.  11. 
dee. 


Page 

Remedy ;  by  suit  to  remove  them. 
The  proceedings  are  ia  a  summary 
method  103-106 

8.  Civil  injuries  cognisable  in  the  oourta 
maritime,  are  injuriea,  in  their  nature 
of  common  law  cognisance,  but  aria- 
ing  wholly  upon  the  aea,  and  not 
within  the  precincta  of  any  county. 
The  proceedinga  are  herein  also  much 
conformed  to  the  civil  law  106-100 

0.  All  other  injuries  are  cognisable  only 
in  the  courta  of  conmion  law:  of 
which  in  the  remainder  of  this  book  100-114 

10.  Two  of  them  are,  however,  com- 
missible  by  these,  and  other,  inferior 
courts ;  viz.  I.  Refusal,  or  neglect,  <rf 
justice.  Remedies:  by  writ  of  pro- 
ctdmdoi  or  tnandanuu,  II.  Encroach- 
ment of  juriadiction.  Remedy :  by  writ 
of  prohibition  100-114 

CHAPTER  Vni. 

Of  Wrongs,  and  thms  Rkmsdib8, 

K«8PICTXNO  THE    RiOHTS  OF  Pst- 

SON8  115  to  143 

1.  In  treating  of  the  cognisance  of  iii- 
juriea  by  tKe  oourta  oT  conunon  law, 
may  be  conaidered,  I.  The  injuriea 
themselves,  and  their  reapective  reme- 
dies. II.  The  pursuits  of  those  reme- 
diea  in  the  aeveral  couru  115 

2.  Injuriea  between  subject  and  subject, 
cognizable  by  the  courts  of  common 
law,  are  in  general  remedied  by  put* 
ting  the  party  injured  into  poaseasion 
of  that  right  whereof  he  ia  unjustly 
deprived  115 

3.  This  is  effected,  I.  By  delivery  of 
the  thing  detained  to  the  rightful  own- 
er. II.  where  that  remedy  is  either 
impoesible  or  inadequate,  by  giving  the 
party  injured  a  satisfaction  in  damagea    116 

4.  The  instruments  by  which  these  re- 
medies may  be  obtained,  are  suits  or 
sctions ;  which  are  defined  to  be  the 
legal  demand  of  one^s  risfat:  and 
these  are,  I.  Personal.  II.  Real.  III. 
Mixed  116-118 

5.  Injuries  (whereof  some  are  with, 
otbiers  without,  force)  are,  I.  Injuriea 
to  the  righta  of  persons.  II.  Injuries 
to  the  rights  of  property.  And  the 
former  are,  I.  Injuriea  to  the  abaolute. 
II.  Injuries  to  the  relative,  rights  of 
persons  118-119 

6.  The  abaolute  righta  of  individuals 
are,  I.  Personal  security.  II.  Per- 
sonal liberty.  III.  Private  property. 
(See  Book  I.  Ch.  I).  To  which  the 
injuries  must  be  correspondent  119 

7.  Injuries  to  personal  security  are,  I. 
Against  a  man's  life.  II.  Against 
his  limbs.  HI.  Againat  his  body. 
IV.  Against  his  health.  V.  Asainst 
hia  reputation. — The  firat  muat  be  re- 
ferred to  the  next  l)ook  110 

8.  Injuriea  to  the  limba  and  body  are,  I. 
ThreaU.  II.  Asaault.  III.  Battery. 
IV.  Woundinjg.  V.  Mayhem.  Re- 
medy :  bv  action  of  treapaaa  vi  at  er- 
MM,  for  damages  190 
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9.  Injuriei  to  bealth,  bf  taj  unwhole- 
some  pncttces,  are  remedied  by  a 
•pecial  action  o(  trespass  on  the  case, 

for  damages  121 

10.  Injuries  to  reputation  are,  I.  Slan* 
derooa  and  malicious  words.  Reme- 
dy:  by  action  on  the  case,  for  da- 
mages. II.  Libels.  Remedy:  the 
same.  III.  Malicious  prosecutions. 
Remedy  :  by  action  of  conspiracy,  or 

on  the  case,  for  damages  123 

11.  The  sole  injury  to  personal  liberty 
is  false  imprisonment.  Remedies:!. 
By  writ  of,  1st,  mainprise ;  2ndly, 
odio  et  atia ;  3rdly,  homine  replegiando  ; 
4th ly,  habeas  corpus;  to  remore  the 
wrong.  II.  By  action  of  trespass ',  to 
recover  damages  127-138 

12.  For  injuries  to  private  property,  see 
the  next  chapter. 

13.  Injuries  to  relative  rights  affect,  I. 
Husbands.  II.  Parents.  III.  Guar- 
dians.    IV.  Masters  138 

14.  Injuries  to  an  husband  are,  I.  Ab- 
duction, or  taking  away  his  wife. 
Remedy:  by  action  of  trespass  da 
uxors  rapta  et  abdueta,  to  recover  pos- 
session of  his  wife,  and  damages.  II. 
Criminal  conversation  with  her.  Re- 
medy: by  action  on  the  case,  for 
damages.  III.  Beating  her.  Reme- 
dy :  by  action  on  the  case,  per  quod 
consortium  amisit,  for  damages  139 

15.  The  only  injury  to  a  parent  or  guar- 
dian, is  the  abduction  ot  their  children, 
or  wards.  Remedy  :  by  action  of  tres- 
pass, de  JUiiSj  vel  custodiis^  raptis  vel 
abduetis ;  to  recover  possession  of 
them,  and  damages  140>1 

16.  Injuries  to  a  master  are,  I.  Retain- r 
inghis  servants.  Remedy :  by  action 
on  the  ease,  for  damages.  ll.  Beat- 
ing them.  Remedy :  by  action  on 
the  case,  per  quod  servitnan  amisit; 

for  damages  141-143 

CHAPTER  IX. 

Or  Injuries  to  Pbksonal  Property 

1.  Injuries  to  the  rights  of  property,  are 
either  to  those  of  personal,  or  real, 
property  144 

2.  Personal  property  is  either  in  posses- 
sion, or  in  action  144 

3.  Injuries  to  personal  property  in  pos- 
session are,  I.  By  dispossession.  II. 
By  damage,  while  the  owner  remains 
in  possession 

4.  Dispossession  may  be  effected,  I.  By 
an  unlawful  taking.  II.  By  an  an- 
lawful  deuininff  144 

5.  For  the  unlawful  taking  of  goods  and 
chattels  personal,  the  remedy  is,  I. 
Actual  restitution ;  which  (in  case  of 
a  wrongful  distress)  is  obtained  by 
action  of  replevin.  II.  Satisfaction  in 
damages :  Ist,  in  case  of  rescous,  by 
action  of  rescous,  pound-breach,  or  on 
the  case ;  2ndly,  in  ease  of  other 
oulawfttl  takings,  by  action  of  tres- 
pass, or  trover  145-151 

C  For  the  unlawful  detoiniog  of  goods 


lawfully  tnlrjjfTthe  remMiy  is  also,  I. 
Actual  restitution ;  by  action  of  reple- 
vin, or  detinue.  It.  Satisfaction  in 
damages ;  by  action  on  the  case,  for 
trover  and  conversion  151 

7.  For  damage  to  personal  property, 
while  in  the  owner's  possession,  the 
remedy  is  in  damages,  by  action  of 
trespass  ix  et  amus,  m  case  the  act  be 
immediately  injurious,  or  by  action  of 
trespass  on  the  case,  to  redress  oonse- 
ouential  damage  153 

8.  Injuries  to  personal  property,  in  ac- 
tion, arise  by  breach  of  contracts,  I. 
Express.    II.  Implied  153 

9.  Breaches  of  express  contracts  are,  I. 
By  non-payment  of  debts.  Remedy : 
1st.  specific  payment ;  recoverable  by 
action  of  debt.  2dly.  Damages  for  non- 
payment ;  recoverable  by  action  on  the 
case.  II.  By  non-performance  of  co- 
venants. Remedy  :  by  action  of  cove- 
nant, 1st,  to  recover  damages,  in  oove- 
nanU  personal ;  2diy,  to  compel  per- 
formance in  covenants  real.  III.  By 
non-perfonnance  of  promises,  or  as' 
sumpeiu.  Remedy :  by  action  on  the 
case,  for  damages  154-158 

10.  Implied  contracts  are  such  as  arise, 
I.  From  the  nature,  and  constitution  of 
government.  II.  From  reason  and  the 
construction  of  law  158 

11.  Breaches  of  contracts  implied  in  the 
nature  of  government,  are  by  the  non- 
payment of  money  which  the  laws 
nave  directed  to  be  paid.  Remedy : 
by  action  of  debt;  (which,  in  such 
cases,  is  frequently. a  popular,  fre- 

auently  a  qui  tarn  actioo)  to  compel 
le  specific  payment ;  or  sometimes 
by  action  on  the  case,  for  damages  158-161 

12.  Breaches  of  contracts  implied  in  rea- 
son and  construction  of  law,  are  by  the 
non-performance  of  legal  presumptive 
assumpsits :  for  which  the  remedy  is 
in  damages ;  by  an  action  on  the  case, 
on  the  implied  assumpsits.  L  Of  a 
quantum  meruit.  II.  Of  a  quantum  va» 
tebat.  III.  Of  money  expended  for  an- 
other. IV.  Of  receiving  money  to  an- 
other's use.  v.  Of  an  insimul  compu- 
tassent,  on  an  account  stated ;  (the  re- 
medy on  an  account  unstated  being  by 
action  of  account).  VI.  Of  perform- 
ing one's  duty,  in  any  employment, 
with  integrity,  diligence,  and  skill. 
In  some  of  which  cases  an  action  of 
deceit  (or  on  the  case,  in  nature  of  de- 
ceit) wiU  lie  161-166 

CHAPTER  X. 

Or   iNJaRXKS  TO   Real  Proprrtt  ;         yj 

AND  riRST    OF    DISPOSSESSION,     OE 

Ouster,  or  the  Freehold       167  to  197 

1.  Injuries  affecting  real  property  are,  I. 
Ouster.  II.  Trespass.  III.  Nuisance. 
IV.  Waste.  V.  Subtraction.  VL  Dis- 
turbance 167 

2.  Ouster  is  the  amotion  of  possession ; 
and  is,  I.  From  freeholds.  U.  From 
chattels  real  167 
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3L  Oufltar  from  fimhoUs  is  affeeted  br, 
I.  Abatemant.  II.  latnuioo.  ID. 
Diaaaiain.  IV.  Diacontinaanca.  Y. 
Deforeeoiant 

4.  Abatement  ia  the  entry  of  a  strmnser, 
after  the  death  of  the  ancestor,  before 
the  heir 

Sl  latruaion  ia  the  entry  of  a  atrancer, 
after  a  |>arhcQlar  eatate  of  freehold  ia 
detennined,  before  him  in  remainder 
or  reveraion 

6L  Diaaeisin  ia  a  wroncful  pnttina  oat  of 
him  that  ia  aeixed  of  the  freehMd 

7.  DitooDtinnance  ia  where  tenant  in 
taU,  or  the  hoaband  of  tenant  in  fee, 
makaa  a  larger  eatate  of  the  land  than 
the  law  alloweth 

8L  Deforcement  ia  any  other  detainer  of 
the  freehold  from  him  who  hath  the 
property,  but  who  nerer  had  the  pos- 
aesaioa 

9.  The  oniTeisal  remedy  for  all  theae  ia 
leatitution  or  delivery  of  poaaeaaion, 
and,  aometimea,  damagea  for  the  de- 
tention. This  is  effected,  I.  By  mere 
entry.  II.  By  action  poeaeeaory.  III. 
Bt  writ  of  right  174 

19.  Mere  entry  on  landa,  by  him  who 
hath  the  apparent  right  of  poaaesaion, 
will  (if  peaceable)  deveat  the  mere 
poaaeasion  of  a  wrong'doer.  But  for^ 
eible  entriea  are  remedied  by  imme- 
diate restitution,  to  be  given  by  a  jua- 
lice  of  the  peaee  175-179 

IL  Where  the  wrong-doer  hath  not  only 
mere  poaaeasion,  bot  alao  an  apparent 
right  of  poaaeasion ;  thia  may  be  de- 
reatad  by  him  who  hath  the  actual  right 
of  poaaeasion,  by  means  of  the  posses- 
Boiy  actiona  of  writ  of  entry,  or  assise    179 

12.  A  writ  of  entry  is  a  real  action,  which 
disprores  the  title  of  the  tenant,  by 
ihewing  the  nnlawful  means  under 
which  be  gained  or  continues  posaea- 
lion.  And  it  may  be  brought,  either 
tgainat  the  wrong-doer  himself;  or  in 
the  degrees,  called  the  ptr^  the  perand 
cia,  and  the  pott  160 

13i  An  aaaiae  ia  a  real  action,  which 
provea  the  title  of  the  demandant,  by 
■hewing  hia  own,  or  his  ancestors 
possession.  And  it  may  be  brought 
either  to  remedy  abatementa ;  viz.  the 
tssise  of  mart  H  aneettor,  tife. :  or  to 
lemedj  recent  disseisins ;  rn.  the  aa- 
aiae of  novel  ditseism  184-190 

14.  Where  the  wrong-doer  hath  gained 
the  actual  right  of  poaaeaaion,  he  who 
hath  the  right  of  property  can  only  be 
remedied  by  a  writ  of  right,  or  some 
writ  of  a  similar  nature.  As,  I.  Where 
SQch  right  of  possession  is  gained  bv 
the  discontinuance  of  tenant  in  tail. 
Remedv,  for  the  right  of  property  :  by 
writ  offtrmtdoH.  IL  Where  gained 
by  reooTory  in  a  possessory  action, 
bad  against  tenanU  of  oaiticular  es- 
Uies  by  their  own  default.  Remedy  : 
hfwnlo{  quod  tid^oretai.  III.  Where 
fained  by  recovery  in  a  poaaeaaory  ao- 
tion^hMlapaathaMiiu.  lY.  Wh9n 


Ph« 

ninad  by  the  atafeuta  of  Umitabaaa.— 
Remedy,  in  both  caaea:  by  a  men 
writ  of  right,  the  higheat  writ  in  the 
law  190-197 

CHAPTER  XI. 

Or   DxapoaaBssioK,  ob   Oostks,   or  ^. 

Chattkls  Rbal  196  to  907 

1.  Ouster  from  chattels  real  ia,  T.  From 
estates  by  sutute  and  sliyii.   II.  From 

an  eatate  for  yeare  198 

2.  Ouster,  from  estatea  by  atatote  or  sis> 
sit,  is  effected  by  a  kind  of  disseiaia. 
Remedy :  reatitution,  and  damagaa ; 

lyv  assise  of  novel  dioeeism  198 

3.  Ouster  from  an  esute  for  yean,  is  ef- 
fected by  a  like  disseisin  or  ejectmenL 
Remedy:  restitution  and  damagea ;  I. 
By  wnt  of  ejeetione  fimuB.  II.  By 
writ  of  quare  ejedt  iafra  termimtm  199 

4.  A  writ  of  ejeetione  firmm,  or  action  of 
trespaas  in  ejectment,  lieth  where 
lands,  dec.,  are  let  for  a  term  of  yean, 
and  the  lessee  is  ousted  or  ejected 
from  his  term  ;  in  which  caae  he  shall 
recover  poasession  of  his  term,  and 
damages  199 

5.  This  IS  now  the  usual  method  of  try- 
ing titles  to  land,  instead  of  an  action 
real :  vis.  by.  I.  The  claimant'a  mak- 
ing an  actual  (or  supposed)  leaae  upon 
the  land  to  the  plaintiff.  II.  The 
plaintiff's  actual  (or  aupposed)  entry 
thereupon.  III.  His  actual  (or  sup- 
posed) ouster  and  eiectment  by  the  de- 
fendant. For  which  injury  this  action 
ia  brought,  either  against  the  tenant, 
or  (more  usually)  against  some  casual 
or  fictitious  ejector ;  in  whoee  stead 
the  tenant  may  be  admitted  defendant, 
on  condition  that  the  leaae,  entry,  and 
ouster  be  confessed,  and  that  nothing 
else  be  disputed  but  the  merits  of  the 
title  claimed  by  the  lessor  of  the  plain- 
tiff 20O-20e 

6.  A  writ  of  quare  ejedt  mfra  terminum 
is  an  action  of  a  similar  nature ;  only 
not  brought  against  the  wrong-doer  or 
ejector  himself,  but  f  uch  as  are  in  poa- 
session under  his  title  307 

CHAPTER  Xn. 

Or  Trespass  206to2i5  , 

1.  Trespass  is  an  entry  upon,  and  da- 
mage done  to,  another's  landa,  by  one's 
self,  or  one's  cattle  ;  without  any  law- 
ful authority,  or  cause  of  justification : 
which  is  CHlled  a  breach  of  his  cloee. 
Remedy :  damages ;  by  action  of  tree- 
pass  quare  clausum /regit :  besides  that 
of  diatreaa  damage  feasant.  But,  un- 
less the  title  to  the  land  come  chiefly 
in  question,  or  the  trespass  was  wilful 
or  malicious,  the  plaintiff  (if  the  dama- 
ges be  under  forty  shillings)  shall  re 
cover  no  more  costs  than  damagea  206-21& 

CHAPTER  XUI. 

Or  NtritAVOi  316  to  319    ^ 

1.  Nuiaaaeay  or  mioyaneat  ]•  any  thing 


Digitized  by 


Google 


rm 


ANALYSIS  OF  BOOK  III. 


Page 


that  ifwk/ttk  duBMB,  or 
•nee:  and  it  it  either  a  public  and 
conunon  nuiMuice,  of  which  in  the  next 
book :  or,  a  private  nuisance,  which  is 
any  thine  done  to  the  hurt  or  annoy- 
ance of,  I.  The  corporeal,  II.  The  in- 
corporeal, hereditaments  of  another  216 
2.  The  remedies  for  a  private  nuisance 
(besides  that  of  abatement),  are,  I. 
Damages;  b^  aotion  on  the  case 
(which  also  hes  for  special  Mejudice 
by  a  public  nuisance).  U.  KemoTsl 
thereof,  and  damages ;  by  assise  of 
nuisance.  III.  Like  removal,  and  dap 
mages ;  by  writ  of  gaocl  jMrmtttol  pros- 
ttmtn                                                    *iI9 

CHAPTER  XIV. 

Op  Wastk  223  to  229 

1.  Waste  is  a  spoil  and  destniction  in 
lands  and  tenements,  to  the  injury  of 
him  who  hath,  I.  An  immediate  inte- 
rest  (as,  by  right  of  common)  in  the 
lands.  IJ.  The  remainder  or  rever- 
sion of  the  inheriUnce  223 

2.  The  remedies,  for  a  commoner,  are, 
restitution,  and  damages;  by  assise 
of  coounon  :  or,  damages  only ;  by  ac- 
tion on  the  case  224 

3.  The  remedy  for  him  in  remainder^  or 
reversion,  is,  [.  Preventive :  by  writ 
of  tstrepemnU  at  law,  or  injunction  out 
of  Chancery ;  to  stay  waste.  II.  Cor- 
rective :  by  action  of  waste ;  to  reco- 
ver the  place  wasted,  and  damages  225-229 

CHAPTER  XV. 

V      Or  SuBTBACTiow  230  to  235 

1.  Subtraction  is  when  one  who  owes 
services  to  another,  withdraws  or  ne- 
glects to  perform  them.  This  may 
be,  I.  Of  rents,  and  other  services, 
due  by  tenure.  II.  Of  those  due  by 
custom  230 

2.  For  subtraction  of  rents  and  services 
due  by  tenure,  the  remedy  is,  I.  By 
distress;  to  compel  the  payment,  or 
performance.  II.  By  action  of  debt. 
III.  By  assise.  IV.  By  writ  dt  am- 
stietudimbtu  t  tenritiU — to  compel  the 
payment.  V.  By  writ  of  ceMavit;  and 
Vl.  By  writ  of  right  tur  ducUumer^^ 

to  recover  the  land  iUelf  231-234 

3.  To  remedy  the  oppression  of  the  lord, 
the  Isw  has  also  given,  I.  The  writ 
of  ne  mjuaU  V9tett :  II.  The  writ  of 
nusiu  234 

4.  For  subtraction  of  services,  due  by 
custom,  the  remedy  is,  I.  By  writ  of 
Mecta  ad  wmUndinumtfuniMm,  tarraU, 


p*v 


4«. ;  to  compel  the  performance,  and 
recover  damaares.  il.  Bv  action  on 
the  case ;  for  damages  only 

CHAPTER  XVI. 


235 


pasture;  to  u>por- 


Or  DUTURBANCB  236  to  252 

i.  Disturbance  is  the  hindwing  or  dis- 
^QMtiBg  tb*  owners  of  an  inooipoiMl 


hereditament,  in  their  refvlvud  bv* 
fill  enjoyment  of  it 

2.  Disturbancee  are,  L  Of  iranchiaat. 
n.  Of  commons.  lU.  Of  ways.  IV. 
Of  tenure.    V.  Of  patronage 

3.  Disturbance,  of  franchises,  is  reme- 
died by  a  special  action  on  the  ease ; 
for  damages 

4.  Disturbuftce  of  conunon,  is  I.  Inter- 
oonunoning  without  right.  Remedy: 
dsmu;es ;  by  an  action  on  the  case, 
or  of  trespass :  besides  distrees  da- 
mage feasant ;  to  compel  satisfactum. 
II.  Surcharging  the  common.  Reme- 
dies: distress  damage  feasant;  lo 
compel  satisfiMtion :  action  on  the 
case ;  for  dam^es :  or,  writ  of  ad- 
measurement of  pa 
tion  the  common;— «nd  writ 
amda  aupenmtntMu ;  for  the  super- 
numerary cattle,  and  damages.  III. 
Enclosure,  or  obstruction.  Remedies: 
restitution  of  the  common,  and  dama- 
ges ;  by  assise  of  ncvtl  drntisin,  and 
by writof 9iiodpenmtea<;  endamages 
only ;  by  aotion  on  the  case  237-840 

5.  Disturbance  of  ways,  is  the  obstruo- 
tion,  I.  Of  a  way  in  nx>ss,  by  the  own- 
er of  the  land.  II.  Of  a  way  append- 
ant, by  a  stranger.  Remedy,  for  both : 
damages  ;  by  action  on  the  case  241 

6.  Disturbence  of  tenure,  by  driving 
away  tenants,  is  remedied  by  a  spe 

cial  action  on  the  case  ;  for  damagee      242 

7.  Distuibance  of  patronage,  is  thenin- 
derance  of  a  patron  to  present  his  clerk 
to  a  benefice;  whereof  usurpation 
within  six  months  is  now  become  a 
species  248 

8.  Disturbers  may  be,  I.  The  pseudo- 
patron,  by  his  wrongful  presentstion. 
IL  His  clerk,  by  demanding  institu- 
tion.   lU.  The  ordinary,  by  refusing 

the  clerk  of  the  true  patron  944 

9.  The  remedies  are,  I.  By  assise  of 
darrain  pnuntmMU ;  II.  dj  writ  of 
fuorv  impedif— to  compel  institution 
and  recover  damages :  consequent  to 
which  are  the  writs  of  ^uare  mcumbrm- 
vUt  and  quart  non  admtait;  for  subse- 
quent damages.  III.  Bjr  writ  of  right 
ofadvowson;  to  compel  institution,  or 
establish  the  permanent  right  245-858 

CHAPTER  XVII. 

Or  iNJUtlKS,  PROCBBDINO    FBOK,  OB 

▲FFBCTINO,  THB  CeOWN  854  tO  265       > 

1.  Injuries  to  which  the  crown  is  a  par- 
ty, are,  I.  Where  the  crown  is  the  ag- 
gressor. II.  Where  the  crown  is  the 
sufferer  85* 

2.  The  crown  is  the  agreesor,  when- 
ever it  is  in  poesession  of  any  proper- 

nr  to  which  the  subject  hath  a  right    254n5 

3.  This  is  remedied,  I.  By  peution  of 
right ;  where  the  richt  is  grounded  on 
facta  disclosed  in  the  petition  itself. 
U.  By  wumtlrama  da  dnit ;  where  the 
claim  is  grounded  on  fiuM  already  an- 
pewinf  on  rsoocd.    Th*  dEMtof  boMi 
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whieh  is  to  renovv  the  hands  (or  pos- 
■eflsioii)ofthekiiig  255-257 

4.  Where  the  crown  »  the  aofferer,  the 
king's  lemediet  are,  I.  By  such  eom- 
BKMi  law  actioiifc  as  are  consistent  with 
the  rojal  dignity.  II.  By  inquest  of 
office,  to  recover  possession :  which, 
when  found,  gives  the  king  his  right 
by  solemn  natter  of  record ;  but  may 
a^erwards  be  trsTersed  by  the  subject. 

III.  By  writ  of  Ktrefacieu^  to  repeal 
the  king's  patent  or  grant.  IV.  By 
information  of  intrusion,  to  giro  dama- 
ges for  any  trespass  on  tlie  lands  of 
the  crown ;  or  of  debt,  to  recover  mo- 
nies due  upon  contract,  or  forfeited  by 
the  breach  of  any  penal  statute ;  or 
sometimes  (in  the  latter  case)  by  in- 
fonnation  in  rem :  all  filed  in  the  Ex- 
chequer  e«  o^Ecio  ^  the  king's  attor- 
ney-general, y.  By  writ  of  9110  wor- 
nailo,  or  information  in  the  nature  of 
such  writ;  to  seise  into  the  king's 
hands  any  franchise  usurped  by  the 
subject,  or  to  oust  an  usurper  from  any 
public  office.  VI.  By  writ  of  manda- 
■Hw,  unless  cause  ;  to  admit  or  restore 
any  peraon  entitled  to  a  franchise  or 
office :  to  which,  if  a  false  cause  be 
returned,  the  remedy  is  by  traverse, 
or  by  action  on  the  ease  for  damages ; 
sad,  in  consequence,  a  peremptory 
mandmamB,  or  writ  of  restitution      257-265 

CHAPTER  XYUI. 

Otthk  pobsvit  or  RsiRinBs  bt  Ac- 

TIOR,  AHD,  FfBST,  OF  THB  ObIOINAL 

Wbit  270  to  272 

1.  The  pumiit  of  the  sereral  remedies 
fumiuked  by  the  laws  of  England,  is, 
I.  By  action  in  the  courts  of  common 
law.  II.  By  proceedings  in  the  courts 
of  equity  270 

2L  Of  an  action  in  the  court  of  Common 
Pleas  (originally  the  pfoper  court  for 
prosecQting  civil  suits)  the  orderly 

CI  are,   I.  The  original  writ.    II. 
process.      III.  The  pleadings. 

IV.  The  issue,  or  demurrer.  V.  The 
triaL  VI.  The  judgment.  VII.  The 
proceedings  in  nature  of  appeal.  VIII. 
The  execution  272 

3.  The  original  writ  is  the  beginning  or 
faondation  of  a  suit,  and  la  either  op- 
timal (called  a  frtBope )  commanding 
the  defendant  to  do  something  in  cer- 
tain, or  otherwise  shew  cause  to  the 
contrary ;  or  peremptory  (called  a  n 
fteerii  U  teeurum)  commanding, ^pon 
security  given  by  the  plaintiff,  the  de- 
fondant  to  appear  in  court,  to  shew 
wherefore  he  hath  injured  the  plaintiff : 
both  issuing  out  ot  Chancery  under 
the  king's  great  seal,  and  returnable 
m  bank  during  term-time  272 

CHAPTER  XIX. 

Or  PftOCBSS  279  to  202 

1.  Procass  is  the  mesas  ci  compelling 

the  dsfendaat  to  appear  in  oonrt  279 

Vol.  II.  \ 
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2.  This  includes,  I.  Summons.  II.  The 
writ  of  attachment,  or  jmnic  ;  which  is 
sometimes  the  first  or  original  process. 
III.  The  writ  of  di*tring<u,  or  distress 
infinite.  IV.  The  writs  of  capuu  ad 
retpondendum^  and  tetUOum  eamoM  :  or . 
instead  of  these,  in  the  King's  Bench, 
the  bill  of  Middlesex,  and  writ  of  tati' 
tat } — and,  in  the  Exchequer,  the  writ 
of  qw  mmu*.  V.  The  aliau  and  jiiu- 
riet  writs.  VI.  The  exigent,  or  writ 
of  extgifadaat  proclamations,  and  out- 
lawry. VIII.  Appearance,  and  com- 
mon bail.  VIII.  The  arrest.  IX. 
Special  bail,  first  to  the  sheriff,  and 
then  to  the  action  279-292 

CHAPTER  XX 

Op  Pleadinos  293  to  313 

1.  Pleadings  are  the  mutual  altercations 
of  the  plaintiff  and  defendant,  in  writ- 
ing ;  under  which  are  comprised,  I. 
The  declaration  or  count  (wherein,  in- 
cidentally, of  the  visne,  nonsuit,  re- 
traxit ^  and  discontinuance).  II.  The 
defence,  claim  ol  cognizance,  impar- 
lance, view,  oyer,  aid-prayer,  voucner, 
ora^e.  III.  The  plea;  which  is  either 
a  dilatoiy  plea  (1st,  to  the  jurisdic- 
tion ;  2ndly,  in  disability  of  the  plain- 
tiff; 3rdly,  in  abatement:  or  it  is  a 
plea  to  the  action;  sometimes  con- 
fessing the  action,  either  in  whole,  or 
in  part  (wherein  of  a  tender,  paying 
money  into  court,  and  set-on);  but 
usually  denying  the  complaint,  by 
pleading  either,  1st,  the  general  is- 
sue ;  or,  2ndly,  a  special  bar  (wherein 
of  justifications,  the  statutes  of  limita- 
tion, &c.)  IV.  Replication,  rejoin- 
der, surrejoinder,  rebutter,  surrebut- 
ter, &c.  Therein  of  estoppels,  co- 
lour, duplicity,  departure,  new  assign- 
ment, protestation,  averment,  and 
other  incidents  of  pleading  293-<113 

CHAPTER  XXI. 

Or  IssuB  AND  Dbmubbbb  314  to  317 

1.  Issue  is  where  the  parties,  in  a  coune 
of  pleading,  come  to  a  point  affiimed 
on  one  side  and  denied  on  the  other : 
which,  if  it  be  a  matter  of  law,  is  call- 
ed a  demurrer ;  if  it  be  a  matter  of 
foot,  still  retains  the  name  of  an  issue 

of  fact  314 

2.  Continuance  is  the  detaining  of  the 
forties  in  court  from  time  to  time,  by 
giving  them  a  day  certain  to  appear 
upon.  And,  if  any  new  matter  arises 
smce  the  last  continuance  or  adjourn- 
ment, the  defendant  may  take  advan- 
tage of  it,  even  after  demurrer  or  is- 
sue, by  alleging  it  in  a  plea  pma  dor' 

rein  continuanee  315 

3.  The  determination  of  an  issue  in  law, 
or  demurrer,  is  by  the  opinion  of  the 
judges  of  the  court ;  which  is  after- 
waras  entered  on  lecord  317 
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330 


330 


330    3. 


Or  THB  SlYIRAL  SPICIES  OF  TsiAL 

330  to  341 

1.  Trial  ia  the  ezsmination  of  the  mat- 
ter of  fact  put  in  iaaue 

2.  The  species  of  trials  are,  I.  By  the 
record.  II.  Bv  inspection.  III.  By 
certificate.  iV.  Bt  witnesses,  v. 
By  wager  of  battel.  VI.  By  wager 
of  law.    Vll.  By  jury 

3.  Trial  by  the  record  is  had,  when  the 
existence  of  such  record  is  the  point 
in  issue 

4.  Trial  by  inspection  or  examination  is 
had  by  the  court,  principally  when  the 
matter  in  issue  is  the  evident  object 
of  the  senses 

5.  Trial  by  certificate  is  had  in  those 
cases,  where  such  certificate  mast 
have  been  conclusive  to  a  jury 

6.  Trial  by  witnesses  (the  regular  me- 
thod in  the  civil  law)  is  only  used  on 
a  writ  of  dower,  when  the  death  of  the 
husband  is  in  issue 

7.  Trial  by  wager  of  battel,  in  civil 
cases,  is  only  had  on  a  writ  of  right : 
but,  in  lieu  thereof,  the  tenant  may 
have,  at  his  option,  the  trial  by  the 
grand  assize 

8.  Trial  by  wager  of  law  is  only  had, 
where  the  matter  in  issue  may  be  sup- 
posed to  have  been  privily  transacted, 
between  the  parties  themselves,  with- 
out the  intervention  of  other  witnesses 
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CHAPTER  XXIII. 


Of  thb  Trial  by  Jury  351  to  385 

1.  Trial  by  jury  is,  I.  Extraordinary; 
as,  by  the  grand  assize,  in  writs  of 
right ;  and  by  the  grand  jury,  in  writs 
of  attainL    11.  Ordinary  351    2. 

2.  The  method  and  process  of  the  ordi- 
nary trial  by  jury  is,  I.  The  writ  of  we- 
nirefttciaa  to  the  sheriff,  coroners,  or 
elisors  ;  with  the  subsequent  compul- 
sive process  of  habeas  corpora,  or  dis- 
tringas. 11.  The  carrying  down  of 
the  record  to  the  court  of  nisi  prius. 

III.  The  sheriffs  return ;  or  panel  of, 
1st,  special,  2odly,  common  jurors. 

IV.  The  challenges :  1st,  to  the  ar- 
ray ;  2ndly,  to  the  polls  of  the  jurors  ; 
either,  propter  honoriw  respecttun^  7>''pp- 
ter  defectum,  propter  affectum  (which 
is  sometimes  a  principal  challenge, 
sometimes  to  the  favour),  or,  propter 
deUetum.  V.  The  tales  de  drcumstan- 
tAus.  VI.  The  oath  of  the  jury.  VII. 
The  evidence;  which  is  either  by 
proofs,  1st,  written ;  2ndly,  parol— or, 
oy  the  private  knowledge  of  the  jurors, 
VIII.  The  verdict:  which  may  be, 
1st,  privy  ;  2ndly,  public  ;  3rdly,  spe- 
cial 351-385 

CHAPTER  XXIV. 

Op  Judgment,  and  its  Incidents 

386  to  399 
1.  Whatever  is  transacted  at  the  trial. 


in  the  court  of  nisi  prius,  u  added  to- 
the  record  under  the  name  of  a  pos- 
tea:  consequent  upon  which  is  the 
judgment  386 

2.  Judgment  may  be  arrested  or  atayed- 
for  causes,  I.  Extrinsic,  or  dehors  the 
record :  as  in  the  case  of  new  trials. 
11.  Intrinsic,  or  within  it:  as  where 
the  declaration  varies  from  the  writ, 
or  the  verdict  from  the  pleadings  and 
issue ;  or  where  the  case  laid  in  the 
declaration  is  not  sufficient  to  support 
the  action  in  point  of  law  386^394 

Where  the  issue  is  immaterial,  or  in- 
sufficient, the  court  may  award  are- 
pleader  395- 

4.  Judgment  is  the  sentence  of  the  law, 
pronounced  by  the  court,  upon  the  mat- 
ter contained  in  the  record  39S- 

5.  Judgments  are,  I.  Interlocutory;  which 
are  incomplete  till  perfected  by  a  writ 

of  enquiry.    II.  Final  39& 

6.  Costs,  or  expenses  of  suit,  are  now 
the  necessary  consequence  of  obtain- 
ing judgment  399 

CHAPTER  XXV. 


Of  Procebdingb  in  the  Nature  of  v 

Appeals  402  to  411 

1.  Proceedings  in  the  nature  of  appeals 
from  judgment,  are,  I.  A  writ  of  at- 
taint ;  to  impeach  the  verdict  of  a  in- 
ry :  which  of  late  has  been  superseaed 
by  new  trials,  II.  A  writ  of  audita 
querela;  to  discharge  a  judgment  by 
matter  that  has  since  happened.  III. 
A  writ  of  error,  from  one  court  of  re- 
cord to  another ;  to  correct  judgments, 
erroneous  in  point  of  law,  and  not 
helped  by  the  statutes  of  amendment 
and  jeofails  402-406 

Writs  of  error  lie,  I.  To  the  court  of 
King's  Bench,  from  all  inferior  courts 
of  record ;  from  the  court  of  Common 
Pleas  at  Westminster ;  and  from  the 
court  of  King's  Bench  in  Ireland.  U. 
To  the  courts  of  Exchequer  Chamber, 
from  the  law  side  of  the  court  of  Ex- 
chequer ;  and  from  proceedings  ia  the 
court  of  King's  Bench  by  bill.  IIL 
To  the  house  of  Peeia,  from  proceed- 
ings in  the  court  of  King's  Bench  by 
original,  and  on  writs  of  error;  and 
from  the  several  courts  of  Exchequer 
Chamber  406-411 


CHAPTER  XXVI. 

Of  Execution  412  to  42^ 

1.  Execution  is  the  putting  in  force  of 
the  sentence  or  judgment  of  the  law : 
which  is  cflfected,  I.  Where  posses- 
sion of  any  hereditament  is  recovered ; 
by  writ  of  habere  fadas  semnamt  vos- 
ssssumem^  <fc.  11.  Where  any  thing 
is  awarded  to  be  done  or  rendered,  by 
a  special  writ  for  that  purpose  :  as,  by 
wntof  abatement  in  case  of  nuisance ; 
retomo  habendo,  and  capias  m  loitAer- 
nam  in  replevin ;  diMtrmgas  and  sctnc 
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fmsuu  in  detinue.  HI.  Wbere  money 
enlj  ie  recovered ;  by  writ  of,  let,  ea- 
jw—  adwtiafacieitdvm,  ngainst  the  body 
of  the  defendant ;  or,  in  defnolt  there- 
ef,  tdnfaeiaa  against  his  baiL  2dly, 
junJaaoM^  against  his  goods  and  chat- 
tels. 3idlv,  Uioari  fadaa^  against  his 
goods,  and  the  profits  of  his  lands. 
4th]y,  degU^  against  his  goods,  and 
the  possession  of  his  lands.  5thly,  es- 
foidi  faeUUf  and  other  process,  on  sta> 
tates,  recognizances,  occ.,  against  his 
body,  lands,  and  goods  412^t25 

CHAPTER  XXVn. 

Or  PnocBSDiNos  m  thi  Coitbts  or 
Equity  426  to  455 

1.  Matters  of  e()aity,  which  belong  to  the 
DMoUar  jurisdiction  of  the  court  of 
Chancery,  are,  I.  The  guardianship  of 
infants.  II.  The  custody  of  idiots  and 
Innatics.  IIL  The  superintendenea 
of  charities.  lY.  Commissions  of 
bankrupt  426-428 

^  The  court  of  Exchequer,  and  the  du- 
chy court  of  Lancaster,  have  also  some 
peculiar  causes,  in  which  the  interest 
of  the  king  is  more  immediately  con- 
cerned 428-9 

Z.  Equity  is  the  true  sense  and  sound 
interpretation  ofthe  rules  of  law;  and, 
as  such,  is  equally  attended  to  by  the 
judges  of  the  courts  both  of  common 
law  and  equity  430-436 

4.  The  essentia  differences,  whereby 
the  Engliah  courts  of  equity  are  dis- 
tingnished  from  the  courts  of  law,  are, 
L  The  mode  of  proof,  by  a  discovery 


Page 

on  the  oath  of  the  party  ;  which  gires 
a  jurisdiction  in  matters  of  aecoont, 
and  fraud.  11.  The  mode  of  trial ;  by 
depositions  taken  in  any  part  of  thie 
world.  III.  The  mode  or  relief ;  by 
giving  a  more  specific  and  extensive 
remedy  than  can  be  had  in  the  courts 
of  law  :  as,  by  carrying  agreements 
into  execution,  staying  waste  or  other' 
injuries  by  iniunction,  directing  the 
sale  of  inoufflbered  lands,  &c.  IV. 
The  true  construction  of  securities 
for  money,  by  considering  them  mere- 
ly as  a  pledge,  y.  The  execution  of 
trusts,  or  second  uses,  in  a  manner 
analogous  to  the  law  of  legal  es^ 
tates  436^140 

5.  The  proceedings  in  the  court  of  Chan- 
eery  (to  which  thoee  in  the  Exche- 
quer, dec.  very  nearly  conform)  are,  I. 
Bill.  II.  Writ  of  tubpoana ;  and  per- 
haps, injunction.  III.  Process,  of  con- 
tempt ;  viz.  (ordinarily)  attachment, 
attachment  with  proclamations,  com- 
mission of  rebellion,  serjeant  at  arms, 
and  sequestration.  IV.  Appearance. 
V.  Demurrer.  VI.  Plea.  Vll.  An^ 
swer.  VIII.  Exceptions ;  amend- 
ments ;  cross,  or  supplemental,  bills  ; 
bills  of  revivor,  interpleader,  dec.  IX. 
Replication.  X.  Issue.  XI.  Deposi- 
tions, taken  upon  interroffatories ;  and 
subsequentpublication  thereof.  XII. 
Hearing.  XIII.  Interlocutory  decree  ; 
feigned  issue,  and  tnal ;  reference  to 
the  master,  and  report;  dee.  XIV. 
Final  decree.  XV.  Rehearing,  or  bill 
of  review.  XVL  Appeal  to  Parlia^ 
ment  442-455 
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I  2.  Felonies  injurious  to  the  prerogative 

I  3.  Premunire 
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3.  Public  trade 
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Or  TBB  HATUKV  Or  CKIMSS,  AND  THB» 

pvMUMHBirr  1  to  12 

1.  In  treatiiic  of  poblic  wrongs  may  bo 
•idorea,  L  The  geneiml  nature  of 

ftnd  puajehmeats.  II.  The 
penoae  eapeble  of  committing  crimes. 
lU.  Hieir  sererd  degrees  of  gnilt. 
IT.  The  sercrtl  species  of  erimes, 
9ad  their  respeetive  panishmenta.  V. 
The  means  of  preTeotion.  YI.  Ths 
method  of  ponishment  1 

2.  A  eiime,  or  misdemeanor,  is  an  act 
eomasitted,  or  omitted,  in  violation  of 
a  poblic  law,  either  forbidding  or  com- 
Banding  it  4 

3.  Crimes  ate  distingnished  from  citlI 
hnjariee,  in  that  they  are  a  breach  and 
▼ioUtion  of  the  poblic  rights,  due  to 
the  whole  eommumty,  considered  as  a 
eommnaity  5 

4.  Punishments  may  be  considered  with 
rmidto,  I.  The  power,  II.  The  end, 

nf.  The  measnrs.'of  dteir  infliction.  7 
5l  The  power,  or  right,  of  inflicting  hu- 
man pontahmeats,  for  natunl  crimes, 
or  s«ch  as  are  mala  in  «,  was  by  the 
law  of  nature  vested  in  every  indivi- 
dnal ;  hot,  by  the  fundamental  contract 
of  society,  is  now  transferred  to  the 
•orereign  Dower:  in  which  also  is 
▼ested,  by  me  same  contract,  the  right 
oi  paoishing  positive  offencee,  or  such 


11 


6u  The  end  of  human  punishments  is  to 
prevent  future  oflences ;  I.  Br  amend- 
ing the  oiender  himself.  11.  By  de- 
terring others  through  his  example. 
III.  By  depriving  him  of  the  power  to 
do  teturs  mischief 

7.  The  measure  of  human  punishments 
most  be  determined  by  the  wisdom  of 
the  eovereiip  power,  and  not  by  any 
vniibtm  universal  rule:  thoush  thi^ 
wisdom  ma^  be  regulated,  and  assist- 
ed; by  eerUm  general,  equitable,  prin- 


CHAPTER  n. 


12 


e  capable  of  eommit- 
tinc  erimes,  unless  there  be  in  them  a 
defoet  of  will ;  for,  to  constitute  a 
legal  erisaei  there  most  be  both  a  vi- 
cioQS  srfll,  aad  a  vieioae  act 


Or  THS  Persons  capable  op  cohmit- 

TI1I9  Crimes  20  to  33 

L  All  psfsoQs  are  capable  of  eommit- 


Page 

2.  The  will  does  not  concur  with  the 
act,  I.  Where  there  is  a  defect  of  un- 
derstanding. II.  Where  no  will  is  ex- 
erted. III.  Where  the  act  is  con- 
strained by  force  and  violence  21 

3.  A  vicious  will  may  therefore  be  want- 
ing, in  the  cases  of,  I.  Infancy.  II. 
Idiocy,  or  lunacy.  III.  Drunkenness; 
which  doth  not,  however,  excuse. 
IV.  Misfortune.  V.  Ignorance,  or 
mistake  of  fact.  YI.  Compulsion,  or 
necessity ;  which  is,  1st,  that  of  civil 
subjection  ;  2ndly,  that  of  duress  per 
minas ;  3rdly,  that  of  choosing  the  least 
pernicious  of  two  evils,  where  one  is 
unavoidable ;  4thly,  that  of  want  or 
hunger;  which  is  no  legitimate  ex- 
cuse 22-^ 

4.  The  kin^,  from  his  excellence  and    • 
dignity,  is  also  incapable  of  doing 
wrong  33 

CHAPTER  UI. 

Op  Principals  and  Accessories    34  to  37 

1.  The  different  degrees  of  guilt  in  cri- 
minals are,  I.  As  principus.  II.  As 
accessories 

2.  A  principal  in  a  crime  is,  I.  He  who 
commits  the  fact.  II.  He  who  is  pre- 
sent at,  aiding,  and  abetting,  the  com- 
mission 

3.  An  accessory  is  he  who  doth  not  com- 
mit the  fact,  nor  is  present  at  the  com- 
mission ;  but  is  in  some  sort  concern- 
ed therein,  either  before  or  afler 

4.  Accessories  can  only  be  in  petit 
treason,  and  felony :  in  high  treason, 
and  misdemeanors,  all  are  principab 

5.  An  accessory  before  the  tact,  is  one 
who,  being  absent  when  the  crime  is 
committed,  hath  procured,  counselled, 
or  commanded  another  to  commit  it 

6.  An  accessory  after  the  fact,  is  where  ^ 
a  person,  knowing  a  felony  to  have 
been  committed,  receives,  relieves, 
comforts,  or  assists  the  felon.  Such 
accessory  is  usually  entitled  to  the  be- 
nefit of  clergy  ;  where  the  principal, 
and  accessory  before  the  fact,  are  ex- 
cluded from  It 


31 


34 


35 


35 


36 


37 


CHAPTER  IV. 


20 


Op  Oppbnces  acainst  God  and  Re- 
ligion. 42  to  65 

1.  Crimes  and  misdemeanors,  oognisa- 
hie  by  the  laws  of  England,  are  such 


Digitized  by 


Google 


ST 


ANALYSIS  OF  BOOK  IV. 


Page 
as  more  imaediateiy  offend,  I.  God, 
and  his  holy  religion.  II.  The  law  of 
nations.  III.  The  king  and  his  go- 
▼eniment.  IV.  The  public,  or  oom- 
Bonwealth.    V.  Individuals  42 

2.  Crimes  more  immediately  offending 
God  and  religion,  are,  I.  Apostacy. 
For  which  the  penalty  is  incapacity,  and 
imprisonment.  11.  Heresy.  Penalty 
for  one  species  thereof:  the  same. 
III.  Offences  against  the  established 
chureh.— Either,  by  reviling  its  ordi- 
nances. Penalties :  fine ;  deprivation ; 
imprisonment  ;  forfeiture.— Or,  by 
non-conformity  to  its  worship:  1st, 
through  toul  irreligion.  Penalty: 
fine.  2ndly,  through  protestant  dis- 
senting. Penalty :  suspended  (con- 
ditionally) by  the  toleraUonacL  3rdly, 
through  popery,  either  in  professors  of 
the  popish  religion,  popish  recusanu 
convict,  or  popish  priesu.  Penalties : 
incapacity  ;  double  taxes ;  imprison- 
ment; fines;  forfeitures;  abjuration 
of  the  realm;  judgment  of  felony, 
without  deny  ;  and  judgment  of  high 
treason.  IvT  Blasphemy.  Penalty : 
fine,  imprisonment,  and  corporal  pu- 
nishment, v.  Profane  swearing  and 
cuning.  Penalty  :  fine,  or  house  of 
conection.  VI.  V^itchcraft:  or,  at 
least,  the  pretence  thereto.  Penalty : 
imprisonment,  and  pillory.  VII.  Re- 
ligious impostures.  Penalty  :  fine, 
impris<]pn;ent,  and  corporal  punish- 
ment. Vin.  Simony.  Penalties : 
forfeiture  of  double  value  ;  incapaci- 
ty. IX.  Sabbath-breaking.  Penalty: 
fine.  X.  Drunkenness.  Penalty : 
fine,  or  stocks.  XI.  Lewdness.  Pe- 
nalties :  fine ;  imprisonment ;  house  of 
correcuon  43-65 

CHAPTER  V. 

Or   OrFRNCBB  AGAINST  THE    LaW  OF 

Nations  66  to  73 

1.  The  law  of  nations  is  a  system  of 
rules,  deducible  by  natural  reason,  and 
esublished  b^  universal  consent,  to 
regulate  the  intercourse  between  in- 
dependent states  66 

2.  In  England,  the  law  of  nations  is 
adopted,  in  its  full  extent,  as  part  of 

the  law  of  the  land  67 

3.  Offences  against  this  law  are  prin- 
cipally incident  to  whole  states  or 
nations  ;  but,  when  committed  by  pri- 
vate subjects,  are  then  the  objects  of 

the  municipal  law  67 

4.  Crimes  against  the  law  of  nations, 
animadveited  on  by  the  laws  of  Eng- 
land, are,  I.  Violation  of  safe-con- 
duets.  II.  Infringement  of  the  rights 
of  ambassadora.  Penalty,  in  both: 
arbitrenr.  III.  Piracy.  Penalty:  judg- 
ment of  felony,  without  clergy  68-73 

CHAPTER  VI. 

Op  Hioh  Tbbason  74  to  92 

1.  Crimes,  and  misdameanors,  mora  pe- 


culiaily  offending  the  king  and  kia 

f»vemment,  are,  I.  High  treaaoa  IL 
clonics  injurious  to  tne  prerogative. 
III.  Pramunire.  IV.  Other  mispri- 
sions and  oontempts  74 

2.  High  treason  may,  according  to  the 
stotute  of  Edward  III.  be  committed, 

I.  By  compassing  or  imagining  the 
death  of  the  king,  or  queen-consort,  or 
their  eldest  son  and  heir ;  demonstrat- 
ed by  some  overt  act.  III.  By  violat- 
ing the  king's  companion,  his  eldest 
daughter,  or  the  wife  of  his  eldest  son, 
III.  By  some  overt  act  of  levying  war 
against  the  king  in  his  realm.  IV. 
By  adherence  to  the  king^s  enemies. 
V.  By  counterfeiting  the  king's  freat 
or  privy  seal.  VI.  By  counterfeiting 
the  king's  money,  or  importing  ooon- 
terfeit  money.  VII.  By  killing  'the 
chancellor,  treasurer,  or  king's  jus- 
tices, in  the  execution  of  their  offices  76-67 

3.  High  treasons,  created  by  subsequent 
statutes,  are  such  as  relate,  1.  To 
papists :  as,  the  repeated  defence  ot 
the  pope's  iurisdiction ;  the  coming 
from  beyond  sea  of  a  natural-bora 
popish  priest ;  the  renouncing  of  al- 
legiance, and  reconciliation  to  the 
pope,  or  other  foreign  power.  II.  To 
the  coinage,  or  other  signatures  of  the 
king :  as,  counterfeiting  (or,  import- 
ing and  uttering  counterfeit)  foreign 
coin,  here  current ;  forging  the  sign 
manual,  privy  signet,  or  privy  seal; 
falsifying,  &c.  the  current  coin.  III. 
To  the  protestant  succession :  as, 
corresponding  with,  or  remitting  mo- 
ney to,  the  late  pretender's  sons ;  en- 
deavouring to  impede  the  succession ; 
writing  or  printing  in  defence  of  any 
pretender's  title,  or  in  derogation  of 
the  act  of  settlement,  or  of  the  power 
of  parliament  to  limit  the  descent  of 

the  crown  87-412 

4.  The  punishment  of  high  treason,  in 
males,  is  (generally)  to  be,  I.  Drewn. 

II.  Hanged.  III.  Embowelled  alive. 
IV.  Beheaded.  V.  Quartered.  VI. 
The  head  and  quarters  to  be  at  the 
king's  disposal.  But,  in  treasons  re- 
latins  to  tne  coin,  onlv  to  be  drewn, 
and  hanged  till  dead.  Females,  in 
both  cases,  are  to  be  drawn  and  burned 
alive 
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CHAPTER  VII. 


Op  Fblonibs  injobious  to  thb  Kino's 
Prerooativb  94  to  102 

1.  Felony  is  that  offence  which  occa- 
sions the  total  forfeiture  of  lands  or 
goods  at  common  law :  now  usually 
also  punishable  with  death,  by  hang- 
ing; unless  through  the  benefit  of 
clergy  94 

2.  Felonies  injurious  to  the  king's  prero- 
gative (of  which  some  are  within, 
othen  without,  clergy)  are,  I.  Such 
as  relate  to  the  coin :  as,  the  wilful 
uttering  of  counterfeit  money,  dec. : 
(to  which  head  some  infexior  miade- 
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neaaon  aiEwtmff  the  ooiiui^e  may  be 
«lao  refeired).  ll.  Conspinnf  or  at- 
tempting to  lull  a  piiTj  counsellor.  III. 
Serving  foreign  states,  or  enlisting 
addiers  for  foreign  service.  IV.  Em- 
bessling  the  king's  armour  or  stores. 
T.  Desertion  from  the  king's  armies, 
by  land  or  sea  9&<I02 

CHAPTER  VOL 

Or  Pb^ovunibs  103  to  117 

1.  Prcmanire,  in  its  original  sense,  is 
the  offence  of  adhering  to  the  tempo- 
ral power  of  the  pope,  in  derogation 
of  the  regal  authority.  Penalty  :  out- 
lawry, forfeiture,  and  imprisonment : 
which  hath  since  been  extended  to 
some  offeuces  of  a  different  nature  103 

2^  Antong  these  are,  I.  Importmg  po- 
pish trinkeu.  II.  Contributing  to  the 
maintenance  of  popish  seminaries 
abroad,  or  popish  priests  in  England. 
III.  Molesting  the  possessors  or  ab- 
by  lands.  I  v.  Acting  as  broker  in 
an  usurious  contract,  for  more  than 
ten  per  cent.  V.  Obtaining  any  stay 
<rf  proceedings  in  suits  for  monopolies. 
Vi.  Obtaining  an  exclusive  patent  for 
gunpowder  or  arms.  VII.  Exertion 
of  ponreyance  or  pre-emption.  VIII. 
Aseerting  a  legislatiye  authority  in 
both  or  either  house  of  Parliament. 
IX.  Sending  any  subject  a  prisoner 
beyond  sea.  X.  Refusing  the  oaths 
of  allegiance  and  supremacy.  XI. 
Preaching,  teaching,  or  advised 
speakmg.  in  defence  of  the  right  of 
any  pretender  to  the  crown,  or  in  de- 
rogation of  the  power  of  Parliament 
to  limit  the  succession.  XII.  Treat- 
ing of  other  matters,  by  the  assembly 
of  peers  of  Scotland,  convened  for 
clectibg  their  representatives  in  Par- 
liamenL  XIII.  Unwarrantable  un- 
dertakings by  unlawful  subscriptions 
to  public  funds  1 15-1 17 

CHAPTER  IX. 

Or  MiSPBISIONS  AND  CONTBHPTS,  AP- 
rECTINO  THB  KiNO  AND  GOTERN- 
MBNT  119  to  126 

1.  Misprisions  and  contempts  are  all 
«uch  high  offences  as  are  under  the 
degree  of  capital  119 

2.  These  are,  I.  Negative,  in  conceal- 
ing what  ought  to  be  revealed.  II. 
Positive,  in  committing  what  ought 

not  to  be  dooe  119 

3w  Negative  misprisions  are,  1.  Mispri- 
sion of  treason.  Penalty  :  forfeiture 
and  imprisonment.  II.  Misprision  of 
felony.  Penalty  :  fine  and  unprison- 
■lenL  III.  Concealment  of  treasure 
trove.  Penalty :  fine  and  imprison- 
ment 120-1 
4.  Positive  misprisions,  or  high  misde- 
meanors and  contempts,  are,  I.  Mat- 
administration  of  j>ablic  trusts,  which 
iacJndes   the    erune   of    peculation. 


Page 

Usual  penalties:  banishment;  fines; 
imprisonment;  disability.  II.  Con- 
tempU  against  the  kind's  prerogative. 
Penalty  :  fine  and  imprisonment.  III. 
ContempU  sgainst  Kis  person,  and 
government  Penalty  :  fine,  impri- 
sonment, and  infamous  corporal  pu- 
nishment. IV.  Contempts  against  nis 
title.  Penalties  :  fine  and  imprison- 
ment;  or,  fine  and  disability.  V. 
Contempts  against  his  palaces,  or 
courts  of  justice.  Penalties:  fine; 
imprisonment;  corporal  punishment; 
loss  of  right  hand ;  forfeiture  121-126 

CHAPTER  X. 

Or  OrrsNCBs  against  Pubuc  Jos- 
tics  127  to  141 

1.  Crimes  especially  affectins  the  com- 
monwealth, are  offences,  I.  Against 
the  public  justice.  II.  Against  the 
public  peace.  III.  Against  the  public 
trade.  IV.  Against  the  public  health. 
V.  Against  the  public  police,  or  eco- 
nomy 127 

2.  Offences,  against  the  public  justice, 
are,  I.  Embezzling,  or  vacating  re- 
cords, and  personating  others  in  courts 
of  justice.  Penalty  .  judgment  of  fe- 
lony, usually  without  clergy.  11. 
Compelling  prisoners  to  become  ap- 
provers. Penalty:  judgment  of  felo- 
ny. III.  Obstructing  the  execution  of 
process.  IV.  Escapes.  V.  Breach 
of  prison.  VI.  Rescue. — Which  four 
may  (according  to  the  circumstances) 
be  either  felonies,  or  misdemeanors 
punishable  by  fine  and  imprisonment. 
Vll.  Returning  from  transportation. 
This  is  felony,  without  clergy.  VIII. 
Taking  rewards,  to  help  one  to  his 
stolen  goods.  Penalty  :  the  same  as 
for  the  theft.  IX.  Receiving  stolen 
goods.  Penalties  :  transportation  ; 
fine ;  and  imprisonment.  A.  Theft- 
bote.  XI.  Common  barratry,  and  su- 
ing in  a  feigned  name.  XII.  Main- 
tenance. XIII.  Champerty. — Penal- 
ty, in  these  four :  fine  and  imprison- 
ment. XIV.  Compounding  prosecu- 
tions on  penal  statutes.  Penalty: 
fine,  pillory,  and  disability.  XV. 
Conspiracy :  and  threats  of  accusation 
in  order  to  extort  money,  dec.  Penal- 
ties ;  the  villenous  judgment;  fine; 
imprisonment;  mllory ;  whipping; 
transportation.  A VI.  Perjury,  and 
subornation  thereof.  Penalties  :  in- 
famy ;  imprisonment ;  fine,  or  pillory ; 
and,  sometimes,  transporution  or 
house  of  correction.  XVlI.  Bribery. 
Penalty :  fine,  and  imprisonment. 
XVIH.  Embracery.  PenalW:  infamy, 
fine,  and  imprisonment.  XIX.  False 
verdict.  Penalty :  the  judgment  in 
attaint.  XX.  Negligence  of  public 
officers,  &c.  Penalty  :  fine  and  for- 
feiture of  the  office.  XXI.  Oppres- 
sion by  magistrates.  XXII.  ExUntion 
of  officers.— Penalty,  in  both :  impri* 
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tonment,  fine,  and  eometimes  forfeit- 
ure of  the  office  128-141 

CHAPTER  XL 

Or  Otfencks  against  the  Public 
Pbacb  142  to  153 

1.  Offences,  against  the  public  peace, 
are,  I.  Riotous  assemblies  to  the 
number  of  twelve.  II.  Appearing 
armed,  or  hunting,  in  disguise.  III. 
Threatening,  or  demanding  any  valu- 
able thing,  by  letter.— All  these  are 
felonies,  without  clergy.  IV.  De- 
stroying of  turnpikes,  &c.  Penalties : 
whipping;  imprisonment;  judgment 
of  felony,  with  and  without  clergy, 
y.  Affrays.  VI.  Riots,  routs,  and  un- 
lawful assemblies.  VII.  Tumultuous 
Seiitioning.  VIII.  Forcible  entry  and 
etainer. — Penalty,  in  all  four :  fine, 
and  imprisonment.  IX.  Going  unu- 
sually armed.  Penalty  :  forfeiture  of 
arms,  and  imprisonment.  X.  Spread- 
ing false  news.  Penalty :  fine,  and 
imprisonment.  XI.  Pretended  prophe- 
cies. Penalties  :  fine ;  imprisonment ; 
and  forfeiture.  XII.  Challenges  to 
fight.  Penalty  :  fine,  imprisonment, 
and  sometimes  forfeiture.  XIII.  Li- 
bels. Penalty  :  fine,  imprisonment, 
and, corporal  punishment  142-153 

CHAPTER  XIL 

Or  OrriNOBs  auainst  Public  Trade 

154  to  160 

1.  Offences,  against  the  public  trade, 
are,  I.  Owlin^.  Penalties :  fines ; 
forfeiture ;  imprisonment ;  loss  of  left 
hand ;  transportation  ;  judgment  of 
felony.  11.  Smuggling.  Penalties : 
fines;  loss  of  goods;*  judgment  of 
felony,  without  clergy.  III.  Fraudu- 
lent bankruptcy.  Penalty :  judgment 
of  felony,  without  clergy.  I V.  Usury. 
Penalty :  fine,  and  imprisonment.  V. 
Cheating.  Penalties :  nne ;  imprison- 
ment ;  pillory ;  tumbrel ;  whipping, 
or  other  corporal  punishment;  trans- 
portation. VI.  Forestalling.  VII. 
Regratinff.  VIII.  Engrossing.  Pe- 
nalties, tor  all  three:  Toss  of  goods; 
fine  ;  imprisonment ;  pillory.  IX.  Mo- 
nopolies, and  combinations  to  raise 
the  price  of  commodities.  Penalties ; 
fines ;  imprisonment ;  pillory ;  loss  of 
ear ;  infamy ;  and,  sometimes,  the 
pains  of  prtamuHire.  X.  Exercising 
a  trade,  not  having  served  as  appren- 
tice. Penalty:  fine.  XL  Trans- 
porting, or  residing  abroad,  of  artifi- 
cen.  Penalties  :  fine ;  imprisonment ; 
forfeitore ;  incapacity ;  becoming 
aliens  154-160 

CHAPTER  XIU. 

Or  OrrxNCEs  against  the  Public 

HSALTH,  AND  THB  PuBLIC   POLICE 

OB  Economy  161  to  175 

1.  Offences,  against  the  public  health, 
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are,  L  Irregnlarity,  in  time  of  the 
pla^e,  or  of  quarantine.  Penalties : 
whipping ;  judgment  of  felony^,  with 
and  without  eleri^.  II.  SellinK  un- 
wholesome provisions.  Penalties : 
amercement ;  pillorv  ;  fine ;  imprison- 
ment :  abjuration  of  the  town  161-2 
2.  Offences,  against  the  pabUc  police 
and  economy,  or  domestic  order  of  the 
kingdom,  are,  1.  Those  relating  to 
clanidestine  and  irregular  marriages. 
Penalties  :  judgment  of  felony,  with 
and  without  clergy.  IL  Bigamy,  or 
(mofe  properly)  polygamy.  Penalty : 
judgment  of  felony,  ill.  Wandering, 
by  soldiers  or  mariners.  IV.  Remain- 
ing in  England,  by  Egyptians;  or 
being  in  their  fellowship  one  month. 
Both  these  are  felonies,  without  cler- 
gy. V.  Common  nuisances :  1st,  by 
annoyances  or  purprestures  m  high- 
ways, bridges,  and  riven ;  2ndl7,  by 
offenaive  trades  and  manufactures; 
3rdly,  by  disorderly  houses ;  4thly,  by 
lotteries ;  5thly,  by  cottages  ;  6thly, 
by  fireworks ;    7thly,    by    evesdrop- 

ging. — Penalty,  in  all:  fine.  8thly, 
y  common  scolding.  Penalty :  the 
cucking  stool.  VI.  Idleness,  disor- 
der, vagrancy,  and  incorrigible  rogue- 
ry.  Penalties  :  imprisonment ;  whip- 
ping ;  judgment  of  felony.  VII.  Luxu- 
ry, in  diet.  Penalty:  discretionary. 
Vin.  Gaming.  Penalties:  to  gen- 
tlemen, fines  ;  to  others,  fine  ana  im 
prisonment;  to  cheating  gamesters, 
fine,  infamy,  and  the  corporal  pains  of 
perjury.  IX.  Destrojring  the  game. 
Penalties:    fines;    and  corporal  pu- 


lent 


162-175 


CHAPTER  XIV. 


Or  Homicide  176  to  203 

1.  Crimes,  especially  affecting  indivi- 
duals, are,  I.  Against  their  persons.  II. 
Against  their  habitations.  III.  Against 
their  property  176 

2.  Crimes  against  the  person  of  indi- 
viduals, are,  I.  By  homicide,  or  de- 
stroying life.  II.  By  other  corporal 
injuries  177 

3.  Homicide  is,  I.  Justifiable.  IL  Ex- 
cusable.   III.  Felonious  178 

4.  Homicide  is  justifiable,  I.  By  ne- 
cessity, and  command  of  law.  IL  By 
permission  of  law :  1st,  for  the  fur- 
therance of  public  justice ;  2ndl7,  for 
prevention  of  some  forcible  felony  178 

5.  Homicide  is  excusable,  I.  Per  tn- 
farhmaaiL,  or  by  mis-adventure.    U. 

Se  defmdendot  or  self-defence,  by 
chance-medley<  Penalty,  in  both; 
forfeiture  of  goods :  which  however 
is  pardoned  of  course  162 

6.  Felonious  homicide  is  the  kilUnrof 
a  human  creature,  without  justifica- 
tion or  excuse.  This  is,  I.  Killing 
one's  self.    II.  Killing  another  188 

7.  Killing  one's  self,  or  self-morder,  is 
whevs  one  deliberately,  or  by  any  on- 
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lawM  mtSHBian  set,  puts  an  end  to 
bis  owA  life.    This  i»  felony ;  punish- 
od  by  igoominioas  biuiml,  aiiid  forfeit- 
ore  <^  goods  uul  ehattols  189 

8.  Killiiig  eaoUMr  is»  I.  Msnslsngh- 
terTlJ.  Murder  190 

9.  Menslmnghter  is  the  unlawful  killing 
of  ■aother ;  without  malice,  express 
or  iflnplied.  This  is  either,  L  Vo- 
hiotary,  upon  a  sudden  heat.  II.  In- 
TolnntaiT,  in  the  coaunission  of  some 
unlawful  act.  Both  are  felony,  but 
within  clergy ;  except  in  the  case  of 
stshbing  191 

10.  Murder  is  when  a  person,  of  sound 
memory  and  discretion,  unlawfully 
kiUeth  any  reasonable  creature,  in  be- 
iag.  and  under  the  kind's  peace ;  with 
malice  aforethought,  either  express  or 
ifltplied.  This  ia  felony,  without  cler- 
gy ;  punished  with  speedy  death,  and 
Kl«|png  in  chains,  or  dissection  194 

11.  Petit  treason,  (being  end  sggraTsted 
degree  of  muider),  is  where  the  ser- 
vant kills  his  msster,  the  wife  her  hus- 
band, or  the  ecdeaiastic  his  superior. 
Penater:  in  men,  to  be  drawn,  and 
hsnged ;  in  women,  to  be  drawn,  and 

203 


CHAPTER  XV. 
Or  OrrmoBs  aoaimst  the  Pcbsons 

OF  IVDITIDUALS  905  tO  219 

1.  Crimes  affecting  the  persons  of  indi- 
▼idoala,  by  other  corporal  injuries  not 
smoontinff  to  homicide,  ere,  L  Msy- 
hem;  ano  also  shooting  at  another. 
Penatties :  fine ;  imprisonment ;  jodg- 
Bsent  of  felony,  without  clergy.  U. 
FoieiUe  abduction,  and  maznage  or 
defijement,  of  an  heiress;  which  is 
felony:  also,  stealing,  and  deflowering 
er  marrying,  any  womao'child  under 
the  age  of  sixteeen  years ;  for  which 
the  penalty  is  imprisonment,  fine,  and 
temporary  forfeiture  of  her  lands.  III. 
Bape  ;  and  also  carnal  knowledge  of  a 
womaa-chiid  under  the  sge  of  ten 
Tears.  IV.  Buggery,  with  man  or 
DesSL— Both  these  are  felonies,  with- 
out deigy.  V.  AssaulL  VI.  Batte- 
ry;  especially  of  clergjrmeiL  VIL 
Wounding.  Penalties,  m  all  three: 
and  other  corpo- 
it.  VIIL  False  impri- 
int.  Penalties :  fine  ;  imprison- 
and(insome  atrocious  cases) 
tbe  pains  ofpruuMuurtt  and  incapacity 
of  oiKes  or  pardon.  IX.  Kidnapping, 
or,  forcibly  stealing  away  the  King's 
subjects.  Penalty:  fine;  imprison- 
ment ;  and  pillory  205-219 

CHAPTER  XVI. 

Or  Omiross  aoaimst  m  Habita- 
nous  or  Inditidualo  220  to  222 

L  Crimes,  affecting  the  habitations  of 
individnsls,  sie,  L  Arson.  II.  Bur- 
gfery  280 

V0L.U 


2.  Arson  is  the  tnslioious  and  wilful 
burning  of  the  house,  or  out-house,  of 
another  man.  This  is  felony ;  in  some 
cases  within,  in  others  without,  clergy    220 

3.  Burglaiy  is  the  breaking  and  enter- 
in^i  ^y^^^^t  ^^^  *  mansion-house; 
with  intent  to  commit  a  felony.    This 

is  felony,  without  clergy  222 

CHAPTER  XVII. 

Or  OrrENCBs  against  Pritat*  Pbo- 
PSBTT  229  to  247 

1.  Crimes,  affecting  the  priTate  properw 
of  individuals,  are,  I.  Larceny.  Ii. 
Malicious  mischief.    III.  Fonery  220 

2.  Larceny  is,  I.  Simple.  II.  Mixed,  or 
compound  229 

3.  Simple  larceny  is  the  fslonious  tak- 
ing, and  carrying  away,  of  the  per- 
sonal goods  of  another.  And  it  is,  I. 
Grand  larceny  ;  being  abo?e  the  ndue 
of  twelve  pence.  Which  is  felony ; 
in  some  cases  within,  in  others  with- 
out, clerrjr.  II.  Petit  larceny ;  to  the 
value  of  twelve  pence  or  under. 
Which  is  also  felony,  but  not  capital ; 
being  punished  with  whipping,  or 
transportation  229 

4.  Mixed,  or  compound,  larceny,  is  that 
wherein  the  taking  is  accompanied 
with  the  aggravation  of  being,  I.  From 

the  house.    II.  From  the  person  239 

5.  Larcenies  from  the  house,  by  day  or 
night,  are  felonies  without  clergy, 
when  they  are,  I.  Larcenies,  above 
twelve  pence,  from  a  church ;— «r  by 
breaking  a  tent  or  booth  in  a  market 
or  fair,  by  day  or  night,  the  owner  or 
his  family  being  therein ; — or  by  break- 
ing a  dwelling-house  by  day,  any  per- 
son being  therein ; — or  from  a  dwelling- 
house  bv  day,  without  breaking,  any 


person  therein  being  put  in  fear ;— or 
from  a  dwellins-house  by  night,  with- 
out breakin^^,  the  owner  or  his  family 


being  therein,  and  put  in  fear.  II. 
Larcenies,  of  five  shillings,  by  break- 
ing the  dwelling-house,  shop,  or  wars- 
house,  by  day,  thoagfa  no  person  be 
therein ;— or,  bv  privately  stealing  in 
any  shop,  warehouse,  coach-house,  or 
stable,  by  day  or  night,  without  break- 
ing, and  though  no  person  be  therein. 
III.  Larcenies,  of  fortjr  shillings,  from 
a  dwelling-house  or  its  out-nooses, 
without  breaking,  and  though  no  per- 
son be  therein  239 

6.  Larceny  from  the  person  is,  I.  By 
privately  stealing,  from  the  person  o 
another,  above  tne  value  of  twelve 
pence.  II.  By  robbery ;  or  the  feloni- 
ous and  forcible  taking,  from  the  per- 
son of  another,  goods  or  money  of  any 
value,  by  putting  bim  in  fear.  These 
are  both  felonies  without  clergy.  An 
attempt  to  rob  is  also  felony  241 

7.  Malicious  mischief,  by  destroying 
dikes,  goods,  cattle,  ships,  garments, 
fish-ponds,  trees,  woods,  churches, 
chapels,  meeting-houses,  houses,  out- 
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koateSi  com,  hay,  ftraw,  sea  or  river 
banks,  hop-binda,  coal  •mines,  (or  en- 
cines  thereunto  belonging),  or  any 
iencaa  for  inclosares  b^  act  of  Parlia- 
ment, is  felony,  and,  in  most  cas«B, 
without  benefit  of  clergy 
8.  Foigery  is  the  fraudulent  making  or 
alteration  of  a  writing,  in  prejudice  of 
another*s  right.  Penalties  :  fine ;  im- 
prisonment ;  pillory ;  loss  of  nose  and 
ears ;  forfeiture ;  judgment  of  felony, 
without  eleigy 

CHAPTER  XVIII. 


Page 


243 


247 


Or  THE  Mbans  op  prbvkntino  Op- 
PKNCEs  251  to  25S 

1.  Crimes  and  misdemeanors  may  be 
prevented,  by  compelling  suspected 
persons  to  give  security  :  which  is  ef- 
fected by  binding  them  in  a  condi- 
tional recognizance  to  the  king,  taken 
in  court,  or  by  a  magistrate  out  of 
court  251 

2.  These  recognizances  may  be  condi- 
tioned, I.  To  keep  the  peace.    II.  To 

be  of  the  good  behaviour  252 

3.  They  may  be  taken  by  any  justice  or 
conservator  of  the  peace,  at  his  own 
discretion ;  or,  at  the  reouest  of  such 

as  are  entitled  to  demand  the  same         253 

4.  All  persons,  who  have  given  suffi- 
cient cause  to  apprehend  an  intended 
breach  of  the  peace,  may  be  bound  ' 
over  to  keep  the  peace  ;  and  all  those 
that  be  not  of  good  fame,  may  be  bound 
to  the  good  behaviour ;  and  may,  upon 
refusal  in  either  case,  be  committea  to 
gaol  256 

CHAPTER  XIX. 

Op  Courts  op  a  Criminal  Jrisdic- 
TIOK  258  to  277 

1.  In  the  method  of  punishment  may  be 
considered,  I.  The  several  courts  of 
criminal  jurisdiction.  II.  The  seve- 
ral proceedings  therein  258 

2.  The  criminal  courte  are,. I.  Those  of 
a  public  and  general  jurisdiction 
throughout  the  realm.  II.  Those  of  a 
private  and  special  jurisdiction  258 

3»  Public  crimmal  court*  are,  I.  The 
high  court  of  parliament ;  which  pro- 
ceeds by  impeachment.  11.  The  court 
of  the  lord  high  steward ;  and  the  court 
of  the  king  in  full  parliament :  for  the 
trial  of  capitally  indicted  peers.  III. 
The  court  of  King's  Bench.  IV.  The 
court  of  chivalry.  V.  The  court  of 
admiraltT,  under  the  king's  commis- 
sion. VI.  The  courts  of  oyer  and  ter- 
miner and  general  gaol-delivery.  VII. 
The  court  of  quarter«seBsions  of  the 
peace.  VIII.  The  sheriff's  toum.  IX. 
The  court-leet.  X.  The  court  of  the 
coroner.  XI.  The  court  of  the  clerk 
of  the  market  258-275 

4.  Private  criminal  courts  are,  I.  The 
court  of  the  lord  steward,  dec.  by  sta- 
tute of  Henry  VII.    II.  The  court  of 


the  lord  stevrard,  &o.  by  statute  e# 
Heniy  VIII.  III.  The  university 
courts  275-277 

CHAPTER  XX 


Op  summary  Convictions  280  to  28S 

1.  Proceedings  in  criminal  courts  are,  I. 
Summary.    II.  Regular  280 

2.  Summary  proceedings  are  such,  where- 
by a  man  may  be  convicted  of  divers 
offences,  without  any  formal  process 
or  jury,  at  the  discretion  of  the  judge 
or  judges  appointed  by  act  of  parlia- 
ment, or  common  law  280 

3.  Such  are,  I.  Trials  of  offences  and 
frauds  against  the  laws  of  excise  and 
other  branches  of  the  king's  revenue. 

II.  Convictions  before  justices  of  the 
peace  upon  a  variety  ot  minute  offen- 
ces chiefly  against  the  public  police. 

III.  Attachments  for  contempts  to  the 
superior  courts  of  justice  281-288 

CHAPTER  XXL 

Of  Arrests  289  to  295 

1.  Regular  proceedings,  in  the  courts  of 
common  law, are,  I.  Arrest.  II.  Com- 
mitment and  bail.    III.  Prosecution. 

IV.  Process.  V.  Arraignment,  and 
its  incidents.  VI.  Plea  and  issue. 
VII.  Trial  aad  conviction.  VIII.  Cler- 
gy. IX.  Judgment,  and  its  consequen- 
ces. X.  Reversal  of  judgment.  XL 
Reprieve  or  pardon.    A.II.  Execution    289 

2.  An  arrest  is  the  apprehending,  or  le- 
straining,  of  one's  person ;  in  order  to 
be  forthcoming  to  answer  a  crime, 
whereof  one  is  accused  or  suspected       289 

3.  This  may  be  done,  I.  By  warrant.  II. 
By  an  officer,  without  warrant.  III. 
By  a  private  person,  without  warrant. 
IV.  By  hue  and  cry 


CHAPTER  XXII. 

Of  Commitment  and  Bail  296  to  299 

1.  Commitment  iH  the  confinement  of 
one's  person  in  prison  for  safe  custody,  ' 
by  warrant  from  proper  authority ;  un- 
less, in  bailable  oflfences,  he  puts  in 
sufficient  bail,  or  security  for  his  fu- 
ture appearance  296 

2.  The  magistrate  is  bound  to  take  rea- 
sonable bail,  if  offered ;  unless  the  of- 
fender be  not  bailable  29& 

3.  Such  are,  I.  Persons  accused  of  trea- 
son i  or,  II.  Of  murder ;  or.  III.  Of 
manslaughter,  by  indictment;  or  if 
the  prisoner  was  clearly  the  slayer. 
IV.  Prison-breakers,  when  committed 
for  felony.  V.  Outlaws.  VI.  Those 
who  have  abjured  the  realm.  VII. 
Approvers,  and  appellees.  VIII.  Per- 
sons taken  with  the  mainour.  IX. 
Persons  accused  of  arson.  X.  Ex- 
communicated  persons  208 

4.  The  magistrate  may,  at  his  discretion, 
admit  or  not  admit  to  bail,  persons  not 
of  good  fame,  charged  with  other  felo- 
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Sl  If  the^  be  of  good  fame,  he  is  boimd 

to  admit  them  to  bail 
€.  The  court  of  King's  Bench,  or  its 

judges  in  time  of  vacation,  may  bail 

u  any  ease  whataoever 

CHAPTER  XXUI. 


Or  THS  SBTBBAL  MODSS  OF  PbOSVOV- 

TioBf  301  to  312 

1.  Proeeoution,  or  the  manner  of  ac- 
cusing offenden,  is  either  by  a  pre- 
▼ioos  finding  of  a  crand  jury,  as,  I. 
By  presentment.  II.  By  mdietment. 
Or,  without  such  finding — III.  By  in- 
iiwinatinn.    lY.  By  appeal  301 

1  A  prsaentment  is  the  notice  taken  by 
a  grand  jury  of  any  offence,  from  their 
-ewn  knowledge  or  obserration  301 

X  An  indictment  is  a  written  accusation 
of  one  or  more  persons  of  a  crime  or 
misdemeanor,  preferred  to,  and  pre- 
aented  on  oath  by,  a  grand  jury  ;  ex- 
piessing,  with  sufficient  certainty,  the 
person,  time,  place,  and  offisnce  302 

4.  An  information  is,  I.  At  the  suit  of 
the  king  and  a  subject,  upon  penal 
sUtDtes.  II.  At  the  suit  of  the  king 
only.  Either,  1.  Field  by  the  attor- 
ney-general ex  offidoy  for  such  misde- 
meanors as  affect  the  kinf's  person  or 
government :  or,  2.  Filed  oy  the  mas- 
ter of  the  crown-office  (with  leave  of 
the  court  of  King's  Bench)  at  the  re- 
lation of  some  private  subject,  for 
other  grass  and  notorious  misdemea- 
nors. All  differing  from  indictments 
in  this :  that  they  are  exhibited  by  the 
informer,  or  the  king's  officer,  and 
not  on  the  eath  of  a  grand  jury         307-312 

<5.  An  apped  is  an  accusation  or  suit, 
brougnt  by  one  private  subject  against 
another,  for  larceny,  ra]>e,  mayhom, 
arson,  or  homicide :  which  the  king 
cannot  discharge  or  pardon,  but  the 
party  alone  can  release  312 

CHAPTER  XXIV. 


Page  Page 

prisoner  to  the  bar  of  the  eooit,  to  an- 
299       awer  the  matter  of  the  indictment  322 

2.  incident  hereunto  are,  L  The  stand- 

299        ing  mute  of  the  prisoner ;  for  which, 

in  petit  treason,  and  felonies  of  death, 

he  shall  undergo  the  peine  for  et  dun. 

299       II.  His  confession:   which   is  either 

simple ;  or  by  way  of  approvement 

324-831 

CHAPTER  XXVI. 


Op  Pbocbss  vpon  am  Indictment 

318  to  320 

1.  Process  to  bring  in  an  offender,  when 
indicted  in  his  absence,  is,  in  misde- 
meanors, by  venire  fadat^  distress  in- 
finite, and  capias;  in  capital  crimes, 
by  cc^pios  only :  and,  in  both,  by  out- 
lawry 318-320 

2.  During  this  stage  of  proceedings,  the 
indictment  may  be  removed  into  the 
eoart  of  Kin^^'s  Bench  from  any  infe- 
rior jurisdiction,  by  writ  of  certiorari 
faeioM :  and  eognizazice  must  be  claim- 
ed in  places  of  exclusive  jurisdiction     320 

CHAPTER  XXV. 

Or    Abbaiommbmt,  and    its    Imci- 

DBMTS  322-331 

1.  AitaigBinent,  is  the  oaUiag  of  the 


Or  Plxa,  and  Issub  332  to  341 

1.  The  plea,  or  defensive  matter  alleged 
by  the  prisoner,  mav  be,  I.  A  plea  to 
the  jurisdiction.  U.  A  demurrer  in 
point  of  law.  III.  A  plea  in  abate- 
ment. IV.  A  special  plea  in  bar : 
which  is  1st,  auteifoit$  acquit;  2dly, 
auterfoitM  conmct  ;  3dly,  auterfoite  at' 
tamt ;  4thly,  a  pardon.  V.  The  gene- 
ral issue,  not  gpiilty  332-341 

2.  Hereupon  issue  is  joined  by  the  clerk 

of  the  arraigns,  on  behalf  of  the  king    341 

CHAPTER  XXVU. 

Or  Trial,  and  Conviction  342  to  363 

1.  Trials  of  offiences,  by  the  laws  of 
England,  were  and  are,  I.  By  ordeal, 
of  either  fire  or  water.  II.  By  the 
corsned.  Both  these  have  been  long 
abolished.  III.  By  battel,  in  appeals 
and  approvements.    IV.  By  the  peers 

of  Great  Britain.    V.  By  Jury         342^349 

2.  The  method  and  process  of  trial  by 

i'ury  is,  I.  The  impanelling  of  the  jury. 
I.  Challenges :  1st,  for  cause ;  2dly, 
peremptory.  III.  Take  de  draan$tan-' 
tibus.  IV.  The  oath  of  the  jury.  V. 
The  evidence.  VI.  The  verdict,  either 
general  or  special  350-^1 

3.  Conviction,  is  when  the  prisoner 
pleads,  or  is  found,  guilty:  where- 
upon, in  felonies,  the  prosecutor  is  en- 
titled to,  I.  His  expenses.  II.  Res- 
titution of  his  goods  361'363 

CHAPTER  XXVIII. 

Or  THB  BsNBriT  or  Clbrot        3fi5  to  374 

1.  Clergy,  or  the  benefit  thereof,  was 
ori^inall^  derived  from  the  usurped 
junsdiction  of  the  popish  ecclesias- 
tics ;  but  hath  since  been  new  model- 
led by  several  statutes  3fiS 

2.  It  is  an  exemption  of  the  clerxy  from 
any  other  secular  punishment  tor  felo- 
ny, than  imprisonment  for  a  year,  at 
the  court's  discretion ;  and  it  is  ex- 
tended  likewise,  absolutely,  to   lav 

E»ers,  for  the  first  offence ;  and  to  aU 
y  commoners,  for  the  first  offence 
also,  upon  condition  of  branding,  im- 
prisonment, or  transportetion  371 

3.  All  felonies  are  entitled  to  the  benefit 
of  clergy,  except  such  as  ars  now  oust- 
ed by  particalar  stetutes  372 

4.  Felons,  on  receiving  the  benefit  of 
clergy,  (though  they  forfeit  their  goods 
to  the  crown),  are  dischaiged  ci  all 
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CHAFT£R  XXIX. 


Or  JvDaiavT,  and  its  Conmqoik- 
oia  37510  389 

1.  Judgment  (unleu  any  matter  be  offer- 
ed in  arreet  thereof)  follows  upon  con- 
viction ;  being  the  pronouncing  of  that 
punishment  which  is  expressly  ordain- 
edbjlaw 

2.  Attainder  of  a  oriminal,  is  the  imme- 
diate consequence,  I.  Of  having  judg- 
ment of  death  pronounced  upon  him. 
IL  Of  outlawry  for  a  capital  offence 

3.  The  consequences  of  attainder  are* 
I.  Forfeiture  to  the  king.  IL  Corrup- 
tion of  Uood 

4.  Forfeiture  to  the  king  is,  I.  Of  real 


ites,  upon  attainder :—  in  high  trea- 
son, absolutely,  till  the  death  of  the 
late  pretender's  sons;— in  felonies, 
for  the  king's  year,  day,  and  waste ; — 
in  misprision  of  treason,  assaults  on  a 
jud^e,  or  battery  sitting  the  courts; 
during  the  life  of  the  offender.  II. 
Of  personal  estates,  u|K>n  conviction ; 
in  all  treason,  misprision  of  treason, 
felony,  excusable  homicide,  petit  lar- 
ceny, standing  mute  upon  arraign- 
ment, the  above-named  contempts  of 
the  king's  courts,  and  flight  361-388 

5.  Conuption  of  blood  is  an  utter  ex- 
tinction of  all  inheritable  quality  there- 
in :  so  that,  after  the  king's  forfeiture 
is  first  satisfied,  the  criminal's  lands 
escheat  to  the  lord  of  the  foe ;  and  he 
can  never  afterwards  inherit,  be  inhe- 
rited, or  have  any  inheritance  derived 
throughhim  388-0 

CHAPTER  XXX. 

Or  Rbtirsal  or  Judombnt         390  to  392 

1.  Judgments,  and  their  consequences, 
nay  be  avoided,  I.  By  falsiiying,  or 
reversing,  the  attainder.  II.  By  re- 
prieve, or  pardon  390 

2.  AttaiadeFB  may  be  falsified,  or  rsveis* 


Page 

ed,  L  Without  a  writ  of  anw ;  for 
matter  dtkan  the  record.  II.  By  writ 
of  error ;  for  mistakes  in  the  judgment, 
or  record.  III.  By  act  of  Parliament ; 
for  favour  390*398 

3.  When  an  outlawry  is  reversed,  the 
party  is  restored  to  the  same  plight,  as 
if  he  had  appeared  upon  the  captos. 
When  a  judgment  on  conviction  is  re- 
versed, tne  party  stands  as  if  never 

888 


375 


380 


381 


CHAPTER  XXXI. 

Or  Rbfbibyb  and  Pardon  394  to  398 

1.  A  reprieve  is  a  temporary  suspension 
of  the  judgment,  I.  Ex  arbitrio  jutU- 
Of.  II.  JEx  ntctMntaU  Ugis ;  for  preg- 
nancy, insanity,  or  the  trial  of  identi- 
ty of  person,  which  must  always  be- 
tried  nutanUr  394-396 

2.  A  pardon  is  a  permanent  avoider  of 
the  judgment  by  the  king's  majesty 
in  offences  against  his  crown  and  dig- 
nity ;  drawn  in  due  form  of  law,  u- 
lowed  in  open  court,  and  thereby  mak- 
ing the  offender  a  new  man  396 

3.  The  king  cannot  pardon,  I.  Imprison- 
ment of  the  subject  beyond  the  seas. 

II.  Offences   prosecuted   by  eppeaL 

III.  Common  nuisances.  iV.  Offen- 
ces sgainst  popular  or  penal  statutes, 
alter  information  brought  by  a  sub- 
ject. Nor  is  his  pardon  pleadable  to 
an  impeachment  by  the  oommons  in 
Parliament  398 

CHAPTER  XXXII. 

Or  Execution  403 

1.  Execution  is  the  completion  of  hu- 
man punishment,  and  must  be  strict- 
ly performed  in  the  manner  which  the 

law  directs  403 

2.  The  warrant  for  execution  is  some- 
times under  the  hand  and  seal  of  the 
Judge ;  sometimes  by  writ  from  the 
king;  sometimes  by  rule  of  court; 
but  commonly  by  the  judge's  signing 
the  calendar  of  prisoners,  with  their 
separate  judgmenta  in  the  margin.  403 
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BOOK  THE  THIRD. 
OP  PRIVATE  WRONGS- 


CHAPTER  I. 

OF  THE  REDRESS  OF  PRIVATE  WRONGS  BY  THE 
MERE  ACT  OF  THE  PARTIES. 

At  the  opening  of  these  Commentaries  (a)  municipal  law  was  in 
general  defined  to  be,  "  a  rule  of  civil  conduct,  prescribed  by  the  supreme 
power  in  a  state,  commanding  what  is  right,  and  prohibiting  what  is 
wrong  (6)."  "UmiiiSSBnce  therefore  it  followed,  that  the  primary  objects  of 
the  law  are  the  establishment  of  rights,  and  the  prohibition  of  wrongs. 
And  this  occasioned  (c)  the  distribution  of  these  collections  into  two  gene- 
ral beads ;  under  the  former  of  which  we  have  already  considered  the 
fights  that  were  defined  and  esublished,  and  under  the  latter  are  now  to 
consider  the  wrongs  that  are  forbidden,  and  redressed  by  the  laws  of  Eng- 
land. 

•In  the  prosecution  of  the  first  of  these  inquiries,  we  distin-  [  ^2  ] 
gnished  rights  into  two  sorts :  first,  such  as  concern,  or  ye  annex- 
ed to  the  persons  of  men,  and  are  then  called  ^'ura  personarum,  or  the  rights 
rfpers&ns  ;  which,  together  with  the  means  of  acquiring  and  losing  them, 
Gompoeed  the  first  book  of  these  Commentaries  :  and  secondly,  such  as  a 
man  may  acquire  over  external  objects,  or  things  unconnected  with  his 
person,  which  are  called^'tira  rerum,  or  the  rights  of  things :  and  these,  with 
the  means  of  transfenring  them  from  man  to  man,  were  the  subject  of  the 
second  book.  I  am  now  therefore  to  proceed  to  the  consideration  of 
wrongs  ;  which  for  the  most  part  convey  to  us  an  idea  merely  negative, 
as  being  nothing  else  but  a  privation  of  right.  For  which  reason  it  wa/s 
necessary,  that  before  we  entered  at  all  into  the  discussion  of  wrongs,  we 
8hould«enlertain  a  clear  and  distinct  notion  of  rights ;  the  contemplation 
of  what  VAJus  being  necessarily  prior  to  what  may  be  termed  injuria^  and 
the  definition  oifus  precedent  to  that  of  nefas. 

Wrongs  are  divisible  into  two  sorts  or  species :  private  wrongs,  and  pub- 
Ue  wrongs.  The  former  are  an  infringement  or  privation  of  the  private  or 
civil  rights  belonging  to  individuals,  considered  as  individuals  ;  and  are 

Mh^tiod.^9,  tmtrmia,    Clc.  11.    PMiifp.  IS.    Bract.  1. 1,  c.  8. 

(*)  SndM  iwta»  jiAtm»  kmrntta,  H  fnkiknf       (e)  Book  L  ch.  1. 
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2  PRIVATE  WRONGS. 

thereupon  frequently  termed  civilinjuries :  the  latter  are  a  breach  and  vio- 
lation of  public  rights  and  duties,  which  affect  the  whole  community, 
considered  as  a  community  ;  and  are  distinguished  by  the  harsher  appella- 
tion of  crimes  and  misdemeanors.  To  investigate  the  first  of  these  species 
of  wrongs,  with  their  legal  remedies,  will  be  our  employment  in  the  pre- 
sent book  ;  and  the  other  species  wiU  be  reserved  till  the  next  or  conclud- 
ing one. 

The  more  effectually  to  accomplish  the  redress  of  private  mjuries,  courts 
of  justice  are  instituted  in  every  civilized  society,  in  order  to  protect  the 
weak  from  the  insults  of  the  stronger,  by  expounding  and  enforcing  those 
laws,  by  which  rights  are  defined,  and  wrongs  prohibited.  This  reme- 
dy is  therefore  principally  to  be  sought  by  application  to  these 
[  •S  ]  •courts  of  justice ;  that  is,  by  civil  suit  or  action.  For  which 
reason  our  chief  employment  in  this  book  will  be  to  consider 
the  redress  of  private  wrongs,  by  suit  or  action  in  courts.  But  as  there  are 
certain  injuries  of  such  a  nature,  that  some  of  them  furnish  and  others 
require  a  more  speedy  remedy,  than  can  be  had  in  the  ordinary  forms  of 
justice,  there  is  allowed  in  those  cases  an  extrajudicial  or  eccentrical  kind 
of  remedy  ;  of  which  I  shall  first  of  all  treat,  before  I  consider  the  several 
remedies  by  suit :  and,  to  that  end,  shall  distribute  the  redress  of  private 
ivrongs  into  three  several  species  :  first,  that  which  is  obtained  by  the  mere 
act  of  the  parties  themselves  ;  secondly,  that  which  is  effected  by  the  mere 
act  and  operation  of  law ;  and,  thirdly,  that  which  arises  from  ^t^  or  action 
in  courts,  which  consists  in  a  conjunction  of  the  other  two,  the  act  of  the 
parties  co-operating  with  the  act  of  law. 

And,  first,  of  that  redress  of  private  injuries,  which  is  obtained  by  the 
mere  act  of  the  parties.  This  is  of  two  sorts :  first,  that  which  arises  from 
the  act  of  the  injured  party  only  ;  and,  secondly,  that  which  arises  from 
the  joint  act  of. ail  t}ie  parties  together:  both  which  I  shall  consider  in 
their  order. 

Of  the  first  sort,  or  that  which  arises  from  the  sole  act  of  the  injured 
party,  is, 

I.  The  defence  of  one's  self,  or  the  mutual  and  reciprocal  defence  of 
such  as  stand  in  the  relations  of  husband  and  wife,  parent  and  child,  mas- 
ter and  servant,  ^n  these  cases,  if  the  party  himself,  or  any  of  these  his 
relations  (1),  be  forcibly  attacked  in  his  person  or  property,  it  is  lawful  for 
him  to  repel  force  by  force  ;  and  the  breach  of  the  peace,  which  happens, 
is  chargeable  upon  him  only  who  began  the  affray  (d).     For  the  law,  in 

{i)  S  Roll.  Abr.  540.    1  Hawk.  P.  C.  131^ 

(1)  It  ii  said,  that  according  to  1  Salk.  407,  ed  Commentator,  the  law  respects  the  passions 

1  lA.  Raym.  62.  and  Bui  N.  P.  18.  a  master  of  the  human  mind,  yet  it  does  not  allow  this 

cannot  justify   an   assault  in  defence  of  his  interference   as    an  indulgence   of  revenge, 

servant,  because  he  might  have  an  action  per  but  merely  to  vrevent  the  injury,  or  a  repeti- 

quod  servithim  amisit.     But  according  to  2  tion  of  it ;  and  therefore  in  a  plea  by  a  fa- 

Kol.  Ab.  546.  D.  pi.  2.     Owen,  151.  Bac.  Ab.  ther,  master,  &c.,  founded  on  this  ground,  it  is 

Master  and  Servant,  P.  such  an  interference  necessary  to  state  that  the  plaintiff  uwuW  have 

by  the  master  is  lawful ;  and  Ld.  Hale,  1  vol.  beat  the  son,  servant,  &c.  if  thedefei^ant  had 

484.  says,  "  That  the  law  had  been  for  a  mas-  not  interfered ;  and  if  it  be  merely  alleged  that 

tar  killing  in  the  necessary  defence  of  his  ser-  the  plaintiff  fiad  assaulted  or  beat,  &c.  it  will 

vant,  the  husband  in  defence  of  his  wife,  the  be  demurable,  for  if  the  assault  on  the  roaster,  „ 

wife  of  the  husband,  the  child  of  the  parent,  &c.  be  over,  the  senrant  cannot  strike  by  way 

or  the  parent  of  the  child,  for  the  act  of  the  as-  bf  revenge,  but  merely  in  order  Xo  prevent  an 

tistant  shall  have  the  same  construction  in  injury.    2Stra.953.    When  a  person  does  not 

sach  caMs  as  the  act  of  the  party  assisted  stand  in  either  of  these  relations,  be  cannot 

should  have  had  if  it  had  been  done  by  himself,  justify  an  interference^  en  behalf  of  the  party 

£sr  they  axe  in  a  mutaal  relation  one  to  an-  injured,  but  merely  as  an  indifferent  person* 

other.**    But  though,  as  observsd  by  the  learn-  to  preserve  the  pesee.    2Stra.954. 
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this  case,  respects  the  passions  of  the  human  mind ;  and  (when  external 
violence  is  offered  to  a  man  himself,  or  those  to  whom  he  bears  a  near 
connexion)  makes  it  lawful  in  him  to  do  himself  that  immediate 
justice,  to  which  he  *is  prompted  by  nature,  and  which  no  pru-  [  *4  ] 
dendal  motives  are  strong  enough  to  restrain.  It  considers  that 
the  future  process  of  law  is  by  no  means  an  adequate  remedy  for  injuries 
accompanied  with  force ;  since  it  is  impossible  to  say,  to  what  wanton 
lengths  of  rapine  or  cruelty  outrages  of  this  sort  might  be  carried,  unless 
it  were  permitted  a  man  immediately  to  oppose  one  violence  with  another. 
Self-defence,  therefore,  as  it  is  justly  called  the  primary  law  of  nature,  so 
it  is  not,  neither  can  it  be  in  fact,  taken  away  by  the  law  of  society.  In 
the  English  law  particularly,  it  is  held  an  excuse  for  breaches  of  the  peace, 
nay  even  for  homicide  itself  :  but  care  must  be  taken,  that  the  resistance 
does  not  exceed  the  bounds  of  mere  defence  and  prevention  ;  for  then  the 
defender  would  himself  become  aa  aggressor  (2). 

II.  Recaption  or  reprisal  is  another  species  of  remedy  by  the  mere  act 
of  the  party  injured.  This  happens,  when  any  one  hath  deprived  another 
of  his  property  in  goods  or  chattels  personal,  or  wrongfully  detains  one's 
wife,  child,  or  servant :  in  which  case  the  owner  of  the  goods,  and  the 
husbsmd,  parent,  or  master,  may  lawfully  claim  and  retake  them,  where- 
ever  he  happens  to  find  them ;  so  it  be  not  in  a  riotous  manner,  or  attended 
with  a  breach  of  the  peace  (e).  The  reason  for  this  is  obvious  ;  since  it 
may  frequently  happen  that  the  owner  may  have  this  only  opportunity  of 
doing  himself  justice :  his  goods  may  be  afterwards  Conveyed  away  or 
destroyed  ;  and  his  wife,  children,  or  servants,  concealed  or  carried  out  of 
his  reach  ;  if  he  had  no  speedier  remedy  than  the  ordinary  process  of  law. 
If  therefore  he  can  so  contrive  it  as  to  gain  possession  of  his  property 
again,  without  force  or  terror,  the  law  favours  and  will  justify  his  proceed- 
ing. But,  a&the  public  peace  is  a  superior  consideration  to  any  one 
man^s  private  property  ;  and  as,  if  individuals  were  once  allowed  to  use 
private  force  as  a  remedy  for  private  injuries,  all  social  justice  must  cease^ 
the  strong  would  gi»e'law  to  the  weak,  and  every  man  wquld  revert  to  a 
state  of  nature ;  for  these  reasons  it  is  provided,  that  this  natural 

right  of  recaption  •shall  never  be  exerted,  where  such  exertion  [  •&  ] 
must  occasion  strife  and  bodily  contention,  or  endanger  the  peace 
of  society.  If,  for  instance,  my  horse  is  taken  away,  and  I  find  him  in  a 
common,  a  fair,  or  a  public  inn,  I  may  lawfully  seize  him  to  my  own  use  ; 
but  I  cannot  justify  breaking  open  a  private  stable,  or  entering  on  the 
grounds  of  a  third  person,  to  take  him,  except  he  be  feloniously  stolen  (/) ; 
but  must  have  recourse  to  an  action  at  law  (3). 

III.  As  recaption  is  a  remedy  given  to  the  party  himself,  for  an  injury 
to  his  personal  property,  so,  thirdly,  a  remedy  of  the  same  kind  for  injuries 
to  real  property,  is  by  entry   on  lands  and   tenements,  when   another 

(O  S  Inrt.  134.    Eal.  AnaL  4  46.  (/ )  3  RoU.  Rep.  55, 56. 306.  3  Roll.  iU)r.  565, 566. 

(2)  See  2  R.  S.  660.  ^  3,  and  book  4.  note  6,  on  the  wrongdoer  in  order  to  recover  it,  8  T. 
p.  182.  R.78.    2  Roll.  Abr.  56. 208.    2  Roll.  Abr.  565. 

(3)  In  the  case  ci  personal  property  impro-  pL  50.  2  Leonard,  202.  Selw.  N.  P.  tit.  As- 
perly  detained  or  taken  away,  it  may  be  re-  sault  and  Battenr ;  nor  can  he  withoat  leare 
taken  from  the  hooee  and  custody  of  the  enter  the  door  of  a  third  person*  not  privy  to 
WTOogdoer,  eren  without  a  previous  reqaest ;  the  wrongful  detainer,  to  take  his  goods  there- 
bat  unless  it  was  seized  or  attempted  to  be  finom.  2  Roll.  Abr.  55,  6.  208.  2  Roll.  Abr. 
seised  forcibly,  the  owner  cannot  justify  doing  566. 1,  pi.  2.    Bac  Ab.  Trespass,  F. 

■ny  thing  more  than  gently  laying  his  hands 
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person  without  any  right  has  taken  possession  thereof  (4).  This  depends 
in  some  measure  on  like  reasons  with  the  former ;  and  like  that  too,  must 
he  peaceahle  and  without  force.  There  is  some  nicety  required  to  define 
and  distinguish  the  cases,  in  which  such  entry  is  lawful  or  otherwise  ;  it 
will  therefore  be  more  fully  considered  in  a  subsequent  chapter  (5) ;  being 
only  mentioned  in  this  place  for  the  sake  of  regularity  and  order. 

IV.  A  fourth  species  of  remedy  by  the  mere  act  of  the  party  injured,  is 
the  abatementy  or  removal  of  nuisances  (6).  What  nuisances  are,  and  their 
several  species,  we  shall  find  a  more  proper  place  to  inquire  under  some  of 
the  subsequent  divisions  (7).  At  present  I  shall  only  observe,  that  whatso- 
ever unlawfully  annoys  or  doth  damage  to  another  is  a  nuisance  ;  and  such 


(4)  With  respect  to  land  and  booses  also, 
resuiDption  of  possession  by  the  mera  act  of 
the  party  is  frequently  allowed.  Thus,  if  a 
tenant  omit  at  the  expiration  of  his  tenancy  to 
deliver  up  possession,  the  landlord  may  legally, 
in  his  absence,  bieak.  open  the  outer  door  and 
resume  possession,  though  some  articles  of 
furniture  remain  therein  ;  and  if  the  landlord 
put  his  cattle  on  the  land,  and  the  tenant  dis- 
train them  as  damage-feasant,  he  may  be  sued. 
1  Bing.  R.  158.  7  T.  R.  431,2.  1  Price  R. 
53.  Andr.  109.  6  Taunt.  202.  If  the  land- 
lord, in  resumins  possession,  be  guilty  of  a 
forcible  entry  with  strong  hand,  or  other  illegal 
breach  of  the  peace,  he  will  be  liable  to  an  in- 
dictment 7  T.  R.  432.  3  T.  R.  295.  6 
Taunt.  202.  8  T.  R.  364.  403.  But  the  cir- 
cumstance of  the  owner  of  property  using  too 
much  force  in  regaining  possession,  but  tak- 
ing care  to  avoid  personal  injury  to  the  party 
resisting,  will  not  enable  the  fatter  to  sue  him. 
See  cases  in  last  two  notes.  But  if  any  un- 
necessary violence  to  the  person  be  used  in 
rescuing  or  defending  possession  of  real  or 
personal  property,  the  party  guilty  of  it  is  lia- 
ble to  be  sued.  8  T.  R.  299.  id.  78.  1  Saund. 
296.  n.  1.  So,  as  the  law  allows  retaking  of 
the  possession  of  land,  it  also  sanctions  the 
due  defence  of  the  possession  thereof ;  and 
therefore,  though  if  one  enter  into  my  ground, 
I  must  request  him  to^epart  before  I  can  lay 
hands  on  him  to  turn  him  out,  yet  if  ho  refuse 
I  may  then  push  him  out,  and  if  he  enter 
with  actual  force  I  need  not  first  nN^uest  him 
to  be  gone,  but  may  lay  hands  on  him  imme- 
diately. 8  T.  R.  78. 1  Salk.  641.  See  1  Bing. 
158. 

(b)  Post,  174. 

(6)  Thus,  in  case  of  9l  public  nuisance,  if  a 
house  be  built  across  a  highwav  any  person 
may  pull  it  down ;  and,  it  is  said,  he  need  not 
observe  particular  care  in  abating  it,  so  as  to 
prevent  injury  to  the  materials.  And  though 
a  gate,  illegally  fastened,  might  have  been 
opened  without  cutting  it  down,  yet  the  cutting 
would  be  lawful.  However,  it  is  a  general 
rule,  that  the  abatement  must  be  limited  by  its 
necessity,  and  no  wanton  or  unnecessary  in- 
jury must  be  committed.  2  Salk.  458.  As  to 
private  nuisances,  they  also  may  be  abated ; 
and  therefore  it  was  recently  held,  that  if  a 
man  in  bis  own  soil  erect  a  thing  which  is  a 
nuisance  to  another,  as  by  stopping  a  rivulet, 
and  so  diminishing  the  water  used  by  the  lat- 
ter for  bis  cattle,  the  party  injured  may  enter 


on  the  soil  of  the  other  and  abate  the  nuisance, 
and  justify  the  trespass :  and  this  right  of 
abatement  is  not  confined  merely  to  a  boose, 
mill,  or  land.  2  Smith's  Rep.  9.  2  Rol.  Ab. 
565.  2  Uon.  202.  Com.  Dig.  Pleader  3  M. 
42.  3  Lev.  92.  So  it  seems  that  a  libellous 
print  or  paper,  affecting  a  private  individual, 
may  be  destroyed,  or,  which  is  the  safer  course, 
taken  and  dehversd  to  a  magistrate.  5  Coke, 
125.  b.  2  Camp.  511.  Per  Best,  J.  in  the 
Earl  Lonsdale  v.  Nelson,  2  Bar.  &  Cres.  311, 
"  nuisances,  by  an  act  of  eoiRnutsMm,  are  com- 
mitted in  defiance  of  those  whom  such  nuisan- 
ces injure,  and  the  injured  party  may  abate 
them,  without  notice  to  the  person  who  com- 
mitted them;  but  there  is  no  decided  case 
which  sanctions  the  abatement,  by  an  indi- 
vidual, of  nuisances  from  omunon,  except  that 
of  cutting  the  branches  of  trees  which  over- 
hang a  public  road,  or  the  private  property  of 
the  person  who  cuts  them.  The  permitting 
these  branches  to  extend  so  far  beyond  the  sou 
of  the  owner  of  the  trees,  is  an  unequivocal 
act  of  negligence,  which  distinguishes  this 
case  from  most  of  the  other  cases  that  have 
occurred.  The  security  of  lives  and  property 
may  sometimes  require  so  speedy  a  remedy  as 
not  to  allow  time  to  call  on  the  person  on 
whose  property  the  mischief  has  arisen  to  re- 
medy it ;  in  such  cases  an  individual  would 
be  justified  in  abating  a  nuisance  from  omis- 
sion without  notice.  In  all  other  cases  of  such 
nuisances,  persons  should  not  take  the  law  into 
their  own  hands,  but  follow  the  advice  of  Lord 
Hale,  and  appeal  to  a  court  of  justice ;"  and 
see  further,  3  DowL  6t  R.  556.  And  it  was 
held  in  the  same  case,  that  where  a  person  is 
bound  to  repair  works  oonnected  with  a  port, 
and  neglects  to  do  so,  another  person  cannot 
justify  an  entry  to  repair  without  averring  and 
proving  that  immediate  repairs  were  neces- 
sary, and  the  parties'  right  f  o  use  the  port  As 
to  cutting  trees,  '*  if  the  boughs  of  your  trees 
grow  out  into  my  land,  I  may  cut  them."  Per 
Cit)ke,  J.  Rol.  Rep.  394.  3  Buls.  198.  Vin. 
Ab.  Trees,  E.  &  tit.  Noisance,  W.  %  pi.  3. 

The  abater  of  a  private  nuisance  cannot  re- 
move the  materials  further  than  necessary ; 
or  convert  them  to  his  own  use.  Dalt.  c.  50. 
And  so  moch  only  of  the  thing  as  causes  the 
nuisance  should  be  removed ;  as  if  a  house  be 
built  too  high,  only  so  moch  of  it  as  is  too  high 
should  be  pulled  down.  9  Rep.  53.  God.  221. 
2  Stra.  686. 

(7)  Po8^  216. 
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muamnce  may  be  abated,  that  is,  taken  away  or  removed,  by  the  party 
aggrieved  thereby,  so  as  he  commits  no  riot  in  the  doing  of  it  {g).  If  a 
house  or  wall  is  erected  so  near  to  mine  that  it  stops  my  ancient  lights, 
which  is  a  private  nuisance,  I  may  enter  my  neighbour's  land,  and  peace- 
ably pull  it  down  (A).  Or  if  a  new  gate  be  erected  across  the  public 
highway,  which  is  a  common  nuisance,  any  of  the  king's  subjects 
passing  that  way,  may  cut  it  down  and  destroy  it  (t).  *And  the  [  *6  ] 
reason  why  the  law  allows  this  private  and  summary  method  of 
doing  one's  self  justice,  is  because  injuries  of  this  kind,  which  obstruct  or 
annoy  such  things  as  are  of  daily  convenience  and  use,  require  an  imme- 
diate remedy,  and  cannot  wait  for  the  slow  progress  of  the  ordinary  forms 
of  justice. 

V.  A  fifih  case,  in  which  the  law  allows  a  man  to  be  his  own  avenger, 
or  to  minister  redress  to  himself,  is  that  of  distraining  cattle  or  goods  for 
non-payment  of  rent,  or  other  duties  (8)  ;  or,  distraining  another's  cattle 

(f)  R0P.1O1.    9Rap.  ». 

8)  usLia^ 


(»)  Cro.  Car.  184. 


(8)  As  to  distresses  in  general,  see  Gilbert 
SB  Distresses  by  Hunt ;  Bradby  on  Dist ; 
Com.  Dig.  Distress  ;  Bac.  Ab.  Distress  ;  Vin. 
Ab.  Distress ;  2  Saunders,  index,  Distress ; 
Wilkinson  on  Replevin.    As  the  Uf  allows  a 
cnditor  to  arrest  the  person  of  his  debtor  as  a 
sscority  liar  his  being  forthcoming  at  the  de- 
teiminalion  of  the  suit ;  so  in  certain  cases,  it 
permits  a  landlord  to  distrain   for  arrear  of 
icat,  in  order  to  compel  the  payment  of  it.    It 
is  laid  down  that  the  remeoy  for  recovery  of 
leat,  by  waj  of  distress,  was  derived  from  the 
dfil  law ;  for  anciently,  in  the  feudal  law,  the 
ae^leet  to  attend  at  the  lord's  courts,  or  not 
doiB^  feudal  service,  was  a  forfeiture  of  the 
ssbOe ;  but  these  feudal  forfeitures  were  after- 
waids  tamed  into  distresses  according  to  the 
pigBOtary  method  of  the  civil  law,  that  is,  the 
land  let  ont  to  the  tenant  is  hypothecated,  or 
as  a  pledge  in  his  hands,  to  answer  the  rent 
agreed  to  be  paid  to  the  landlord,  and  the 
wkole  profits  arising  from  the  land  are  liable 
to  the  md's  seizure  for  the  payment  and  sa- 
tisfiutiOD  of  iL    GUb.  Dis.  2.    Gilb.  Rents,  3. 
Bacon  on  Gov.  77.    Vigillius,  257.  271.  326. 
CR»p.InL9.    2  New.  R.  224.    The  distress 
eoold  not  at  common  law,  before  the  stat.  2  W. 
tL  M.  c.  5.  be  sold,  Ifoi  could  only  be  impound- 
ed and  detained,  in  order  to  induce  the  tenant 
to  peiibna  the  feodal  service.*    Distresses, 
IherefNe,  were  at  common  law  only  allowed 
when  the  relation  of  landlord  and  tenant  sub> 
sisted,  and  when  consequently  there  remained 
feodal  service  to  be  pertormed ;  and  hence  the 
Meessily  at  the  present  da^,  that  the  landlord 
distraintnc  should,  at  the  time  of  the  distress, 
bs  entitled  to  the  legal  reversion ;  and  hence 

•  8ee  2  R.  S.  500,  deteiling  the  mode  of 
fioeeedinc  on  distress  for  rent.  By  that  act 
<  is  Drovided  (^  1),  that  within  6  months  afler 
ths  determination  of  any  lease  for  life,  years, 
or  St  will,  any  one  to  whom  rent  is  due  on  such 
jane,  msy  distrain  either  the  soods  remain- 
ing on  the  premiaea,  or  such  as  have  been  re- 
Mved,  in  the  same  way  as  if  the  lease  had 
■St  ended.  By  1  B.  8.  747,  ^  18,  it  is  enact- 
ed,  Ait  when  unresrtain  aarviMt,  or  eextain 
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the  consequence,  that  if  a  landlord,  after  rent 
has  become  due  and  before  payment,  conveys 
his  legal  estste  to  another,  be  cannot  distrain. 
Gilb.  Action  Debt,  411.  Bro.  Debt,  pi.  93. 
Vaughan,  40.  Bac.  Ab.  Distress,  A.  And 
for  the  same  reason,  it  is  necessary  to  aver  in 
an  avowry  and  cognizance,  that  at  the  time  of 
the  distress  the  tenancy  subsisted.  The  com- 
mon law  was  altered  as  far  as  regards  tenants 
holding  over,  by  the  8  Ann.  c.  14.  which  pro- 
vided, that  if  a  person  retain  possession  ot  the 
estate  after  the  expiration  of  his  tenancy,  the 
landlord,  if  his  interest  continue,  may  distrain 
within  six  months.  Before  this  statute  it  was 
usual,  and  still  may  be  expedient,  to  provide 
that  the  last  half  year's  rent  shall  be  paid  at  a 
day  prior  to  the  determination  of  the  lease,  so 
as  to  enable  the  landlord  to  distrain  before  the 
removal  of  the  tenant.  Co.  Lit.  47.  b.  If  by 
agreement  or  custom  the  tenant  has  an  away 
going  crop,  and  right  to  hold  over  to  clear  the 
same,  the  landlord  may,  during  such  excres- 
cence of  the  term,  distrain  at  common  law. 
1  Hen.  Bla.  8.  So  the  1 1  Geo.  II.  c.  19.  s.  18. 
enables  a  landlord  to  distrain  for  double  rent, 
if  a  tenant  do  no?  deliver  up  possession  after 
the  expiration  of  his  own  notice  to  quit,  by 
which  he  incurs  double  rent  so  long  as  he 
holds  over.  When  a  lessor  has  not  the  legal 
estate  or  a  reversion,  he  should  reserve  a  pow- 
er to  distrain,  which  will  entitle  him  to  do  so. 
Co.  Lit.  47.  a.  5  Co.  3.  But  though  the  prin- 
cipal object  of  a  distress  was  to  compel  the  per- 
formance of  feudal  services,  and  consequent- 
ly if  rent  be  reserved  on  a  letting  merely  of 
personal  property,  no  distress  can  be  taken.  5 
Co.  17.    3  Wils.  27.    Yet  a  distress  may  be 

rent  reserved  out  of  any  lands  or  tenements, 
shall  not  be  paid  or  rendered  when  due,  the 
person  entitled  thereto  ma^  distrain  for  the 
same.  Does  not  this  authorize  a  distress  even 
where  there  is  no  reversion  in  the  owner  of 
the  rent  7  No  distress  for  rent  can  be  made 
unless  the  warrant  to  distrain  be  accompanied 
bj  an  affidavit  of  the  amount  due,  and  of  the 
time  when  it  became  due.    2  R.  6.  501,  ^  S. 
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damage-feasant,  that  is,  doing  damage,  or  trespassing,  upon  his  land. 
The  former  intended  for  the  benefit  of  landlords,  to  prevent  tenants  from 
secreting  or  withdrawing  their  effects  to  his  prejudice ;  the  latter  arising 
from  the  necessity  of  the  thing  itself,  as  it  might  otherwise  be  impossible 
at  a  future  time  to  ascertain,  whose  catde  they  were  that  committed  the 
trespass  or  damage. 

A8  the  law  of  distresses  is  a  point  of  great  use  and  consequence,  I  shall 
consider  it  with  some  minuteness :  by  inquiring,  first,  for  what  injuries  a 
distress  may  be  taken ;  secondly,  what  things  may  be  distrained ;  and, 
thirdly,  the  manner  of  taking,  disposing  of,  and  avoiding  distresses. 

1 .  And,  first,  it  is  necessary  to  premise,  that  a  distress  (j),  duttnetto,  is 
the  taking  a  personal  chattel  out  of  the  possession  of  the  wrongdoer  into 
the  custody  of  the  party  injured,  to  procure  a  satisfaction  for  the  wrong 
committed.  1.  The  most  usual  injury,  for  which  a  distress  may  be  taken, 
is  that  of  non-payment  of  rent.  It  was  observed  in  the  former  book  (A), 
that  distresses  were  incident  by  the  common  law  to  every  rent-service,  and 
by  particular  reservation  to  rent-charges  also  ;  but  not  to  rent-secky  till  the 
statute  4  Geo.  II.  c.  28.  extended  the  same  remedy  to  all  rents  alike,  and 
thereby  in  efiect  abolished  all  material  distinction  between  them. 
[  *7  j  So  that  now  we  may  lay  it  down  as  an  universal  principle,  *that 
a  distress  may  be  taken  for  any  kind  of  rent  in  arrear ;  the  detain- 
ing whereof  beyond  the  day  of  payment  is  an  injury  to  him  that  is  enti- 
tled to  receive  it  (9).  2.  For  neglecting  to  do  suit  to  the  lord's  court  (/), 
or  other  certain  personal  service  (m),  the  lord  may  distrain,  of  common 
right.  3.  For  amercements  in  a  court-leet  a  distress  may  be  had  of  com- 
mon right ;  but  not  for  amercements  in  a  court-baron,  without  a  special 
prescription  to  warrant  it(n).  4.  Another  injury,  for  which  distresses 
may  be  taken,  is  where  a  man  finds  beasts  of  a  stranger  wandering  in  his 
grounds,  damage-feasant ;  that  is,  doing  him  hurt  or  damage,  by  treading 
down  his  grass,  or  the  like ;  in  which  case  the  owner  of  the  soil  may  dis- 
train them,  till  satisfaction  be  made  him  for  the  injury  he  has  thereby  sus- 

ij)  The  thing:  itself  taken  by  this  process^  an  well  (/)  Bro.  Ahr.  tit.  di$tr€i»t  1&  • 

M  the  process  itself,  is  in  our  law>books  very  fro-  (m)  Co.  Litt.  47. 

quontly  called  a  distress.  (n)  Brownl.  96. 

(k)  Book  II  ch.  3. 

made  for  rent  of  a  ready  furnished  house  or  does  not  eontain  words  of  immediate  demise, 

]odgini(,  because  it  is  then  considered  that  the  no  distress  can  be  made,  unless  from  a  previ- 

nnt  istuet  out  of  the  principal,  the  real  pro-  ous  payment  of  rent  or  other  circumstance,  a 

perty  demised.    2  New.  Rpp.  224.  tenancy  from  year  to  year  can  he  inferred,  and 

Accepting  a  note  of  hand,  and  giving  a  re>  the  only  remedy  is  by  action  for  use  and-occa- 

ceipt  for  the  rent,  does  not.  till  payment,  pre-  nation.     2  Taunt.  148.     5  B.  &  A.  322.     13 

dude  the  landlord  from  di.strainmg;  and  so  if  East,  19.     So  as  lord  Coke  quaintly  says, 

the  landlord  accept  a  bond  :  but  a  judgment,  (Co.  Lit.  96.  a.)  it  is  a  maxim  in  law,  that  no 

obtained  on  either  of  such  instruments,  wotild  distress  can  be  taken  for  any  services  that  are 

preclude  the  right  of  distress.*    See  Bull.  N.  not  put  into  ccrtHinty.  nor  can  be  reduced  to 

P.  182.     An  agreement  to  take  interest  on  rent  any  certainty,  for  id  certum  eat  quod  certum 

in  arrear,  does  not  take  away  the  right  of  dis-  reddi  potest,  bat  yet  in  some  cases  there  may 

trees.    2  Chit.  R.  245.    Where  there  are  rente  be  a  certainty  in  uncertainty.    Therefore  if  a 

for  which  the  party  cannot  distrain,  although  man  hold  land,  paying  so  much  per  acre,  al- 

he  may  have  an  assize,  yet  remedy  may  be  though  in  the  terms  of  the  demise  the  number 

had  in  equity.     Per  Com'vns,  B.  Exch.  Trin.  of  acres  he  not  fixed,  the  lord  may  distrain. 

5  &  6  Geo.  IL     1  Selw.  Nl.  P.  6.  ed.  673.  Vin.  Ab.  Distress,  E.    See  form  of  avowry,  3 

To  entitle  a  person  to  distrain  for  non-pay-  Chitty  on  PI.  4th  edit.  1051.     But  where  an 

Bent  of  money,  it  must  be  due  under  a  demise^  estate  has  been  let  without  in  any  way  fixing  the 

and  for  rent^ed  and  certain  in  its  nature  ;  amount  of  rent,  the  only  remedy  is  by  action, 
and  therefore,  if  a  person  be  let  into  possee-        (9)  See,  however,  2  book,  p.  42.  and  Co. 

lion  under  an  agreement  for  a  lease  which  Lit.  162,  b.  n.  6. 

*  Sm  aooordingly  8  R.  S.  500,  ^^ 
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lamed tlO).  5.  Laartly,  for  seyeral  duties  and  penalties  inflicted  by  special 
Acts  of  paiUament  (as  for  assessments  made  by  commissioners  of  sew- 
ers (o),  or  for  the  relief  of  the  poor)  (p),  remedy  by  distress  and  sale  is 
given ;  for  the  particulars  of  which  we  must  have  recourse  to  the  statutes 
themselves  :  remarking  only,  that  such  distress  {q)  are  partly  analogous 
10  the  ancient  distress  at  common  law,  as  being  repleviable  and  the  like ; 
but  more  resembling  the  common  law  process  of  execution,  by  seizing  and 
selling  the  goods  of  the  debtor  under  a  writ  o( fieri  facuis,  of  which  here- 
after. ..  ^-^ 
2.  Secondly ;  as  to  the  things  which  may  be  distrained,  or  taken  iirast 
iress  (1 1),  we  may  lay  it  down  as  a  general  rule,  that  all  chattels  pesson- 
si  are  liable  to  be  distrained,  unless  particularly  protected  or  exempted. 
Instead  therefore  of  mentioning  what  things  are  distrainable,  it  will  be 
easier  to  recount  those  which  are  not  so,  with  the  reason  of  their  particu- 
lar exemptions  (r).  And,  1.  As  every  thing  which  is  distrained  is  pre- 
sumed to  be  the  property  of  the  wrongdoer,  it  will  follow  that  ^uch  things 
wherein  no  man  can  have  an  absolute  and  valuable  property  (as  dogs. 


(•)  Stat.  7  Ann.  o.  10. 
if)  Sut.  41  Eliz.  c.  S. 


(q)  1  Burr.  530. 
(r)  Co.Litt.47. 


nO)  S«e  Uw  of  New. York.  2  R.  S.  517. 

(11)  Besides  the  rules  in  tbe  text,  it  is  a 
■sxim  of  Uw.  that  goodw  in  tfu  euMtody  of  the 
lfl»  csnnor  be  distraioed  ;  thus  goods  distrain- 
ed, damage -feasant,  cannot  be  distrained,  Co. 
Liu.  47.  a. ;  so  goods  taken  in  execution, 
WiBes,  131  ;  bat  toe  goods  so  taken  must  be 
maored  from  the  premises  within  a  reason- 
lUe  time,  or  thej  will  not  be  protected,  1 
Price,  277.  1  M.  &  8.  711 :  however,  grow- 
ing com,  sold  under  a  writ  of  fi.  fa.,  cannot  be 
distrained,  unless  the  purchaser,  allow  it  to  re- 
maia  uncut  an  unreasonable  time  after  it  is 
ripe.  2  B.  &  B.  362.  5  Moore,  97.  S.  C. ;  but 
goods,  taken  under  a  Toid  outlawry,  are  liable 
to  distress.  7  T.  R-  259.  For  the  protpction 
of  landlords,  by  the  8  Ann.  c.  14.  s.  1.  no  goods 
taken  in  execution  upon  any  premises  demised, 
«an  be  removed  until  rent,*  not  exceeding  one 
year's  arrear,  be  paid.  Under  this  act  the  nhe- 
riff  is  bound  to  satisfy  the  rent  in  the  first  in- 
stance.  4  Moore,  473.  In  cases  to  which  the 
alamie  applies,  the  landlord  is  entitled  to  be 
^d  his  wnole  rent,  without  deducting  pound- 
age. 1  Stra.  643 ;  rent  only  due  at  the  time  of 
'  the^evy  can  be  obtained  under  the  act,  1  M. 
A  S.  245.  1  Price,  274 ;  but  forehand  rent,  or 
rant  stipulated  to  be  paid  in  advance,  may  be 
obtained,  7  Price,  690  ;  so  rent  that  falls  due 
«a  the  dsj  of  the  levy,  Tidd.  Prac.  8th  edit. 
J054.  Aner  the  landlord  has  had  one  year's 
rent  paid  him,  he  is  not  entitled  to  another  up- 
«a  a  second  execution,  2  Stra.  1024.  2  B.  dc 
B.  362.  5  Moore,  97.  S.  C,  unless,  as  we 
bave  just  seen,  the  goods  be  not  removed 
withio  a  reasonable  time.  The  ground  land- 
lord is  not  within  the  act,  where  there  is  an 
«xecution  against  the  under  lessee.  2  Stra. 
767.  If  the  sheriff  remove  the  goods  without 
payment  of  the  rent,  and  after  notice  and  a 
lennal  demand  of  the  rent,  an  action  on  the 
«•••  fies  against  him.    Yin.  Ab.  Dist.  c.  3. 

*  See  aeeofdiaflij  in  Now-York,  1  R.  8. 


Stra.  97.  3  B.  dc  A.  440.  But  no  specific 
and  formal  notice  is  necessary.  3  B.  dc  A. 
645.  4  Moore,  473.  2  B.  dt  B.  67.  S.  C.  The 
action  lies,  though  part  only  of  the  goods  be 
removed,  1  Moore,  473.  2  B.  dt  B.  67.  S.  C. ; 
but  the  landlord's  consenting  to  the  removal 
waives  his  remedy.  3  Camp.  24.  An  execu- 
tor or  administrator,  1  Stra.  212.  or  a  trustee 
of  an  outstanding  satisfied  term  to  attend  the 
inheritance,  may  sue.  4  Moore,  473.  2  B.  dc 
B.  67.  S.  C.  Instead  of  an  action,  the  landlord 
may  move  the  court  out  of  which  the  execu- 
tion issued,  that  he  may  be  paid  what  is  due 
to  him  out  of  the  money  levied,  and  in  the  she- 
rifPs  hands.  Gas.  T«m.  Hardw.  255.  2  Wils. 
140;  and  the  court  will  grant  the  motion, 
though  the  sheriff  had  no  notice  of  the  rent 
due  till  after  the  removal.  3  B.  d&  A.  440 ; 
and  see  further  on  this  point,  Tidd's  Prac.  8th 
edit.  1053,  4,  5. 

The  recent  bankrupt  act  provides,  that  iu 
case  of  bankruptcy,  no  distress  made  after  act 
of  bankruptcy  shall  lie  available  for  more  than 
a  year's  rent,  but  the  landlord  may  prove  for 
the  excess.  1  Geo.  IV.  e.  16.  sect.  74.  and  see 
ante,  2  book,  473. t 

For  the  protection  of  landlords,  by  the  56 
Oeo.  III.  c.  50,  no  sheriff  or  other  oflioer  shall 
carry  off,  or  sell  or  dispose  of,  for  the  purpose 
of  being  carried  off  from  any  lands,  any  straw, 
chaff,  or  turnips,  in  any  case,  nor  any  hay  or 
other  produce,  which,  according  to  any  cove- 
nant or  written  agreeihent,  ought  not  to  be  so 
carried  off,  provided  notice  be  given  \o  the 
sheriff  of  the  existence  of  such  covenant ;  but 
bj  3d  section,  the  sheriff  may  sell,  on  condi- 
tion of  such  crops  being  consumed  on  the  land. 
The  6lh  section  provides,  that  landlords  shall 
not  distrain  for  rent  on  the  purchaser  of  any 
such  crops,  sold  according  to  3d  section ;  nor 
on  articles  or  cattle,  dec.  pmployed  for  the 
purpose  of  consuming  such  crops. 

t  See  2  R.  S.  39.  ^ 28.  corremndtngpra- 
▼ition  imdar  the  iasolTont  Uwt  ot  No*v-York. 
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[  *8  ]  cats,  rabbits,  and  *all  animalB  fer^  wOwrd)  cannot  be  dittnin* 
ed.  Yet  if  deer  (which  vceferm  naterc)  are  kept  in  a  private  in- 
closure  for  the  purpose  of  sale  or  profit,  this  so  far  changes  their  nature, 
by  reducing  them  to  a  kind  of  stock  or  merchandize,  that  they  may  be 
distrained  for  rent  is),  2.  Whatever  is  in  the  personal  use  or  occupation 
of  any  man,  is  for  the  time  privileged  and  protected  from  any  distress  ;  as 
an  axe  with  which  a  man  is  cutting  wood,  or  a  horse  while  a  man  is 
riding  him.  But  horses,  drawing  a  cart,  may  (cart  and  all)  be  distrained 
for  rent-arrere  ;  and  also,  if  a  horse,  though  a  man  be  riding  him,  be  taken 
damage-feasant^  or  trespassing  in  anothe^s  grounds,  the  horse  (notwith- 
standing his  rider)  may  be  distrained  and  led  away  to  the  pound  (13). 
Valuable  things  in  the  way  of  trade  shall  not  be  liable  to  distress.  As  a 
horse  standing  in  a  smith  shop  to  be  shoed,  or  in  a  common  inn  ;  or  cloth 
at  a  tailor's  house ;  or  com  sent  to  a  mill  or  a  market.  For  all  these  are 
protected  and  privileged  for  the  benefit  of  trade  ;  and  are  supposed  in  com- 
mon presumption  not  to  belong  to  the  owner  of  the  house,  but  to  his  cus- 
tomer (14).  But,  generally  speaking,  whatever  goods  and  chattels  the 
landlord  finds  upon  the  premises,  whether  they  in  fact  belong  to  the  tenant 
or  a  stranger,  are  distrainable  by  him  for  rent :  for  otherwise  a  door  would 
be  open  to  infinite  frauds  upon  the  landlord ;  and  the  stranger  has  his 

(«)  Daria  t.  PowL   C.  B.  BU.    11  Om.  //.  (»).        (t)  1  Sid.  440. 


(12)  S«e  this  ease  fully  reportedp  Willes 
Rep.  46. 

(13)  But  this  doctrine  is  contrary  to  Saver 
Rep.  139.  2Keb.596.  Cro.  Elix.  596.  Co. 
Litt.  47.  a.  Rol.  Ab.  Distress,  A.  pi.  4 ;  and 
was  expressly  overruled  in  6  Term  R.  138. 
on  the  ground  that  the  distraining  a  horse  as 
damage-feasant,  whilst  auT  person  is  riding 
him,  woold  perpetually  lead  to  a  breach  of  the 
peace.  And  it  has  been  held,  that  nets  or  fer- 
rets cannot  be  taken  damage-feasant  in  a  war- 
ren, if  they  are  in  the  hands  of  the  person 
using  them.  Harg.  Co.  Litt.  note  13.  Cro. 
Elis.  550.  So  a  loom  cannot  be  distrained 
while  in  the  hands  of  the  weaver,  Willes, 
517:  nor  wearing  apparel,  if  in  actual  use; 
but  if  put  off,  though  only  for  the  purpose  of 
repose,  it  is  liable  to  be  distrained.  1  Esp.  Rep. 
206.     Peake*s  Rep.  36.  S.  C. 

(14)  As  to  this  exception  in  favour  of  trade, 
«ee  Gilb.  Dis.  by  Hunt,  39 ;  so  cattle  and 

|oods  of  a  guest  at  an  inn  are  not  distrainable 
_or  rent,  but  a  chariot  or  horses  sUnding  at 
lirery  are  not  exempt.  2  Burr.  1498.  Mr.  Sergt. 
Williams,  in  2  Saund.  290.  n.  7.  suggests,  that 
it  should  seem  that  at  this  dav  a  court  of  law 
would  be  of  opinion,  that  cattle  belonging  to  a 
drover  being  put  into  ground  with  the  consent 
of  the  occupier,  to  graze  only  one  night  on 
their  way  to  a  fair  or  market,  are  not  liable  to 
the  distress  of  the  landlord  for  rent ;  and  lord 
Nottingham  intimated  the  same  opinion  in  2 
Vein.  130 ;  and  Mr.  Christian,  in  his  edition, 
has  the  following  note  of  a  decision  to  the 
same  effect :  "  Cattle  driven  to  a  disUnt  mar- 
ket, and  put  into  land  to  rest  for  one  night, 
oannot  be  distrained  for  rent  by  the  owner  of 
the  land,  such  protection  being  absolutely  for 
the  public  interest,"  Tate  v.  Gleed,  C.  P. 
HIL  24  Geo.  Ui.  GUb.  Dis.  by  Hum  47.  It 
WW  befoi*  held,  tint  oattU  going  to  London, 


t 


and  put  into  a  close  with  the  consent  of  tiie 
landlord  and  leave  of  the  tenant,  to  craze  for 
a  night,  micht  be  distrained  by  the  landlord 
for  rent,  3  Lev.  260.  2  Vent.  50.  2  Lutw. 
1161  ;  but  the  owner  of  the  cattle  was  after- 
wards relieved  in  equihf  on  the  ground  of  fran- 
dulent  connivance  andconcealment  of  the  de- 
mand for  rent  by  the  landlord,  and  he  was  de- 
creed to  pay  all  costs  boUi  of  law  and  equity. 
2  Vem.  120.  Prec.  Ch.  7.  Gilb.  Dis.  hy 
Hunt,  47.  As  courts  of  law  now  take  notice 
of  fraud  as  well  as  courts  of  eouity,  when  it 
can  be  fully  proved,  there  would  now  be  the 
same  result  at  law. 

Goods  of  a  principal  in  the  hands  of  a  factor 
are  privileged  from  distress  for  rent  due  from 
such  factor  to  his  landlord,  on  the  ground  Aat 
the  rule  of  public  convenience,  out  of  waich 
the  privilege  arises,  is  within  the  exception  of 
a  landlord's  general  right  to  distrain,  and 
therefore  that  such  coods  are  protected  for  the 
benefit  of  trade.  6  Moore  Rep.  243.  3  B.  dc 
B.  75.  S.  C.  So  ffooda  landed  at  a  wharf  and 
consigned  to  a  broker,  as  agent  of  the  consign- 
or, for  sale,  and  placed  by  the  broker  in  tlie 
wharfinger's  warenouse  for  safe  custody  until 
an  opportunity  for  selling  them  sh6uld  occur, 
are  not  distrainable  for  rent  due  in  respect  of 
the  wharf  and  warehouse,  as  they  were  brought 
to  the  wharf  in  the  course  of  trade.  1  Bing. 
283.  So  goods  carried  to  be  weighed,  even 
at  a  private  beam,  if  in  the  way  of  trade,  are 
exempt ;  so  is  a  horse  that  has  carried  com  to 
a  mill  to  be  ground,  and  during  the  grinding 
of  the  com  is  tied  to  the  mill-door.  Cro.  Elis. 
549.  596.  Goods  in  a  public  fair  are  exempt 
from  distress,  unless  for  toll  due  from  the 
owner.  2  Lutw.  1380.  Goods  in  possession 
of  a  carrier  are  also  exempt,  and  tnis  though 
the  eutier  be  not  a  poblio  one.    1  Saik.  249. 
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ramedy  over  by  wcdaa  on  the  case  against  the  tenant,  if  by  the  tenant's 
default  the  chattels  are  distrained,  so  that  he  cannot  render  them  when 
called  upon  (15).  With  regard  to  a  stranger's  beasts  which  are  found  on 
the  tenant's  land,  the  following  distinctions  are  however  taken.  If  they 
are  pat  in  by  consent  of  the  owner  of  the  beasts,  they  are  distrainable 
immediately  afterwards  for  rent-arrere  by  the  landlord  (v).  So  also  if  the 
stranger's  cattle  break  the  fences,  and  commit  a  trespass  by  coming  on 
the  luid,  they  are  distrainable  immediately  by  the  lessor  for  his  tenant's 
rent,  as  a  punishment  to  the  owner  of  the  beasts  for  the  wrong  com- 
mitted through  his  negligence  (u).  But  if  the  lands  were  not  *suffi-  [  *9  ] 
ciently  fenced  so  as  to  keep  out  cattle,  the  landlord  cannot  distrain 
them,  till  they  have  been  levant  and  couchant  (leva/Ues  et  cuharUes)  on  the 
land ;  that  is,  have  been  long  enough  there  to  have  lain  down  and  rose 
up  to  feed  ;  which  in  general  is  held  to  be  one  night  at  least  (16) :  and 
then  the  law  presumes,  that  the  owner  may  have  notice  whether  his  cat* 
tie  have  strayed,  and  it  is  his  own  negligence  not  to  have  taken  them 
away.  Yet,  if  the  lessor  of  his  tenant  were  bound  to  repair  the  fences 
and  did  not,  and  thereby  the  cattle  escaped  into  their  grounds,  without  the 
negligence  or  default  of  the  owner ;  in  this  case,  though  the  cattle  may 
have  been  ievtnU  and  couchant,  yet  they  are  not  distrainable  for  rent,  till 
actual  notice  is  given  to  the  owner  that  they  are  there,  and  he  neglects  to 
remove  them  (to) :  for  the  law  will  not  suffer  the  landlord  to  take  advan- 
tage of  his  own  or  his  tenant's  wrong  (71).  3.  There  are  also  other 
thmgs  privileged  by  the  ancient  common  law  ;  as  a  man's  tools  and  uten- 
sils of  his  trade,  the  axe  of  a  carpenter,  the  books  of  a  scholar,  and  the 
like  :  which  are  said  to  be  privileged  for  the  sake  of  the  public,  because 
the  taking  them  away  would  disable  the  owner  from  serving  the  common- 


(V)  Cro.  Ells.  549. 
(•)  Co.  Lltt.  47. 


(w)  Latw.  1580. 


(15)  As  if  koiMt  or  cattle  are  sent  to  agist, 
ihej  m»j  be  immediately  distrained  by  the 
landUml  for  rent  in  anrear,  and  the  owner  must 
seek  his  remedy  bv  action  against  the  farmer ; 
dM  principle  of  inis  rule  extends  to  public 
li^gpcy  stables,  to  which,  if  horses  and  carriages 
are  sent  to  stand,  it  is  determined  that  they 
are  distrainable  by  the  landlord,  as  if  they 
were  in  any  public  place,  3  Burr.  1498 ;  so  up- 
on the  same  principle  the  goods  of  lod^rs,  or 
sny  other  person,  on  the  premises,  ars  liable  to 
be  distrained :  and  to  exempt  goods  from  dis- 
tress oa  the  ground  of  their  bein^  in  an  inn, 
they  most  be  within  the  rery  precmcts  of  the 
IBB,  and  not  on  other  premises  at  a  distance 
bKloogiBf  to  it,.Barnes,  472 ;  and  eren  within 
th«  inn  itself  the  exemption  does  not  extend 
le  a  person  dwelUsg  therein,  as  a  tenant,  ra- 
tker  than  a  guest.    1  Bla.  Rep.  484. 

As  to  the  remedy  over  b]r  an  under-tenant 
or  lodger,  see  the  eases  cited  in  3  Bar.  dc 
Crss.  789,  in  which  it  was  held,  that  where 
the  tenant  of  premises  had  underlet  a  part  by 
deed,  and  the  original  landlord  distrained  for 
mat  upon  the  under-tenant,  the  latter  could 
Bot  support  assofflpsit  against  his  immediate 
lessor,  npoB  aa  implied  proodse  to  tademnify 
kim  agaiast  the  nat  payable  to  the  superior 


(16)  Lerant  and  couchant  in  this  sense 
means,  that  the  cattle  must  be  lying  down  and 
rising  up  on  the  premises  for  a  night  and  m 
day,  without  pureuit  made  by  the  owner  of 
them.    Gilb.  Dis.  by  Hunt,  3d  edit.  47. 

(17)  In  the  case  of  Poole  t.  Lon^uevill,  2 
Sauna.  289.  the  contrary  was  determined,  but 
that  case  was  overruled  in  2  Lutw.  1580.  and 
the  result  of  the  cases  seems  to  be,  that  if  a 
stranger's  beasts  escape  into  another's  Isad, 
by  default  of  the  owner  of  the  beasts,  as  by 
breaking  the  fences,  otherwise  sufficient,  they 
may  be  distrained  for  rent  immediately,  with- 
out being  Uv€uU  and  eouehant ;  but  that  if  they 
escape  there  by  default  of  the  tenant  of  the 
land,  or  for  want  of  his  keeping  a  sufficient 
fence,  then  they  cannot  be  distrained  for  rent 
or  service  of  any  kind  till  they  have  been  le- 
vant and  couchant,  nor  afterwards  by  a  land- 
lord for  rent  on  a  lease,  unless  the  owner  of 
the  beasts  neglect  or  refuse,  after  aetnal  notice, 
to  remove  them  within  a  reasonable  time; 
but  it  is  said,  that  such  notice  is  not  necessary 
wherejthe  distress  is  by  the  lord  of  the  fee,  or 
by  the  gnntee  of  a  rent-charge.  2  Lutw.  1673. 
Co.  Lltt.  47.  b.  n.  3.  Oilb.  Dis.  by  Hunt,  3d 
edit.  45.  2  Saund.  290.  n.  7.  285.  a.  4.  See 
farther,  Yin.  Ab.  Fences. 
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wealth  in  his  station  (18).  So,  beasts  of  the  plough  (19),  aoeria  earueaef 
and  sheep,  are  privileged  from  distresses,  at  common  law  (x) ;  while  dead 
goods,  or  other  sort  of  beasts,  which  Bracton  calls  eatdHa  oiiosa,  may  be  dis- 
trained. But  as  beasts  of  the  pl6ugh  may  be  taken  in  execution  for  debt, 
so  they  may  be  for  distress  by  statute,  which  partake  of  the  nature  of 
executions  (y).  And  perhaps  the  true  reason  why  these  and  the  tools  of 
a' man's  trade  were  privileged  at  the  common  law,  was  because  the  dis- 
tress was  then  merely  intended  to  compel  the  payment  of  the  rent,  and 
not  as  a  satisfaction  for  its  iion-pa3rment :  and  therefore,  to  deprive  the  par- 
ty of  the  instruments  and  means  of  paying  it,  would  counteract  the  very 
end  of  the  distress  (z).  6.  Nothing  shall  be  distrained  for  rent,  which 
mnj  not  be  rendered  again  in  as  good  plight  as  when  .it  was  distrained : 

for  which  reason  milk,  fruit,  and  the  like,  cannot  be  distrained,  a 
[  *10  ]   distress  at  ^common  law  being  only  in  the  nature  of  pledge  or 

security,  to  be  restored  in  the  same  plight  when  the  debt  is  paid. 
So,  anciently,  sheaves  or  shocks  of  com  could  not  be  distrained,  because 
some  damage  must  needs  accure  in  their  removal,  but  a  cart  loaded  with 
com  might ;  as  that  could  be  safely  restored.  But  now  by  statute  2  W. 
&  M.  c.  5.  com  in  sheaves  or  cocks,  or  loose  in  the  straw,  or  hay  in  bams 
or  ricks,  or  otherwise,  may  be  distrained,  as  well  as  other  chattels  (20),  (21 ). 
6.  Lastly,  things  fixed  to  the  freehold  may  not  be  distrained  ;  and  caldrons, 
windows,  doors,  and  chimney-pieces :  for  they  savour  of  ihe  realty  (22), 


(«)  Stat.  61  Han.  HI.  st.  4.  dt  dUtrietioiu*  cocco- 


(y)  1  Burr.  569. 
(M)  Ibid.  &88. 


(18)  A  stociung  frmme,  Willes,  512.  or  a 
loom,  4  T.  R.  665.  being  implemento  of  trade, 
cannot  be  diatrained ;  but  it  mast  be  observed, 
that  utensils  and  implements  of  trade  may  be 
distrained  where  they  are  not  in  actual  use, 
and  no  other,  sufficient  distreas  can  be  found 
on  the  premises.  Co.  Litt.  47.  a.  4  T.  R.  565. 
And  it  should  seem,  that  if  there  be  reasonable 
ground  for  presuming  there  are  not  sufficient 
other  goods,  the  party  may  distrain  implements 
of  trade,  and  is  not  bound  to  sell  the  other 
coods  first.  6  Price  Rep.  3.  2  Chitty's  R. 
167.  And  this  rule  of  exemption  does  not  ex- 
tend to  cases  where  a  distress  is  given  in  the 
nature  of  an  execution  by  anv  particular  sta- 
tute,  as  for  poor-rates  and  the  like,  3  Salk. 
136.  1  Burr.  579.  Lord  Raym.  384.  1  Salk. 
249.  S.  C. ;  nor  where  the  distress  ia  for 
damage-feasant.    Com.  Dig.  Distress,  B.  4. 

(19)  In  actual  use,  but  not  otherwise.  4  T. 
R.  566.  Also  see  2  Inst.  132,  where  other 
aothoritiea  are  collected.  The  modern  case 
just  cited  contains  much  learning  upon  what 
u,  and  what  is  not,  with  reference  to  the  free- 
hold, distrainable. 

(20)  See  accordingly  in  New- York,  2  R. 
8.  501,  j6  10,  pt.  2. 

(21)  This  provision  extends  to  com  in  what- 
ever state  it  may  be,  whether  thrashed  or  un- 
thrashed,  1  Lutw.  214 ;  and,  as  observed  by 
Mr.  Bradby,  inasmuch  as  this  statute  directs 
Ihe  distress  to  be  sold,  unless  replevied  within 
five  days,  perhaps  the  rule  of  the  ancient  com- 
mon law,  with  respect  to  the  perishable  nature 
of  the  distress,  no  longer  extends  in  the  case 
of  a  distress  for  rent,  to  any  thing  which  is  not 
liable  to  deterioration  within  the  five  davs. 
Bndbj  on  Distr.  213.    A  sale  by  a  landlord  of 


standing  com,  taken  as  a  distress  before  it  is 
ripe,  is  roid,  and  the  tenant  need  not  replevy, 
neither  can  he  sue  the  seller,  in  an  action  on 
the  case,  for  selling  such  com  before  the  ex- 
piration of  five  days.    3  B.  dc  A.  470. 

(22)  But  if  annexed  for  the  purpose  of  trade 
or  manufacture,  and  not  fixed  into*  the  wall  so 
as  to  be  necessary  for  its  support,  they  are  dis- 
trainable in  New-York.  (2  R.  S.  510^  ^  10, 
pt.  2).  By  2  R.  S.  510,  ^  id,  whatever  is  ex- 
empt from  execution  is  exempt  from  distreaa  : 
(see  specifications  below).  Beasts  of  the 
plough,  sheep,  and  the  implements  of  a  me- 
chanic's trade,  cannot  be  distrained  for  rent,  if 
other  sufficient  property  can  be  found.  (Id.  502. 
^  13).  A  landlord  cannot  distrain  for  rent 
personal  property  deposited,  hired,  or  lent  with 
his  consent  to  the  tenant,  nor  property  of  a 
stranger  accidentally  straying  on  the  premises, 
or  deposited  with  a  tavern-keeper,  or  the  keep- 
er of  any  warehouse  in  the  usual  course  of  bu- 
siness, or  deposited  with  any  one  to  be  repair- 
ed or  manufactured,  (id.  502.  ^  14) ;  the  omeer 
distraining  is  not,  however,  liable  for  takinsthe 
property  mentioned  in  the  last  section  without 
notice.  The  property  exempt  from  execution 
and  distress  by  2  R.  S.  367,  ^  22,  is  the  follow- 
ing, when  owned  by  a  houatholder^  and  the 
moveable  articles  continue  exempt  while  the 
owner  or  his  family  is  removing :  viz.  1.  All 
spinning  wheels,  weaving  looms,  and  stoves 
put  up  or  kept  for  use  in  any  dwdling  house. 
2.  The  famil^  bible,  family  pictures,  and  school 
books  used  in  the  family ;  and  books  of  the 
family  not  exceeding  50  dollars  in  value.  3. 
A  seat  or  pew  in  a  church  occupied  by  ths 
family.  4.  Ten  sheep  with  their  fleeces,  sbd 
the  yam  or  oloth  manufaoUirad  from  thsm : 


Digitized  by 


Google 


PRIVATE  WRONGS. 


11 


(83).  For  this  reason  also  com  growing  could  not  be  distrained ;  till  the 
statute  1 1  Geo.  II.  c.  1 9.  empowered  landlords  to  distrain  com,  grass,  or  other 
products  of  the  earth,  and  to  cut  and  gather  them  when  ripe  (24),  (25). 

Let  us  next  consider,  thirdly,  how  distresses  may  be  taken,  disposed  of, 
or  sToided.  And,  first,  I  must  premise,  that  the  law  of  distresses  is  greatly 
altered  within  a  few  years  last  past.  Formerly,  they  were  looked  upon 
in  no  other  light  than  as  a  mere  pledge  or  security,  for  payment  of  rent 
or  other  duties,  or  satisfaction  for  damage  done.  And  so  the  law  still  con- 
tinues with  regard  to  distresses  of  beasts  taken  damage-feasant,  and  for 
other  causes,  not  altered  by  act  of  parliament ;  over  which  the  distrainor 
has  no  other  power  than  to  retain  them  till  satisfaction  is  made  (26).  But , 
distresses  for  rent-arrere  being  found  by  the  legislature  to  be  the  shortest 
and  most  effectual  method  of  compelling  the  payment  of  such  rent,  many 
beneficial  laws  for  this  purpose  have  been  made  in  the  present  century  ; 
which  have  much  altered  the  common  law,  as  laid  down  in  our  ancient 
writers. 

In  pointing  out  therefore  the  methods  of  distraining,  I  shall  in  gene* 
ral  suppose  die  distress  to  be  made  for  rent ;  and  remark,  where  neces- 
sary, the  differences  between  such  distress,  and  one  taken  for  other 
causes. 

*In  the  first  place  then,  all  distresses  must  be  made  hy  day  (27),  [  *1 1  ] 
unless  in  the  case  of  damage-feasant ;  an  exception  being  there 
allowed,  lest  the  beasts  should  escape  before  they  are  taken  (a).  And, 
when  a  person  intends  to  make  a  distress,  he  must,  by  himself  or  his  bail- 
iff, enter  on  the  demised  premises  ;  formerly  during  the  continuance  of 
the  lease,  but  now  (6),  if  the  tenant  holds  over,  the  landlord  may  distrain 
within  six  months  after  the  determination  of  the  lease  ;  provided  his  own 


(a)  Co.  Litt.  14t. 


(b)  Stat.  8  Ann.  c.  14. 


Qoe  cow,  two  swine,  and  their  necessary  food  : 
■11  necessary  pork,  beef,  fish,  flour,  and  vegeta- 
bles actual  W  pmvided  for  the  fninily  ;  and  fuel 
necessary  for  the  family  for  60  days.  5.  All 
necessary  wearing  apparel,  b^^ds,  bedsteads 
and  bedding  for  the  family  ;  arms  and  accou- 
tremeots  required  to  be  kept  by  law  ;  neces- 
saiy  cooking  utensils ;  one  table,  six  chairs, 
six  knives  and  forks,  plates,  teacups  and  sau- 
cers, and  spoons;  one  sugar  dish,  milk  pot, 
leapoe,  crane  and  its  appendages,  one  pair  of 
aodirons,  and  a  shovel  and  tongs.  6.  The 
toob  and  implements  of  a  mechanic  necessary 
for  his  trade  not  exceeding  25  dollars  in  value. 
(Id.  367,  <f  22). 

(23)  Clo.  Litt.  47.  b.  This  rale  extends  to 
such  things  as  are  essentially  parts  of  the  free- 
hold, alihough  for  a  time  removed  therefrom, 
as  a  milLstooe,  removed  to  be  picked.  Bro- 
Ab.  Distress,  pi.  23.  4  T.  R.  567 ;  as  to  what 
an  fixtures,  see  2  Chit.  Ck>m.  Law,  268.  Oom. 
Dig.  Biens.  H.  Chitty's  Law  of  Descents, 
256,7.  4  Moore,  281.  440.  2  D.  &  R.  1.  5 
B.  &  A.  826.  2  Stark.  403.  2  B.  &  C.  606. 
4  D.  &  R.  62.  d.  G.  1  M'Clelan  Rep.  Ex. 
217. 

(24)  The  act  applies  only  to  com  and  other 
produce  of  the  land  which  may  become  ripe, 
and  are  capable  of  being  cut  and  laid  up ; 
therefore  trees,  shruljs,  and  plants,  growing 
on  land  which  the  defendant  nad  demised  to 
thepUintifis  fbratann,  and  which  thsy  had 


converted  into  a  nursery  ground,  and  planted 
subsequently  to  the  demise,  were  held  not  dts- 
trainable  by  the  former  for  rent,  2  Moore,  491. 
8  Taunt.  431.  S.  C.  3  Moore,  114.  S.  P. ; 
and  see  ante,  note  18.  as  to  time  of  sale.  3 
B.  &  A.  470. 

(25)  In  New- York,  the  produce  of  the  soil, 
or  articles  annexed  to  the  freehold,  cannot  be 
removed  till  sold.    {2  R.  S.  502,  ^  11.) 

(26)  In  Ne  W.York  they  may  be  sold  by  the 
sheriff  or  keeper  of  the  pound.  (2  R.  S.  518, 
<t  5, 13). 

(27)  Mirrour,  c.  2.  s.  26.  see  also  7  Rep.  7 
a.  The  distress  cannot  be  made  till  the  day 
after  the  rent  falls  due,  unless,  indeed,  there 
be  any  afrreement  or  local  custom  to  the  con- 
trary. Gilb.  Dist.  56,  &c.  Margrave's  0>. 
Lit.  47.  b.  n.  6.  The  distress  must  not  be 
made  after  tender  of  payment  of  the  entire 
rent  due.  According  to  8  Co.  147.  a.  Gilb. 
Dist.  by  Hunt,  76,  &c.  3  Stark.  171.  I 
Taunt.  261.  tender  upon  the  land  before  the 
distress,  makes  the  aistress  tortious ;  tender 
after  the  distress,  and  before  the  impounding, 
makes  the  detainer,  and  not  the  taking,  wrong- 
ful ;  tender  after  impounding  makes  neither 
the  one  nor  the  other  wrongful ;  but  in  the 
case  of  a  distress  for  rent,  upon  the  eauity  of 
the  2  W.  dc  M.  c.  5,  a  sale  of  the  distress, 
after  tender  of  the  rent  and  coats,  would  be 
iUegal. 
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title  or  interest,  as  well  as  the  tenant's  possession,  continue  at  the  time  of 
the  distress  (28).  If  the  lessor  does  not  find  sufficient  distress  on  the  pre* 
mises,  formerly  he  could  resort  no  where  else  ;  and  therefore  tenants,  who 
were  knavish,  made  a  practice  to  convey  away  their  goods  and  stocks  frau- 
dulently from  the  house  or  lands  demised,  in  oirder  to  cheat  their  landlords. 
But  now  (c)  the  landlord  may  distrain  any  goods  of  his  tenant,  carried  off 
the  premises  clandestinely,  wherever  he  fiads  them  within  thirty  days  after, 
unless  they  have  been  bona  fide  sold  for  valuable  consideration  :  and  all 
persons  privy  to,  or  assisting  m,  such  fraudulent  conveyance,  forfeit  double 
the  value  to  the  landlord  (29),  (30).  The  landlord  may  also  distrain  the 
beasts  of  his  tenant,  feeding  upon  any  commons  or  wastes,  appendant  or 
appurtenant  to  the  demised  premises  (31),  (32).  The  landlord  might  not 
formerly  break  open  a  house,  to  make  a  distress,  for  that  is  a  breach  of 
the  peace.  But  when  he  was  in  the  house,  it  was  held  that  he  might 
break  open  an  inner  door  (d)  ;  and  now  (e)  he.  may,  by  the  assistance  of 
the  peace-officer  of  the  parish,  break  open  in  the  day-time  any  place, 
whi&er  the  goods  have  been  firaudulendy  removed  and  locked  up  to  pre- 
vent a  distress  ;  oath  being  first  made,  in  case  it  be  a  dwelling  house,  of  a 
reasonable  ground  to  suspect  that  such  goods  are  concealed  therein  (33). 

Where  a  man  is  entitled  to  distrain  for  an  entire  duty,  he  ought  to  dis- 
train for  the  whole  at  once  ;  and  not  for  part  at  one  time,  and  part  at  ano- 
ther (/)  (34).  But  if  he  distrains  for  the  whole,  and  there  is  not 
[  *12  ]  sufficient  on  the  premises,  or  he  happens  *to  mistake  in  the  value 
of  the  thing  distrained,  and  so  takes  an  insufficient  distress,  he 
may  take  a  second  distress  to  complete  his  remedy  ( g). 

Distresses  must  be  proportioned  to  the  thing  distrained  for.  By  the  sta- 
tute of  Marlbridge,  52  Hen.  III.  c.  4.  if  any  man  takes  a  great  or  unrea- 
sonable distress,  for  rent-arrere,  he  shall  be  heavily  amerced  for  the  same. 
As  if  (A)  the  landlord  distrains  two  oxen  for  twelve-pence  rent ;  the  taking 


(e)  Stat.  8  Ann.  c.  14.    11  Geo.  11.  c.  10. 

(d)  Co.  Litt.  161.    Comberb.  17. 

(e)  Stat.  11  Geo.  tl.  c.  10. 
(/)  9  Lutw.  153S. 


(g)  Cro.  Eliz.  18.    Stat.  17  Car.  n.  c.  7. 
[h)  3  Inst.  107. 


(26)  Ante  8.  n.  8.  Although  this  proTiao  is 
in  terms  confined  to  the  possession  of  the 
tenant,  yet  it  has  been  holden,  that  where  the 
tenant  dies  before  the  term  expires,  and  his 

Sersonal  representative  continue  in  possession 
uring  the  remainder  and  after  the  expiration 
of  the  ternif  the  landlord  may  distrain  within 
six  calendar  months  after  the  end  of  the  term 
for  rent  due  for  the  whole  term.  1  H.  Bla. 
465.  And  in  1  H.  Bla.  7.  n.  a.  it  was  holden, 
that  the  term  was  continued  by  the  custom  off 
the  country  for  the  purpose  of  giving  a  right 
to  the  landlord  to  distrain  on  the  premises  in 
which  the  way  going  crop  remained.  See  1 
Selw.  N.  P.  6  ed.  681. 

(29)  See  11  Geo.  [I.  c.  19.  secta.  1,  2,3. 
The  act  is  remedial,  not  penal,  9  Price,  30.  It 
applies  to  the  goods  of  the  tenant  only  which 
are  fraudulenUy  removed,  and  not  those  of  a 
stranger.  6  M.  &  S.  38.  And  the  rent  must 
be  in  arrear  at  the  time  of  the  removal.  1 
Saund.  284.  a.  3  Esp.  15.  2  Saund.  2.  n.  b. 
sed  vid.  4  Camp^  136. 

(30)  In  New-York,  the  goods  may  be  ibl- 
lowed  within  30  days  after  their  removal,  if 
nnt  were  due  at  the  time  of  their  removal  or 


beoomea  due  in  30  days  after :  if  not  then  dae, 
they  must  be  followed  in  30  days  after  the  rent 
does  become  due.    (2  R.  S.  502,  6  15). 

(31)  See  accordingly  in  New-York.  (2  R. 
S.  502,6  12). 

(32)  If  the  lord  come  to  distrain  cattle 
which  he  sees  within  his  fee,  and  the  tenant, 
or  any  person,  to  prevent  the  lord  from  dis- 
training, drive  the  cattle  out  of  the  lord's  fee 
into  some  other  place,  yet  he  may  pursue  and 
Uke  the  cattle.  Co.  Litt.  161.  a.  But  this 
rule  does  not  hold  to  distresses  damage-fea> 
sent,  which  must  be  made  on  the  land.    Id. 

(33)  See  2  R.  S.  503.  ^  18. 

(34)  It  may  be  as  well  here  to  observe,  that 
if  a  landlord  come  into  a  house  and  seize  upon 
some  goods  as  a  distress,  inibe  name  of  all 
the  goods  of  the  house,  that  will  be  a  good 
seisure  of  all.  6  Mod.  215.  9  Vin.  Ab.  127. 
But  a  fresh  distress  may  be  made  on  the  same 
goods,  which  have  been  replevied,  for  subse- 
quent arrears  of  rent.  1  Taant.  218.  So  if 
Uie  caule  distrained  die  in  the  pound,  the  loss 
will  fall  on  the  party  distrained  on,  and  not 
upon  the  distrainor.  Borr.  1738.  1  8alk. 
248.    U£aat,>4. 
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(rf*  b9tk  is  an  wureMonahle  distress ;  but,  if  there  were  no  other  distress 
nearer  the  value  to  be  found,  he  might  reasonably  have  distrained  one  of 
them ;  but  for  homage,  fealty,  or  suit  and  service,  as  also  for  parliamentary 
wages,  it  is  said  that  no  distress  can  be  excessive  (t).  For  as  these  dis- 
tresses cannot  be  sold,  the  owner,  upon  making  satisfaction,  may  have  his 
chattels  again.  The  remedy  for  excessive  distresses  is  by  a  special  action 
on  the  statute  of  Marlbridge,  for  an  action  of  trespass  is  not  maintainable 
upon  this  account,  it  being  no  injury  at  the  common  law  {j)  (35),  (36). 

When  the  distress  is  dus  taken,  the  next  consideration  is  the  disposal 
of  it.  For  which  purpose  the  things  distrained  must  in  the  first  place  be 
carried  to  some  pound,  and  there  impounded  by  the  taker.  But,  in  their 
way  thither,  they  may  be  rescued  by  the  owner,  in  case  the  distress  was 
taken  without  cause,  or  contrary  to  law  :  as  if  no  rent  be  due  ;  if  they  were 
taken  upon  the  highway,  or  the  like  ;  in  these  cases  the  tenant  may  law- 
fully make  rescue  (k).  But  if  they  be  once  impounded,  even  though  ta- 
ken without  any  caus^,  the  owner  may  not  break  the  pound  and  take 
them  out ;  for  they  are  then  in  the  custody  of  the  law  (/). 

A  pound  {parous,  which  signifies  any  inclosure)  is  either  pound-over^, 
that  is,  open  overhead ;  or  pound-covert,  that  is,  close.  By  the  statute  1 
&  2  P.  &  M.  c.  12.  no  distress  of  cattle  can  be  driven  out  of  the 
hundred  where  it  is  taken,  ^unless  to  a  pound-overt  within  the  (  *13  ] 
same  shire ;  and  within  three  miles  of  the  place  where  it  was 
taken  (37).  This  is  for  the  benefit  of  the  tenants,  that  they  may  know 
where  to  find  and  replevy  the  distress.  And  by  statute  11  Geo.  II.  c.  19. 
which  was  made  for  the  benefit  of  landlords,  any  person  distraining  for 
rent  may  turn  any  part  of  the  premises,  upon  wluch  a  distress  is  taken, 
into  a  pound, />ro  hoc  vice,  for  securing  of  such  distress.  If  a  live  distress, 
of  animals,  be  impounded  in  a  common  pound-overt,  the  owner  must  take 
notice  of  it  at  his  peril ;  but  if  in  any  special  pound-overt,  so  constituted 
for  this  particular  purpose,  the  distrainor  must  give  notice  to  the  owner : 
and  in  both  these  cases,  the  owner,  and  not  the  distrainor,  is  bound  to  pro- 
vide the  beasts  with  food  and  necessaries.  But  if  they  are  put  in  a  pound- 
covert,  in  a  stable  or  the  like,  the  landlord  or  distrainor  must  feed  and 
sustain  them  (m)  (38).  A  distress  of  household  goods,  or  other  dead  chat^ 
tela,  which  are  liable  to  be  stolen  or  damaged  by  weather,  ought  to  be 
impounded  in  a  pound-covert,  else  the  distrainor  must  answer  for  the  con- 
sequences. 


(«)  Bro.  Abr.  t.  auiitt  991-  vrengative,  06.  (7)  Co.  Litt  47. 

*  1  1  Ventr.  104.    Fitzj -        —  

I  Co.  Litt.  100,  101. 


(j)  1  Ventr.  104.    Fitzgibb.  85.    4  Buzr.  MO.  (m)  Ihid. 


(35)  Sm  2  R.  S.  503,  6  19,  in  New-York.  and  full  costs.    2  W.  &  M.  sess.  1.  o.  5.  8.  5. 

(36)  And  tee  2  Stre.  851.  3  Leon.  48.  See  2  R.  S.  504.  ^  27.  in  New-York, 
eieeptioos,  1  Burr.  682.  1  H.  Bla.  13.  9  (37)  In  New-York,  if  the  distress  be  for 
East,  208.  It  is  no  bar  to  this  action,  that  rent,  the  pound  must  be  a  pound  o^ert  in  the 
between  the  distress  and  sa)e  of  the  goods  county,  or  such  other  convenient  place  as  the 
distrained,  the  parties  came  to  an  arrange-  officer  distraining  msy  approTe.  (2  R.  S. 
Dent  respecting  the  sale,  1  Bing.  401.  4  D.  503,  ^  20).  If  the  distress  be  for  damage-fea- 
dt  R.  539.  2  B.  &  G.  821.  8.  C. ;  and  the  sant,  the  pound  must  be  the  nearest  in  the 
action  is  sustainable  though  there  was  a  ten-  county.  (Id.  517.  ^  4V  The  owner  may  feed 
der  of  the  rent  before  the  distress  was  made,  them :  if  he  do  not  do  it,  it  would  seem  the 
3  D.  d(  R.  250.    Where  more  rent  is  distrain-  pound  keeper  shodd.    (Id.  (f  5,  dec). 

•d  for  than  is  due,  the  remedy  is  at  common  (38)  The  distrainor  can  net  tie  np  cattle  im- 

kw,  and  is  not  founded  on  the  52  Hen.  3.  o.  pounded ;  and  if  be  tie  a  beast  and  it  is  stran- 

4:  aor  on  the  2  W.  dc  M.  c.  5.  s.  5.  Stra.  851.  gled,  he  will  be  liable  in  damages.    1  Salk. 

where  no  rent  is  due,  the  owner  of  the  goods  248.    If  the  distress  be  lost  by  act  of  God,  as 

fisttatnedmay,  inanaetionoftrespasaon  the  by  death,  the  distrainor  may  distrain  again. 

eaae,  reeover  double  the  value  ot  the  foods  11  East,  51.    Burr.  1738. 
Vox.  IL                                       5 
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When  impounded,  the  goods  were  formerly,  as  was  before  observed, 
only  in  the  nature  of  a  pledge  or  security  to  compel  the  performance  of 
satisfaction  ;  and  upon  this  account  it  hath  been  held  (n),  that  the  distrain- 
or  is  not  at  liberty  to  work  or  use  a  distrained  beast.  And  thus  the  law 
still  continues  with  regard  to  beasts  taken  damage-feasant,  and  distresses 
for  suit  or  services  ;  which  must  remain  impounded,  till  the  owner  makes 
satisfaction ;  or  contests  the  right  of  distraining,  by  replevying  the  chat^ 
tels.  To  replevy  (replegiare,  that  is,  to  take  back  the  pledge)  is,  when  a 
person  distrained  upon  applies  to  the  sheriff  or  his  officers,  and  has  the 
distress  returned  into  his  own  possession,  upon  giving  good  security  to 
try  the  right  of  taking  it  in  a  suit  of  law,  and,  if  that  be  determined 
against  him,  to  return  the  cattle  or  goods  once  more  into  the  hands  of  the 
distrainor.  This  is  called  a  replevin,  of  which  more  will  be  said  hereafter. 
At  present  I  shall  only  observe,  that,  as  a  distress  is  at  common 
['•14  ]  *law  only  in  nature  of  a  security  for  the  rent  or  damages  done,  a 
replevin  answers  the  same  end  to  the  distrainor  as  the  distress 
itself;  since  the  party  replevying  gives  security  to  return  the  distress,  if 
the  right  be  determined  against  him. 

This  kind  of  distress,  though  it  puts  the  owner  to  inconvenience,  and  is 
therefore  a  punishment  to  Aim,  yet,  if  he  continues  obstinate  and  will 
make  no  satisfaction  or  payment,  it  is  no  remedy  all  to  the  distrainor. 
But  for  a  debt  due  to  the  crown,  unless  paid  within  forty  days,  the  distress 
was  always  saleable  at  common  law  (o).  And  for  an  amercement  im- 
posed at  a  court-leet,  the  lord  may  also  sell  the  distress  {p)  :  partly  be- 
cause, being  the  king's  court  of  record,  its  process  partakes  of  the  royal 
prerogative  (q) ;  but  principally  because  it  is  in  the  nature  of  an  execution 
to  levy  a  legal  debt.  And  so,  in  the  several  statute-distresses  before  men- 
tioned, which  are  also  in  the  nature  of  executions,  the  power  of  sale  is 
likewise  usually  given,  to  effectuate  and  complete  the  remedy.  And,  in  like 
manner,  by  several  acts  of  parliament  (r),  in  all  cases  of  distress  for  rent, 
if  the  tenant  or  owner  do  not,  within  five  days  after  the  distress  is  taken  (39), 
and  notice  of  the  cause  thereof  given  him,  replevy  the  same  with  suffi- 
cient security  ;  the  distrainor,  with  the  sheriff  or  constable,  shall  cause  the 
same  to  be  appraised  by  two  sworn  appraisers,  and  sell  the  same  towards 
satisfaction  of  the  rent  and  charges  ;  rendering  the  overplus,  if  any,  to 
the  owner  himself.  And,  by  tliis  means,  a  full  and  entire  satisfaction  may 
now  be  had  for  rent  in  arrere,  by  the  mere  act  of  the  party  himself,  viz^  by 
distress,  the  remedy  given  at  common  law  ;  and  sale  consequent  thereon, 
which  is  added  by  act  of  parliament. 

(II)  Cro.  Jac.  148.  (q)  Bro.  IM.    1ft  Mod.  330. 

(o)  Bro.  Abr.  t.  iutr€$$,  71.  (r)  S  W.  &  M.  c.  5.    8  Aar.  c.  14.    4  Geo.  tL  e, 

(p)  8  Rep.  41.  98.    U  Geo.  U.  c.  10. 

(30)  A  reaMnable  time  after  the  expiration  4  B.  &  A.  206.    1  B.  &  C.  145.    Thoagh  the 

of  the  five  dayii  is  allowed  to  the  landlord  for  act  authorizes  a  sale  after  the  five  days,  it  does 

appraising  and  selling  the  goods.    4  B.  &  A.  not  take  away  the  right  to  replevy  after  the 

206.  sed  vid.  1  H.    Bla.  15.    The  five  days  five  days  in  case  the  distress  is  not  sold,  but 

are  reckoned  inclusive  of  the  day  of  sale  ;  as  it  would  be  otherwiie  after  a  sale.    5  Taunt, 

if  the  goods  are  distrained  on  the  Ist,  they  451.    1  Marsh.  135.    By  the  consent  of  the 

must  not  be  sold  before  the  6th.     1  H.  Bla.  13.  tenant,  the  landlord  may  continue  in  posses- 

An  action  lies  on  the  equity  of  this  aet  for  sion  longer  than  the  five  days  without  incur- 

■ellinc  within  the  five  days.    Semb.  id.    If  ring  any  liability ;  and  his  so  continuing  in 

the  distrainor  continue  in  possession  more  possession  will  not  of  itSelf  eheate  any  pre- 

than  a  reasonable  time  beyond  the  five  days,  sumption  of  collusion  between  him  and  ths 

an  action  of  case  or  trespass  lies  on  the  equi-  tenant  to  defeat  an  execution.    7  Price,  090. 
ty  of  the  atntute.    11  East,  395.    Stra.  717. 
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SebTe  I  quit  this  article,  I  must  observe,  that  the  many  paiticnlan 
which  attend  the  taking  of  a  distress,  used  formerly  to  make  it  a 
liazardous  kind  of  proceeding :  for,  if  any  *one  irregularity  was  [  *15  ] 
committed,  it  vitiated  the  whole,  and  made  the  distrainors  tres- 
passers ab  initio  {s)  (40).  But  now  by  the  statute  11  Geo.  II.  c.  19.  it  is 
provided,  that,  for  any  unlawful  act  done,  the  whole  shall  not  be  unlawful, 
or  the  parties  trespassers  ab  initio :  but  that  the  party  grieved  shall  only 
have  an  action  for  the  real  damage  sustained  (41),  and  not  even  that,  if 
tender  of  amends  is  made  before  any  action  is  brought. 

VI.  The  seizing  of  heriots,  when  due  on  the  death  of  a  tenant,  is  also 
another  species  of  self-remedy  ;  not  much  unlike  that  of  taking  cattle  or 
goods  in  distress.  As  for  that  division  of  heriots,  which  is  called  heriot* 
service,  and  is  only  a  species  of  rent,  the  lord  may  distrain  for  this,  aii 
well  as  seize,  but  for  heriot-custom  (which  sir  Edward  Coke  says  (t)  lies 
only  in  prender^  and  not  in  render)  the  lord  may  seize  the  identical  thine 
itself,  but  cannot  distrain  any  other  chattel  for  it  (u).  The  like  speedy  and 
effectual  remedy,  of  seizing,  is  given  with  regard  to  many  things  that  are 
said  to  lie  in  frsinchise  ;  as  waifs,  wrecks,  estrays,  deodands,  and  the  like ; 
all  which  the  person  entitled  thereto  may  seize,  without  the  formal  process 
of  a  suit  or  action.  Not  that  they  are  debarred  of  this  remedy  by  action  ; 
but  have  also  the  other  and  more  speedy  one,  for  the  better  asserting  their 
property  ;  the  thing  to  be  claimed  being  frequently  of  such  a  nature,  as 
might  be  out  of  the  reach  of  the  law  before  any  action  could  be  brought. 

These  are  the  several  species  of  remedies  which  may  be  had  by  the 
mere  act  of  the  party  injured.  I  shall  next  briefly  mention  such  as  arise 
firom  the  joint  act  of  aU  the  parties  together.  And  these  are  only  two, 
accord  and  arbitration. 

I.  Accord  is  a  satisfaction  agreed  upon  between  the  party  injuring  and 
the  party  injured ;  which,  when  performed,  is  a  bar  of  all  actions 
upon  this  account.  As  if  a  man  contract  *to  build  a  house  or  [*16] 
deliver  a  horse,  and  fail  in  it ;  this  is  an  injury  for  which  the  suf- 
ferer may  have  his  remedy  by  action  ;  but  if  the  party  injured  accepts  a 
sum  of  money,  or  other  thing,  as  a  satisfaction,  this  is  a  redress  of  that 
mjury,  and  entirely  takes  away  the  action  (u?)  (42).     By  several  late  sta* 

(«)  1  Ventr.  37.  («)  Cro.  Eliz.  500.    Cro.  Car.  S60. 

<f)  Cop.  «  tS.  (w)  q  R«p.  7a 

(40)  In  Um  CM6  of  a  distress  for  damage-  tiff  and  defendant  should  each  deliver  up  his 
fnsant,  this  is  still  the  law.  part  of  an  indenture  to  be  cancelled,  and  the 

(41)  See  2  R.  S.  504.  ^  28.  defendant  had  delivered  up  his  part,  this  was 

(42)  See  ia  general,  Com.  Dig.  Accord,  held  no  accord  and  satisfaction.  3  Lev.  18S. 
Bmc.  Ah.  Accord.  The  accord  and  satisfaction  must  be  certain ; 

The  mere  conaevt  of  a  party  to  accept  a  an  accord  to  pay  a  less  sum  on  the  same,  or 

aatisfaction,  without  an  actual  satisfaction,  is  at  a  subsequent  day,  is  not  sufficient.  5  East, 

act  sufficient  to  discharge  the  other ;  the  ac-  230.    So  an  accord,  that  the  defendant  shall 

cord  and  satisfaction  must  be  perfect,  com-  eroplov  workmen  in  two  or  three  days,  is  bad, 

plete,  and  executed,  for  were  it  otherwise,  it  4  Mod.  86  ;  and  performance  of  an  uncertain 

would  be  only  substituting  one  cause  of  ac-  sccord  will  not  aid  the  defect.    3  Lev.  189. 

tioo  for  another,  which  might  go  on  to  any  ex-  Yelv.  124. 

tcBU    9  Rep.  79.  b.  5.  T.  R.  141.    Satisfac-  We  hare  already  seen,  ante  2  book,  how  far 

tion  moat  be  made  to  the  whnle  of  the  origi-  a  contract  may  be  varied,  released,  or  dis- 

■al  demand,  and  a  party  will  not  be  discharg-  charged  by  another  contract.    A  deed  be/on 

•d  upon  performance  of  a  satisfaction  to  part  breach  cannot  be  discharged  by  accord  and 

ef  sueh  aemand,  the   residue  remaining  un-  satisfaction  without  a  deed.    1  Taunt.  428. 

performed.  .  1  T9^nnt.526.    5  Bast,  230.    The  Com.  Dig.  Pleader,  2.  v.  8.  but  after  breach 

pctfonoaAce  of  one  of  two  thinn  stipulated  accord  and  satisfaction  without  deed  is  a  good 

for  by  sa- accord   is  nugatonr,  Lord  Raym.  plea,  for  there  the  satisfaction  is  of  the  breach. 

a08 ;  tad  when  it  was  igreed  that  tha  plain-  and  not  of  the  deed.    Com.  Dig.  A0CQid»A« 
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tiiWs  (particularly  1 1  Geo.  II.  c.  19.  in  case  of  irregularity  in  the  method 
of  distraining,  and  24  Geo  II.  c.  24.  in  case  of  mistakes  committed  by 
justices  of  the  peace),  even  tender  of  sufficient  amends  to  the  party  injured 
18  a  bar  of  all  actions,  whether  he  thinks  proper  to  accept  such  amends 
or  no. 

II.  Arbitration  is  where  the  parties,  ii^uring  and  injured  (43),  submit 
all  matters  in  dispute,  concerning  any  personal  chattels  or  personal  wrong, 
to  the  judgment  of  two  or  more  arbitrators;  who  are  to  decide  the  contro- 
versy :  and  if  they  do  not  agree,  it  is  usual  to  add,  that  another  person  be 
called  in  as  umpire,  (impercUor  or  impar)  (a?),  to  whose  sole  judgment  it  is 
then  referred :  or  frequently  there  is  only  one  arbitrator  originally  appoint- 
ed. This  decision,  in  any  of  these  cases,  is  called  an  award.  And  there- 
by the  question  is  as  fully  determined,  and  the  right  transferred  or  settled, 
as  it  could  have  been  by  the  agreement  of  the  parties,  or  the  judgment  of 
a  court  of  justice  (y).  But  the  right  of  real  property  cannot  thus  pass  by 
a  mere  award  {z) :  which  subtilty  in  point  of  form  (for  it  is  now  reduced 
to  nothing  else)  had  its  rise  from  feodal  principles  ;  for,  if  this  had  been 
permitted,  the  land  might  have  been  aliened  coUusively  without  the  con- 


(c)  Whart.Afi^2.«acr.i.77S.   Nicols.  Scot.  Hist, 
libr.  ch.  1.  propejmtm. 


(y)  Brownl.  55.    1  Preexn.  410. 

(z)  1  RoU.  Abr.  34S.    1  Lord  RaTm.  115. 


1  &  C.  7  EaBt,  150.  1  J.  B:  Moore,  358, 
460.  Cro.  Eliz.  46.  2  WiU.  86.  6  Rep. 
43.  b. 

The  satisfaction  must  be  a  reasonable  one. 
Generally  speaking,  the  mere  acceptance  of  a 
less  sum  is  not  in  law  a  satisfaction  of  a 
greater  sum,  5  East,  230.  and  this  though  an 
additional  security  be  given.  1  Stra.  426. 
An  agreement  betDveen  a  debtor  and  creditor, 
that  part  of  a  larser  sum  due  should  be  paid 
by  the  debtor,  ana  accepted  by  the  creditor  as 
a  satisfaction  for  the  whole,  might,  under  spe- 
cial circumstances,  operate  as  a  discharge  of 
the  whole ;  but  then  the  legal  effect  of  such 
an  agreement  might  be  considered  to  be  the 
same  as  if  the  whole  debt  had  been  paid,  and 
part  had  been  returned  as  a  gift  to  the  party 

Saying.  Per  Holroyd,  J.  2  B.  &  C.  481.  A 
ebtor's  assignment  of  all  his  effects  to  a  trus- 
tee,  to  raise  a  fund  for  the  payment  of  a  com- 
position to  his  creditors,  is  a  sufficient  satis- 
faction, 2  T.  R.  24 ;  so  if  a  third  person  gua- 
rantees the  payment  of  the  less  sum.  11  East, 
390.  So  if  a  creditor,  by  bis  undertaking  to 
accept  a  composition,  induce  the  debtor  to 
part  with  his  property  to  hts  creditors,  or  in- 
duce other  creditors  to  discharge  the  debtor, 
to  enter  into  a  composition-deed,  or  deliver 
ap  securities  to  him,  such  creditor  would  be 
bound  by  such  undertaking.  2  Stark.  Rep. 
407.  2  M.  dc  S.  120.  1  Esp.  236.  And 
where  several  creditors,  with  the  knowledge 
of  each  other,  agree  on  the  faith  of  each 
other's  undertaking  to  cive  time  to,  or  accept 
a  composition  from  a  debtor,  the  agreement 
will  be  binding  on  every  creditor  who  is  party 
to  it.  3  Camp.  175.  2  M.  dc  S.  122.  16 
Vet.  374 ;  and  see  further  as  to  composition 
with  craditors,  3  Chitty's  Com.  L.  687  to  698. 
It  tbonld  be  here  also  observed,  that  when  a 
bond,  or  other  security  under  seal,  has  been 
given  and  accepted  in  satisfaction  of  a  simple 
obntTMt  debt,  th«  Utter  it  meifed  in  taeh 


higher  security ;  and  no  action  can  be  sup- 
ported for  the  non-performance  of  the  simple 
contract,  Cro.  Car.  415.  Bac.  Ab.  Debt,  6. 
unless  indeed  such  new  security  be  void :  but 
the  mere  taking  of  an  instrument  of  a  higher 
order  as  a  coUateral  or  additional  security^ 
does  not  preclude  the  debtor  from  suing  on 
the  original  contract,  and  this  though  judg- 
ment be  obtained  on  such  security.  2  Leon. 
110.  6  T.  R.  176,7.  Payment  and  accent- 
ance  of  a  part  of  a  debt  before  the  dav  it  falls 
due,  or  at  a  place  where  the  whole  debt  was 
not  payable,  in  satisfaction  of  the  whole,  is  a 

SKxl  satisfaction,  Co.  Litt.  212.  b. ;  and  so  if 
e  debtor  give  a  chose  in  possession  for  a 
chose  in  action,  2  T.  R.  24.  as  the  gift  of  a 
horse,  or  other  property  in  specie.  Co.  Lilt. 
212.  b.  The  mere  fulfilment  of  an  act  which 
a  party  is  bound  in  law  to  do,  is  no  satisfaction. 
Per  Grose,  J.  5  East,  302.  A  release  of  an 
equity  of  redemption  is  no  satisfaction.  2 
Wils.  86.  Conferring  a  benefit  to  a  third  per- 
son, at  the  debtor's  request,  is  sufficient.  See 
Skin.  Rep.  391. 

The  satisfaction  should  proceed  from  the 
par^  who  wishes  to  avail  himself  of  it,  for 
when  it  proceeds  entirely  from  a  stranger,  it 
will  be  a  nullity.  See  5  East,  294.  1  Smith, 
515.    Cro.  Eliz.  541. 

Accord  and  satisfactior  hy  copartner,  is  a 
bar  to  any  action  against  the  other  partners, 
9  Rep.  79.  b.  i  so  the  acceptance  of  satisfac- 
tion from  a  joint  tort-feasor  discharges  the 
other  wrongdoers,  SembL  3  Taunt.  117.  and 
accord  and  satisfaction  to  one  of  several  co- 
plaintiffs,  will  operate  as  a  dischaige  from  all. 
See  13  Ed.  IV.  6.    5Co.  117.b. 

(43)  For  the  law  of  arbitrations  in  general, 
see  Com.  Dig.  Arbitrament ;  Tidd.  Prae.  8th 
ed.  873  to  885.  CaldweU  on  Arbitration; 
Kyd  on  Arbitration ;  3  Chit.  Com.  Law,  637 
to  666. 
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•tat  of  dM  soperior.  Tet  dottbUess  aa  aibitnlor  may  now  awird  a  con- 
Teyaaee  or  a  release  of  land ;  and  it  will  be  a  breach  of  the  aibitration- 
bond  to  refxne  compliance  (44).  For,  though  originally  the  submission 
to  arbitration  used  to  be  by  word,  or  by  deed,  yet  both  of  these  being 
revocable  in  their  nature,  it  is  now  become  the  practice  to  enter  into  mu- 
tual bonds,  with  condition  to  stand  to  the  award  or  aibitration  of 
the  aibitrators  for  umjure  therein  named  {a)  (45).  And  expe-  [  *17  ] 
rience  having  shewn  the  great  use  of  these  peaceable  and  do- 
mestic tribunals,  especially  in  settling  matters  of  account,  and  other  mer- 
cantile transactions,  which  are  difficult  and  almost  impossible  to  be  adjust- 
ed on  a  trial  at  law ;  the  legislature  has  now  established  the  use  of  them, 

(a)  Append.  No.  III.  «  6. 


(44)  And  whert  a  party's  title  to  land  m  Te- 
inmd,  mith  hm  oooaent,  the  award  is  concla> 
sivtt  eTidence,  and  binding  on  him  and  his 
heir  and  assigns,  as  to  soeh  title.  3  East,  15. 
See,  howerer,  8  R.  S.  641,  ^  2. 

(45)  If  the  parties  intend  to  refer  all  die- 
potes,  the  terms  of  the  reference  should  be, 
**of  all  matters  in  difference  between  the  par- 
tus;* when  the  reference  is  only  intended  to 
be  of  the  matter  in  a  particular  cause,  it 
sboold  be,  **  of  all  matters  in  difference  in  the 
eaose."  3  T.  R.  626.  A  time  should,  in  all 
cases,  be  mentioned  within  which  the  award 
is  to  be  made ;  but  if  no  time  be  mentioned, 
the  award  should  be  msde  in  a  reasonable 
time.  2  Keb.  10.  20.  3  M.  &  8.  145.  It  is 
osoal  to  Test  in  the  arbitrators  a  power  of  en- 
lariing  the  time  for  making  their  award ;  but 
it  should  be  stipulated,  that  this  enlargement 
be  made  a  rule  of  court.  It  is  best  to  provide, 
that  the  arbitration  is  not  to  be  defeated  by 
the  death  of  either  party.  7  Taunt.  571.  8 
B.  d(  A.  3M.  3  D.  je  R.  164.  608.  In  some 
esses  the  court  will  amend  an  order  of  refer- 
ence.   5  Moore,  167. 

A  eoort  of  chancery  wiU  not  decree  a  spe- 
eific  performance,  10  Yes.  431.  6  Yes.  815. 
and  no  action  lies  for  not  appointing  an  arbi- 
trator, 2  B.  dc  P.  13 ;  but  if  a  party  has  agreed 
not  to  rsToke,or  has  oovenanted  to  perform  an 
award,  and  the  award  be  made,  he  will  be  lia- 
ble to  an  action  for  a  breach  of  the  agreement 
or  covenant,  if  he  revoke  or  refuse  to  perform 
the  award;  see  6  B.  &  A.  507.  1  D.  dc  R. 
106.  2  Chit.  R.  316.  5  East,  266 ;  and  see 
4  B.  dt  C.  103 ;  and  an  attachment  for  a  con- 
tempt ef  oonrt  sometimes  lies,  where  the  sub> 
misskm  is  a  rale  of  court.  Crompt.  Piac 
262.     lStra.593.    7  East,  607. 

With  respect  to  the  revoeatmi  6f  the  arbi- 
tntor'h  anthority,  it  is  a  rule  of  law,  that 
every  species  of  authority,  being  a  delegated 
power,  although  by  express  woras  made  irre- 
vocable, is  nevertheless  in  ^(enersl  revocable. 
Bee  8  Co.  82.  A  submission  to  arbitration 
may  be  revoked  by  the  aet  of  God,  by  opera- 
lioo  of  law,  or  by  the  act  of  the  parties. 

The  dtath  of  either  or  any  of  tae  parties  be- 
fi>rs  the  award  is  delivered,  in  ^neral  vacates 
the  submission,  unless  it  contain  a  stipulation 
to  the  contrary ;  see  1  Marsh.  366.  7  Taunt. 
671.  1  Moors,  287.  8.  C.  2  B.  de  A.  394; 
bal  where  all  matters  in  difference  in  a  cause 
ns  veftirsd  by  oder  of  nisi  phos  to  aibitra- 


tion, the  desth  of  one  of  the  parties,  at  any 
time  before  award  made,  is  aYevocation  of  the 
arbitrator's  authority,  and  the  court  will  set 
aside  an  award  made  after  his  death ;  or,  in 
other  words,  it  shouki  seem,  if  the  cause  of 
action  is  referred,  the  death  abates  the  action, 
but  not  so  if  other  matters  besides  the  cause 
of  action  are  referred.  3  D.  dc  R.  608.  2  B. 
dc  A.304. 

If  a  feme-sole  submit  to  arbitration,  and 
marry  before  the  award  is  delivered,  such 
nuoriaga  is  in  effect  a  revocation,  without  no- 
tice to  the  arbitrators,  2  Keb.  865.  Jones. 
388.  Roll.  Arb.  331 ;  but  the  husband  and 
wife  may  be  sued  on  their  bond  for  such  r^ 
Toking.    5  East,  266. 

Banknqftcy  of  one  of  the  parties  is  no  re- 
Tocation.    2  Chit.  Rep.  43.    4  B.  dc  A.  250. 

The  death  of  the  arokraiart,  or  one  of  them, 
will  defeat  tha  reference,  unless  there  be  a 
clause  in  the  submission  to  the  contrary,  see 
4  Moore,  3 ;  so  if  the  arbitrators  do  not  make 
the  award  within  the  limited  time,  or  they 
disagree,  or  refuse  to  act  or  intermeddle  any 
further.  1  Roll.  Ab.  261.  2  Sannd.  129. 
Tidd.  8  ed.  877. 

,  The  parties  themselves,  as  we  have  juat 
seen,  may  revoke  the  arbitrators'  suthority 
before  the  award  is  made :  the  revocation 
must  follow  the  nature  of  the  submission ;  if 
the  latter  be  by  parol,  so  may  the  revocation. 
2  Keb.  64.  If  tne  submission  be  by  deed,  so 
must  the  revocation.  8  Co.  72.  and  see  T. 
Jones,  134.  Notice  of  the  revocation  by  the 
act  of  the  parties  must  be  given  to  the  arbi- 
trators, in  order  to  render  it  effectual.  Roll. 
Arb.  331.  Yin.  Ab.  Authority,  13.  and  see  5 
B.  dt  A.  507. 

The  law  relating  to  the  i>roceedings  during 
the  conduct  of  the  arbitration,  and  the  duties 
of  arbitrators  and  umpires,  will  be  found  in  3 
Chit  Com.  Law,  650  to  656.  and  Caldw.  on 
Arb.  42.  45,  &c. ;  as  to  the  power,  dec.  of 
awarding  costs,  see  Tidd,  8  ed.  883  to  88T; 
as  to  when  a  court  of  equity  will  compel  an 
arbitrator  to  proceed,  see  1  Swanst.  40.  As 
to  the  general  requisites  of  an  award,  and 
how  it  will  be  construed,  see  3  Chit.  Com. 
Law,  656  to  660.  Tidd,  8  ed.  862.  For  the 
remedy  to  compel  the  performance  of  an  award, 
see  Tidd.  Prac.  8  ed.  887  to  894.  3  Chit.  Com. 
Law,  660  to  665;  and  for  the  relief  against 
an  improper  award,  see  3  Chit.  Com.  iia#, 
665  to  668.    Tidd.  Prac.  8  ed.  804  to  818 
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aa  well  in  controTenies  where  causes  are  depending,  as  in  those  where  no 
action  is  brought :  enacting,  by  statute  9  &  10  W.  III.  c.  15.  that  all  mer- 
chants and  others,  who  desire  to  end  any  controversy,  suit,  or  quarrel,  (for 
which  there  is  no  other  remedy  but  by  personal  action  or  suit  in  equity),  may 
agree,  that  their  submission  of  the  suit  to  arbitration  or  umpirage  shall  be 
made  a  rule  of  any  of  the  king's  courts  of  record,  and  may  insert  such  agree- 
ment in  their  submission,  or  promise,  or  condition  of  the  arbitration-bond : 
which  agreement  being  proved  upon  oath  by  one  of  the  witnesses  thereto, 
the  court  shall  make  a  rule  that  such  submission  and  award  shall  be  con- 
clusive :  and,  after  such  rule  made,  the  parties  disobeying  the  award  shall 
be  liable  to  be  punished,  as  for  a  contempt  of  the  court ;  unless  such 
award  shall  be  set  aside,  for  corruption  or  other  misbehaviour  in  the  arbi- 
trators or  umpire,  proved  on  oath  to  the  court,  within  one  term  after  the 
award  is  made  (46).  And,  in  consequence  of  this  statute,  it  is  now  be- 
come a  considerable  part  of  the  business  of  the  superior  courts,  to  set  aside 
such  awards  when  partially  or  illegally  made  ;  or  to  enforce  their  execu- 
tion, when  legal,  by  the  same  process  of  contempt,  as  is  awarded  for  dis- 
obedience to  those  rules  and  orders,  which  are  issued  by  the  courts  them-' 
selves. 


CHAPTER  II. 
OP  REDRESS  BY  THE  MERE  OPERATION  OF  LAW. 

Thb  remedies  for  private  wrongs,  which  are  effected  by  the  mere  opera- 
tion of  the  law,  will  fall  within  a  very  narrow  compass ;  there  being  only 
two  instances  of  this  sort  that  at  present  occur  to  my  recollection :  the  one 
that  of  retainer^  where  a  creditor  is  made  executor  or  administrator  to  his 
debtor;  the  other,  in  the  case  of  what  the  law  calls  a  remitter, 

I.  If  a  person  indebted  to  another  makes  his  creditor  or  debtee  his  exe- 
cutor, or  if  such  a  creditor  obtains  letters  of  administration  to  his  debtor ; 
in  these  cases  the  law  gives  him  a  remedy  for  his  debt,  by  allowing  him 
to  retain  so  much  as  will  pay  himself,  before  any  other  creditors  whose 
debts  are  of  equal  degree  (a)  ( 1 ).  This  is  a  remedy  by  the  mere  act  of  law, 
and  grounded  upon  this  reason  ;  that  the  executor  cannot,  without  an 
apparent  absurdity,  commence  a  suit  against  himself  as  a  representative 
of  the  deceased,  to  recover  that  which  is  due  to  him  in  his  own  private 
capacity :  but,  having  the  whole  personal  estate  in  his  hands,  so  much 
as  is  sufficient  to  answer  his  own  demand  is,  by  operation  of  law,  ap- 
plied to  that  particular  purpose.  Else,  by  being  made  executor, 
[*19]    *he  would  be  put  in  a  worse  condition  than  all  the  rest  of  the 

(«)  1  Ron.  Abr.  «n.    PlowcL  543.    See  Book  II.  page.  611. 

(46)  2  R.  8.  541,  <S&c.  kw.  Ante,  2  book,  512.  Plowd.  184.  Salk.  899. 

(1)  Toller,  4  ed.  295.  298.  So  if  a  credi-  But  now,  in  New-York,  execuiora  or  ad- 
Cor  be  made  a  co^xecator.  1  B.  &  P.  630.  miniatratora  cannot  retain  in  preference  to 
Tbe  aame  law  aa  to  an  adminiatrator,  8  T.  R.  other  debta  of  equal  degree  (2  R.  S.  88,  ^  33), 
407.  or  hair.  8  Vem.  08.  So  if  a  debtor  be  nor  doea  the  appointment  of  a  debtor  aa  ex- 
mad*  «x«ealor  of  ereditor,  it  ia  a  raleaia  at  ecotor  reieaaa  the  debt.    (Id.  64,  ^  13). 
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world  besides.  For,  though  a  rateable  payment  of  all  the  debts  of  the 
deceased,  in  equal  degree,  is  clearly  the  most  equitable  method,  yet  as 
every  scheme  for  a  proportionable  distribution  of  the  assets  among  all 
the  creditors  hath  been  hitherto  found  to  be  iippracticable,  and  productive 
of  more  mischiefs  than  it  would  remedy ;  so  that  the  creditor  who  first 
commences  his  suit  is  entitled  to  a  preference  in  payment ;  it  follows,  that 
as  the  executor  can  commence  no  suit,  he  must  be  paid  the  last  of  any, 
and  of  course  must  lose  his  debt,  in  case  the  estate  of  his  testator  should 
prove  insolvent,  unless  he  be  allowed  to  retain  it.  The  doctrine  of  retainer 
is  therefore  the  necessary  consequence  of  that  other  doctrine  of  the  law, 
the  priority  of  such  creditor  who  first  commences  his  action.  But  the 
executor  shall  not  retain  his  own  debt,  in  prejudice  to  those  of  a  higher 
degree  ;  for  the  law  only  puts  him  in  the  same  situation,  as  if  he  had  sued 
himself  as  executor,  and  recovered  his  debt ;  which  he  never  could  be 
supposed  to  have  done,  while  debts  of  a  higher  nature  subsisted.  Neither 
shall  one  executor  be  allowed  to  retain  his  own  debt,  in  prejudice  to  that 
of  his  co-executor  in  equal  degree  ;  but  both  shall  be  discharged  in  pro* 
portion  (b).  Nor  shall  an  executor  of  his  own  wrong  be  in  any  case  per- 
mitted to  retain  (c). 

II.  Remitter  (2)  is  where  he,  who  hath  the  true  property  or  jus  proprietor 
tis  in  lands,  but  is  out  of  possession  thereof,  and  hath  no  right  to  enter  with- 
out recovering  possession  in  an  action,  hath  afterwards  the  freehold  cast 
upon  him  by  some  subsequent,  and  of  course  defective,  title  ;  in  this  case 
he  is  remitted,  or  sent  back  by  operation  of  law,  to  his  ancient  and  more 
ceitain  title  (d)  (3).  The  right  of  entry,  which  he  hath  gained  by  a  bad 
title,  shall  be  ipso  facto  annexed  to  his  own  inherent  good  one :  and  his  de- 
feasible estate  shall  be  utterly  defeated  and  annulled,  by  the  instantaneous 
act  of  law,  without  his  participation  or  consent  (e).  As  if  A  dis- 
seizes B,  that  *is,  turns  him  out  of  possession,  and  dies,  leaving  a  [  *20  ] 
son  C  ;  hereby  the  estate  descends  to  C  the  son  of  A,  and  B  is 
barred  from  entering  thereon  till  he  proves  his  right  in  an  action ;  now,  if 
afterwards  G,  the  heir  of  the  disseizor,  makes  a  lease  for  life  to  D,  with  re- 
mainder to  B  the  disseize  for  life,  and  D  dies  ;  hereby  the  remainder  ac- 
crues to  B,  the  disseizee  :  who  thus  gaining  a  new  freehold  by  virtue  of 
the  remainder,  which  is  a  bad  title,  is  by  act  of  law  remitted^  or  in  of  his 
former  and  surer  estate  (/).  For  he  hath  hereby  gained  a  new  right  of 
possession,  to  which  the  law  immediately  annexes  his  ancient  right  of  pro- 
perty. 

If  the  subsequent  estate,  or  right  of  possession,  be  gained  by  a  man's 
own  act  or  consent,  as  by  immediate  purchase  being  of  full  age,  he  shall 
not  be  remitted.  For  the  taking  such  subsequent  est^e  was  his  own  fol- 
ly, and  shall  be  looked  upon  as  a  waver  of  his  prior  sight  {g).  Therefore 
it  is  to  be  observed,  that  to  every  remitter  there  are  regularly  these  inci- 
dents ;  an  ancient  right,  and  a  new  defeasible  estate  of  freehold,  uniting  in 
one  and  the  same  person  ;  which  defeasible  estate  must  be  cast  upon  the 
tenant,  not  gained  by  his  own  act  or  folly.  The  reason  given  by  Little- 
ton (A),  why  this  remedy,  which  operates  silently,  and  by  the  mere  act  of 

(*)  Viner.    AW,  t,  ntaUon,  D,  S.  (/)  Finch.  L.  194.    Litt.  4  663. 

(e)  5  Rep.  M.  (g)  Co.  Litt.  348. 350. , 

(4)  Litt. « 090.  3)  4  oei. 

(c)  Co.  Litt.  356.    Cro.  Jac.  460. 

(8)  For  law  of  remittor  in  general,  see  18       (3)  And  this  if  pnrt  of  the  estate  tiame  to 
Tm.Ab.tit.*«Samitter.'*    Co.Litt.347,a.       him  by  siieh  a  ^eieaaibto  titla.    Litt.608,e68. 
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lav,  was  allowed,  is  somewhat  similar  to  that  girea  in  the  pi^eediag  $iii- 
ole  ;  because  otherwise  he  who  hath  right  would  be  deprived  of  all  reme* 
dy.  '  For  as  he  himself  is  the  person  in  possession  of  the  fireehold,  there  is 
no  other  person  against  whoin  he  can  bring  an  action,  to  establish  his  prior 
right  (4).  And  for  this  cause  the  law  doUi  adjudge  him  in  by  remitter ; 
thftt  is,  in  such  plight  as  if  he  had  lawfully  recovered  the  same  land  by 
suit.  For,  as  lord  Bacon  observes  (»),  the  benignity  of  the  law  is  sueh,  as 
when,  to  preserve  the  principles  and  grounds  of  law,  it  depriveth  a  man  of 
his  remedy  without  his  own  fault,  it  will  rather  put  him  in  a  better  degree 

and  condition  than  in  a  worse.     Nam  quod  r§medio  is^tUuitur,  ipsa 
[  *21  ]    re  vaUt,  si  culpa  absit.     But  there  shall  be  no  ^remitter  to  a  right, 

for  which  the  party  has  no  remedy  by  action  (k) :  as  if  the  issue 
in  tail  be  barred  by  the  fine  or  warranty  of  his  ancestor,  and  the  freehold 
is  afterwards  cast  upon  him  ;  he  shall  not  be  remitted  to  his  estate  tail  {I) : 
for  the  operation  of  the  remitter  is  exactly  the  same,  after  the  union  of  the 
two  rights,  as  that  of  a  real  action  would  have  been  before  it.  As  there-  ^ 
fore  the  issue  in  tail  could  not  by  any  action  have  recovered  his  ancient 
estate,  he  shall  not  recover  it  by  remitter. 

And  thus  much  for  these  extrajudicial  remedies,  as  well  for  real  as  per* 
sonal  injuries,  which  are  ftirnished  or  permitted  by  the  law,  where  the 
parties  are  so  peculiarly  circumstanced,  as  not  to  make  it  eligible,  or  in 
some  cases  even  possible,  to  apply  for  redress  in  the  usual  and  ordinary 
methods  to  the  courts  of  public  justice. 


CHAPTER  III. 
OP  COURTS  IN  GENERAL  (1). 

The  next,  and  principal,  object  of  our  inquiries  is  the  redress  of  injuries 
by  suit  in  courts :  wherein  the  act  of  the  parties  and  the  act  of  law  co- 
operate ;  the  act  of  the  parties  being  necessary  to  set  the  law  in  motion, 
and  the  process  of  the  law  being  in  general  the  only  instrument  by  which 
the  parties  are  enabled  to  procure  a  certain  and  adequate  redress. 

And  here  it  will  not  be  improper  to  observe,  that  although  in  the  several 
cases  of  redress  by  the  act  of  the  parties  mentioned  in  a  former  chapter  («), 
the  law  allows  an  extrajudical  remedy,  yet  that  does  not  exclude  the  or- 
dinary course  of  justice  :  but  it  is  only  an  additional  weapon  put  into  the 
hands  of  certain  persons  in  particular  instances,  where  natural  equity  or 
the  peculiar  circumstances  of  their  situation  required  a  more  expeditious 
remedy,  than  the  formal  process  of  any  court  of  judicature  can  furnish. 
Therefore,  though  I  may  defend  myself,  or  relations,  from  external  vio- 
lence, I  yet  am  afterwards  entitled  to  an  action  of  assault  and  battery  : 
though  I  may  retake  my  goods,  if  1  have  a  fair  and  peaceable  opportunity, 
this  power  of  recaption  does  not  debar  me  ftrom  my  action  of  trover  or  de- 

(0  Elem.  c.  9.  (t)  Moor.  115.    1  Ann.  186. 

(Jr)  Co.  Liu.  MO.  (a)  Ch.  1. 

(4)  See  poet  190.  for  the  edTentegee  of  tkie  ooarte.  eee  Com.  Dig.  Couxtt ;  Bao.  Ab. 
law  of  raautur.  Couto ;  Via.  Ab.  Cooits. 

(1>  As  to  sMftt  IB  gmMsl*  Md  Ihi  sftiwl 
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dnne :  I  may  either  enter  on  the  lands,  on  which  I  have  a  right  of  entry, 
Of  may  demand  possession  by  a  real  action  :  I  may  either  abate  a  nuisance 
by  my  own  authority,  or  call  upon  the  law  to  do  it  for  me  :  I  may 
distrain  for  rent,  or  have  an  action  of  debt,  at  my  own  ^option  :  if  [  *23  ] 
I  do  not  distrain  my  neighbour's  cattle  damage'feasant,  I  may  com- 
pel him  by  action  of  trespass  to  make  me  a  fair  satisfaction  ;  if  a  heriot,  or 
a  deodand,  be  withheld  from  me  by  fraud  or  force,  I  may  recover  it  though 
I  never  seized  it.  And  with  regard  to  accords  and  arbitrations,  these,  in 
their  nature  being  merely  an  agreement  or  compromise,  most  indisputably 
suppose  a  previous  right  of  obtaining  redress  some  other  way  ;  which  is 
given  up  by  such  agreement.  But  as  to  remedies  by  the  mere  operation 
of  law,  those  are  indeed  given,  because  no  remedy  can  be  ministered  by  suit 
or  action,  without  running  into  the  palpable  absurdity  of  a  man's  bringing 
an  action  against  himself :  the  two  cases  wherein  they  happen  being  such 
wherein  the  only  possible  legal  remedy  would  be  directed  against  the  very 
person  himself  who  seeks  relief. 

In  all  other  cases  it  is  a  general  and  indisputable  rule,  that  where  there 
is  a  legal  right,  there  is  also  a  legal  remedy,  by  suit  or  action  at  law, 
whenever  that  right  is  invaded.  And  in  treating  of  these  remedies  by  stut 
in  courts,  I  shall  pursue  the  following  method  :  first,  I  shall  consider  the 
nature  and  several  species  of  courts  of  justice  ;  and,  secondly,  I  shall  point 
oat  in  which  of  these  courts,  and  in  what  manner,  the  proper  remedy  may 
be  bad  for  any  private  injury ;  or.  in  other  words,  what  injuries  are  cogni- 
zable, and  how  redressed,  in  each  respective  species  of  courts. 

First  then,  of  courts  of  justice.  And  herein  we  will  consider,^f  ^f ,  their 
nature  and  incidents  in  general ;  and  then,  the  several  species  of  them, 
erected  and  acknowledged  by  the  laws  of  England. 

A  court  is  defined  to  be  a  place  wherein  justice  is  judicially  adminis- 
tered {b).  And,  as  by  our  excellent  constitution  the  sole  executive  power 
of  the  laws  is  vested  in  the  person  of  the  king,  it  will  follow  that 
an  courts  of  justice,  which  are  *the  medium  by  which  he  admi-  [  *24  ] 
nisters  the  laws,  are  derived  from  the  power  of  the  crown  (c).  For, 
whether  created  by  act  of  parliament,  or  letters  patent,  or  subsisting  by 
prescription  (the  only  methods  by  which  any  court  of  judicature  (d)  can 
exist),  the  king's  consent  in  the  two  former  is  expressly,  and  in  the  latter 
impliedly,  given.  In  all  these  courts  the  king  is  supposed  in  contempla- 
tion of  law  to  be  always  present ;  but  as  that  is  in  fact  impossible,  he  is 
there  represented  by  his  judges,  whose  power  is  only  an  emanation  of  the 
royal  prerogative. 

For  the  more  speedy,  universal,  and  impartial  administration  of  justice 
between  subject  and  subject,  the  law  hath  appointed  a  prodigious  variety 
of  courts,  some  with  a  more  limited,  others  with  a  more  extensive  jurisdic- 
tion ;  some  constituted  to  inquire  only,  others  to  hear  and  determiiie ;  some 
to  determine  in  the  first  instance,  others  upon  appeal  and  by  way  of  re- 
view. All  these  in  their  turns  will  be  taken  notice  of  in  their  respective 
places  :  and  I  shall  therefore  here  only  mention  one  distinction,  that  runs 
throughout  them  all ;  mz.  that  some  of  them  are  courts  of  record,  others 
not  of  record.  A  court  of  record  is  that,  where  the  acts  and  judicial  pro- 
ceedings are  enrolled  in  parchment  (2)  for  a  perpetual  memorial  and  testi- 
er) Co.  litt.  58.  (d)  Co.  Litl.  MO. 
(e)  SeebookI.cfa.«7 

(2)  In  New-York  they  may  be  on  paper  or  parchment    2  R.  S.  275,  6  9. 
Vol..  II.  6 
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mony :  which  rolls  axe  called  the  records  of  the  court,  and  are  of  such  ligh 
and  super-eminent  authority,  that  their  truth  is  not  to  be  called  in  ques- 
tion. For  it  is  a  settled  rule  and  maxim  that  nothing  shall  be  averred 
against  a  record,  nor  shall  any  plea,  or  even  proof,  be  admitted  to  the  con* 
trary  (e)  (3).»  And  if  the  existence  of  a  record  be  denied,  it  shall  be  tried  by 
nothing  but  itself ;  that  is,  upon  bare  inspection  whether  there  be  any  such 
record  or  no ;  else  there  would  be  no  end  of  disputes  (4).  But,  if  there  ap 
pear  any  mistake  of  the  clerk  in  making  up  such  record,  the  court  will  di- 
rect him  to  amend  it.  All  courts  of  record  are  the  king's  courts,  in  right 
of  his  crown  and  royal  dignity  (/),  and  therefore  no  other  court 
[  *25  }  hath  authority  to  fine  or  imprison  ;  so  that  the  very  erection  *of  a 
new  jurisdiction  with  the  power  of  fine  or  imprisonment  makes  it 
instantly  a  court  of  record  (^)  (5).  A  court  not  of  record  is  the  court  of  a 
private  man ;  whom  the  law  will  not  intrust  with  any  discretionary  power 
over  the  fortune  or  bberty  of  his  fellow-subjects.  Such  are  the  courts* 
baron  incident  to  every  manor,  and  other  inferior  jurisdictions  :  where  the 
proceedings  are  not  enrolled  or  recorded ;  but  as  well  their  existence  as 
the  truth  of  the  matters  therein  contained  shall,  if  disputed,  be  tried  and 
determined  by  a  jury.  These  courts  can  hold  no  plea  of  matters  cognizable 
by  the  common  law,  unless  under  the  value  of  40^.  nor  of  any  forcible  in- 
jury whatsoever,  not  having  any  process  to  arrest  the  person  of  the  de- 
fendant (A). 

In  every  court  there  must  be  at  least  three  constituent  parts,  the  actoff 
reus,  and  judex  :  the  actor,  or  plaintiff,  who  complains  of  an  injury  done  ; 
the  reus,  or  defendant,  who  is  called  upon  to  make  satisfaction  for  it ;  and 
the  judex,  or  judical  power,  which  is  to  examine  the  truth  of  the  fact,  to 
determine  the  law  arising  upon  that  fact,  and,  if  any  injury  appears  to 
have  been  done,  to  ascertain,  and  by  its  officers'  to  apply  the  remedy.  It 
is  also  usual  in  the  superior  courts  to  have  attorneys,  and  advocates  or 
counsel,  as  assistants. 

An  attorney  at  law  answers  to  the  procurator,  or  proctor,  of  the  civilians 
and  canonists  (t).  And  he  is  one  who  is  put  in  the  place,  stead,  or  turn  of 
another,  to  manage  his  matters  of  law.  Formerly  every  suitor  was 
obliged  to  appear  in  person,  to  prosecute  or  defend  his  suit  (according  to 
the  old  Gothic  constitution)  {k),  unless  by  special  license  under  the  king's 
letters  patent  (l).     This  is  still  the  law  in  criminal  cases  (6).     And  an 

le)  Co.  Litt.  900.  «  3,  speaks  of  '*^proe»at9rams,  qui  im  M^mim 

(f)  Finch.  L.  931.  partibtu  attomati  wmtcupoHtur.*' 

(g)  Salk.  900.    19  Mod.  388.  (k)  Stiemhook  d«  jun  OiOk,  I.  \y  e,  9 
(A)  9  Inst.  311.  (OF.N.B.  95. 

(t)  Pope  Boniface  VIII.  in  0  Dterttal.  1 3,  M«, 

(3)  This  role  is  aubiect  to  some  exceptiona ;  record,  is  triable  only  by  s  jury.  6  East,  473'. 
for  in  the  case  of  a  judgment  signed  on  a  war-        (5)  But  erery  court  of  record  has  not< 


rant  ofattorpey  given  upon  an  unlawful  consi-  sarily  a  power  to  fine  and  imprison.    1  Sid. 

deration,  or  obtained  by  fraud,  upon  an  affida-  145.    There  are  several  of  the  king's  courts 

▼it  thereof,  the  court  will  afford  relief  upon  a  not  of  record,  as  the  court  of  equity  in  chance^ 

summary  application.    Dougl.    196.    Cowp.  ry,*  the  admiralty  courts,  &c.    4  Inst.  84.   37 

727.    1  Hen.  Bla.  75.    And  equity  will  relieve  H.  6. 14.  b.  YeW.  227.  Com.  Dig.  tit.  Chance- 

against  a  judgment  obtained  by  fraud  or  col-  ry,  C.  2. 

lusion.  1  Anst.  8.  3  Ves.  &  B.  42.  And  third  (6)  This  is  not  unirersall/  so,  for  in  prose- 
persons  who  have  been  defrauded  by  a  collu-  cutions  and  informations  for  misdemeanors, 
•ive  judgment  may  shew  such  fraud,  so  as  to  especially  in  the  court  of  king's  bench,  a  de- 
prevent  themselves  from  being  prejudiced  by  fendant  may,  and  usually  does,  appear  and 
It.  2  Marsh.  392.  7  Taunt.  97.  13  Eliz.  c.  5.  plead  by  his  attorney  or  clerk  in  court.  1  Chit- 
(4)  But  an  Irish  judgment,  though  one  of  ty's  Crim.  Law.    But  an  attorney  has  no  right 

»  The  coorl  of  chancery  in  New-York  is  now  a  ctfirt  of  raooid.    2  R.  S.  276,  H-  ^  i^ 
168, « 1. 
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iiBfll  c«im0t  to  this  day  appear  by  attorney,  but  in  person  (m),  for 
lie  balh  not  discretion  to  enable  him  to  appoint  *a  proper  substi-  [  *26  ] 
tote  :  and  upon  his  being  brought  before  the  court  in  so  defence* 
iess  a  condition,  the  judges  are  bound  to  take  care  of  his  interests,  and 
they  shall  admit  the  best  plea  in  his  behalf  that  any  one  present  can  sug- 
gest (n).  But,  as  in  the  Roman  law,  **  ctuii  olim  in  usu  fuisset,  alterius  no^ 
mine  agi  non  posse j  sed,  quia  hoe  nan  nunitnam  incommoditatem  habebatf  coepe* 
mnt  homines  per procwratores  litigare  {o)"  so  with  us,  upon  the  same  princi- 
ple of  convenience,  it  is  now  permitted  in  general,  by  divers  ancient  sta- 
tutes, whereof  the  first  is  statute  Westm.  3.  c.  10.  that  attorneys  may  be 
made  to  prosecute  or  defend  any  action  in  the  absence  of  the  parties  to 
the  suit.  These  attorneys  are  now  formed  into  a  regular  corps ;  they 
aie  admitted  to  the  execution  of  their  office  by  the  superior  courts  of 
Westminster-hall ;  and  are  in  all  points  officers  of  the  respective  courts  of 
which  they  are  admitted  ;  and,  as  they  have  many  privileges  on  account 
of  their  attendance  there,  so  they  are  peculiarly  subject  to  die  censure  and 
animadversion  of  the  judges  (7).  No  man  can  practice  as  an  attorney  in 
any  of  those  courts,  but  such  as  is  admitted  and  sworn  an  attorney  of  that 
particular  court :  an  attorney  of  the  court  of  king's  bench  cannot  practice 
in  the  court  of  common  pleas ;  nor  vice  versa.  To  practise  in  the  court  of 
chancery  it  is  also  necessary  to  be  admitted  a  solicitor  therein  :  and  by  the 
statute  22  Geo.  II.  c.  46.  no  person  shall  act  as  an  attorney  at  the  court 
of  quarter  sessions,  but  such  as  has  been  regularly  admitted  in  some  supe- 
rior court  of  record.  So  early  as  the  statute  4  Henry  IV.  c.  18.  it  was 
enacted,  that  attorneys  should  be  examined  by  the  judges,  and  none  ad- 
mitted but  such  as  were  virtuous,  learned,  and  sworn  to  do  their  duty. 
And  many  subsequent  statutes  (p)  have  laid  them  under  farther  regula- 
tions. 

Of  advocates,  or  (as  we  generally  call  them)  counsel,  there  are  two 
species  or  degrees  ;  barristers,  and  Serjeants.  The  former  are  admitted 
aher  a  considerable  period  of  study,  or  at  least  standing,  in  the  inns 
of  court  (q) ;  and  are  in  our  old  books  ^styled  apprentices,  appren-  [  *27] 
ticii  ad  legem,  being  looked  upon  as  merely  learners,  and  not  qua- 
lified to  execute  the  full  office  of  an  advocate  till  they  were  sixteen  years 
standing ;  at  which  time,  according  to  Fortescue  (r),  they  might  be  called 
to  the  state  and  degree  of  Serjeants,  or  servientes  ad  legem.  How  ancient 
and  honourable  this  state  and  degree  is,  with  the  form,  splendour,  and 
profits  attending  it,  hath  been  so  fully  displayed  by  many  learned  wri- 
ters {s),  that  it  need  not  be  here  enlarged  on.  I  shall  only  observe,  that 
Serjeants  at  law  axe  bound  by  a  solemn  oath  (t)  to  do  their  duty  to  their 

(at)  F.  N.  B.  S7.  («)  Forteac.  ibid.    10  Rep.  pref.  Dagd.  Orig. 

in}  firo.  Ahr.  t.  tAtf^  1 .  Jwid.    To  which  may  be  added  a  tract  by  the  Ute 

(•}  hgt.  4,  fir.  10.  Serjeant  Wynne,  printed  in  1765,  entitled  **  Obser- 

{91  t  Jac.  L  c.  7.    IS  Geo.  I.  c.  M.   %  Geo.  11.  c  Tations  toaehing  the  antiquity  and  dignity  of  the 

8.    S9G«>.  II.  C.46.    »G«o.ILc.SO.  degree  of  seijeant  at  law." 


(f)  SeeBookI.intit>d.«l. 
(r)  i>K  LL.  c.  SO. 


legree  of  seneant 
<l)  S  Inst.  ftU. 


to  be  preaent  during  the  inTeatigation   of  a    exerciae  of  his  profession.    4  Burr.  2061.  and 
i  of  felony  before  a  macistrate  against    see  4  B.  &  A.  202.    If  he  be  deficient,  and  a 


Us  dient    3  B.  dc  A.  432.  ana  see  1  B.  dc  C.  loss  thereby  arises  to  hia  client,  he  is  Inble  to 

37*.  an  action  in  damages,  2  Wils.  325.    1  Bing. 

(7)  An  attorner  is  bound  to  use  eare,  skilK  347 ;  wid  in  some  cases,  as  we  hare  above 

tm  integrity,  and  if  he  be  not  deficient  in  any  eeen,  the  court  of  which  he  is  an  attorney  will 

of  these  sMendal  reqointes,  he  is  not  respon-  afford  a  summary  remedy. 
«Ui  fv  any  enor  or  mistake  arising  in  the 

•  As  to  Uw  of  Nsw-Yorfc,  sea  4  book,  p.  318,  nois  2. 
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clients :  and  that  by  custom  (u)  the  judges  of  the  courts  of  Westminster 
are  alwa3rs  admitted  into  this  venerable  order,  before  they  are  advanced  to 
the  bench ;  the  original  of  which  was  probably  to  qualify  the  puisne  ba- 
rons of  the  exchequer  to  become  justices  of  assise,  according  to  the  exi- 
gence of  the  statute  of  14  Edw.  III.  c.  16.  From  both  these  degrees 
some  are  usually  selected  to  be  his  .majesty's  counsel  learned  in  the  law : 
the  two  principal  of  whom  are  called  his  attorney,  and  solicitor  general. 
The  first  king's  counsel,  under  the  degree  of  serjeant,  was  sir  Francis  Ba^ 
con,  who  was  made  so  honoris  causa^  without  either  patent  or  fee  (to) ;  so 
that  the  first  of  the  modem  order  (who  are  now  the  sworn  servants  of  the 
crown,  with  a  standing  salary)  seems  to  have  been  sir  Francis  North,  af- 
terwards lord  keeper  of  the  great  seal  to  king  Charles  II.  {x)  These  king's 
counsel  answer,  in  some  measure,  to  the  advocates  of  the  revenue,  advocati 
fiseif  among  the  Romans.  For  they  must  not  be  employed  in  any  cause 
against  the  crown  without  special  license  (8) ;  in  which  restriction  they 
agree  with  the  advocates  of  the  fisc  (y)  :  but  in  the  imperial  law  the  pro- 
hibition was  carried  still  further,  and  perhaps  was  more  for  the  dignity  of 

the  sovereign  :  for,  excepting  some  peculiar  causes,  the  fiscal  ad- 
[  *28  ]    vocates  were  not  permitted  to  be  at  all   concerned  *in  private 

suits  between  subject  and  subject  (z).  A  custom  has  of  late  years 
prevailed  of  granting  letters  patent  of  precedence  to  such  barrister,  as  the 
crown  thinks  proper  to  honour  with  that  mark  of  distinction :  whereby 
they  are  entitled  to  such  rank  and  pre-audience  (a)  as  are  assigned  in  their 
respective  patents  ;  sometimes  next  after  the  king's  attorney-general,  but 
usually  next  ailer  his  majesty's  counsel  then  being.  These  (as  well  as 
the  queen's  attorney  and  solicitor-general)  (b)  rank  promiscuously  with  the 
king's  counsel,  and  together  with  them  sit  within  the  bar  of  the  respective 
courts  ;  but  receive  no  salaries,  and  are  not  sworn ;  and  therefore  are  at 
liberty  to  be  retained  in  causes  against  the  crown.  And  all  other  Ser- 
jeants and  barristers  indiscriminately  (except  in  the  court  of  common 
pleas,  where  only  Serjeants  are  admitted)  (10)  may  take  upon  them  the 
protection  and  defence  of  any  suitors,  whether  plaintiff  or  defendant ;  who 
are  therefore  called  their  clients,  like  the  dependants  upon  the  ancient  Ro- 
man orators.  Those  indeed  practised  gratis,  for  honour  merely,  or  at 
most  for  the  sake  of  gaining  influence  :  and  so  likewise  it  is  established 
with  us  (c),  that  a  counsel  can  maintain  no  action  for  his  fees ;  which  are 

(m)  Fortesc.  c.  50.  5.  The  king's  solicitor-general  (»). 

(w)  See  hia  letters,  956.  6.  The  king's  Serjeants. 

(«)  See  his  life  by  Roger  North,  87.  7.  The  king's  counsel,  with  the  queen's  attorney 

(y)  Cod.  S.  9. 1.  and  solicitor. 

(s)  Ihid.  S.  7. 13.  8.  Serjeants  at  law. 

(a)  Pre-audience  in  the  courts  is  reckoned  of  so  0.  The  recorder  of  London, 

mnch  consequence,  that  it  may  not  be  amiss  to  10.  Advocates  of  the  civil  law. 

subjoin  a  short  table  of  the  precedence  which  usu*  11.  Barristers, 

ally  obtains  among  the  practisers.  In  the  courts  of  exchequer  two  of  the  most  ez- 

1 .  The  king's  premier  seijeant  (so  constituted  by  perienced  banisters,  called  the  po»t-mui  and  the 

special  patent)  (0).  tv^-man  (firom  the  places  in  which  they  sit)  have 

%.  The  king's  ancient  serjeant,  or  the  eldest  also  a  precedence  in  motions, 

among  the  king's  Serjeants  (9).  (6)  Sold.  tit.  Jum.  1.  0,  7. 

3.  The  king's  advocate-general.  (c)  Davis  pref.  SS.    I  Ch.  Rap.  38. 

4.  The  king's  attorney-general  (9). 

5(8)  Hence  none  of  the  king's  eoaniel  can  the  king's  attorney  and  solicitor-general  are 
ablicly  plead  in  conrt  for  a  prisoner,  or  a  now  to  have  place  and  audience  before  the 
efSsndant  in  a  criminal  prosecution,  withoat  king's  premier  serjeant. 
a  license,  which  is  never  refuaed ;  bat  an  ex-  ([10)  That  is,  in  bank ;  for  at  trials  at  nisi 
panse  of  about  nine  pounds  most  be  inoarred  prius  in  C.  P.  a  barrister,  who  is  not  a  sar- 
in obtaining  it  JMnt,  may  even  laad  a  eansa. 
(9)  By  the  king's  mandata,  14tk  Dae.  1811, 
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pretit  not  as  loeatioveleonduetio,  but  as  quiddam  honorarium ;  not  as  a  sa^ 
fary  or  hire,  but  as  a  mdre  gratuity,  which  a  counsellor  cannot  demand 
without  doing  wrong  to  his  reputation  ((f)  (11)  :  as  is  abo  laid  down  with 
regard  to  advocates  in  the  ciyil  law  (e),  whose  honorarium  was  directed  by 
a  decree  of  the  senate  not  to  exceed  in  any  case  ten  thousand  ses- 
terces, *or  about  80/!  of  English  money  (/)  (12).  And,  in  order  [  *29  ] 
to  encourage  due  freedom  of  speech  in  the  lawful  defence  of  their 
clients,  and  at  the  same  time  to  give  a  check  to  the  unseemly  licentious- 
ness of  prostitute  and  illiberal  men  (a  few  of  whom  may  sometimes  insi- 
nuate themselves  even  into  the  most  honourable  professions),  it  hath  been 
bolden  that  a  counsel  is  not  answerable  for  any  matter  by  hmi  spoken,  re- 
lative to  the  cause  in  hand,  and  suggested  in  his  client's  instructions  ;  al- 
though it  should  reflect  upon  the  reputation  of  another,  and  even  prove 
absolutely  groundless  :  but  if  he  mentions  an  untruth  of  his  own  inven- 
tion, or  even  upon  instructions  if  it  be  impertinent  to  the  cause  in  hand,  he 
is  then  liable  to  an  action  from  the  party  injured  (^)  (13).  And  counsel 
guilty  of  deceit  or  collusion  are  punishable  by  the  statute  Westm.  I.  3 
Edw.  I.  c.  28.  with  imprisonment  for  a  year  aud  a  day,  and  perpetual 
silence  in  the  courts ;  a  punishment  still  sometimes  inflicted  for  gross 
nusdemeanors  in  practice  (A)  (14). 

(4)  OeTte,  93.  {g)  Cro.  Jac.  90. 

(«)  rr,  11.  6. 1.  (A)  Sir  T.  Raym.  370. 


(11)  Upon  the  same  principle  a  ph^aician 
cannot  maintain  an  action  tor  his  fees.  4 
Term  Re|v  317*.  It  has  also  been  held,  that 
BO  action  Ues  to  rseoTer  back  a  fee  gi7ea  to  a 
barrister  to  arnie  a  cause  which  he  did  not  at- 
tend. Peahens  R.  122.  Formerly  it  was  con- 
sidered, that  if  a  counsel  disclosed  bis  clients 
case  or  neglected  to  attend  to  it,  he  was  liable 
to  be  sued.  See  Yin.  Ab.  Actions  of  Assump- 
sit, P.  But  in  more  modern  times  it  has  been 
considered,  that  no  such  action  is  sustainable. 
Peak«*s  R.  96. 

On  the  other  hand,  Serjeants  and  barristers 
are  entitled  to  certain  pririleges.  Each  is  an 
eaquire,  and  his  eldest  son  is  qualified  to  kill 
game.  (1  T.  R.  44).  They  are  entitled  when 
sued  separately  to  have  the  renue  laid  in  any 
action  against  them  in  Middlesex,  1  Stra.  610 ; 
and  are  pririleged  from  anest  and  from  being 
taken  in  execution  whilst  they  are  on  their 
proper  circuit,  and  when  thev  are  attending 
the  si^Dp  At  ai^i  prius.    1  Hen.  Bla.  636. 

(12)  Tne  circumstances  which  led  to  this 
decree,  as  recorded  by  Tacitus,  deserve  to  be 
Mwntioned.  Samius,  a  Roman  knight  of  dis- 
tinction, having  given  Suilius  a  fee  of  three 
thousand  guineas  to  undertake  his  defence, 
and  finding  that  he  was  betrayed  by  his  advo- 
cate, ferio  m  domo  epu  incuburt.  In  conse- 
quence of  this  the  senate  insisted  upon  enforc- 
ing the  Cincian  law,  qua  cavttur  atUiquitiUt 
meqmM  eft  cmuam  orandiaH  jMcwiiam  domuiwe 
ccapiaL 

Tacitus  then  recites  the  aiguments  of  those 
who  spoke  against  the  payment  of  fees,  and  of 
those  who  supported  the  practice ;  azid  con- 
eludes  with  telling  us,  that  Claudius  Cesar 
thinking  that  there  was  more  reason,  though 


less  liberality,  in  the  arguments  of  the  latter, 
captendis  peeunii*  posuU  modum,  usqut  «d  dena 
S4»tertiat  quern  egntai  repehmdarum  tenartntur, 
1  Ann.  lib.  11.  c.  5. 

But  besides  the  acceptance  of  such  immense 
fees,  the  perfidy  of  aavocates  had  become  a 
common  traffic ;  for  Tacitus  introduces  the 
subject  by  observing,  nee  quidqttam  publiem 
merds  tarn  venalefuit  muan  advocaionim  perfi- 
dia.  To  the  honour  of  our  courts  the  corrup- 
tion of  judges  and  the  treachery  of  counsel  are 
crimes  unheard  of  in  this  country.  Quid  enim 
est  jus  dvile  J  Quod  neque  uweti  gratia^  ns- 
que  perfrinp  poteruidy  neque  adulterari  pecunid 
possit.    Cic.  pro  CflBcina. 

(13)  See  the  late  important  case  establbh- 
ing  the  correctness  of  this  position.  Holt,  C. 
N.  P.  621.  1  B.  &  A.  232.  1  Saund.  Rep. 
130. 

(14)  The  courts  of  the  U.  S.  are  the  Su- 
preme, the  Circuit,  and  the  District  Courts ; 
their  jurisdiction  is  limited  In^^the  constitution. 
Art.  3,  Section  22.  But  Congress  has  not 
vested  in  them  all  the  power  that  it  might 
under  the  constitution,  and  they  have  only  such 
jurisdiction  as  Congress  may  choose  to  confer. 
(Id.  ^  2). 

Bv  the  law  of  1789,  ch.  20,  (1  Story's  Laws 
U.  ^.  58,  ^  13),  the  Supreme  Court  ha^  ex- 
clusive jurisdiction  of  all  controversies  of  a 
civil  naturo  where  a  state  is  a  party,  except 
between  a  state  and  its  citizens,  and  except 
also  between  a  state  and  citizens  of  other 
states  or  aliens ;  in  which  latter  case  it  has 
original,  but  not  exclusive,  jurisdiction  :  it  has 
also  exclusive  jurisdiction  of  all  suits  aninst 
ambassadors  or  other  public  ministers  ana  their 
domestics;  and  original,  but  not  exclusive, 

*  In  New-York  the  right  of  counsel  and  of  physicians  to  sue  for  their  fees  is  fuUy  reeoc- 
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jariadietioii  of  initt  by  ambMtadon  or  other 
pablie  ministart,  or  in  which  a  consul  or  a 
Tice-conaul  is  a  party.  It  has  also  appellate 
jttiisdiction  from  the  Circuit  Courts,  m  civil 
•etions  brought  there  originally,  or  remored 
there  fifom  the  state  courts,  or  by  appeal  from 
a  district  court,  when  the  matter  in  dis- 
pute exceeds  2,000  dollars :  (id  60,  ^  22) :  and 
nrom  the  highest  state  courts  when  there  has 
been  dravm  in  question  the  validity  of  a  treaty 
or  a  statute  of.  or  an  authority  exercised,  under 
the  U.  S.  and  the  decision  below  has  been 
•gainst  ita  validity :  or  there  has  been  drawn 
in  Question  the  validity  of  a  statuta  of,  or  an 
•otnority  exercised,  under  any  state,  on  the 
ground  of  their  being  repugnant  .to  the  consti- 
tution, treaties,  or  laws  of  the  U.  S.  and  the 
decision  below  has  been  in  favour  of  the  va- 
lidity of  such  state  law  or  authority :  or  where 
the  decision  below  has  been  against  a  ri^ht 
claimed  under  any  clause  of  the  constitution 
<»f  the  U.  S.  or  of  a  treaty,  or  statute  of,  or 
commission  held  under,  the'  U.  S.  (Id.  p.  61,  6 

This  is  the  highest  court  in  the  country, 
and  ma^  be  considered  the  highest  and  most 
august  in  the  world,  for  the  controversies  even 
of  States  may  be  determined  by  it,  and  it  may 
declare  unconstitutional,  and  therefore  void, 
the  acta  of  those  states,  and  even  the  acta  of 
Congress. 

The  Circuit  Court  is  next  in  rank  :  it  has 
original  jurisdiction,  eoncarrently  with  the 
State  courts,  of  all  civil  suits  where  the  matter 
in  dispute  exceeds  500  dollars,  and  the  U.  S. 
are  plaintiffs,  or  an  alien  is  a  party,  or  the 
suit  is  between  a  citizen  of  the  state  where 
the  suit  is  brought  and  a  citizen  of  another 
state.  It  has  exclusive  jurisdiction  of  all 
crimes  and  offences  cognizable  under  the  au- 
thority of  the  U.  S.  except  when  specially  other- 
wise provided;  and  concurrent  jurisdiction 
with  the  district  courts  of  the  crimes  and  of- 
fences cognizable  therein.  (Id«  57.  ^11).  It 
has  also  appellate  jurisdiction  from  the  dis- 
trict court.    (Id). 

The  District  Court  has  jurisdiction,  exclu- 
sively of  the  Slate  courts,  of  all  crimes  and  of- 
fences cognizable  under  the  authority  of  the 
U.  S.  committed  within  its  district  or  upon 
the  hi^h  sess,  where  no  other  punishment  than 
whippmg  not  exceeding  thirty  stripes,  a  fine 
not  exceeding  100  dollars,  or  a  temn  of  impri- 
sonment not  exceeding  6  months,  is  to  be  in- 
flicted :  and  also  has  exclusive  original  cog- 
nixance  of  all  civil  causes  of  sdmiralt^  and 
maritime  iurisdiction,  including  all  seizures 
under  the  laws  of  import,  navigation,  ox  trade 
of  the  U.  S.,  where  the  seizures  are  made  on 
waters  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burthen  within  ita  district,  as 
also  upon  the  high  seas ;  saving  to  the  suitors 
in  all  cases  the  common  law  remedy  where  it 
is  competent.  It  has  also  original  jurisdiction 
of  sil  seizures  on  land  or  other  waters  than 
those  above  mentioned,  made  under  the  laws 
of  the  U.  S.,  and  of  all  suite  for  penalties  and 
forfeitures  incurred  under  those  laws.  It  has 
also  cognizance,  concurrently  with  the  state 
eourta  and  the  circuit  courta,  of  all  cases  where 
an  alien  sues  for  a  ton  only  in  violation  of  the 
law  of  nations  or  a  traaty  of  the  U.  S. :  also 


of  all  suite  at  eommoii  law  when  llis  U.  8. 
sue,  and  the  matter  in  dispute  anoanta  to  100 
dollars.  It  also  has  jurisdiction,  exclusively  of 
the  State  courts,  of  all  suite  againft  oonsuls  or 
vice-consuls,  except  for  offences  abpva  the 
description  above  inentioned.  It  also  has  a 
concurrent  jurisdiction  in  suite  of  common 
law,  where  tne  U.  S.  or  any  oflicer  thereof,  un- 
der any  act  of  congrsss,  sua,  although  ths 
amount   is  under  100  dollars.    (Id.  1531|  ^ 

In  addition  to  these  there  are  also  Comts 
Martial,  and  Naval  courta,  for  the  army  and 
navy. 

In  the  state  of  New-York  the  highest  court 
is  the  Court  of  Enom,  consisting  of  the  senate, 
the  chancellor,  and  the  judges  of  the  Supreme 
Court :  it  is  also  the  court  for  die  trial  of  im- 
peachmente.  In  no  ease,  except  the  trial  of 
unpeachmente,  has  it  original  jurisdiction.  ▲ 
wnt  of  error  from  the  decisions  of  the  Supreme 
Court  lies  to  this  court,  and  then  the  justices 
of  that  court  merely  assign  the  reasons  of  their 
decision  without  voting.  An  appeal  lies  to  it 
from  the  decision  of  the  chancellor,  and  then 
he  merely  assigns  his  reasons  for  his  decisitm 
without  voting.  No  other  matters  come  be- 
fore this  court. 

The  chancellor  has  the  same  equity  powers 
as  the  chancellor  in  England :  appeals  also  lie 
to  him  from  the  decisions  of  the  vice-chancel- 
lors, and  in  some  cases  from  the  decisions  of 
surrogates. 

The  Supreme  Court  has  jurisdiction  in  all 
common  law  cases.  It  is  aided  in  practice, 
almost  entirely  relieved  from  the  rria/ of  causes, 
as  the  circuit  judges  try  issues  of  fact  in  all 
civil  common  law  causes  ;  and  with  two  of  the 
judges  of  the  county  courte,  are  the  judges  in 
the  court  of  Oyer  and  Terminer.  Tne  circuit 
judges  are  also  the  vice-chancellors  of  their 
own  circuit,  and  appeals  lie  to  them  in  some 
cases  from  the  surro^tes  of  their  counties. 

In  the  first  circuit,  including  the  city  of 
New-York,  the  offices  of  vice-cnancellor  and 
of  circuit  judge  are  distinct. 

Courts  of  Common  Pleas  aro  appointed  for 
each  county,  and  have  cognizance  of  all  local 
aetiotiM  within  their  country,  and  of  all  transito- 
ry actions  and  of  appeals  from  the  justices' 
courta  :  except  in  the  city  of  New- York,  where 
the  decisions  of  the  justices*  courta  are  review- 
ed by  the  Superior  Uourt  for  the  city  on  a  cer- 
tiorari. In  each  town  there  are  justices'  courts, 
having  iurisdiction  general  of  personal  ac- 
tions when  the  amount  in  controversy  does 
not  exceed  50  dollars,  and  the  title  to  lands 
does  not  come  in  question.  There  is  also  in 
the  city  of  New-York  the  Superior  Court,  hav- 
ing the  same  powers  generally  as  the  Common 
Pleas  courta,  with  this  addition  :  that  however 
large  the  amount  in  controversy  may  be,  causes 
cannot  be  removed  from  it  to  the  Supreme 
Court  before  judgment. 

In  the  city  of  New-York  is  also  the  Marine 
Court,  having  the  same  jurisdiction  as  the  jus- 
tices' courta :  also  jurisdiction  in  such  cases  to 
the  amount  of  100  dollars,  and  in  all  contro- 
versies between  sailors  and  the  masters  of 
ships. 

In  addition  to  these  courta,  are  the  general 
and  special  sessions  in  each  county,  for  the 
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trial  of  crisM.    (Sm  4th  book  as  to  the  limi-    of  the  state. 

tattoBa  of  their  power).  There  is  no  Eoelesiastical  Court  in  the  state ; 

The  SQROgate  of  each  county  is  also  consli-  the  powers  of  such  courts,  so  far  as  they  relate 
toled  a  eoQit,  and  has  oogaisance  of  all  mat-  to  the  estates  of  deceased  peisons,  sie  executed 
ten  coBcening  the  estates  of  deceased  per-  by  the  surrogate  :  so  far  as  they  concern  di- 
vorces, are  executed  by  the  Court  of  Chance- 


Couits  Martial  are  also  appointed  annually    ly.    (See  the  Revised  Statutes  of  New-York), 
in  the  Bsaner  directed  by  law  for  the  militia 


CHAPTER  IV. 

OF  THE  PUBIJC  COURTS  OF  COMMON  LAW 
AND  EQUITY. 

We  are  next  to  cansider  the  several  species  and  distinctions  of  courts  of 
justice,  which  are  acknowledged  and  used  in  this  kingdom.  And  these 
are,  either  such  as  are  of  public  and  general  jurisdiction  throughout  the 
whole  realm  ;  or  such  as  are  only  of  a  private  and  special  jurisdiction  in 
some  particular  parts  of  it.  Of  the  former  there  are  four  sorts  ;  the  uni- 
versally established  courts  of  common  law  and  equity  ;  the  ecclesiastical 
courts ;  the  courts  military ;  and  courts  maritime.  And,  first,  of  such 
public  couits  as  are  courts  of  common  law  and  equity. 

The  policy  of  our  ancient  constitution,  as  regulated  and  established  by 
the  great  Alfred,  was  to  bring  justice  home  to  every  man's  door,  by  con- 
stituting as  many  courts  of  judicature  as  there  are  manors  and  townships 
in  the  kingdom  ;  wherein  injuries  were  redressed  in  an  easy  and  expedi- 
tious manner,  by  the  suffrage  of  neighbours  and  friends.  These  little 
courts,  however,  communicated  with  others  of  a  larger  jurisdiction,  and 
those  with  others  of  a  still  greater  power  ;  ascending  gradually  from  the 
lowest  to  the  supreme  courts,  which  were  respectively  constituted  to  cor- 
rect the  errors  of  the  inferior  ones,  and  to  determine  such  causes  as  by  rea- 
son of  their  weight  and  difficulty  demanded  a  more  solemn  discus- 
sion, ^he  course  of  justice  flowing  in  large  streams  from  the  [  *31  ] 
king,  as  the  fountain,  to  his  superior  courts  of  record  ;  and  being 
then  subdivided  into  smaller  channels,  till  the  whole  and  every  part  of  the 
kingdom  were  plentifully  watered  and  refreshed.  An  institution  that 
seems  highly  agreeable  to  the  dictates  of  natural  reason,  as  well  as  of 
more  enlightened  policy  ;  being  equally  similar  to  that  which  prevailed  in 
Mexico  and  Peru  before  they  were  discovered  by  the  Spaniards,  and  to 
that  which  was  established  in  the  Jewish  republic  by  Moses.  In  Mexico 
each  town  and  province  had  its  proper  judges,  who  heard  and  decided 
causes,  except  when  the  point  in  litigation  was  too  intricate  for  their  de- 
termination ;  and  then  it  was  remitted  to  the  supreme  court  of  the  empire, 
established  in  the  capital,  and  consisting  of  tioelve  judges  (a).  Peru,  ac- 
cording to  Garcilasso  de  Vega  (an  historian  descended  from  the  ancient 
Incas  of  that  country),  was  divided  into  small  districts  containing  ten  fami- 
lies each,  all  registered  and  under  one  magistrate  ;  who  had  authority  to 
decide  little  differences  and  punish  petty  crimes.  Five  of  these  composed 
a  higher  class  of  fifty  families  ;  and  two  of  these  last  composed  another 
called  a  hundred.     Ten  hundreds  constituted  the  largest  division,  consisting 

(a)  Mad.  Un.  Hist.  xzjcvUi.  400. 
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of  a  thousand  families  ;  and  each  division  had  its  separate  judge  or  magis- 
trate, with  a  proper  degree  of  subordination  {b).  In  like  manner  we  read 
of  Moses,  that,  finding  the  sole  administration  of  justice  too  heavy  for  him, 
he  *'  chose  able  men  out  of  all  Israel,  such  as  feared  God,  men  of  truths 
hating  covetousness ;  and  made  them  heads  over  the  people,  rulers  of 
thousands,  rulers  of  hmidreds,  rulers  of  fifties,  and  rulers  of  tens  ;  and  they 
judged  the  people  at  all  seasons  ;  the  hard  causes  they  brought  unto  Mo- 
ses ;  but  every  small  matter  they  judged  themselves  (c)."  These  inferior 
courts,  at  least  the  name  and  form  of  them,  still  continue  in  our  legal  con- 
stitution :  but  as  the  superior  courts  of  record  have  in  practice  obtained  a 
concurrent  original  jurisdiction  with  these ;  and  as  Uiere  is,  besides,  a 
power  of  removing  plaints  or  actions  thither  from  all  the  inferior  jurisdic- 
tions ;  upon  these  accounts  (amongst  others)  it  has  happened  that 
[  *32  ]  *these  petty  tribunals  have  fallen  into  decay,  and  almost  into  ob- 
livion ;  whether  for  the  better  or  the  worse,  may  be  matter  of 
some  speculation,  when  we  consider  on  the  one  hand  the  increase  of  ex- 
pense and  delay,  and  on  the  other  the  more  able  and  impartial  decision, 
that  follow  from  this  change  of  jurisdiction. 

The  order  I  shall  observe  in  discoursing  on  these  several  courts,  consti- 
tuted for  the  redress  of  civil  injuries  (for  with  those  of  a  jurisdiction  mere- 
ly criminal  I  shall  not  at  present  concern  myself),  will  be  by  beginning 
with  the  lowest,  and  those  whose  jurisdiction,  though  public  and  generally 
dispersed  throughout  the  kingdom,  is  yet  (with  regard  to  each  particular 
court)  confined  to  very  narrow  limits ;  and  so  ascending  gradually  to  those 
of  the  most  extensive  and  transcendent  power. 

I.  The  lowest,  and  at  the  same  time  the  most  expeditious,  court  of 
justice  known  to  the  law  of  England,  is  the  court  of  piepoudre,  curia  pedis 
pulverizati ;  so  called  from  the  dusty  feet  of  the  suitors ;  or,  according  to 
sir  Edward  Coke  (J),  because  justice  is  there  done  as  speedily  as  dust  can 
fall  from  the  foot ; — upon  the  same  principle  th^  justice  among  the  Jews 
was  administered  in  the  gate  of  the  city  (0),  that  the  proceedings  might  be 
the  more  speedy,  as  well  as  public.  But  the  etymology  given  us  by  a 
learned  modern  writer  (/)  is  much  more  ingenious  and  satisfactory  ;  it 
being  derived,  Recording  to  him,  from  pied  puldreauxy  (a  pedlar,  in  old 
French),  and  therefore  signifying  the  court  of  such  petty  chapmen  as  re- 
sort to  fairs  or  markets.  It  is  a  court  of  record,  incident  to  every  fsdr  and 
market ;  of  which  the  steward  of  him,  who  owns  or  has  the  toll  of  the 
market,  is  the  judge  ;  and  its  jurisdiction  extends  to  administer  justice  for 
all  commercial  injuries  done  in  that  very  fair  or  market,  and  not  in  any 
preceding  one.  So  that  the  injury  must  be  done,  complained  of,  heard,  and 
determined,  within  the  compass  of  one  and  the  same  day,  unless 
[  *33  ]  the  fair  continues  longer.  The  court  hath  cognizance  of  *all  mat- 
ters of  contract  that  can  possibly  arise  within  the  precinct  of  that 
fair  or  market ;  and  the  plaintiff  must  make  oath  that  the  cause  of  an 
action  arose  there  (g).  From  this  court  a  writ  of  error  lies,  in  the  nature 
of  an  appeal,  to  the  courts  at  Westminster  (A) ;  which  are  now  also  bound 
by  the  statute  19  Geo.  III.  c.  70,  to  issue  writs  of  execution,  in  aid  of  its 
process,  after  judgment,  where  the  person  or  effects  of  the  defendant  are 
not  within  the  limits  of  this  inferior  jurisdiction;  which  may  possibly  oc- 

(h)  Mod.  UiL  Hift.  xxxiz.  14.  (/)  Barrington's  observat.  on  the  eUt.  S9T. 

(c)  Exod.  c.  18.  (g)  Stat.  17  Edw.  IV.  c.  t. 

id)  4  Intt.  «7S.  5)  Cro.  Eliz.  778. 
(«)Rutl^c.4. 
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cafeion  the  reviyal  of  the  practice  and  proceedings  in  these  courts,  which 
•re  now  in  a  manner  forgotten.  The  reason  of  their  original  institution 
seems  to  have  been,  to  do  justice  expeditiously  among  the  variety  of  per- 
sons that  resort  from  distant  places  to  a  fair  or  market ;  since  it  is  probable 
that  no  other  inferior  court  might  be  able  to  serve  its  process,  or  execute 
its  judgments,  on  both,  or  perhaps  either  of  the  parties ;  and  therefore 
unJess  this  court  had  been  erected,  the  complainant  must  necessarily  have 
resorted,  even  in  the  first  instance,  to  some  superior  judicature. 

II.  The  eourt'baron  is  a  court  incident  to  every  manor  in  the  kingdom, 
to  be  holden  by  the  steward  within  the  said  manor.  This  court-baron  is 
of  two  natures  (<) :  the  one  is  a  customary  court,  of  which  we  formerly 
spoke  {k)j  appertaining  entirely  to  the  copyholders,  in  which  their  estates 
ve  transferred  by  surrender  and  admittance,  and  other  matters  transacted 
relative  to  their  tenures  only.  The  other,  of  which  we  now  speak,  is  a 
court  of  common  law,  and  it  is  the  court  of  the  barons,  by  which  name 
the  freeholders  were  sometimes  anciently  called  (1) :  for  that  it  is  held  be- 
fore the  freeholders  who  owe  suit  and  service  to  the  manor,  the  steward 
being  rather  the  registrar  than  the  judge.  These  courts,  though  in  their 
nature  distinct,  are  frequently  confounded  together.  The  court  we  are 
now  considering,  vU.  the  freeholders'  court,  was  composed  of  the  lord's 
tenants,  who  were  the  pcares  of  each  other,  and  were  bound  by  their  feodal 
tenure  to  assist  their  lord  in  the  dispensation  of  domestic  justice.  This 
was  formerly  held  every  three  weeks  ;  and  its  most  important  business  is 
to  determine,  by  writ  of  right,  all  controversies  relating  to  the  risht  of 
lands  within  the  manor.  It  may  also  hold  plea  of  any  personal  actions, 
of  debt,  trespass  on  the  case,  or  the  like,  where  the  debt  or  damages 
do  not  *amount  to  forty  shillings  (/) ;  which  is  the  same  sum,  or  {  *34  ] 
three  marks,  that  bounded  the  jurisdiction  of  the  ancient  Gothic 
courts  in  their  lowest  instance,  or  fierding-caurts,  so  called,  because  four 
were  instituted  within  every  superior  district  or  hundred  (m).  But  the 
proceedings  on  a  writ  of  right  may  be  removed  into  the  county-court  by 
a  precept  from  the  sheriff  called  a  toU  (n),  <'  quia  tollit  atque  eximit  eausam  e 
curia  baronum  (o)."  And  the  proceedings  in  all  other  actions  may  be  re- 
moved into  the  superior  courts  by  the  king's  writs  of  pone  ( p),  or  aecedas 
ad  curiam^  accordmg  to  the  nature  of  the  suit  (q).  After  judgment  given, 
a  writ  also  of  false  judgment  (r)  lies  to  the  courts  at  Westminster  to  rehear 
and  review  the  cause,  and  not  a  writ  of  error ;  for  this  is  not  a  court  of 
record  :  and  therefore  in  some  of  these  writs  of  removal,  the  first  direction 
given  is  to  cause  the  plaint  to  be  recorded,  recordari  facias  loquelam. 

III.  A  hundred-court  is  only  a  larger  court-baron,  being  held  for  all  the 
inhabitants  of  a  particular  hundred  instead  of  a  manor.  The  free  suitors 
are  here  also  the  judges,  and  the  steward  the  registrar,  as  in  the  case  of  a 
coort-baron.     It  is  likewise  no  court  of  record  ;  resembling  the  former  in 

(i)  Co.  Litt.  S&  (0)  8  Rap.  prof. 

Ik)  Book  S,cb.4,  ctL  «,  and  ch.  tS.  (p)  See  Append.  No.  I.  9  8. 

(t)  Finch.  Ma  (q)  F.  N.  B.  4.  70.    Finch.  L.  444,44ft. 

(m)  StMThook,  dejmre  Gaa.  1. 1,  e.  S.  (r)  F.  N.  B.  18. 

(■)  F.  N.  B.  3, 4.    See  Append.  No.  I.  «  9. 

(1)  AU  the  freeholder*  of  the  kiiig  were  the  more  obvious  explanation  of  the  court- 

called  barons ;  but  the  Editor  is  not  aware  that  baron,  that  it  was  the  court  of  the  baton  or 

it  appeara  from  any  authority  that  this  word  lord  of  the  manor,  to  which  his  freeholder* 

«n»  ever  applied  to  those  who  held  freeholds  owed  suit  and  aerviee.    In  like  manner,  we 

of  a  sabieet.    See  an  accomit  of  the  ancient  say  the  king's  court,  and  the  sheriff's  oourt. 
Dinas,  ante  1  book,  389.  n.  5.    Itaeemstobe 
Vol-  II.                                         7 
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all  {KMiitSy  except  diat  in  point  of  territory  it  is  of  greater  jarisdiodin  (#). 
This  is  said  by  sir  Edward  Coke  to  have  been  derived  out  of  the  county- 
court  for  the  ease  of  the  people,  that  they  might  have  justice  done  to  them 
at  dieir  own  doors,  without  any  charge  or  loss  of  time  {t) ;  but  its  institu- 
tion was  probably  coeval  with  that  of  hundreds  themselves,  which  were 
formerly  observed  (v)  to  have  been  introduced,  though  not  invented,  by 
Alfred,  being  derived  from  the  polity  of  the  ancient  Germans.  The  cenienif 
we  may  remember,  were  the  principal  inhabitants  of  a  district  composed 

of  different  villages,  originally  in  number  a  hundred,  but  afler- 
[  *35  ]    wards  only  ^called  by  that  name  (u) ;  and  who  probably  gave  the 

same  denomination  to  the  district  out  of  which  they  were  chosen. 
Cssar  speaks  positively  of  the  judicial  power  exercised  in  their  hundred- 
courts  and  courts-baron.  "  Prindpes  regianum  atque  pagorwn**  (which  we 
may  fairly  construe,  the  lords  of  nundreds  and  manors),  **  inter  suae  jus 
dieuntf  eantroversiasque  minuunt  (w).'*  And  Tacitus,  who  had  examined 
their  constitution  stiU  more  attentively,  informs  us  not  only  of  the  authoiity 
of  the  lords,  but  that  of  the  eenteniy  the  hundredors,  or  jury ;  who  were 
taken  out  of  the  conmion  freeholders,  and  had  themselves  a  share  in  the 
determination.  "  Eliguntur  in  coneiliis  et  prindpes,  ^jura  perpagos  vices- 
que  reddunt:  eenteni  singulis,  ex  plebe  comites,  consilium  simul  et  ctuetoritas, 
absunt  (x)"  This  hundred-court  was  denominated  haereda  in  the  Gothic 
constitution  (y).  But  ^s  court,  as  causes  are  equally  liable  to  removal 
from  hence,  as  from  the  common  court-baron,  and  by  the  same  writs,  and 
may  also  be  reviewed  by  writ  of  false  judgment,  is  therefore  fallen  into 
equal  disuse  with  regard  to  the  trial  of  actions. 

IV.  The  county-court  (2)  is  a  court  incident  to  the  jurisdiction  of  the 
sheriff.  It  is  not  a  court  of  record,  but  may  hold  pleas  of  debt  or  damages 
under  the  value  of  forty  shillings  (z).  Over  some  of  which  causes  these 
inferior  courts  have,  by  the  express  words  of  the  statute  of  Gloucester  (a). 


(«)  Finch.  L.  MS.    4  Inst.  997. 

(I)  3  Iiut.  71. 

(v)  Book  I.  p.  116. 

(m)  Ctntnd  tx  iutgulitpoM  tmU^  idqut  ipsum 
inter  tuos  vocantur ;  e/,  muid  primo  numertu  fuit, 
jam  nomen  tt  honor  ett.    Tac.  d€  Mor.  Germ.  e.  S. 


(If)  de  BeU.  GaU  I.  8,  e.  S9. 
(x)  de  Morib.  Germaik.  c.  IS. 
(y)  Sti«mbook,  M,  e.  S. 
(s)  4  Inst.  9M. 
(a)  6  Edw.  I.  c.  8. 


(2)  As  to  the  county-court  in  general,  see 
Com.  Dig.  Oonnty-couita,  B.  3;  Bac.  Ab. 
Couft,  County -court ;  Vin.  Ab.  Court,  Coun- 
ty, 7  vol.  5 ;  4  Inst.  266.  No  action  can  be 
brought  in  the  county-cotirt,  unleas  the  cause 
of  action  mroM,  and  the  defendant  reside,  with- 
in the  county  i  and  if  that  be  not  the  case,  the 
action  may  be  brought  in  the  superior  court, 
although  w  a  sum  less  than  40«. :  for  if  no 
action  can  be  brought  in  the  inferior  jurisdic- 
tion for  so  small  a  debt,  the  plaintiflf  is  not 
therefore  to  lose  it.  Per  Ld.  Eenyon,  6  T.  R. 
175.  8  T.  R.  235.  1  Bos.  dc.P.  75.  1  Dowl. 
&  R.  359.  So  if  the  contract  be  made  on  the 
hu^h  seas,  as  for  wages,  it  cannot  be  recover- 
ed in  countT-court.  1  B.  dc  A.  223.  But 
the  non-resiaence  of  the  plaintiff  within  the 
inrisdiotion  constitutes  no  objection  at  common 
law  to  his  proceeding  in  the  county-court,  1 
East,  352 ;  though  in  some  local  courts  of  re- 
quest, constituted  by  particular  statutes,  both 
plaintiff  and  defendant  must  reside  within  the 
jurisdiction.  8  T.  R.  236.  This  court  has 
BO  jurisdiction  over  trespasses  laid  to  have 
been  committed  ri  et  armis,  per  Ld.  Kenyon, 
3  T.  R.  38;  becauss  the  county -oouit,  not 


being  a  court  of  record,  cannot  fine  the  de- 
fendant. Com.  Dig.  County  C.  8.  But  it  is 
said  to  be  otherwise,  when  the  proceedings 
are  by  justices.  Com.  Dig.  County  C.  5.  The 
writ  of  justices  does  not,  however,  except  in 
this  instance,  and  as  respects  the  amount  of 
the  debt,  enlarge  the  sherifPs  jurisdiction.  1 
Lev.  253.  Vin.  Ab.  Court,  County  D.  a.  2  pi. 
6.  An  entire  debt,  ezceedinf^  40«.  cannot  be 
split,  so  as  to  be  sued  for  in  this  court,  nor  osn 
toe  creditor  falsely  acknowledge  satisfaction 
of  a  part,  so  as  to  proceed  for  the  rest  2  Inst. 
312.  Palm.  564.  Com.  Dig.  County  C.  a  8 
Rol.  a.  317.  pi.  1.  But  where  the  debt  has 
really  been  reduced,  by  payments,  under  40«. 
it  may  be  recovered  in  this  oouit.  Com.  Dig. 
County  C.  8.  See  1  B.  &  P.  223,  4.  No 
capias  against  the  person  can  issue  out  of  this 
court,  Com.  Dig.  County  C.  9 ;  and  therefore, 
if  the  defendant  has  no  goods,  the  plaintiff  is 
without  remedy  there  ;  but  an  action  may  at 
common  law  be  brought  in  the  superior  courts, 
on  a  judgment  obtained  in  the  county  court, 
and  thus,  ultimately,  execution  against  tbs 
person  may  be  obtained.  Greenwood  oa 
Courts,  82.    Fineh.318.    F.  N.  B.  158. 
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4  juiadietixm  toliAy  exclvnve  of  the  king's  superior  courts.  For  in  order 
to  be  eatitled  to  sue  an  action  of  trespass  for  goods  before  the  king's  jus- 
tieim,  tlto  plaintiff  m  directed  to  make  affidavit  that  the  cause  of  action 
daes  really  and  b&na  fide  amount  to  40s, ;  which  affidavit  is  now  uaac- 
ooanlably  disused  {b),  except  in  the  court  of  exchequer  (3).  The  statute 
also  43  £liz.  c.  6.  which  gives  the  judges  in  many  personal  actions,  where 
the  jury  assess  less  damages  than  40^.  a  power  to  certify  the 
aame  and  ^abridge  the  plaintiff  of  his  full  costs,  was  also  meant  [  *36  ] 
to  prevent  vexation  by  htigious  plaintiffs  ;  who,  for  purposes  of 
mere  oppression,  might  be  inclinable  to  institute  suits  in  the  superior  courts 
for  injuries  of  a  trifling  value.  The  county-court  may  also  hold  plea 
of  many  real  actions,  and  of  all  personal  actions  to  any  amount,  by 
virtue  of  a  special  writ  c^edtijustieies ;  which  is  a  writ  empowering  the 
sheriff  for  the  sake  of  dispatch  to  do  the  same  justice  in  his  couhty-court, 
as  might  othemnse  be  had  at  Westminster  (c).  The  freeholders  of  the 
oounty  are  the  real  judges  in  this  court,  and  the  sheriff  is  the  ministerial 
officer.  The  great  conflux  of  freeholders,  which  are  supposed  always  to 
attend  at  the  county-court  (which  Spelman  cdHa  forum  plebeiae  justidae  et, 
tkeatmm  comiiivae  poteHatis)  {d),  is  the  reason  why  all  acts  of  parliament 
at  the  end  of  every  session  were  wont  to  be  there  published  by  the  sheriff; 
why  all  outlawries  of  absconding  offenders  are  there  proclaimed ;  and  why 
all  popular  elections  which  the  freeholders  are  to  make,  as  formerly  of 
sheriffs  and  conservators  of  the  peace,  and  still  of  coroners,  verderors,  and 
knig^  of  the  shire,  mast  ever  be  made  in  pUno  eamitatu,  or  in  fuU  county- 
court.  By  the  statute  2  Edw.  VI.  c.  25,  no  county-court  shall  be  adjourn* 
ed  kmger  than  for  one  month,  consisting  of  twenty- eight  days.  And  this 
was  also  the  ancient  usage,  as  appears  &om  the  laws  of  king  Edward  the 
rider  {e)  ;  "praepositus  (that  is,  ^e  sheriff  )aii  quartam  cireiter  septimctnam 
frequenUm  papuU  coneionem  celebrate :  cuiquejus  dicito  ;  litesque  singulas  du 
rimUo,^  In  those  times  the  county-court  was  a  court  of  great  dignity  and 
splendour,  the  bishop  and  the  earldorman  (or  earl)  with  the  principal  men 
fli'the  shire  sitting  thereinto  administer  justice  both  in  lay  and  ecclesiasti- 
eal  causes  (/).  But  its  dignity  was  much  impaired,  When  the  bishop 
was  prohibited  and  the  earl  neglected  to  attend  it.  And,  in  modem  times, 
as  proceedings  are  removable  from  hence  into  the  king^s  superior  courts, 
by  writ  of  pone  or  recordari  ( g\  in  the  same  manner  as  from 
^hundred-courts,  and  courts-baron  ;  and  as  the  same  writ  of  false  [  *37  ] 
judgment  may  be  had,  in  nature  of  a  writ  of  error  ;  this  has  oc- 
casioned  the  same  disuse  of  bringing  actions  therein. 

These  are  the  several  species  of  common  law  courts,  which,  though  dis- 
persed universally  throughout  the  realm,  are  nevertheless  of  a  partial  ju- 
lisdictkm,  and  confined  to  particular  districts :  yet  communicating  with, 

(ft)  % Init.  a91.    ST.  R. 983.    Bac.  Ab. Coart  of  («)  e.  11. 

Xtaf's  Bench,  A.  2.  (/)  L.  L.  EaOgari.  e.  ft. 

(c)  Fijich.  318. '  F.  N.  B.  !».  (g)  F.  N.  B.  70.    Finch.  445. 
(4)  Giou.  "         •— 


(3)  And  in  any  of  the  superior  courts,  when  ceedings,  it  being  below  their  dicnitf  to  pxtt- 

the  debt  sued  for  appears  on  the  iaee  of  the  ceed  U  such  action.    But  the  jSaintiff  may 

dsclarmtion,  3  Bnrr.  1592 ;  or  is  admitted  by  by  affidavit  shew  that  the  debt  exceeds  40s.,  or 

Iks  pbiaCiff;  or  his  attorney,  2  Bla.  Rep.  754 ;  that  the  defendant  resided  out  of  the  iuiisdie^ 

sr  prered  br  an  affidarit  of  the  defendant,  4  T.  tton,  which  wUl  retain  the  oaose  in  the  tape* 


1. 485.  5  kl  64.    Tidd.  Prac.  8  ed.  565.  to  be    rior  court.    6  T.  R.  175.    8  T.  R.  235.    IB. 
nder  40f .  and  the  plaintiff  may  reeorer  it  in  an    dc  P.  75.    1  Do wL  6c  R.  350. 
'  '  '     juiidietioB,  tboy  will  jtay  the  pro- 
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and  as  it  were  members  of,  the  superior  comts  of  a  more  extended  and 
general  nature  ;  which  are  calculated  for  the  administration  of  redress,  not 
in  any  one  lordship,  hundred,  or  county  only,  but  throughout  the  whole 
kingdom  at  large.     Of  which  sort  is, 

v.  The  court  of  common  pleasj  or,  as  it  is  frequently  termed  in  law,  the 
court  of  common  bench. 

By  the  ancient  Saxon  constitution,  there  was  only  one  superior  court  of 
justice  in  the  kingdom  ;  and  that  court  had  cognizance  bodi  of  ciril  and 
spiritual  causes :  viz,  the  wittefui'gemote,  or  general  council,  which  assem- 
bled annually  or  oftener,  wherever  the  king  kept  his  Christmas,  Easter,  or 
Whitsuntide,  as  well  to  do  private  justice  as  to  consult  iqx>n  public  busi- 
ness. At  the  conquest  the  ecclesiastical  jurisdiction  was  diverted  into  an- 
other channel ;  ahd  the  conqueror,  fearing  danger  from  these  annual  par- 
liaments, contrived  also  to  separate  their  ministerial  power,  as  judges,  from 
their  deliberative,  as  counsellors  to  the  crown.  He  therefore  established  a 
constant  court  in  his  own  hall,  thence  called  by  Bracton  (h),  and  other  an- 
cient authors,  aula  regia,  or  aula  regis.  This  court  was  composed  of  the 
king's  great  officers  of  state  resident  in  his  palace,  and  usually  attendant 
on  his  person  :  such  as  the  lord  high  constable  and  lord  mareschal,  who 
chiefly  presided  in  matters  of  honour  and  of  arms ;  determining  according 
to  the  law  military  and  the  law  of  nations.  Besides  these,  there  were  the 
lord  high  steward,  and  lord  great  chamberlain ;  the  steward  of  the 
[  *38  ]  household  ;  the  lord  chanceUor,  whose  peculiar  ^business  it  was  to 
keep  the  king's  seal,  and  examine  all  such  writs,  grants,  and  let- 
ters, as  were  to  pass  under  that  authority  ;  and  the  lord  high  treasurer, 
who  was  the  principal  adviser  in  all  matters  relating  to  the  revenue. 
These  high  ofiicers  were  assisted  by  certain  persons  learned  in  the  laws, 
who  were  called  the  king's  justiciars  or  justices ;  and  by  the  greater  ba- 
rons of  parliament,  all  of  whom  had  a  seat  in  the  aula  regia,  and  formed  a 
kind  of  court  of  appeal,  or  rather  of  advice,  in  matters  of  great  moment 
and  difficulty.  All  these  in  their  several  departments  transacted  all  secu- 
lar business  both  criminal  and  civil,  and  likewise  the  matters  of  the  reve- 
nue :  and  over  all  presided  one  special  magistrate,  called  the  chief  justiciar, 
or  capitalis  justiciarius  toiius  AngluB ;  who  was  also  the  principal  minister 
of  state,  the  second  man  in  the  kingdom,  and  by  virtue  of  his  office  guar- 
dian of  the  realm  in  the  king's  absence.  And  this  officer  it  was,  who 
principally  determined  all  the  vast  variety  of  causes  that  arose  in  this  ex- 
tensive jurisdiction  ;  and  from  the  plenitude  of  his  power  grew  at  length 
both  obnoxious  to  the  people,  and  dangerous  to  the  government  which 
employed  him  (t). 

This  great  universal  court  being  bound  to  follow  the  king's  household  in 
all  his  progresses  and  expeditions,  the  trial  of  common  causes  therein  was 
found  very  burthensome  to  the  subject.  Wherefore  king  John,  who  dreaded 
also  the  power  of  the  justiciar,  very  readily  consented  to  that  article  which 
now  forms  the  elevenlh  chapter  of  magna  carta,  and  enacts,  "  that  commu^ 
nia  placita  non  sequantur  curiam  regis,  sed  teneantur  in  aliquo  loco  certoP 
This  certain  place  was  estaUished  in  Westminster-hall,  the  place  where  the 
aula  regis  originally  sat,  when  the  king  resided  in  that  ci^ ;  and  there  it 
hath  ever  since  continued.  And  the  court  being  thus  rendered  fixed  and 
stationary,  the  judge  became  so  too,  and  a  chief  with  other  justices  of  the 
common  pleas  was  thereupon  appointed ;  w^th  jurisdiction  to  hear  and  de- 

(»}  2.9,6-.  1,0.7.  «)Spe]m.02.SSl,S,3.  OiIb.HiitC.P.  intiod.17.  , 
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tennme  all  pleas  of  land,  and  injuries  merely  civil,  between  subject  and 
subject.  Which  critical  establishment  of  tins  principal  court  of 
^common  law,  at  that  particular  juncture  and  that  particular  [  *39  ] 
place,  gave  rise  to  the  inns  of  court  in  its  neighbourhood ;  and 
thereby  collecting  together  the  whole  body  of  &e  common  lawyers,  ena^ 
bled  the  law  itseKto  withstand  the  attacks  of  the  canomsts  and  dvilians, 
who  laboured  to  extirpate  and  destroy  it  (j).  This  precedent  was  soon 
after  copied  by  king  Philip  the  Fair  in  France,  who  about  the  year  1302 
fixed  the  parliament  of  Paris  to  abide  constantly  in  that  metropolis ;  which 
before  used  to  follow  the  person  of  the  king  whereyer  he  went,  and  in 
which  he  himself  used  frequently  to  decide  the  causes  that  were  there  de- 
pending ;  but  all  were  then  refenred  to  the  sole  cognizance  of  the  pariia^ 
ment  and  its  learned  judges  {k).  And  thus  also  in  1495  &e  emperor  Max- 
imilian I.  fixed  the  imperial  chamber  (which  before  always  travelled  with 
the  court  and  household)  to  be  constantly  held  at  Worms,  ^^INlj^whence  it 
was  afterwards  translated  to  Spire  (/). 

The  aula  regia  being  thus  stripped  of  so  considerable  a  branch  of  its 
jurisdiction,  and  the  power  of  the  chief  justiciar  being  also  considerably 
curbed  by  many  articles  in  the  great  charter,  the  authority  of  both  began 
to  decline  apace  under  the  long  and  troublesome  reign  of  king  Henry  III. 
An49  in  further  pursuance  of  this  exan^)le,the  other  several  officers  of  the 
chief  justiciar  were  under  Edward  the  First  (who  new-modelled  the  whole 
frame  of  our  judicial  polity)  subdivided  and  broken  into  distinct  courts  of 
judicature.  A  court  of  chivalry  was  erected,  over  which  the  constable 
and  mareschal  presided ;  as  did  the  steward  of  the  household  over  an- 
other, constituted  to  regulate  the  king's  domestic  servants.  The  high 
steward,  vrith  the  barons  of  parliament,  formed  an  august  tribunal  for  dde 
trial  of  delinquent  peers ;  and  the  barons  reserved  to  themselves  in  parlia- 
ment the  right  of  reviewing  the  sentences  of  other  courts  in  the  last  re- 
•  sort.  The  distribution  of  common  justice  between  man  and  man  was 
thrown  into  so  provident  an  order,  that  the  great  judicial  officers 
were  •made  to  form  a  check  upon  each  other :  the  court  of  chan-  [  ^40  ] 
eery  issuing  all  original  writs  under  the  great  seal  to  the  other 
courts  ;  the  common  pleas  being  allowed  to  determine  all  causes  between 
private  subjects  ;  the  exchequer  managing  the  king's  revenue ;  and  the 
court  of  king's  bench  retaining  all  the  jurisdiction  wluch  was  not  cantoned 
oat  to  other  courts,  and  particularly  the  superintendence  of  all  the  rest  by 
way  of  appeal ;  and  the  sole  cognizance  of  pleas  of  the  crown  or  criminal 
causes.  For  pleas  or  suits  are  regularly  divided  into  two  sorts  :  pleas  of 
the  croum,  which  comprehend  all  crimes  and  misdemeanors,  wherein  the 
king  (on  behalf  of  the  public)  is  the  plaintiff;  and  common  pleas  ^  which 
include  all  civil  actions,  depending  between  subject  and  subject.  The  for- 
mer of  these  were  the  proper  object  of  the  jurisdiction  of  the  court  of  king's 
bench ;  the  latter  of  the  court  of  common  pleas :  which  is  a  court  of  re- 
cord, and  is  styled  by  sir  Edward  Coke  (m)  the  lock  and  key  of  the  com- 
mon law ;  for  herein  only  can  real  actions,  that  is,  actions  which  concern 
the  right  of  freehold  or  the  realty,  be  originally  brought :  and  all  other,  or 
personal,  pleas  between  man  and  man,  are  likewise  here  determined ; 
though  in  most  of  them  the  king's  bench  has  also  a  concurrent  authority  (4). 

ij)  See  Book  I.  introd. «  1.  (7)  Ihid,  zzix.  48. 

tf)  Mod.  Up.  Hist.  xxiU.  S96. (m)  4  Inst.  W. 

(4)  The  jaxifldietion  of  each  court  is  lo  well   eetablished,  that  at  this  day  the  coort  of  king's 
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The  judges  of  this  court  are  at  present  (n)  four  in  muuber,  one  chief  and 
three  puisn^  justices,  created  by  the  king's  letters  patent,  who  sit  orerj 
day  in  the  foor  terms  to  hear  and  determine  all  matters'  of  law  arising  in 
civil  causes,  whether  real,  personal^  or  mixed  and  compounded  of  both* 
These  it  takes  cognizance  of,  as  well  originally,  as  upon  removal  from 
the  inferior  courts  before-mentioned.     But  a  writ  of  error,  in  the  nature  of 

an  appeal,  lies  from  this  court  itito  the  court  of  king's  bench. 
[  Ml  ]  *VI.  The  court  of  king's  bench  (so  called  because  the  Jung 
used  formerly  to  sit  there  in  person  (o),  the  style  of  the  court  still 
being  coram  ipso  rege)  (5)  is  the  supreme  court  of  common  law  in  the 
kingdom ;  consisting  of  a  chief  justice  and  three  puisrU  justices,  who  ate 
by  Uieir  office  the  sovereign  conservators  of  the  peace,  and  supreme  coto- 
ners  of  the  land.  Yet,  tlMugh  the  king  himself  used  to  sit  in  this  court, 
and  still  is  supposed  so  to  do ;  he  did  not,  neither  by  law  is  he  empower- 
ed (jp)  to,  determine  any  cause  or  motion,  but  by  the  mouth  of  his  judges, 
to  whom  he  hath  committed  his  whole  judicial  authority  [q)  (6). 

This  court,  which  (as  we  have  said)  is  the  remnant  of  the  ctuia  regia^  is 
ttoty  nor  can  be,  from  the  veiy  nature  and  constitution  of  it,  fixed  to  any 
certain  place,  but  may  foQow  the  king's  person  wherever  he  goes :  for 
which  reason  all  process  issuing  out  of  this  court  in  the  king's  name  is  re-* 
tumable  '^  ubicunque  fuerimus  in  Anglia,**  It  hath  indeed,  for  some  centu- 
ries pasty  Qsually  sat  at  Westminster,  being  an  ancient  palace  of  the 
erown ;  but  might  remove  with  the  king  to  York  on  Exeter,  if  he  thought 
proper  to  command  it.  And  we  find  that,  after  Edward  I.  had  conquered 
Scotland,  it  actually  sat  at  Roxburgh  (r).  And  this  moveable  quality,  as 
well  as  its  digni^  and  power,  are  lully  expressed  by  Bracton,  when  he 
says  that  the  justices  of  this  court  are  **  capitalesy  generalesj  perpetui,  et  ma- 
jorts  ;  a  latere  regis  rsstdentes,  qui  omnium  €diorum  eorrigere  tenentur  injuria9 

(»)  King  James  1.  during  the  greater  part  of  liis  causes  in  person  in  the  aula  regia.    "  In  atru^ 

nlgn  a])|MUited  five  judges  in  the  courts  of  Idng's  domim  regis  ipse  in  prtmria  per$ona  jvra  deeemit.^ 

bench  and  common  pleas,  for  the  benefit  of  a  cast-  (DuiJ.i«Scaeck,llt^4).  After  its  dissolution  king 

ingToice  in  case  of  a  difference  in  opinion,  and  that  Edward  I.  frequently  sat  in  the  court  of  king's 

the  circuits  night  at  all  times  be  fully  supplied  bench.    (See  the  records  cited  S  Bnir.  851.)  (o). 

witbjttdgesofthe  superior  courts.    And,insubse-  And,  in  later  times,  James  I.  is  said  to  luive  sat 

quent  reigns,  upon  tne  permanent  Indisposition  of  there  in  person,  but  was  informed  by  his  judget 

a  judge,  a  fifth  hath  been  sometimes  appointed,  tliat  he  could  not  deliver  an  opinion, 

sir  T  Raym.  475.  (q)  4  Inst.  71. 

(o)  4  Inst.  7S.  (r)  M.  00.    SI  Edw.  I.    Hale  Hist.  C.  L.  900. 

(p)  See  Book  I.  ch.  7.    The  king  used  to  decide 

bench  cannot  be  authorized  to  determine  a  he  wan  then  a  very  young  man,  it  is  probable 
mere  retd  acdon ;  to  neither  can  the  court  of  that  it  was  tiia  intention  to. learn  in  what  man- 
common  pleas,  to  inquire  of  felony  or  treason,  ner  justice  was  administered,  rather  than  to 
Hawk.  b.  2.  ch.  1.  s.  4.  Bac.  Ab.  Courts,  A.  aot  the  part  of  a  judge."  5  vol.  382.  4to.  edit. 
The  king's  bench,  however,  tries  titles  to  land  Lord  Coke  says,  that  the  words  in  fnagns 
by  the  action  of  ejeotmant  cAorto,  c.  29.  nee  super  eum  tbinuu  nee  ampet 

(5)  This  court  is  called  the  queen's  bench  eum  rmttemue  rdei^  ^.  signify  that  we  sliall 
in  the  reign  t>f  a  queen,  and  during  the  pro-  not  sit  in  judgment  ourselves,  nor  send  our 
tsctorate  of  Cromwell  it  was  styled  the  upper  eommissioners  or  judges  to  try  him.  2  Inst, 
bench.  46.   But  that  this  is  an  erroneous  construotion 

(6)  Lord  Mansfield,  in  2  Burr.  851.  does.not  of  tliese  words,  appears  from  a  charter  granted 
mean  to'Say,  nor  do  the  records  there  cited  by  kin^  John  in  the  16th  year  of  his  ireign, 
wwraot  the  condosion,  that  £dw.  I.  actually  which  is  thus  expressed :  nee  auiper  eoa  per  vim 
sat  in  the  king's  bench.  Dr.  Henr^r*  in  his  vd  per  arma  tbimue  niiiper  legem  r^ni  tutetri 
vtTf  accurate  History  of  Great  Britain,  in-  vd  per  judicium  ^arium  avorum.  See  Int.  to 
fbnas  us,  thsft  hs  has  found  no  instance  of  any  Bl.  Aiag.  Ch.  p.  xiii.  Statutes  and  charters  in 
of  our  kings  sitting  in  a  court  of  justice  before  pen  materia  must  be  constnked  by  a  reference 
Edw.  IV.  "  And  Edw.  IT.  (he  says)  in  the  to  each  other,  and  in  the  more  ancient  charter 
•eeond  vear  of  his  reign,  sat  three  days  to-  the  meaning  is  clear,  diat  the  king  will  not 
gether,  during  Michaelmas  term,  in  the  court  proceed  with  violence  ag&inst  his  subjects, 
of  kingj^s  bench ;  but  it  is  not  said  that  he  in-  unless  justified  b^  the  law  of  his  kingdom,  or 
Isrfsnd  in  the  bttsiness  of  the  court ;  and  as  by  a  judgment  oi  their  peers. 
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#1  errvre^  {s)^  And  it  is  moreoTer  especially  provided  in  the  articuU  super 
mrtoB  {t)y  that  the  king's  chancellor,  and  the  justices  of  his  bench,  shall 
follow  him,  so  that  he  may  have  at  all  times  near  unto  him  some  that  be 
learned  in  the  laws. 

^The  jurisdiction  of  this  court  is  rery  high  and  transcendent.  It  [  *42  ] 
keeps  all  inferior  jurisdictions  within  the  bKdunds  of  their  authority, 
and  may  eidier  remove  their  proceedings  to  be  determined  here,  or  prohi- 
bit their  progress  below.  It^uperintends  all  civil  corporations  in  the  king* 
dom.  It  commands  magistrates  and  others  to  do  what  their  duty  re- 
quires, in  every  case  where  there  is  no  other  specific  remedy.  It  protects 
die  liberty  of  tne  sid)ject,  by  speedy  and  summary  interposition.  It  takes 
cognizance  both  of  criminal  and  civil  causes ;  the  former  in  what  is  called 
the  crown-side  or  crown-office ;  the  latter  in  the  plea-side  of  the  court. 
The  jurisdiction  of  the  crown-side  it  is  not  our  present  business  to  consi- 
der ;  that  will  be  more  properly  discussed  in  the  ensuing  book.  But  on 
the  plea^de,  or  civil  branch,  it  hath  an  original  jurisdiction  and  cogni- 
zance of  all  actions  of  trespass,  or  other  injury  alleged  to  be  committed  in 
€t  armis  ;  of  actions  for  forgery  of  deeds,  maintenance,  conspiracy,  deceit, 
and  actions  on  the  case  which  allege  any  falsity  or  fraud :  all  of  which  sa- 
vour of  a  criminal  nature,  although  the  action  is  brought  for  a  civil  reme- 
dy ;  and  make  the  defendant  liable  fn  strictness  to  pay  a  fine  to  the  king, 
as  weU  as  damages  to  the  injured  party  (u).  The  same  doctrine  is  also 
now  extended  to  all  actions  on  the  case  whatsoever  (w) :  but  no  action  of 
debt  or  detinue,  or  other  mere  civil  action,  can  by  the  common  law  be  prose- 
cuted by  any  subject  in  this  court,  by  original  ymi  out  of  chancery  («)  (7) ; 
though  an  action  of  debt,  given  by  statute^  may  be  brought  in  the  kin^s 
bench  as  weU  as  in  the  common  pleas  (y).  And  yet  this  court  might  al- 
ways have  held  plea  of  any  civil  action  (other  than  actions  real)  provided 
the  defendant  was  an  officer  of  the  court ;  or  in  the  custody  of  the  mar- 
shal, or  prison-keeper,  of  this  court ;  for  a  breach  of  the  peace  or  any  other 
offence  \z).  And,  in  process  of  time,  it  began  by  a  fiction  to  hold  plea  of 
all  persona]  actions  whatsoever,  and  has  continued  to  do  so  for 
ages  (a) :  it  being  surmised  that  the  defendant  is  arrested  for  *a  [  *43  ] 
supposed  trespass,  which  he  never  has  in  reality  committed  ;  and, 
being  thus  in  the  custody  of  the  marshal  of  die  court,  the  plaintiff  is  at 
liberty  to  proceed  against  him  for  any  other  personal  injury :  which  sur- 
mise, of  being  in  the  marshal's  custody,  the  defendant  is  not  at  liberty  to 
dispute  {b).  And  these  fictions  of  law,  though  at  first  they  may  startle  the 
student,  lie  will  find  upon  further  consideration  to  be  highly  beneficial  and 
useiul ;  especially  as  this  maxim  is  ever  invariably  observed,  that  no  fiction 
shall  extend  to  work  an  injury  ;  its  proper  operation  being  to  prevent  a 
mischief,  or  remedy  an  inconvenience,  that  might  result  from  the  general 
rale  of  law  (c).  So  true  it  is,  that  in  fictione  juris  semper  subsistit  aequitas 
[d).  In  the  present  case,  it  gives  the  suitor  his  choice  of  more  than  one 
tribunal,  before  which  he  may  institute  his  action  ;  and  prevents  the  cir- 

(«)  L  a,  e.  10.  (6)  ThM  too  in  the  dvU  Uw  ;  cdtUnfieHamtm 

(f)  tt  Edvr.  Left.  nofi  admittitur  probatio  :  auid  Mtm  ^fictnt  ff^ 
(■)  FlDdL  L.  Itt.  t  Intt  93.  DfvtnUi  4*  camUi     lofto  veriMit,  ubifieti^  advtrtut  v*riUUtmJbiiit  T 

Imi  U  rwf.  Namjietio  mUiil  ahud  tit,  fwom  legis  adotrgus  v«- 

(«)  P.  N.  B.  86.  n.    1  LUI7.  Pnct  Reg.  80S.  ritattm  in  r«  poMttbiii  ex  jutta  causm  dUpariHo. 

(g}  4  Inst,  70.    TryB»i  Jos  Filiiar.  101.  {Gotkofrtd.  inTf.  I  9S,  t.  8). 

if)  Garth.  Of.  (e)  8  Rep.  80.    S  RoU.  Rep.  90f . 

U)  4  Inst.  71.  id)  n  Rep.  51.    Co.  Lift.  IftO. 
U)  /ML  71. 

(7)  This  is  aot  th6  pretent  pnetiM,  R.  T.  Hurdw.  317.    Tidd*e  Pno.  6  ed.  97. 
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ciiity  and  delay  of  justice,  by  allowing  that  suit  to  be  originaUy,  and  is 
the  first  instance,  commenced  in  this  court,  which,  after  a  determination  in 
another,  might  ultimately  be  brought  before  it  on  a  wht  of  error. 

For  this  court  is  likewise  a  court  of  appeal,  into  which  may  be  removed 
by  a  writ  of  error  all  determinations  of  the  court  of  common  pleas,  and  of 
all  inferior  courts  of  record  in  England  (8) ;  and  to  which  a  writ  of  error 
lies  also  from  the  court  of  king's  bench  in  Ireland  (9).  Yet  even  this  so 
high  and  honourable  court  is  not  the  dernier  resort  of  the  subject ;  for,  if  he 
be  uot  satisfied  with  any  determination  here,  he  may  remove  it  by  writ  of 
error  into  the  house  of  lords,  or  the  court  of  exchequer  chamber,  as  the 
case  may  happen,  according  to  the  nature  of  the  suit,  and  the  manner  in 
which  it  has  been  prosecuted  (10). 

YII.  The  court  of  exchequer  is  inferior  in  rank  not  only  to  the  court  of 
king's  bench,  but  to  the  common  pleas  also  :  but  I  have  chosen  to  consi- 
der it  in  this  order,  on  account  of  its  double  capacity,  as  a  court  of 
[  *44  ]  law  and  a  court  of  equity  *also.  It  is  a  very  ancient  court  of  re- 
cord, set  up  by  William  the  Conqueror  (e),  as  a  part  of  the  aula 
regie  (/),  though  regulated  and  reduced  to  its  present  order  by  king  Ed- 
ward I.  {g);  and  intended  principally  to  order  the  revenues  of  the  crown, 
and  to  recover  the  king's  debts  and  duties  (A).  It  is  called  the  exchequer, 
scaccharium,  from  the  checked  cloth,  resembling  a  chess-board,  which 
covers  the  table  there :  and  on  which,  when  certain  of  the  king's  accounts 
are  made  up,  the  sums  are  marked  and  scored  with  counters.  It  consists 
of  two  divisions  :  the  receipt  of  the  exchequer,  which  manages  the  royal 
revenue,  and  with  which  these  commentaries  have  no  concern :  and  the 
court  or  judicial  part  of  it,  which  is  again  subdivided  into  a  court  of  equi- 
ty, and  a  court  of  common  law  (11). 

(e)  Lamb.  Areheion.  94.  Una. 

(/)  Madoz  hist.  ezch.  109.  (A)  4  Inst.  103— lit. 

Ql)  Spelm.  Gua.  L  in  eod.  Ug.  vet.  apud  Wil- 


(8)  Except  in  London,  2  Burr.  T77.  and 
tome  other  places ;  and  no  writ  of  error  liea 
from  the  cinque  ports,  4  Inst  224,  or  from  the 
court  of  stannaries.    3  Buls.  183. 

(9)  This  was  altered  by  the  23  Geo.  III.  c. 
28 ;  and  now  by  the  act  of  union,  39  &  40 
Geo.  in.  c.  67.  art.  8,  writs  of  error  and  ap- 
peals on  judgmenta  in  Ireland,  can  oEdy  be  to 
the  house  of  lords  of  the  united  kingdom. 
Ante,  1  book,  104.  n.  15. 

(10)  As  pa  the  conusance  of  this  court,  and 
when  it  will  interfere,  see  post,  436.  In  the 
Exchequer  there  are  seven  courts,  1.  The 
Court  of  Pleas.  2.  The  Court  of  Accounts. 
3.  The  Court  of  Receipt.  4.  The  Court  of 
Exchequer  Chamber,  being  the  assembly  of  all 
the  judges  of  England  for  matters  of  law.  5. 
The  Court  of  Exchequer  Chamber,  for  errors 
in  the  Court  of  Exchequer.  6.  The  Court  of 
Exchequer  Chamber  (or  errors  in  the  Kiiig's 
Bench.  7.  The  Court  of  Equity  in  the  Ex- 
chequer Chamber.  Bac.  Ab.  Court  of  £x- 
ehemier,  A. 

(11)  Though  this  court  is  inferior  in  rank 
as  well  to  the  court  of  common  pleas  as  the 
king's  bench,  and  though  in  general  a  subject 
has  a  right  to  resort  to  either  of  the  superior 
courts  for  the  redress  of  a  civil  injury,  yet  this 
court,  having  an  original,  and  in  many  cases 
■a  exclusive,  jurisdiction  in  fisoal  matters, 


will  not  permit  questions,  in  the  decision  of 
which  the  kin£*s  revenue  or  his  officers  are 
interested,  to  be  discussed  before  aniy  other 
tribunal ;  and  therefore,  if  an  action  of  trespass 
against  a  revenue  officer  for  his  conduct  in  the 
execution  of  his  office,  be  brought  in  the  court 
of  C.  P.  or  E.  B.,  it  may  be  removed  into  the 
office  of  pleas  of  this  court  of  exchequer.  1 
Anstr.205.  Hardr.  1T6,  Parker,  143.  1  Price, 
206.  8  Price,  584.  Manning's  Exchequer 
Prac.  161. 164.  n.  On  such  occasions  the  court 
interposes  on  motion,  by  ordering  the  proceed- 
ing to  be  removed  into  the  office  of  pleas, 
which  order  operates  by  way  of  injunction. 
The  usual  order  in  cases  of  this  nature  is,  that 
the  action  be  removed  out  of  the  king's  h«nch 
or  common  pleas,  or  other  court  in  which  it  is 
depending,  mto  the  office  of  pleas,  and  that  it 
shall  be  there  in  the  same  forwardness  as  in 
the  court  out  of  which  the  action  is  removed. 
This  order,  however,  does  not  operate  as  a 
certiorari  to  remove  the  proceedings,  but  as  a 
personal  order  on  the  par^  to  stay  them  there, 
and  of  course  calls  on  the  defendant  in  Uie 
action  to  appear,  accept  a  declaration,  and  put 
the  plaintiff  in  the  same  state  of  forwardness 
in  the  office  of  pleas  as  he  was  in  the  other 
court.  Per  Eyre,  Ch.  B.  1  Anstr.  205.  in 
notes. 


Digitized  by 


Google 


PRIVATE  WRONGS.  37 

Tke  court  of  equity  is  held  in  the  exchequer  chamber  before  the  lord 
treasurer,  the  chancellor  of  the  exchequer,  the  chief  baion,  and  three  puisne 
ones  (12).  These  Mr.  Selden  conjectures  (t)  to  have  been  anciently  made 
out  of  such  as  were  barons  of  the  kingdom,  or  parliamentary  barons  ;  and 
thence  to  have  derived  their  name  ;  which  conjecture  receives  great 
strength  from  Bracton's  explanation  of  magna  carta,  c.  14.  which  directs 
that  the  earls  and  barons  be  amerced  by  their  peers  ;  that  is,  says  he,  by 
the  barons  of  the  exchequer  (k).  The  primary  and  original  business  of 
this  court  is  to  call  the  king's  debtors  to  account,  by  bill  filed  by  the  attor- 
ney-general ;  and  to  recover  any  lands,  tenements,  or  hereditaments,  any 
goods,  chattels,  or  other  profits  or  benefits,  belonging  to  the  crown.  So 
that  by  their  original  constitution  the  jurisdiction  of  the  court  of  common 
pleas,  king's  bench,  and  exchequer,  was  entirely  separate  and  distinct : 
the  common  pleas  being  intended  to  decide  all  controversies  between  sub- 
ject and  subject ;  the  lung's  bench  to  correct  all  crimes  and  misdemeanors 
that  amount  to  abroach  of  the  peace,  the  king  being  then  plaintiff,  as  such 
offences  are  in  open  derogation  of  the  jura  regalia  of  his  crown ; 
and  the  exchequer  to  adjust  *and  recover  his  revenue,  wherein  [  *45  ] 
the  king  also  is  plaintiff,  as  the  withholding  and  non-payment 
thereof  is  an  injury  to  his  jura  fiscalia.  But,  as  by  a  fiction  almost  all  sorts 
of  civil  actions  are  now  allowed  to  be  brought  in  the  king's  bench,  in  like 
manner  by  another  fiction  all  kinds  of  personal  suits  may  be  prosecuted  in 
the  court  of  exchequer.  For  as  all  the  officers  and  ministers  of  this  court 
have,  Uke  those  of  other  superior  courts,  the  privilege  of  suing  and  being 
sued  only  in  their  own  court ;  so  also  the  king's  debtors  and  farmers,  and 
all  accomptants  of  the  exchequer,  are  privileged  to  sue  and  implead  all 
manner  of  persons  in  the  same  court  of  equity  that  they  themselves  are 
called  into  (13).  They  have  likewise  privilege  to  sue  and  implead  one  an- 
other, or  any  stranger,  in  the  same  kind  of  common  law  actions  (where 
the  personalty  only  is  concerned)  as  are  prosecuted  in  the  court  of  com- 
mon pleas. 

This  gives  original  to  the  common  law  part  of  their  jurisdiction,  which 
was  established  merely  for  the  benefit  of  the  king's  accomptants,  and  is 
exercised  by  the  barons  only  of  the  exchequer,  and  not  the  treasurer  or 
chancellor.  The  writ  upon  which  all  proceedings  here  are  grounded  is 
called  a  quo  minus  (14) :  in  which  the  plaintiff  suggests  that  he  is  the 
king's  farmer  or  debtor,  and  that  the  defendant  hath  done  him  the  injury 
or  damage  complained  of ;  quo  minus  sufficiens  existit,  by  which  he  is  less 
able  to  pay  the  king  his  debt  or  rent.  And  these  suits  are  expressly  di- 
rected, by  what  is  called  the  statute  of  Rutland  (/),  to  be  confined  to  such 
matters  only,  as  specially  concern  the  king  or  his  ministers  of  the  exche- 
quer.    And  by  the  articuU  super  cartas  (m),  it  is  enacted,  that  no  common 

(t)  Ttt.  hon.  9.  S.  10.  (0  10  Edw.  I.  c.  11. 

(i)  L  3,  tr.  S,  c.  1,  4  3.  (m)  S8  Edw.  L  c.  4. 

(12)  By  the  stat.  57  Geo.  III.  e.  18.  the  lord  litated  the  dispatch  of  equity  prooeedini^  in 

chief  baron  is  empovered  to  hear  and  deter-  this  coart. 

mise  alone  all  cauaee ,  matters,  and  things  at  (13)  A  clerk  of  exchequer  has  no  priviiege 

any  time  depending  in  the  court  of  exchequer  to  be  sued  in  that  court  on/y,  Cary  Rep.  67 ; 

as  a  court  of  equity ;  and  if  he  should,  from  or  lord  treasurer's  man.    Id.  96. 

iUiiess.  dec.  be  prcTented   from    sitting  for  (14)  This  is  the  only  process;  theplaiBtiiF 

those  purposes,  tne  king  may,  from  time  to  cannot  proceed  in  this  court  by  orifnnal  writ, 

time,  appoint  by  warrant  under  sign  manual,  and  therefore  the  defendant  cannot  be  outlaw- 

aajr  other  of  the  barons  to  hear  and  determine  ed  therein.    1  Price,  309. 
A«  same.    This  enactment  has  greatly  faci- 

VoL.  II  8 
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pleas  be  thenceforth  holden  in  the  exchequer  contrarf  to  the  fonxr  of  the 
great  charter.  But  now,  by  the  suggestion  of  privilege,  any  person  may 
be  admitted  to  sue  in  the  exchequer  as  well  as  the  king's  accomptant. 
The  surmise,  of  being  debtor  to  the  king,  is  therefore  become  matter  of 
form  and  mere  words  of  course,  and  the  court  is  open  to  all  the  nation 

equally.  The  same  holds  with  regard  to  the  equity  side  of  the 
[  *46  ]    court :  for  there  any  person  may  file  *a  bill  against  another  upon 

a  bare  suggestion  that  he  is  the  king's  accomptant ;  but  whe- 
ther he  is  so,  or  not,  is  never  controverted.  In  this  court  on  the  equity 
side,  the  clergy  have  long  used  to  exhibit  their  bills  for  the  non-payment  of 
tithes ;  in  which  case  the  surmise  of  being  the  king's  debtor  is  no  fiction, 
they  being  bound  to  pay  him  their  first  fruits,  and  annual  tenths.  But 
the  chancery  has  of  late  years  obtained  a  large  share  in  this  business. 

An  appeal  from  the  equity  side  of  this  court  lies  immediately  to  the 
house  of  peers  ;  but  from  the  common  law  side,  in  pursuance  of  the  sta- 
tute 31  £dw.  III.  c.  12,  a  writ  of  error  must  be  first  brought  into  the  court 
of  exchequer  chamber.  And  from  the  determination  there  had,  there  lies, 
in  the  dernier  resort,  a  writ  of  error  to  the  house  of  lords  (15). 

VIII.  The  high  court  qf  .chancery  is  the  only  remaining,  and  in  matters 
of  civil  property  by  much  the  most  important  of  any,  of  the  king's  superior 
and  original  courts  of  justice.  It  has  its  name  of  chancery,  caneellaria, 
from  the  judge  who  presides  here,  the  lord  chancellor  or  cancellarius ;  who, 
sir  Edward  Coke  tells  us,  is  so  termed  a  cancellando,  from  cancelling  the 
king's  letters  patent  when  granted  contrary  to  law,  which  is  the  highest 
point  of  his  jurisdiction  (n)  (16).  But  the  office  and  name  of  chancellor 
(however  derived)  was  certainly  known  to  the  courts  of  the  Roman  em- 
perors :  where  it  originally  seems  to  have  signified  a  chief  scribe  or  secre- 
tary, who  was  afterwards  invested  with  several  judicial  powers,  and  a  ge- 
neral superintendency  over  tjie  rest  of  the  officers  of  the  prince.  From  the 
Roman  empire  it  passed  to  the  Roman  church,  ever  emulous  of  imperial 
state ;  and  hence  every  bishop  has  to  this  day  his  chancellor,  the  principal 
judge  of  his  consistory.  And  when  the  modem  kingdoms  of  Europe  were 
established  upon  the  ruins  of  the  empire,  almost  every  state  preserved  its 
chancellor,  with  dififerent  jurisdictions  and  dignities,  according  to  their  dif- 
ferent constitutions.  But  in  all  of  them  he  seems  to  have  had  the  super- 
vision of  all  charters,  letters,  and  such  other  public  instruments  of  the 

crown,  as  were  authenticated  in  the  most  solemn  manner :  and 
[  ^47  ]    therefore  •when  seals  came  in  use,  he  had  always  the  custody  of 

the  king's  great  seal.  So  that  the  office  of  chancellor,  or  loid 
keeper  (17),  (whose  authority  by  statute  5  Eliz.  c.  18.  is  declared  to  be 

(n)  4  Inst.  88. 

(15)  By  the  31  Edward  III.  c.  12.  thi»  court  ly  from  certain  bars  laid  one  over  another 
of  appeal  is  to  Consist  of  the  chancellor  and  crosswise,  like  a  lattice^  wherewith  it  was  en- 
treasurer,  and  such  justices  and  aace  persons  Tironed,  to  keep  off  the  press  of  the  people,  and 
•s  they  shall  think  fit.  It  is  altered  by  31  Eliz.  not  to  hinder  tne  view  of  those  officers  who 
c  1.  16  Gar.  II.  e.  2.  20  Car.  IL  c.  4,  from  sat  therein  ;  such  ptes  or  eross-ban  beinc, 
which  it  appears,  that  the  court  may  consist  by  the  Latins,  called  cancelli.  Vid.  Dugd. 
of  bolJi  the  chief  justices,  or  one  of  them,  or  of  32.  Oambden,  Cowell,  Casaiod.  ep.  6.  lib.  11. 
the  chancellor,  pfforided  the  chancellor  is  pre-  Pet  Pytheua,  lib.-  2.  ad^rs.  c.  12.  I  Harr. 
sent  when  the  judgment  is  given.  See  the  Ch.  1.  Dr.  Johnson  seems  also  inclined  to 
ptoceedings  in  the  case  of  Johnstone  ▼.  Snt-  this  definition,  and  it  indeed  appeare  the  moat 
ton  in  thia  court.    1  T.  R.  493.  reasonable,  for  we  have  also  the  word  *'  ehan- 

(16)  According  to  the  opinion  of  several  eel,"  which  signifies  that  part  of  the  chordi 
kainied  authors  (aa  Mr.  Cambden  in  his  Bri-  formerly  barred  off  from  the  body  of  it. 
tannia,  and  Dr.  Cowell  in  his  Interpreter,  hare  (17)  Kin^  Hen.  V.  had  two  great  seals,  one 
obserred),  the  chancery  had  its  name  original-  of  gold,  which  ha  delivwed  to  the  bishop  W 
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•sacdy  die  same),  is  with  us  at  this  day  created  by  the  mere  deliverv  of 
the  king's  great  seal  into  his  custody  (o) :  whereby  he  becomes,  without 
writ  or  patent,  ao  officer  of  the  greatest  weight  and  power  of  any  now 
vubsisting  in  ihe  kingdom ;  and  superior  in  point  of  precedency  to  OTery 
temporal  kNrd  (p).  He  is  a  privy  counsellor  by  his  office  (q)j  and,  accord- 
ing  to  lord  chancellor  Ellesmere  (r),  prolocutor  of  the  house  of  lords  by 
prescription.  To  him  belongs  the  appointment  of  all  justices  of  the  peace 
throughout  the  kingdom.  Being  formerly  usually  an  ecclesiastic  (for 
none  else  were  then  capable  of  an  office  so  conversant  in  writings),  and 
presiding  over  the  n^al  chapel  (s),  he  became  keeper  of  the  king's  c<m- 
science  ;  visitor  in  nght  of  the  king,  of  all  hospitals  and  colleges  of  the 
king's  foundation ;  and  patron  of  aU  the  king's  livings  under  the  value  of 
twenty  marks  (t)  per  annum  in  the  king's  books  (18).     He  is  the  general 


<•)  Lamb.  Arckewm.  65.    1  RoU.  Abr.  S85. 

(^)  Sut.  II  Ben.  vni.  e.  la 

(f )  SeldaD,  oiBce  of  lord  chaoc  4  S. 

<r)  Of  tbe  oiBca  of  lord  chancellor,  tdit,  1051. 


(«)  Madoz.  hiat  ef  exch.  41. 
(0  38  Edw.  III.    8  F.  N.  B.  U.  thon^h  Hobut 
(S14.)  extends  thif  raloe  to  tweAiy  paumdt. 


Doihaait  and  made  him  lord  chancellor  ;  ano- 
tker  of  silver,  which  he  delivered  to  tbe  bishop 
of  l^odon  to  keep ;  and  historians  often  con- 
fsoad  chancellors  and  keepers,  1  Harr.  Ch. 
SB.  note.  4  Inst  68 ;  bat,  at  this  day  there 
being  bat  one  great  seal,  there  cannot  be  both 
a  ehaneellor,  and  a  lord  keeper  of  the  great 
•esl,  at  one  time,  because  both  are  but  one 
ofiee,  as  is  declared  by  the  stat.  5  Elis.  4 
Inst.  68.  and  the  taking  away  the  seal  deter- 
aunes  the  office.  1  Sid.  338.  It  seems  that 
it  is  sot  inconsistent  for  the  lord  chancetlor 
also  to  hold  the  office  of  chief  iustice  of  the 
king's  beneh.  Lord  HardwicVe  held  both 
effieea  froai  20th  February  till  7tli  June.  1 
Sid.  338.    Com.  Dig.  tit.  Chancery,  (B.  1.) 

(18)  In  Mr.  Christian's  edition  is  the  fol- 
lowing note : — With  regard  to  the  chancellor's 
Mtran^ge,  there  seems  to  be  some  inacouracy 
in  the  leaned  jodge's  text  and  references.  I 
kmmbly  ooaeeiYe  that  a  tnier  statement  is  this, 
▼is.  that  it  appears  from  the  rolls  of  parlia- 
■MaEt  ia  the  time  of  Edw.  IH.  that  it  had  been 
the  osnge  before  that  time  for  the  chancellors 
to  give  aU  ibe  king'a  livings,  taxed  (by  the 
snlisiilj  nsMissmonts)  at  twenty  marks  or  un- 
der, to  the  deika  who  were  then  actually  cUri 
er  eleimnen,  who  had  long  laboured  in  the 
eonrt  «t  chaaoeiy ;  but  that  the  bishop  of  Lin- 
eob,  whem  be  was  chanoelbr,  had  given  such 
Uvings  to  his  own  and  other  clerks  oontrtry 
to  the  pleasure  of  the  king  and  the  ancient 
WMs :  and  tbsrefora  it  is  reoosunended  to 
Peking  by  the  council  to  eonunand  the  chan- 
erilor  to  give  such  livings  only  to  the  clerks 
ef  dmaoery,  the  exchequer,  and  the  othec  two 
beeches  or  cooits  of  Westminster-hali  4 
Edw.  III.  m.  51.  But  oinoe  the  new  valua^ 
tioA  of  benefiees,  or  the  king's  books,  in  the 
tone  of  Henry  the  Eighth,  and  tbe  clerks 
ensed  to  be  in  order,  the  chancellor  has  had 
the  abeofaite  disposal  of  all  the  king's  livines, 
eten  where  the  presentation  devolves  to  the 
fiowa  by  lapse,  ol  the  value  of  twenty  pounds 
a  year  or  uaider  in  the  king's  books,  h  does 
■St  appear  how  this  enlarged  patrona^  has 
keaa  imnf-^  by  the  ehaacellor,  but  it  is  pro- 
bsUi  by  e  pnvate  gnat  of  the  ciown,  iiQiB  a 


consideration  that  the  twenty  marks  in  the 
time  of  Edw.  III.  were  equivalent  to  twenty 
pounds  in  the  time  of  Heniy  Y III.  Gibs.  764. 
1  Burn.  £c.  Law,  129. 

So  far  this  was  the  note  in  my  first  edition ; 
but  a  reverend  gentleman  has  been  so  obliging 
as  to  suggest  to  me,  that,  having  once  haa  oc- 
casion to  examine  the  subject,  he  was  inclined 
to  think,  that  the  chancellor's  patronage  was 
confined  Co  benefices  under  20t.  a  Tear,  and 
that  livings  exactly  of  that  value  belonged  te 
the  king,  to  be  presented  to  by  himself  or  his 
minister.  Having,  in  consequence,  looked 
more  attentively  into  the  subject,  I  am  still  of 
opinion,  that  the  authorities  support  what  is 
advanced  in  the  preceding  part  of  the  note. 
It  cannot  be  doubted  that  since  the  new  vakr 
befuficionuHf  potmda  were  intended  to  be  sub- 
stituted for  markM,  and  this  is  expressly  stated 
hj  bishop  Gibson,  p.  764.  In  the  4  Edw.  III. 
cited  above,  the  chancellor's  patronage  is  stat- 
ed to  be  of  all  livings  of  20  mariie  and  under, 
del  9aM  de  vint  man»  et  dtdeynM.  Ia  the  1  Hen. 
VI.  no.  25.  Rolls  of  Parliament,  there  is  a  re- 
cord appointing  the  duke  of  Bedford  protector, 
and  the  duke  of  Gloucester  protector  in  his 
absence :  and  amongst  other  privileges  it 
grants  the  protector  for  the  time  being,  the 
patronage  of  all  the  livings  bekmging  to  the 
crown,  vkra  Uumm  viginti  mareantm  usfiM  ad 
taxam  trigmta  matcantm  inchuMf  and  reserves 
the  rest  of  the  royal  uatronage  to  the  king,  ex- 
cept the  beneiioes  belonging  to  the  diancel- 
lor,  virtute  oguM  tuL  The  word  inchtawi  eaa 
only  apply  to  \  the  words  nsfus  ed  fr^gmta;  it 
cannot  be  reconciled  with  laiira^  which  was  in- 
tended to  leave  the  chancellor  20  or  under. 
This  is  also  dearly  exprehsed  ia  the  He^ 
trum  Brevium  307.  where  there  is  an  ancient 
writ  C9}1^  dtprkmobenafuweecUntutieo  Aeftm- 
db.     FofumtM  ^ttod  idtm  A.  ed  jwiiama  Asea^ 


mm  MCfldaw)  voeaturum,  quodadprm 
natttram  ptrtinutritf  ^. 

In  the  year-book  38  Edw.  III.  3.  it  is  laid 
down  as  law,  that  the  king  shall  present  to 
iMilc  e^ttMt  qm  poiwmt  Vrntrnt  dt  SO  meres; 
and  ia  the  aext  liae  it  is  said,  that  the  eha»- 
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guardian  of  all  infants  (19),  idiots,  and  lunatics ;  and  has  the  general  su* 
perintendence  of  all  charitable  uses  in  the  kingdom.  And  all  this,  over 
and  above  the  vast  and  extensive  jurisdiction  which  he  exercises  in  his 
judicial  capacity  in  the  court  of  chancery ;  wherein,  as  in  the  exchequer, 
there  are  two  distinct  tribunals  :  the  one  ordinary,  being  a  court  of  com- 
mon law ;  the  other  extraordinary,  being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  ancient  than  the  court  of  equity. 
Its  jurisdiction  is  to  hold  plea  upon  a  scire  facias  to  repeal  and  cancel  the 
king's  letters  patent,  when  made  against  law,  or  upon  untrue  suggestions ; 
and  to  hold  plea  of  petitions,  monstrans  de  droity  traverses  of  offices,  and  the 
like  ;  when  the  king  hath  been  advised  to  do  any  act,  or  is  put  in  posses- 
sion of  any  lands  or  goods,  in  prejudice  of  a  subject's  right  (u). 
[  *48  ]  On  proof  of  which,  as  the  king  can  never  *be  supposed  intention- 
ally to  do  any  wrong,  the  law  questions  not,  but  he  will  immedi- 
ately redress  the  injury  ;  and  refers  that  conscientious  task  to  the  chan- 
cellor, the  keeper  of  his  conscience.  It  also  appertains  to  this  court  to  hold 
plea  of  all  personal  actions,  where  any  officer  or  minister  of  the  court  is  a 
party  (t?).  It  might  likewise  hold  plea  (by  scire  facias)  of  partitions  of 
land  in  coparcenery  (to),  and  of  dower  (a:),  where  any  ward  of  the  crown 
was  concerned  in  interest,  so  long  as  the  military  tenures  subsisted :  as  it 
now  may  also  do  of  the  tithes  of  forest  land,  where  granted  by  the  king, 
and  claimed  by  a  stranger  against  the  grantee  of  the  crown  (y) ;  and  of 
executions  on  statutes,  or  recognizances  in  nature  thereof,  by  the  statute 
23  Hen.  YIII.  c.  6.  (z).     But  if  any  cause  comes  to  issue  in  this  court. 


(u)  4  Rep.  M. 
(o)  4  Inst.  80. 
(w)  Co.  LIU.  171. 


F.  N.  B.  62. 


(x)  Bro.  Ahr.  tit.  <iower,  M.    Moor.  Sfi& 
(y)  Bro.  Abr.  tit.  diswus.  10. 
(z)  SRoU.Abr.469. 


cellor  ihall  present  to  all  not  taxed  at  20 
marks,  and  haTing  understood  that  the  living 
in  question  was  taxed  at  40«.  he  had  presented 
to  It,  but  as  in  fact  it  was  taxed  at  402.,  the 
king  claimed  it.  The  wonis  in  French  state 
the  general  law,  the  rest  only  apply^  to  the  par- 
>ticarar  case.  Yet  Watson  is  so  careless  as  to 
state  the  chancellor's  patronage  to  be  under 
20  marks  and  under  20/.,  and  refers  to  this  au- 
thority, oh.  9.  But  it  is  correctly  cited  by 
Gomyns,  to  support  the  position,  that  the 
chancellor  has  the  patronage  of  20  marks,  or 
20<.  Dig.  Tit.  Esgl.  H.  5.  In  Fitz.  N.  B.  35. 
it  is  stated  to  be  mder  20  marks,  without  tak^ 
ing  any  notice  of  20  exactly.  Aiyl  in  a  case 
in  Hob.  214.  the  word  is  under.  In  that  case 
the  chancellor  had  presented  to  aliring  lapsed 
to  the  crown  above  20L  a  year,  and  it  was  held 
that  the  king  could  have  no  remedy,  because 
the  presentation  had  passed  the  great  seal,  and 
therefore  apparently  made  by  the  king  him- 
self;  but  it  the  presentation  had  stated,  that, 
the  benefice  was  under  the  value  of  202.  then 
it  would  have  been  void,  because  the  chancel- 
lor must  have  been  deceived. — In  this  case 
there  was  no  occasion  to  state  the  instance  of 
a  living  of  the  exact  value  of  202.  This  was 
a  benefice  which  had  devolved  to  the  crown 
by  lapse,  but  no  objection  is  made  on  that 
ground,  and  there  seems  to  be  no  reason  for 
any  distinction,  whether  the  benefice  devolves 
to  the  king  by  l^»se  or  by  promotion  of  the 
ineumbent,  or  it  is  part  of  his  original  patron- 
«n.    I  have  stated  the  authorities  which  ex* 


pressly  give  the  chancellor  the  patronage  of 
the  value  of  20  marks,  or  now  20c.  and  I  nave 
referred  to  those  which  state  it  to  be  vndtr ; 
and  I  cannot  but  observe  so  far  they  are  all 
consistent,  as  I  find  no  authority  in  opposition 
to  those  above,  declaring  that  livings  of  the 
value  of  202.  belong  to  the  king  and  not  to  the 
chancellor. 

The  gentleman  who  wished  me  to  examine 
the  authorities  upon  this  subject,  was  so 
obliging  ss  to  inform  me  that  uie  crown  has 
the  patronage  of  five  livings  of  the  exact  va- 
lue of  202.  in  the  king's  books,  but  that  several 
others  of  that  value  occasionally  devolve  to 
the  crown  by  lapse  and  promotion ;  that  he  has 
examined  the  cnurch  book  in  the  secreury  of 
state's  office,  and  that  he  finds  within  the  last 
century  many  instances  of  presentations  to 
those  livings  by  the  crown  ;  but  he  admits,  in 
some  modem  instances  where  the  right  to  the 
presentation  has  been  claimed  botn  by  the 
chancellor  and  the  minister,  that  the  latter  has 
yielded  to  the  former.  From  the  whole,  one 
IS  led  to  conclude  that  these  presentations 
made  by  the  crown,  were  owing  either  to  the 
inattention  or  the  accommodation  of  the  chan- 
cellor. 

(19)  See  ante  1  book,  451.  eL  seq.  as  to 
what  protection  he  may  afford  inftuats  and 
wards  of  court.  His  jurisdiction  in  this  re- 
spect extends  so  far,  that  though  he  has  no 
power  to  prevent  crimes,  yet  he  may  do  so 
when  they  wiU  tend  to  injurs  ta  inont.  % 
Swsjtst.  413. 
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that  is,  if  any  fact  be  disputed  between  the  parties,  the  chancellor  cannot 
try  it,  having  no  power  to  snnunon  a  jury :  but  must  deliver  the  record 
propria  numu  into  the  court  of  king's  bench,  where  it  shall  be  tried  by  the 
countiy,  and  judgment  shall  be  there  given  thereon  (a)  (20).  And  when 
judgment  is  given  in  chancery  upon  demurrer  or  the  like,  a  writ  of  error 
in  nature  of  an  appeal  lies  out  of  this  ordinary  court  into  the  court  of  king's 
bench  (b) :  though  so  little  is  usually  done  on  the  common  law  side  of  &e 
court,  that  I  have  met  with  no  traces  of  any  writ  of  error  (c)  being  actually 
brought,  since  the  fourteenth  year  of  queen  Elizabeth,  a.  i>.  1572. 

In  this  ordinary,  or  legal,  court  b  also  kept  the  ofieina  jusUHae  :  out  of 
which  all  original  writs  that  pass  under  the  great  seal,  all  commissions  of 
charitable  uses,  sewers,  bankruptcy,  idiotcy,  lunacy,  and  the  like,  do  issue ; 
and  for  which  it  is  always  open  to  thq  subject,  who  may  there  at  any  time 
demand  and  have,  ex  debito  justUiacy  any  writ  that  his  occasions 
*may  call  for.  These  writs  (relating  to  the  business  of  the  sub-  [  *49  ] 
ject)  and  the  returns  to  them  were,  according  to  the  simplicity  of 
ancient  times,  originally  kept  in  a  hamper,  in  hanaperio ;  and  the  others 
(relating  to  such  matters  wherein  the  crown  is  immediately  or  mediately 
concerned)  were  preserved  in  a  little  sack  or  bag,  in  pairva  baga :  and 
thence  hadi  arisen  the  distinction  of  the  hanaper  office,  and  pettjf  bag  office, 
which  both  belong  to  the  common  law  court  in  chancery. 

But  the  extraordinary  court,  or  court  of  equity,  is  now  become  the  court 
of  the  greatest  judicial  consequence.  This  distinction  between  law  and 
equity,  as  administered  in  different  courts,  is  not  at  present  known,  nor 
seems  to  have  ever  been  known,  in  any  other  country  at  any  time  {d)  :  and 
yet  the  difference  of  one  from  the  other,  when  administered  by  the  same 
tribunal,  was  perfectly  familiar  to  the  Romans  {e) ;  (kejuspraetoHumj  or 
discretion  of  &e  praetor,  being  distinct  from  the  leges  or  standing  laws  (/) , 
but  the  power  of  both  centred  in  one  and  the  same  magistrate,  who  was 
equally  entrusted  to  pronounce  the  rule  of  law,  and  to  apply  it  to  particu- 
lar cases,  by  the  principles  of  equity.  With  us  too,  the  atUa  regia^  which 
was  the  supreme  court  of  judicature,  undoubtedly  administered  equal  jus- 
tice according  to  the  rules  of  both  or  either,  as  ihe  case  might  chance  to 
require :  and,  when  that  was  broken  to  pieces,  the  idea  of  a  court  of  equity, 
as  distinguished  from  a  court  of  law,  did  not  subsist  in  the  original  plan  of 
partition.  For  though  equity  is  mentioned  by  Bracton  (^)  as  a  thing  con- 
trasted to  strict  law,  yet  neither  in  that  writer,  nor  in  Glanvil  or  Fleta,  nor 
yet  in  Britton,  (composed  under  the  auspices  and  in  the  name  of 
Edward  I.,  and  ^treating  particularly  of  courts  and  their  several    [*50] 

(«)  Cro.  Jac.  If.    Latch,  lis.  (e)  Thns  too  the  parliament  of  Parii,  the  eoait  of 

lb)  Tear-book,  18  Edwwi  IIL  95.    17  Am.  94.  session  in  Scotland,  and  every  other  jurisdiction  in 

V  Am.  47.    Drer,  S15.    1  Roll.  Rep.  187.    4  Inst.  Bnrope,  of  which  we  have  any  tolerable  accoont, 

80.  found  all  their  decisions  as  well  upon  principles  of 

(e)  The  opbrion  of  lofd  keeper  North,  In  188i,  (1  equity  as  tliose  of  positive  law.   (Lord  Kaiau,  hls- 

▼•m.  181.    1  Equ.  Cas.  ahr.  130),  that  no  soch  writ  tor.  law  tracu,  I.  335.  SM,  princ.  of  equity,  44.) 

of  enor  lay,  and  that  an  injunction  mhriit  be  issued  (/ )  Thus  Cicenx :  '*  jam  iUu  pnmiMi$y  nam  mm 

against  it,  seems  not  to  have  been  well  considered,  wtandtmt  gtris  non  vidtt,  nut  eoeelwr  fm*  Mcfw  tt 

(4)  The  emmeil  of  ecMseienety  instituted  by  John  deeephu  iolo  mromiMrU  f  qiutfmidem  phrmmqmt 

m.  king  of  Portugal,  to  review  the  sentence  of  all  mn  prmttono  Msrsnter,  momiimlht  Itgikma.*    One 

inferior  courts,  and  moderate  them  by  equity,  (Mod.  X  i. 

Vn.  Hist.  zzii.  337).  seems  rather  to  have  been  a  (^}  (.  3, «.  7,/oJ.  33. 
court  of  appeal. 

(20)  Bat  on  the  equity  side  of  the  eoart  chancery,  if  either  party  be  desirovs  of  having 

^oeaticma  of  fact  may  be  decided  without  an  a  special  jury,  it  is  said  to  be  proper  to  move 

lasue,  but  this  jurisdiction  ought  to  be  ezer-  the  court  of  chanceij  for  that  puipoee.    See 

ciaed  very  tenderly  and  sparincly.    0  Vesey,  Free.  Ch.  264.   2  P.  Wms.  68.    4  M.  dc  8. 

lea.    On  kh0  tiial  of  an  iMoe  diraetad  oat  of  196, 6. 
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jnrifldictioiis),  is  there  a  syllable  to  be  found  relating  to  the  equitable 
juriadictbn  of  the  coiirt  of  chancery.  It  seems  theref<Nre  probable,  that 
when  the  courts  of  law,  proceeding  merely  upon  the  ground  of  the  king^s 
original  writs,  and  conJBning  themselves  strictly  to  that  bottom,  gaye  a 
harsh  or  imperfect  judgment,  the  application  for  redresa  used  to  be  to  the 
king  in  person  assisted  by  his  privy-council ;  (from  whence  also  arose  the 
jurisdiction  of  the  court  of  requests  (A),  which  was  virtually  abolished  by 
the  statute  16  Car.  I.  c.  10.)  and  they  were  wont  to  refer  the  matter  either 
to  the  chan.cellor  and  a  select  committee,  or  by  degrees  to  the  chancellor 
only,  who  mitigated  the  severity  or  8iq)plied  the  defects  of  the  judgments 
pronounced  in  the  courts  of  law,  upon  weighing  the  circumstances  of  the 
case.  This  was  the  custom  not  only  among  our  Saxon  uicestors,  before 
the  institution  of  the  aula  regid  (t),  but  also  after  its  dissolution,  in  the  reign 
of  king  Edward  I.  (k) ;  and  perhaps  during  its  continuance,  in  thai  of 
Henry  II.  (i). 

In  these  early  times  the  chief  judicial  employment  of  the  chancellor 
must  have  been  in  devising  new  writs,  directed  to  the  courts  of  common 
law,  to  give  remedy  in  cases  where  none  was  before  administered.  And 
to  quicken  the  diligence  of  the  clerks  in  the  chancery,  who  were  too  much 
attached  to  ancient  precedents,  it  is  provided  by  statute  Westm.  2. 13  Edw. 
L  c.  24.  that  "  whensoever  from  thenceforth  in  one  case  a  writ  shall  be 

found  in  the  chancery,  and  in  a  like  case  falling  under  the  same 
[  *51  ]    right  and  requiring  like  remedy  *no  precedent  of  a  writ  can  be 

produced,  the  clerks  in  chancery  shall  agree  in  forming  a  new 
one ;  and,  if  they  cannot  agree,  it  shall  be  adjourned  to  the  next  parliar 
meat,  where  a  writ  shall  be  framed  by  consent  of  the  learned  in  the 
law  (m),  lest  it  happen  fer  the  future,  that  the  court  of  our  lord  the  king 
be  deficient  in  doing  justice  to  the  suitors."  And  this  accounts  for  the  veiy 
great  variety  of  writs  of  trespass  on  the  case,  to  be  met  with  in  the  regis- 
ter; whereby  the  suitors  had  ready  relief,  according  to  the  exigency  of  his 
business,  and  adapted  to  the  specialty,  reason,  and  equity  of  lus  very 
case  (n).  Which  provision  (with  a  little  accuracy  in  the  clerks  of  the 
chancery,  and  a  little  liberality  in  the  judges,  by  extending  rather  than 
narrowing  the  remedial  effects  of  the  writ)  might  have  effectually  answer- 
ed all  the  purposes  of  a  court  of  equity  (o) ;  except  that  of  obtaining  a 
discovery  by  the  oath  of  the  defendant. 

But  when,  about  the  end  of  the  reign  of  king  Edward  III.,  uses  of  land 
were  introduced  (/>),and,  though  totally  discountenanced  by  the  courts  of 
common  law,  were  considered  as  fiduciary  deposits  and  binding  in  con- 
science by  the  clergy,  the  separate  jurisdiction  of  the  chancery  as  a  court 
of  equity  began  to  be  established  (q) ;  and  John  Waltham,  who  was  bishop 

(&)  The  matters  cognizable  in  this  courtt  Imine-  in  the  verset  pnflxed  to  hie  pe^ycraHcm,  has  theie 

diately  before  its  dissolution,  were  "  almost  all  lines  : 

•nits,  that  by  colour  of  equity,  or  supplication  made  Hie  Mt,  qm  leges  reipii  eanceUat  imi^mae 

to  the  prince,  night  be  brought  before  him ;  but  Et  mmidaU  pit  frineipis  eeqva  fecit. 

originally  and  properly  all  poor  men's  suits,  which  («)  A  great  variety  of  new  precedents  of  write, 

were  made  to  his  majesty  bv  supplication ;  and  in  cases  before  unprovided  for,  are  given  by  this 

upon  which  they  were  entitled  to  have  right,  with*  very  statute  of  Westm.  8. 

out  payment  of  any  money  for  the  same."  (Smith's  (n)  LaiAb.  Arclmon.  61. 

Commonwealth,  b.  S,  c.  7).  (o)  Tills  veas  the  opinion  of  Fairfax,  a  very  leam- 

(t)  Nemo  ed  regem  appeUet  nn  eK^ua  lite,  mM  ed  judge  tat  the  time  of  Edward  the  Fourth.    "  Le 

Jus  iemi  eousegmnon  possii.    Si  jus  mmis  seeerum  subpoena  (says  he)  ue  semit  mg  cy  soeeutemsM  use 

n<,  aOevioHfO  deimU  fuaenUur  mud  regesu    LL.  come  H  est  ere^  si  nous  tttteudemus  tiels  actions  sur 

Bdg.  e.  S.  Us  cases  J  et  wutiMteinomus  lejurisdieHon  ie  eeo  court, 

(I)  LanbenL  AnAeion.  99.  et  tauter  courts.**    (Teaib.  SI  Edm.  17.  SS). 

(D  Joannes  Sarisburiensts,  (who  died   A.  D.  (p)  See  book  H.  ch.  90. 

lin»96Hen.IIi.tpeakingoftiiechaiwelloi'f ofice  (g>  Spehn.  Gloss.  100.    1  LaT.S4S. 
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<tf  Salisbmy  and  chancellor  to  king  Richard  IL,  by  a  strained  interpretap 
don  of  ^  abore-mentioned  statute  of  Westm.  2.  devised  the  writ  of 
whpoenoj  letumable  in  the  conrt  of  chancery  only,  to  make  the  feoffee  to 
uses  accoontable  to  his  cestay  qtte  use :  which  process  was  afterwards  ex* 
tended  to  other  matters  wholly  determinable  at  the  common  law,  upon 
hiae  and  fictitions  suggestions ;  for  which  therefore  the  chancellor  himself 
is  by  statute  17  Ric.  II.  c.  6.  diluted  to  give  damages  to  the  party 
unjustly  aggiieyed.  But  as  the  ^clergy^  so  early  as  the  reign  [  *52  ] 
of  king  Stephen,  had  attempted  to  turn  their  ecclesiastical  courts 
into  courts  of  equity,  by  entertaining  suits  pro  laesumefideiy  as  a  spiritual 
offence  against  conscience,  in  case  of  non-payment  of  debts  or  any  breach 
of  civil  contracts  (r) ;  till  checked  by  the  constitutions  of  Clarendon  (^), 
which  declared  that,  ^phxita  de  debttis,  quae  fide  interposita  debetUfir,  vel 
absque  interpositione  fidei,  sint  injustitia  regis  :'*  therefore  probably  the  ec- 
clesiastical chancellors,  who  then  held  the  seal,  were  remiss  in  iibridging 
their  own  new  acquired  jurisdiction ;  espeoially  aathe  spiritual  courts  con- 
tinued {t)  to  grasp  at  the  same  authority  as  before  in  suits  pro  laesionefideij 
so  late  as  the  fifteenth  century  («),  till  finally  prohibited  by  the  unanimous 
concurrence  of  all  the  judges.  However,  it  appears  from  the  parliament 
rolls  (w),  that  in  the  reigns  of  Henry  IV.  and  V.  the  commons  were  re- 
peatedly urgent  to  have  the  writ  of  subpoena  entirely  suppressed,  as  being 
a  novelty  devised  by  the  subtlety  of  chancellor  Waltham,  against  the  form 
of  the  common  law  ;  whereby  no  plea  could  be  determined,  unless  by  ex- 
amination and  oath  of  the  parties,  according  to  the  form  of  the  law  civil, 
and  the  law  of  holy  church,  in  subversion  of  the  common  law.  But 
though  Henry  IV.,  being  then  hardly  wann  in  his  throne,  gave  a  palliat- 
ing answer  to  their  petitions,  and  actually  passed  the  statute  4  Hen.  IV. 
c.  23.  whereby  judgments  at  law  are  declared  irrevocable  unless  by  attaint 
or  writ  of  error,  yet  his  son  ptit  a  negative  at  once  upon  their  whdEe  appli- 
cation :  and  in  Edward  IV.'s  time  the  process  by  bill  and  subpoena  was 
become  the  daily  practice  of  the  court  (x). 

•But  this  did  not  extend  very  far  :  for  in  the  ancient  treatise,  [  •SS  ] 
entitled  diversite  des  eourtes  (y),  supposed  to  be  written  very  early  in 
the  sixteenth  century,  we  have  a  catalogue  of  the  matters  of  conscience 
then  cognizable  by  subpoena  in  chancery,  which  fall  within  a  very  narrow 
compass.  No  regtdar  judicial  system  at  that  time  prevailed  in  the  court ; 
but  the  suitor,  when  he  thought  himself  aggrieved,  found^a  desultory  and 
unceitain  remedy,  according  to  the  private  opinion  of  the  chancellor,  who 
was  generally  an  ecclesiastic,  or  sometimes  (though  rarely)  a  statesman : 
no  lawyer  having  sat  in  the  court  of  chancery  from  the  times  of  the 
chief  justices  Thorpe  and  Knyvet,  successively  chanceUors  to  king  Ed- 
ward III.  in  1372  and  1373  (z),  to  the  promotion  of  sir  Thomas  More  by 
king  Henry  VIII.  in  1530.     After  which  the  great  seal  was  indiscrimi- 

(f}  Lord  LytCalt.  Hen.  H.  b.  8,  p.  161.  iioC«.  /.  S,  t.  3).  and  in  the  Cotton  MS.  (Ckuid.  D.  t).  that 

(«)  10  Hen.  II.  c.  15.    Speed.  458.  clause  is  omitted. 

(f)  In  4  Hen.  HI.  suits  in  conit  chiisttan  ero  lae-  (u)  Yearb.    3  Hen.  IV.  10.    11  ir«ik  IT.  8S.    IS 

mmtjidn  apon  tempora]  contracts  were  adjndfed  Htn.  VL  39.    90  Edt».  IV.  ID. 

to  be  contr^y  to  law.    (FItzh.  Abr.  t.  Pr^kibitumy  (w)  Rot.  Pari.    4  Htn.  IV.  «•  78  4  1 10.    8  ffc*. 

IS),    fiat  in  the  statute  or  writ  of  euemuptete  ago  V.  n**  40.  cited  in  Ptynne's  abr.  of  Cotton's  records. 

$u,  supposed  by  some  to  have  issned  13  Edw.  I.,  410. 438. 494. 548.   4  lost.  88.   1  RolL  Abr.  870, 871. 

b«taioraprobabIy(8Pi7n.Rec.336).   9Edw.  II,  879. 

nils  ^9  laeticmjidei  were  allowed  to  the  ecclesi-  («)  Rot.  Pari.    14  Edw.  IV.  ««  38.  (Hot  14  JB*s. 

■Btical  courts  ;  according  to  some  ancient  craies.  III,  as  cited  1  Roll.  Abr.  870,  ^). 

(Berfhelet  tiat.  amtiq.  Lond.  I53I.  90.  h.    3  PTjn.  (y)  Ht.  Vhaneeryjol.  390.    RasteU'a  edit.  A,  J9. 

lee.  880).  and  the  conunon  English  translation,  of  1984. 

ttfit ttiMta  ;  tlwash in  Lyndewode's copy,  {Proa.  (s)  Sptflm.  Olau.  111.    Dofd.  dbrsik  San dS. 
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natelj  conunittdd  to  the  custody  of  lawyers,  or  courtiers  (a)»  or  e&vrcb' 
men  (6),  according  as  the  convenience  of  the  times  and  the  deposition  of 
the  prince  required,  till  serjeant  Puckering  was  made  lord  keeper  in  1592  ; 
from  which  time  to  the  present  the  court  of  chancery  has  always  been 
filled  by  a  lawyer,  excepting  the  interval  from  1621  to  1625,  when  the  seal . 
was  intrusted  to  Dr.  Williams,  then  dean  of  Westminster,  but  afterwards 
bishop  of  Lincoln  ;  who  had  been  chaplain  to  lord  EUesmere,  when  chan- 
cellor (c). 

In  the  time  of  lord  EUesmere  (a.  d.  1616)  arose  that  notable  dispute 
between  the  courts  of  law  and  equity,  set  on  foot  by  sir  Edward  Coke, 
then  chief  justice  of  the  court  of  king's  bench ;  whether  a  court  of  equity 
could  give  relief  after  or  against  a  judgment  at  the  common  law  ?  This 
contest  was  so  warmly  carried  on,  that  indictments  were  preferred  against 
the  suitors,  the  solicitors,  the  counsel,  and  even  a  master  in  chancery,  for 
having  incurred  a  praemunire,  by  questioning  in  a  court  of  equity  a  judg- 
ment in  the  court  of  king's  bench,  obtained  by  gross  fraud  and  imposi- 
tion (d).  This  matter  being  brought  before  the  king,  was  by  him 
[  *54  ]  referred  *to  his  learned  counsel  for  their  advice  and  opinion  f  who 
reported  so  strongly  in  favour  of  the  courts  of  equity  (e),  that  his 
majesty  gave  judgment  in  their  behalf ;  but,  not  contented  with  the  irrefra- 
gable reasons  and  precedents  produced  by  his  counsel  (for  the  chief  jus- 
tice was  clearly  in  the  wrong),  he  chose  rather  to  decide  the  question  by 
referring  it  to  the  plenitude  of  his  royal  prerogative  (/).  Sir  Edward 
Coke  submitted  to  the  decision  (^),  and  thereby  made  atonement  for  his 
error :  but  this  struggle,  together  with  the  business  of  commendams  (in 
which  he  acted  a  very  noble  part)  (h)  and  his  controlling  the  commissioners 
of  sewers  (t),  were  the  open  and  avowed  causes  (^),  first  of  his  suspen- 
sion, and  soon  after  of  his  removal,  from  his  office. 

Lord  Bacon,  who  succeeded  lord  EUesmere,  reduced  the  practice  of  the 
court  into  a  more  regular  system ;  but  did  not  sit  long  enough  to  effect  any 
considerable  revolution  in  the  science  itself :  and  few  of  his  decrees  which 
have  reached  us  are  of  any  great  consequence  to  posterity.  His  succes- 
sors, in  the  reign  of  Charles  L,  did  Uttle  to  improve  upon  his  plan  :  and 
even  after  the  restoration  the  seal  was  committed  to  the  earl  of  Clarendon, 
who  had  withdrawn  from  practice  as  a  lawyer  near  twenty  years ;  and 
afterwards  to  the  earl|6f  Shaftesbury,  who  (though  a  lawyer  by  education) 
had  never  practised  at  all.  Sir  Heneage  Finch,  who  succeeded 
[  ^55  ]  in  1673,  'and  became  afterwards  earl  of  Nottingham,  was  a  per- 
son of  die  greatest  abilities  and  most  uncomipted  integrity  ;  a 
thorough  master  and  zealous  defender  of  the  laws  and  constitution  of  his 

(c)  Wrtothesly,  St.  John,  and  Hatton.  matter  affected  his  prerogative,  aent  letters  to  the 
(h)  Goodrick,  Gardiner,  and  Heath.  judges  not  to  proceed  in  it  till  himself  had  been  first 
<e)  Biog.  Brit.  HXIS.  consulted.    Tbi&  twelve  judges  joined  in  a  memo- 

(d)  Bacon's  Works,  FV.  01 1 ,  612.  68S.  rial  to  his  majesty,  declaring  that  their  compliance 
(«)  Whitelocke  of  pari.  ii.  3S0.   1  Chan.  Rep.  Ap-  would  be  contnrj  to  their  oaths  and  the  law ;  but 

paid.  11.  upon  being  brought  before  the  king  and  council, 

(/)  "  For  that  It  appertaineth  to  our  princely  they  all  retracted  and  promised  obedience  in  every 

office  only  to  judge  over  all  judges,  and  to  discern  such  case  for  the  future,  except  sir  Edward  Coke. 

and  determine  such  differences  as  at  any  time  may  who  said  "  that  when  the  case  nappened,  he  would 

and  shall  arise  between  our  several  courts,  touch-  do  his  duty."    (Biogr.  Brit.  I38S). 

Ing  their  jurisdictions,  and  the  same  to  settle  and  (t)  See  that  article  in  chap.  6. 

determine,  as  we  in  our  princely  wisdom  shall  find  (k)  See  lord  Ellesmere's  speech  to  sir  Henir 

to  stand  most  with  our  honour,  Ac."    (1  Chanc.  Montague,  the  new  chief  justice,  15  Nov.  1610. 

Rep.  append.  38).  (Moor's  reports,  8S8).    Though  sir  Edward  might 

(g)  See  the  entry  in  the  council  book,  80  July,  probably  have  retained  his  seat,  if.  during  his  sus> 

IfilO.    (Biogr.  Brit.  1 300).  pension,  he  would  have  complimented  lord  VilJiera 

(k)  In  a  cause  of  the  bishop  of  Winchester,  touch-  (the  new  favourite)  with  the  disposal  of  the  most 

i^  ft  iis<iisJiisi,  king  James  conceiving  that  the  lucrative  olBce  in  his  court.    (Biogr.  Brit.  1891). 
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cootttry ;  and  endued  with  a  pervading  genius,  that  enabled  him  to  diB« 
cover  and  to  piuaue  the  true  spirit  of  justice,  notwithstanding  the  em- 
barrassments raised  by  the  narrow  and  technical  notions  which  then  pre- 
vailed in  the  conrts  of  law,  and  the  imperfect  ideas  of  redress  which  had 
possessed  the  courts  of  equity.  The  reason  and  necessities  of  mankind, 
ansing  from  the  great  change  in  property  by  the  extension  of  trade  and 
the  abolition  of  military  tenures,  co-operated  in  establishing  his  plan,  and 
enabled  him  in  the  course  of  nine  years  to  build  a  system  of  jurisprudence 
and  jurisdiction  upon  wide  and  rational  foundations  ;  which  have  abo  been 
extended  and  improved  by  many  great  men,  who  have  since  presided  in 
chanceiy.  And  from  that  time  to  this,  the  power  and  business  of  the 
court  have  increased  to  an  amazing  degree  (21). 

From  this  court  of  equity  in  chancery,  as  from  the  other  superior  courts, 
an  appeal  lies  to  the  house  of  peers.  But  there  are  these  differences  be- 
tween i4>peals  from  a  court  of  equity,  and  writs  of  error  from  a  court  of 
law :  1.  That  the  former  may  be  brought  upon  any  interlocutory  matter, 


(21)  Beaadu  the  chancellor,  the  moMttr  of 
ikf  niU  hee  jaiisdiction  of  judging  causes  oa 
the  eztnordinarr  tide  of  the  court  of  chance- 
ry. Cardinal  WoLsey  was,  it  is  said,  the  first 
who  introduced  this  (rawer,  thou|^  then  much 
objected  to ;  yet  now  it  seems  he  is  authorized 
fay  special  commission  under  the  great  seal. 
Wyatt  Prac.  Reg.  278.  Com.  Dig.  Chancery, 
B.  4.  The  time  and  place  of  his  sitting  are 
osaally  at  six  o'clock  in  the  erening  at  his 
own  cont  in  the  rolls  yard.  All  decrees  made 
fay  him  noat  be  signed  by  the  lord  chancellor 
befere  they  are  enrolled.  3  Geo.  II.  c.  30.  s. 
1.  By  statute  23  Geo.  II.  e.  25.  s.  6.  a  yearly 
som  of  1200L  wasgranted  to  him ;  and  by  the 
hte  act  6  Geo.  ivT  c.  64.  his  salary  is  raised 
to  TQfOOl.  He  holds  his  office  by  patent  for  life, 
snd  takes  the  oath  prescribed  by  18  Edw.  III. 
in  open  court.  Wyatt  Prac.  Reg.  277.  He 
lakes  precedence  next  afier  the  chancellor,  be- 
fve  all  other  of  the  judges. 

Owing  to  the  great  increase  of  business, 
sad  which  is  still  increasing,  it  was  provided 


by  S3  Geo.  III.  c.  24.  that  his  majesty  might 
anmnt  an  additional  jud^e  assistant,  called 
Ike  me0<knceUior^  to  assist  the  chancellor. 


teenyc 

inc,  to  hold  his  office  during  good  behaviour, 
subject  to  remoTal  upon  the  address  of  both 


By  sec.  2.  he  shall  hear  such  cases 
as  the  chancellor  shall  direct;  his  decrees 
afaaU  be  subject  to  rereraal  by  the  chancellor, 
aad  must  be  signed  by  the  latter  before  they 
are  enrolled.  By  sec.  3.  he  cannot  alter  or 
vary  a  decree  of  chancellor  or  master  of  rolls. 
Sec  4.  directs  in  what  court  he  shall  sit,  and 
he  is  to  rank  next  after  the  master  of  rolls. 
Sec.  5.  appoints  his  officers.  Sec.  6.  how  he 
as  to  be  remored.  Sec.  7.  oath  of  office.  Sec. 
a  his  salary.  (5000L)  increased  by  6  Geo.  IV. 
e.  84.  to  OOOCK.  See.  12.  that  he  and  his  officers 
shall  receive  no  fees  for  business  done.  Quaare, 
Wketber  tbe  Tice-chancellor  has  power  to 
bear,  by  consent,  a  motion  to  discharge  or  al- 
ter aa  order  made  by  the  lord  chancellor  ?  See 
1  J.  A  W.  420.  If  he  is  authorised  to  dis- 
charge it,  be  is  not  to  alter  it.  Id.  ib.  When 
sitUngyW  the  lord  chancellor,  he  has  no  juris- 
dieim  to  altsr  or  diachaigs  orders  mads  by 
Vol.  II.  9 


the  chancellor.    Id.  431. 

Besides  the  master  of  the  rolls  (the  chieOi 
there  are  eleven  other  mnUart  tit  cAsnecry. 
Com.  Dig.  Chancery,  B.  5.  All  answers  and 
affidavits  are  sworn  before  one  of  them  and 
signed ;  all  matters  of  account,  exceptions  to 
answers,  dec.  irregularities,  contempts,  and 
such  like,  are  referred  to  them.  13  C.  II.  at. 
6.  12G.  I.  c.  32.  5G.  in.c.28.  32  G.  III. 
c.  42.  9  G.  ni.  0. 19.  46  G.  III.  c.  128.  Be- 
aides  these  there  are  masUn  extraordmary^  ap* 
pointed  in  the  country  to  take  affidavits,  dec. 
Next  in  precedence  are  the  ns  derka^  each  of 
whom  has  ten  sworn  clerks  under  him.  The 
six  clerks  are  principalljr  concerned  in  matters 
in  eauity,  and  it  is  their  business  to  transact 
and  nle  all  proceedings  by  bill  and  answer, 
and  also  to  issue  certain  patents  which  pass 
the  great  seal,  as  pardons  of  men  for  chance 
medley,  patents  for  ambassadora,  sheriff's  pa- 
tents, and  some  others ;  all  these  matters  are 
tranaacted  by  their  under  clerks.  I  Har.  Ch. 
P.  75.  Though  formerly  otherwise,  clients 
are  now  at  liberty  to  choose  their  own  clerks. 
Ord.  Ch.  107.  They  claim  besides  fees  of  six 
clerks'  office,  othen  as  comptrollers  of  the 
hanaper,  and  for  enrolling  warranto,  for  pa- 
tento,  grants,  and  other  matters  passing  under 
the  great  seal,  and  relumed  Into  hanaper 
office.  Six  clerks,  and  three  clerks  of  petty 
bag,  are  by  letters  patent,  16  Eliz.  incorporat- 
ed and  styled  clerks  of  the  enrolment  of  the 
high  court  of  chancery,  and  have  two  deputies. 
See  14  de  15  H.  YIU.  c.  8. 

The  office  of  regiatrar  of  this  court  is  of 
great  importance.  Com.  Die.  Chancery,  B. 
6.  The  registrar  has  four  deputies;  two  of 
whom  always  sit  in  court  and  take  notes  of 
orders  and  decrees,  dee.  and  before  the  aame 
are  entered  he  signs  them.  45  Geo  III.  c.  75. 
Besides  these,  there  are  the  master  of  the 
subpoena  office,  register  of  affidavito,  examin- 
ers, ushera,  accountant-general,  12  Geo.  I.  c. 
32.  12  Geo.  n.  c.  24.  9  Geo.  III.  c.  19.  32 
Geo.  III.  c.  42.  46  Geo.  III.  c.  129.  54  Geo. 
III.  0.  14^  cursitore,  clerks  of  the  petty  bag 
office,  aerieant  at  anna,  warden  of  the  fleet, 
clerk  of  the  chapel  of  thi  rolls,  dec. 
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the  latter  upon  nothing  but  only  a  definitive  judgment :  2.  That  on  inh» 
of  error  the  honae  of  lords  pronounces  the  judgment,  on  appeals  it  gives 
direction  to  the  court  below  to  rectify  its  own  decree. 

IX.  The  next  court  that  I  shall  mention  is  one  that  hath  no  original 
jurisdiction,  but  is  only  a  court  of  appeal,  to  correct  the  errors  of  other 
jurisdictions.  This  is  the  court  of  exchequer  chamber  ;  which  was  first 
erected  by  statute  31  Edw.  III.  c.  12.  to  determine  causes  by  writs  of 
enor  from  the  common  law  side  of  the  court  of  exchequer.  And  to  that 
end  it  consists  of  the  lord  chancellor  and  lord  treasurer,  taking  unto  them 
the  justices  of  the  king's  bench  and  common  pleas.  In  imitation  of  which 
a  second  court  of  exchequer  chamber  was  erected  by  statute  37  Eliz.  c.  8. 
consisting  of  the  justices  of  the  common  pleas,  and  the  barons  of  the  ex* 

chequer,  before  whom  writs  of  error  may  be  brought  to  reverse 
[  *56  ]    judgments  *in  certain  suits  (/)  originally  begun  in  the  court  of 

king's  bench.  Into  the  court  also  of  exchequer  chamber  (which 
then  consists  of  all  the  judges  of  the  three  superior  courts,  and  now  and 
then  the  lord  chancellor  also),  are  sometimes  adjourned  from  the  other 
courts  such  causes,  as  the  judges  upon  argument  find  to  be  of  great  weight 
and  difficulty,  before  any  judgment  is  given  upon  them  in  the  court  be* 
low  (m). 

From  all  the  branches  of  this  court  of  exchequer  chamber,  a  writ  of 
error  lies  to 

X.  The  house  of  peers,  which  is  the  supreme  court  of  judicature  in  the 
kingdom,  having  at  present  no  original  jurisdiction  over  causes,  but  only 
upon  appeals  and  writs  of  error,  to  rectify  any  injustice  or  mistake  of  the 
law,  committed  by  the  courts  below.  To  this  authority  this  august  tri- 
bunal succeeded  of  course  upon  the  dissolution  of  the  aula  regia.  For,  a» 
the  barons  of  parliament  were  constituent  members  of  that  court  ;  and 
the  rest  of  its  jurisdiction  was  dealt  out  to  other  tribunals,  over  which  the 
great  officers  who  accompanied  those  baions  were  respectively  delegated 
to  preside  ;  it  followed,  that  the  right  of  receiving  appeals,  and  superin- 
tending all  other  jurisdictions,  still  remained  in  the  residue  of  that  noble 
assembly,  from  which  every  other  great  court  was  derived.  They  are 
therefore  in  all  causes  the  last  resort,  from  whose  judgment  no  farther  ap- 
peal is  permitted ;  but  every  subordinate  tribunal  must  conform  to  their 
determinations  ;  the  law  reposing  an  entire  confidence  in  the  honour  and 
conscience  of  the  noble  persons  who  compose  this  important  assembly,  thai 
(if  possible)  they  will  make  themselves  masters  of  those  questions  which 
they  undertake  to  decide,  and  in  all  dubious  cases  refer  themselves  to  the 
opinions  of  the  judges,  who  are  summoned  by  writ  to  advise  them ;  since 
upon  their  decision  all  property  must  finally  depend. 

Hitherto  may  also  be  referred  the  tribunal  established  by  statute  14 
Edw.  III.  c.  5.  consisting  (though  now  out  of  use)  of  one  prelate,  two 
earls,  and  two  barons,  who  are  to  be  chosen  at  every  new  parliament,  to 
hear  complaints  of  grievances  and  delays  of  justice  in  the  king's  courts, 

and  (with  Uie  advice  of  the  chancellor,  treasurer,  and  justices  of 
[  *57  ]    both  benches)  to  give  directions  for  remedying  these  *inconvenien- 

ces  in  the  courts  below.  This  conmiittee  seems  to  have  been 
established,  lest  there  should  be  a  defect  of  justice  for  want  of  a  supreme 
court  of  appeal,  during  any  long  intermission  or  recess  of  parliament ;  for 
the  statute  farther  directs,  that  H;  the  difficulty  be  so  great,  that  it  nmy  not 

(2)  Sm  chap.  SS,  page  411.  (»)  4  Inst.  119.    S  Bnkt.  144. 
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Will  be  detenitt&ed  without  aasent  of  parliament,  it  shall  be  brouf^by  the 
•aid  prelate,  earls,  and  baions,  unto  the  next  parliament,  who  sluiU  finallj 
detennine  the  same. 

XI.  Before  I  conclude  this  chapter,  I  must  also  mention  an  eleventh 
species  of  courts,  of  general  jurisdiction  and  use,  which  are  derived  out  o( 
and  act  as  collateral  auxiliaries  to,  the  foregoing  ;  I  mean  the  courts  of 
nssixe  and  nisi  prius. 

These  are  composed  of  two  or  more  commissioners,  who  are  twice  in 
eveiy  year  sent  by  the  king's  special  commission  all  round  the  kingdom 
(except  London  and  Middlesex,  where  courts  of  nisi  onus  are  holden  in 
and  after  eveiy  term,  before  the  chief  or  other  judge  of  the  several  superior 
courts  (22)  ;  and  except  the  four  northern  counties,  where  the  assizes  sre 
holden  only  once  a  year)  (23),  to  try  by  a  jury  of  the  respective  counties 
the  truth  of  such  matters  of  fact  as  are  then  under  dispute  in  the  courts  of 
Westminster-hall.  These  judges  of  assize  came  into  use  in  the  room  of 
the  ancient  justices  in  eyre,  justieiari  in  iHnere ;  who  were  regularly  esta- 
blished, if  not  first  appointed,  by  the  parliament  of  Northampton,  ▲.  n. 
1176,  22  Hen.  IT.  (n)  with  a  delegated  power  from  the  king's  great  court, 
or  aula  regioy  being  looked  upon  as  members  thereof ;  and  ihiey  afterwards 
made  their  circuit  round  the  kingdom  once  in  seven  years  for  the  purpose 
of  trying  causes  (o).  They  were  afterwards  directed  by  nu^Tia  carta^  c. 
12.  to  be  sent  into  every  county  once  a  year,  to  take  (or  receive  the  verdict 
of  the  jiirors  or  recognitors  in  certain  actions,  then  called)  recognitions  or 
assizes  ;  the  most  (Ufficult  of  which  they  are  directed  to  adjourn  into  the 
court  of  common  pleas  to  be  there  determined.  The  itinerant  justices 
were  sometimes  mere  justices  of  assize  or  of  dower,  or  of  gaol- 
delivery,  and  the  like ;  and  *^they  had  sometimes  a  more  general  [  *58  ] 
commission,  to  determine  all  manner  of  causes,  being  constituted 
justieiarii  ad  omnia  placita  {p) :  but  the  present  justices  of  assize  and  nisi 
prius  are  more  immediately  derived  from  the  statute  Westm.  2.  13  £dw. 
I.  c.  30.  which  directs  them  to  be  assigned  out  of  the  king's  sworn  justices, 
associating  to  themselves  one  or  two  discreet  knights  of  each  county.  By 
statute  27  Edw.  I.  c.  4.  (explained  by  12  £dw.  II.  c.  3.)  assizes  and  in- 
quests were  allowed  to  be  taken  before  any  one  justice  of  the  court  in 
which  the  plea  was  brought ;  associating  to  him  one  knight  or  other  ap- 

(•)  S«UL  Jmt.  I.  3.  4  5.    Spelm.  Cod.  309.  reeuMvit,  quod  septem  mnni  nondttin  enmt  elopn, 

(•)  Co.  Litt.  293. — Aimo  1961.  jusHciarn  intine-  pottgutun  jutticiani  ibidem  idtima-$edtnmi.    {Jmt 

rmau  venenmU  «pi«i  Wigonnam  in  octavit  S.  Jo-  nal.  Eccl.  Wi^orn.  m  Whart.  Angl  Mft.  I.  405). 

t baptittae; — et  tohu  eomUatus  tos  admxUert  (p)  BracLl.  Z.tr.l.  c.  11. 


(22)  Th«  coartt  of  ntn  priua  in  London  find  abflenee  of  any  one  of  the  ohieft,  the  mrm  au- 
M iddleaex  are  called  $iUmg9 :  thoae  for  Mid-  thority  was  given  to  two  of  the  judgee  or 
^       [were  establiriied  by  the  leffislature  in    barons  of  his  court.    The  statute  12  Geo.  I.  a 


the  reign  of  queen   Elizabeth.     In  ancient  31 .  extended  the  time  to  eight  days  after  term, 

times  all  iMaee  in  actions  brought   in  thftt  and  empowered  one  judge  or  baivn  to  sit  m 

eovmty  were  tried  at  Westminster  in  the  terms,  the  absence  of  the  chief.    The  24  Geo.  II.  e. 

at  the  bar  of  the  court  in  which  the  action  was  18.  has  extended  the  time  after  term  still  far- 

institoted ;  but    when   the    business    of  the  ther  to  fourteen  days ;  and  the  time  was  after^ 

courts  increased,  these  trials  were  found  so  wards,  and  still  continues  unlimited  during 

neat  an  inconvenience,  that  it  was  enacted  the  vacation  next  after  the  term,  by  the  1  Geo. 

by  the  18  Eli^.  c.  1^.  that  the  chief  justice  of  W.  c.  55.    Before  the  passing  of  the  1  Geo. 

the  king's  bench  should  be  empowered  to  try  IV.  c.  21.  the  nisi  prius  sittings  in  Middlesex 

within  the  term,  or  within  four  da^s  after  the  were  confined  to  Westminster-hall,  but  by  that 

and  of  the  term,  all  the  issues  joined  in  the  act  they  may  be  held  at  any  other  lit  plaoe 

courts  of  chanceiy  and  king's  bench ;  and  that  within  the  city  of  Westminster, 

thechief  justice  of  the  common  pleas,  and  the  (23)  But  now  the 

chief  baron,  should  try  in  like  manner  the  is-  twice  a  yett. 
sast  joined  in  tbsir  respective  ooorts.    In  the 
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proyed  man  of  the  county.  And,  lastly,  by  statute  14  Edw.  IIL  c.  16. 
inqnests  of  nisi  prius  may  be  taken  before  any  justice  of  either  bench 
(though  the  plea  be  not  depending  in  his  own  court),  or  before  the  chief 
baron  of  the  exchequer,  if  he  be  a  man  of  the  law  ;  or  otherwise  before 
the  justices  of  assize,  so  that  one  of  such  justices  be  a  judge  of  the  king's 
bench  or  common  pleas,  or  the  king's  Serjeant  sworn  (24).  They  usually 
make  their  circuits  in  the  respective  vacations  after  Hilary  and  Trinitjr 
terms  ;  assizes  being  allowed  to  be  taken  in  the  holy  time  of  lent  by  con- 
sent of  the  bishops  at  the  king's  request,  as  expressed  in  statute  Westm. 
1 .  3  Edw.  I.  c.  51.  And  it  was  also  usual  during  the  times  of  popery,  for 
the  prelates  to  grant  aimual  licenses  to  the  justices  of  assize  to  administer 
oaths  in  holy  times :  for  oaths  being  of  a  sacred  nature,  the  logic  of  those 
deluded  ages  concluded  that  they  must  be  of  ecclesiastical  cognizance  (q). 
The  prudent  jealousy  of  our  ancestors  ordained  (r),  that  no  man  of  law 
should  be  judge  of  assize  in  his  own  county,  wherein  he  was  bom  or  doth 
inhabit  (25) ;  and  a  similar  prohibition  is  found  in  the  civil  law  («),  which 
has  carried  this  principle  so  far  that  it  is  equivalent  to  the  crime  of  sacri* 
lege,  for  a  man  to  be  governor  of  the  province  in  which  he  was  bom,  or 
has  any  civil  coimexion  {t). 

The  judges  upon  their  circuits  now  sit  by  virtue  of  five  several  authori- 
ties. 1.  The  commission  of  the  peace.  2.  A  commission  of  oyer  and 
terminer,  3.  A  commission  of  general  gaolrdeUvery.  The  consi- 
[  *59  ]  deration  of  all  which  belongs  properly  *to  the  subsequent  book  of 
these  commentaries.  But  the  fourth  commission  is,  4.  A  com- 
mission of  assize,  directed  to  the  justices  and  Serjeants  therein  named,  to 
take  (together  with  their  associates)  assizes  in  the  several  counties  ;  that 
is,  to  take  the  verdict  of  a  peculiar  species  of  jury,  called  an  assize,  and 
summoned  for  the  trial  of  Umded  disputes,  of  wluch  hereafter.  The  other 
authority  is,  5.  That  of  nut  prius,  which  is  a  consequence  of  the  commis- 
sion of  assize  (u),  being  annexed  to  the  office  of  those  justices  by  the  sta^ 
tute  of  Westm.  2. 13  Edw.  I.  c.  30.  and  it  empowers  them  to  try  all  ques- 
tions of  fact  issuing  out  of  the  courts  of  Westminster,  that  are  then  ripe 
for  trial  by  jury  (26).  These  by  the  course  of  the  courts  (to)  are  usuaUy 
appointed  to  be  tried  at  Westminster  in  some  Easter  or  Michaelmas  term, 
by  a  jury  retumed  from  the  county  wherein  the  cause  of  action  arises  ; 
but  with  this  proviso,  nisi  prius,  unless  before  the  day  prefixed  the  judges  of 
assize  come  into  the  county  in  question.     This  they  are  sure  to  do  in  the 

iq)  Instances  hereof  may  be  met  with  In  the  ap-  («)  Ff.  1. 18.  S. 

pendix  to  Spelman's  original  of  the  tenns,  and  in  (()  C.  9.  M.  4. 

Ml.  Parker's  AntiqalUes,  909.  («)  Salk.  454. 

(r)  Stat.  4  Edw.  m.  c  S.    8  Rich.  U.  c.  S.    3S  (w)  See  eh.  91  p.  SSI. 
Hen.VIU.c.24. 

(24)  And  now  by  1  Geo.  lY.  c.  55.  aect  5.  nisi  prioi,  was  taken  off  by  the  49  Geo.  III. 
any  judge  or  baron  may,  on  his  circuit,  amend    c.  91. 

a  record,  and  make  any  order  in  any  cause,  al-  (26)  An  important  act,  the  3  Geo.  I V.  e.  10. 

though  it  was  not  in  a  suit  depending  in  his  was  lately  passed  to  remedy  the  defect  of  the 

own  court.  commission  not  beinj[  opened  on  the  day  ap- 

(25)  This  restriction  was  construed  to  ez-  pointed ;  by  which  it  is  enacted,  that  the  corn- 
tend  to  every  commission  of  the  judges  :  but  mission  may  be  opened  on  the  succeeding  day 
it  being  fbund  very  inconrenient,  the  12  Geo.  to  the  one  appointed ;  and  if  such  succeeding 
II.  c.  27.  was  enacted  for  the  express  purpose  day  be  a  Sunday,  or  any  other  day  of  public 
of  authorizing  the  commissioners  of  oyer  and  rest,  then  on  the  next  following  day,  provided 
itrwiiHir,  and  of  caol-delivery,  to  execute  their  the  opening  the  commission  on  the  ap[    '  ' 


commissions  in  Uie  criminal  courts  within  the  day  was  prevented  by  the  pressure  of  business 

eoontias  in  whifh  they  were  bom,  or  in  which  elsewhere,  or  by  some  unforsceen  cause  or  ae- 

tbe^  reside.     See  4  book,  271.     This  re-  cident 
•tnctioiit  tff  to  commissioners  of  assise  and 
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Yicilioos  preceding  each  Eaeter  and  Michaelmas  term,  which  sayes  much 
expense  and  trouble.  These  commissions  are  constantly  accompanied  by 
writs  of  assoeiation^  in  pursuance  of  the  statutes  of  Edward  I.  and  II.  be- 
fore mentioned ;  whereby  certain  persons  (usually  the  clerk  of  assize  and 
his  subordinate  officers)  are  directed  to  associate  themselyes  with  the  jus- 
tices and  seijeants,  and  they  are  required  to  admit  the  said  persons  into  their 
society,  in  order  to  take  the  assizes,  &c. ;  that  a  sufficient  supply  of  com- 
missioners may  never  be  wanting.  But,  to  prevent  the  delay  of  justice  by 
the  absence  of  any  of  them,  there  is  also  issued  of  course  a  writ  of  sinon 
onmes ;  directing  that  if  all  cannot  be  present,  any  two  of  them  (a  justice 
or  a  seijeant  being  one)  may  proceed  to  execute  the  commission. 

These  are  the  several  courts  of  common  law  and  equity,  which  are  of 
public  and  general  jurisdiction  throughout  the  kingdom.     And,  upon  the       ^\« 
whole,  we  cannot  but  admire  the  wise  economy  and  admirable  provision  of 
our  ancestors,  in  settling  the  distribution  of  justice  in  a  method  so  well  cal-        ^ 
cnlated  for  cheapness,  expedition,  and  ease.     By  the  constitution  which         /' 
they  established,  all  trivial  debts,  and  injuries  of  small  conse-  ^  " 

quence,  were  to  be  recovered  or  redressed  in  every  *man's  own  [  •60  ] 
county,  hundred,  or  perhaps  parish.     Pleas  of  freehold,  and  more  ^ 

important  disputes  of  property,  were  adjourned  to  the  king's  court  of  com-  *"  ■'^ 
mon  pleas,  which  was  fixed  in  one  place  for  the  benefit  of  the  whole  king- 
dom. Crimes  and  misdemeanors  were  to  be  examined  in  a  court  by  them- 
selves; and  matters  of  the  revenue  in  another  distinct  jurisdiction.  Now  ^ 
indeed,  for  the  ease  of  the  subject  and  greater  dispatch  of  causes,  methods 
have  been  found  to  open  all  the  three  superior  courts  for  the  redress  of  pri-  ^^^ 
yate  wrongs ;  which  have  remedied  many  inconveniences,  and  yet  preserv- 
ed the  forms  and  boundaries  handed  down  to  us  from  high  antiquity.  If  ^  ^. 
hets  are  disputed,  they  are  sent  down  to  be  tried  in  the  country  by  the  ^ 
neighbours ;  but  the  law,  arising  upon  those  facts,  is  determined  by  the 
judges  above  :  and,  if  they  are  mistaken  in  point  of  law,  there  remain  in 
both  cases  two  successive  courts  of  appeal,  to  rectify  such  their  mistakes. 
If  the  rigour  of  general  rules  does  in  any  case  bear  hard  upon  individuals, 
courts  of  equity  are  open  to  supply  the  defects,  but  not  sap  the  fundamen- 
tals, of  the  law.  Lastly,  there  preside  over  all  one  great  court  of  appeal, 
which  is  the  last  resort  in  matters  both  of  law  and  equity ;  and  which  will 
therefore  take  care  to  preserve  an  uniformity  and  equilibrium  amons  all 
the  inferior  jurisdictions  :  a  court  composed  of  prelates  selected  for  weir 
piety,  and  of  nobles  advanced  to  that  honour  for  their  personal  merit,  or 
deiiving  both  honour  and  merit  from  an  illustrious  train  of  ancestors :  who 
are  formed  by  their  education,  interested  by  their  property,  and  bound  upon 
their  conscience  and  honour,  to  be  skilled  in  the  laws  of  their  country. 
This  is  a  faithful  sketch  of  the  English  juridical  constitution,  as  designed 
by  the  masterly  hand  of  our  forefathers,  of  which  the  great  original  lines 
are  still  strong  and  visible  ;  and,  if  any  of  its  minuter  strokes  are  by  the 
length  of  time  at  aU  obscured  or  decayed,  they  may  still  be  with  ease  re- 
storad  to  their  pristine  vigour :  and  that  not  so  much  by  fanciful  alterations 
and  wild  experiments,  (so  frequent  in  this  fertile  age),  as  by  closely  adher- 
ing to  the  wisdom  of  the  ancient  plan,  concerted  by  Alfred,  and  perfected 
by  Edward  I.,  and  by  attending  to  the  spirit,  without  neglecting  the  fonns, 
of  their  excellent  and  venerable  institutions. 
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OF  COURTS  ECCLESIASTICAL,  MILITARY,  AND 
MARITIME  (1). 

Besides  the  several  courts  which  were  treatedof  in  the  preceding  chap- 
ter, and  in  which  all  injuries  are  redressed,  that  fall  under  the  cognizance 
of  the  common  law  of  England,  or  that  spirit  of  equity,  which  ought  to 
be  its  constant  attendant,  there  still  remain  some  other  courts  of  a  jurisdic- 
tion equally  public  and  general ;  which  take  cognizance  of  other  species 
of  injuries,  of  an  ecclesiastical,  military,  and  maritime  nature ;  and  there- 
fore are  properly  distinguished  by  the  title  of  ecclesiastical  courts,  courts 
military,  and  maritime. 

I.  Before  I  descend  to  consider  particular  ecclesiastical  courts,  I  must 
first  of  all  in  general  premise,  that  in  the  time  of  our  Saxon  ancestors 
there  was  no  sort  of  distinction  between  the  lay  and  the  ecclesiastical  juris- 
diction :  the  county-court  was  as  much  a  spiritual  as  a  temporal  tribunal : 
the  rights  of  the  church  were  ascertained  and  asserted  at  the  same  time, 
and  by  the  same  judges,  as  the  rights  of  the  laity.  For  this  purpose  the 
bishop  of  the  diocese,  and  the  alderman,  or  in  his  absence  the  sheriff  of  the 
county,  used  to  sit  together  in  the  county-court,  and  had  there  the  cogni- 
zance of  all  causes,  as  well  ecclesiastical  as  civil :  a  superior  deference  be- 
ing paid  to  the  bishop's  opinion  in  spiritual  matters,  and  to  that  of  the  lay 
judges  in  temporal  (a).  This  union  of  power  was  very  advanta- 
[  *62  ]  geous  to  them  both ;  the  presence  of  the  *bishop  added  weight 
and  reverence  to  the  sheriff's  proceedings  ;  and  the  authority  of 
the  sheriff  was  equally  useful  to  the  bishop,  by  enforcing  obedience  to  his 
decrees  in  such  refractory  offenders,  as  would  otherwise  have  despised  the 
thunder  of  mere  ecclesiastical  censiures. 

But  so  moderate  and  rational  a  plan  was  wholly  inconsistent  with  those 
views  of  ambition,  that  were  then  forming  by  the  court  of  Rome.  It  soon  be- 
came an  established  maxim  in  the  papal  system  of  policy,  that  all  ecclesias- 
tical persons,  and  all  ecclesiastical  causes,  should  be  solely  and  entirely  sub- 
ject to  ecclesia3tical  jurisdiction  only  :  which  jurisdiction  was  supposed  to 
be  lodged  in  the  first  place  and  immediately  in  the  pope,  by  divine  indefeasible 
right  and  investiture  from  Christ  himself ;  and  derived  from  the  pope  to  all 
inferior  tribunals.  Hence  the  canon  law  lays  it  down  as  a  rule,  that "  sacer- 
dotes  a  regibus  honorandi  suntj  nonjudica7idi{b)',^  and  places  an  emphatic 
reliance  on  a  fabulous  tale  which  it  tells  of  the  emperor  Constantine :  that 
when  some  petitions  were  brought  to  him,  imploring  the  ajd  of  his  authority 
against  certain  of  his  bishops,  accused  of  oppression  and  injustice,  he 
caused  (says  the  holy  canon)  the  petitions  to  be  burnt  in  their  presence, 
dismissing  them  with  this  valediction ;  "  ite  et  inter  vos  causas  vestras  dis- 
cutite,  quia  dignum  non  est  vl  nosjudicemus  Deos  (<;)." 

(•)  CriikrrWM  ktiie  cemuntui  fiweopms  et  al-        {b)  Deent.  part.  8  oom.  II.  ^.  1.  c.  41. 
'  («r  aimto ;  omonm  vHUr  vitru  divinoy        (e)  Ibid. 
p^fdAtm  UetHo,    LL,  Bodgmr.  c.  5. 


(1)  Ia  the  U.  S.  there  are  no  eceleaiutical    York  have  cognisance  of  mattexB  afiecting  the 
oonrti  or  military  courta,  like  thoee  mentioned    eatatea  of  deceaaed  pexaona. 
ia  thia   chapter.     The  attrrqfatea  in  New- 
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It  wu  not  lioweTer  till  after  the  Norman  conquest,  that  this  doctrine 
was  received  in  En^and ;  when  William  I.  (whose  title  was  warmly 
espoused  by  the  monasteries,  which  he  liberally  endowed,  and  by  the 
foreign  clergy,  whom  he  brought  overin  shoals  from  France  and  Italy,  and 
planted  in  the  best  preferments  of  the  English  church),  was  at  length  pre- 
vailed upon  to  establish  this  fatal  encroachment,  and  separate  the  ecclesi- 
astical court  horn  the  civil :  whether  actuated  by  principles  of  bigotry,  or 
by  those  of  a  more  refined  policy,  in  order  to  discounteuance  the  laws  of 
kmg  Edward,  abounding  with  the  spirit  of  Saxon  liberty,  is  not 
altogether  ^certain.  But  the  latter,  if  not  the  cause,  was  un*  [  *63  ] 
doubtedly  the  consequence  of  this  separation  :  for  the  Saxon  laws 
were  soon  overborne  by  the  Norman  justiciaries,  when  the  county-court 
fell  into  disregard  by  the  bishop's  withdrawing  his  presence,  in  obedience 
to  the  charter  of  the  conqueror  {d)  ;  which  prohibited  any  spiritual  cause 
from  being  tried  in  the  secular  courts,  and  commanded  the  suitors  to  appear 
before  the  bishop  only,  whose  decisions  were  directed  to  conform  to  the 
eanon  law  {$). 

King  Henry  the  First,  at  his  accession,  among  other  restorations  of  the 
laws  of  king  Edward  the  Confessor,  revived  this  of  the  union  of  the  civil 
and  ecclesiastical  courts  (/).  Which  was,  according  to  sir  Edward 
Coke  {g),  after  the  great  heat  of  the  conquest  was  past,  only  a  restitution 
of  the  ancient  law  of  England.  This  however  was  ill-relished  by  the  po- 
piih  clergy,  who,  under  the  guidance  of  that  arrogant  prelate,  archbishop 
Anselm,  very  early  disapproved  of  a  measure  that  put  them  on  a  lev^ 
with  the  profane  laity,  anid  subjected  spiritual  men  and  causes  to  the  in- 
spection of  the  secular  magistrates :  and  therefore  in  their  synod  at  West- 
minster, 3  Hen.  I.  they  ordained  that  no  bishop  should  attend  the  discussion 
of  temporal  causes  (A) ;  which  soon  dissolved  this  newly  efiected 
onion.  And  when,  upon  the  death  of  king  Henry  the  First,  •the  [  •64  ) 
usurper  Stephen  was  brought  in  and  supported  by  the  clergy,  we 
find  one  article  of  the  oath  which  they  imposed  upon  him  was,  that  eccle- 
siastical persons  and  ecclesiastical  causes  should  be  subject  only  to  the 
bishop's  jurisdiction  (t).  And  as  it  was  about  that  time  that  the  contest 
and  emulation  began  between  the  laws  of  England  and  those  of  Rome  (A), 
the  temporal  courts  adhering  to  the  former,  and  the  spiritual  adopting*  the 
latter  as  their  rule  of  proceeding,  this  widened  the  breach  between  them, 
and  made  a  coalition  afterwaids  impracticable  ;  which  probably  would 
else  have  been  effected  at  the  general  reformation  of  the  church. 

In  briefly  recounting  the  various  species  of  ecclesiastical  courts,  or,  as 
they  are  often  styled,  courts  christian  {curiae  christianitatis),  I  shall  begin 
with  the  lowest,  and  so  ascend  gradually  to  the  supreme  court  of  ap* 
petl(0. 

(i)  Hale  Hift.  C.  L.  109.    Selden.  In  Eaim,  p.  6,  Is  fully  explained  by  hit  code  of  laws  extant  In  th» 

i  M.   4  Imt.  lao.    Wilk.  Lt.  Angl.  Sv.  9M.  red  book  of  the  exchequer,  thoogb  in  general  bat 

<«)  Jffdhu  tpiseofmt  vtl  archidiaconuM  de  Ugihtu  of  doubtfui  authority,  cap.  6.    Generoiia  e^mita- 

tpite^paiitmi  omphms  m  kumiret  ^aciia  teneani^  immplac%tacertuloei$  ttvieihu$t«iuaittMr.    InUf^ 

Me  emugmt  fiiee  ad  rtgimtm  amimarvm  penimgi^  ad  nut  aulem  qMJcopi,  omn/m,  4>e.  ;  tt  agantur  pnmo 

Jeilii-iwi  seealarutm  hamimtm  adducant :  »td  qui-  debila  verae  eknstianitatiM  jura,  ateanda  regis  pl»- 

Mtcmdmm  epueopaU$  lagts^  da  gmaemnqu*  cita,  proatrema  eamaat  aigihrwn  dignia  »aiurfae» 

aai  adpa  itUerpeUatut  JuerUf   ad    toetm,  tionihu  expleantur. 


fern  ad  hoe  episccpu*  eUgerU  H  namatavait,  va-        (g)  i  Intt.  70. 
•Ml :  Mfmr  da  eatiaa  mta  rupoitdaai ;  at  nan  m-         <A)  Na  tpiaeaai  i 

■  hwtdrvt,  $ed  neandmn  ctmane*  et  epitecpaJai    tuaeipiant.    Spelin.  Cod,  SOI. 


Na  apiacaai  aaunlmiwm  pUcUamm  f0€>imm 


hgoMj  rwtwati  Dot  at  epiacapo  aaofaeiai.  {%)  Spelm.  Cad.  Ml. 

(/)  Vato  at  prmeipia,  ttf  aames  da  eamiiatu  ami  {k)  See  book  I.  introd.  4  1. 

ad  eamiiaima  at  kandrada,  tiatt  feeerini  tempora  (2)  ForAirtherpartlculan,ieeBmii^eeelcf»aflf> 

fogia  Edw4Bdi,    (Cart.  Hen.  I.  in  Spebn.  cod.  pet.  cal  low,  Wood't  uutituta  «f  tha  aoaman  lew,  and 

IWMfi.«l6).  Anl  wliatiftbtte  obscurely Unted  at,  Oughton^  enJe/H^ieievwa. 


Digitized  by 


Google 


M  PRIVATE  WRONGS. 

1 .  The  arehdeaeon^s  court  is  the  most  inferior  court  in  the  whole  ecclesi- 
astical polity.  It  is  held  in  the  archdeacon's  absence  before  a  judg» 
appointed  by  himself,  and  called  his  official ;  and  its  jurisdiction  is  some* 
times  in  concurrence  with^  sometimes  in  exclusion  of,  the  bishop's  court  of 
the  diocese.  From  hence  however  by  statute  24  Hen.  VIII.  c.  12.  an  ap- 
peal lies  to  that  of  the  bishop. 

The  consistory  court  of  every  diocesan  bishop  is  held  in  their  several 
cathedrals,  for  the  trial  of  all  ecclesiastical  causes  arising  within  their  re- 
spective diiocesses.  The  bishop's  chancellor,  or  his  commissary,  is-  the 
judge  ;  and  from  his  sentence  an  appeal  lies,  by  virtue  of  the  same  statute, 
to  the  archbishop  of  each  province  respectively. 

3.  The  court  of  arches  is  a  court  of  appeal  belonging  to  the 
[  *65  ]  archbishop  of  Canterbury  ;  whereof  the  judge  is  called  *the  de€m 
of  the  arches,  because  he  anciently  held  his  court  in  the  church  of 
Saint  Mary  le  bow  (sancta  Maria  de  aradms),  though  all  the  principal  spiri- 
tual courts  are  now  holden  at  doctors'  commons.  His  proper  jurisdiction 
is  only  over  the  thirteen  peculiar  parishes  belonging  to  the  archbishop  in 
London  ;  but  the  office  of  dean  of  the  arches  having  been  for  a  long  time 
united  with  that  of  the  archbishop's  principal  official,  he  now,  in  right  of 
the  last-mentioned  office  (as  doth  also  the  official  principal  of  the  arch- 
bishop of  York),  receives  and  determines  appeals  from  the  sentences  of  all 
inferior  ecclesiastical  courts  within  the  province.  And  from  him  an  appeal 
lies  to  the  king  in  chancery  (that  is,  to  a  court  of  delegates  appointed  un- 
der the  king's  great  seal),  by  statute  25  Hen.  VIII.  c  19,  as  supreme  head 
of  the  English  chnrch,  in  the  place  of  the  bishop  of  Rome,  who  formerly 
exercised  this  jurisdiction;  which  circumstance  alone  will  furnish  the 
reason  why  the  popish  clergy  were  so  anxious  to  separate  the  spiritual 
court  from  the  temporal. 

4.  The  court  of  peculiars  is  a  branch  of  and  annexed  to  the  court  of 
arches.  It  has  a  jurisdiction  over  all  those  parishes  dispersed  through  the 
province  of  Canterbury  in  the  midst  of  other  dioceses,  which  are  exempt 
from  the  ordinary's  jurisdiction,  and  subject  to  the  metropolitan  only.  All 
ecclesiastical  causes,  arising  within  these  peculiar  or  exempt  iurisdictions, 

are,  originally,  cognizable  by  this  court ;  from  which  an  appeal 
[  *66  ]    lay  formerly  to  the  pope,  but  now  by  the  ^statute  25  Hen.  VIII. 
c.  19.  to  the  king  in  chancery. 

5.  The  prerogative  court  is  established  for  the  trial  of  all  testamentary 
causes,  where  the  deceased  hath  left  bona  notabilia  within  two  different 
diocesses.  In  which  case  the  probate  of  wills  belongs,  as  we  have  for- 
merly seen  (m),  to  the  archbishop  of  the  province,  by  way  of  special  pre- 
rogative. And  all  causes  relating  to  the  wills,  administrations,  or  legacies 
of  such  persons  are,  originally,  cognizable  herein,  before  a  judge  appointed 
by  the  archbishop,  called  the  judge  of  the  prerogative  court  ;  from  whom 
an  appeal  lies  by  statute  25  Hen.  VIII.  c.  19.  to  the  king  in  chancery,  in- 
stead of  the  pope,  as  formerly. 

I  pass  by  such  ecclesiastical  courts  as  have  only  what  is  caUed  a  vohin- 
Uuy,  and  not  a  contentious  ixmsdiciiaa  ;  which  are  merely  concerned  in  do- 
ing or  selling  what  no  one  opposes,  and  which  keep  an  open  office  for  that 
purpose  (as  granting  dispensations,  licenses,  faculties,  and  other  remnants 
of  the  papal  extortions),  but  do  not  concern  themselves  with  administering 
redress  to  any  injury :  and  shall  proceed  to 

(«)  BoolLlI.ch.3S. 
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6.  The  great  cout  of  appeal  in  all  ecclesiastioal  causes,  vis,  the  couit 
of  d^UgaUs  judiees  delegaiij  appointed  by  the  king's  commission  under  his 
gr«at  sesl,  and  issuing  out  of  chancery,  to  represent  his  royal  person,  and 
hear  all  appeals  to  him  made  by  virtue  of  the  before-mentioned  statute  of 
Heniy  VIII.  This  commission  is  frequently  filled  with  lords,  spiritual  and 
temporal,  and  always  with  judges  of  the  courts  at  Westminster,  and  doc- 
tors of  the  civil  law.  Appeab  to  Rome  were  always  looked  upon  by  the 
English  nation,  even  in  the  times  of  popery,  with  an  evil  eye  ;  as  being 
contrary  to  the  liberty  of  the  subject,  the  honour  of  the  crown,  and  the 
independence  of  the  whole  realm ;  and  were  first  introduced  in  very 
tmbulent  times  in  the  sixteenth  year  of  king  Stephen  (a.  d.  1161.)  at  the 
ssme  period  (sir  Henry  Spelman  observes)  that  the  civiland  canon  laws 
were  first  imported  into  England  (n).  But,  in  a  few  years  after,  to  obviate 
tins  growing  practice,  the  constitutions  made  at  Clarendon,  11  Hen.  II.  on 
account  of  Uie  disturbances  raised  by  archbishop  Becket  auod  other  zealots 
of  the  holy  see,  expressly  declare  (o),  that  appeals  in  causes  ecclesiastical 
ought  to  he,  from  the  archdeacon  to  the  diocessn  ;  from  the  diocesan  to 
the  archbishop  of  the  province;  and  from  the  archbishop  to  the  king; 
snd  are  not  to  proceed  any  farther  without  special  license  from  the  crown. 
But  the  unhappy  advantage  that  was  given  in  the  reigns  of  king 

John,  and  his  son  Henry  the  Third,  to  the  encroaching  *power  of  [  *67  ] 
the  pope,  who  was  ever  vigilant  to  improve  all  opportunities  of 
extending  his  jurisdiction  hither,  at  length  rivetted  the  custom  of  appeal- 
ing to  Rome  in  causes  ecclesiastical  so  strongly,  that  it  never  could  be 
thoroughly  broken  off,  tiU  the  grand  rupture  happened  in  the  reign  of 
Henry  the  Eighth ;  when  all  the  jurisdiction  usurped  by  the  pope  in  mat- 
ters ecclesiastical  was  restored  to  the  crown,  to  wh^ch  it  originally  belong- 
ed :  so  that  the  statute  25  Hen.  VIII.  was  but  declaratory  of  the  ancient 
law  of  the  realm  {p).  But  in  case  the  king  himself  be  party  in  any  of 
these  suits,  the  i^peal  does  not  then  lie  to  him  in  chancery,  which  would 
be  absurd  ;  but,  by  the  statute  24  Hen.  VIII.  c.  12.  to  all  the  bishops  of 
the  realm,  assembled  in  the  upper  house  of  convocation  (2). 

7.  A  commission  of  revtew  is  a  commission  sometimes  granted,  in  ex- 
traordinary cases,  to  revise  the  sentence  of  the  court  of  delegates  ;  when 
it  is  apprehended  they  have  been  led  into  a  material  error.  'This  commis- 
siott  the  king  may  grant,  althou^  the  statutes  24  Si  25  Hen.  VIII.  before 
cited,  declare  the  sentence  of  the  delegates  definitive :  because  the  pope 
as  supreme  head  by  the  canon  law  used  to  grant  such  commission  of 
lefiew ;  and  such  authority  as  the  pope  heretofore  exerted,  is  now  annex- 
ed to  the  crown  {q)  by  statutes  26  Hen.  VIII.  c.  1.  and  1  Eliz.  c.  1.  But 
it  is  not  matter  of  right,  which  the  subject  may  demand  ew  dehito  jus- 
Hiiae  ;  but  merely  a  matter  of  favour,  and  which  therefore  is  often  denied. 

fa)  CU.  9€t.  Ug.  115.  (p;  4  Inct.  341. 

C)  Chap.  S. (y)  IM, 

!)  No  rach  Msenbly  can  exist  aa  all  the  opinioB.  ao  that  no  judgment  can  bepronounc- 
~t  of  the  realm  in  any  boose  of  convoca-  ed,  a  commtasion  of  adjoncto  may  issue.  See 
But  the  atatote  says,  that  the  appeal  an  instance  referred  to  in  4  Burr.  2264.  A 
Aali  be  to  the  bishops,  abbots,  and  priors  ot  the  commission  of  review  was  applied  for  in  the 
vpper  boose  of  the  convocation  of  the  province  court  of  chancery  in  Michaelmas  term  1796, 
M  which  the  canse  of  the  niir  anat9.  There-  when  the  ehancellor,  upon  hearinf  the  a»u- 
■n,  in  the  province  of  York,  tlM  spped  liea    ments  of  civilians  and  barristers  respecmig 

^^  judgment  of  the  delegates,  determined  to 
recommend  to  the  king  to  grant  a  commission 

^_     , of  review.    See  4  Ves.  Jnn.  186. 

vrhen  the  dolMstes  are  equally  divided  ia 

Vol.  II.  10 


J2.: 


■ow  to  the  archbishop  and  his  three  bishops. 
In  the  prsviac*  of  Canterbory,  to  the  rest  of 
the  famch  of  bishops.    Seo  1  Book,  280.  n.  36. 
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>  are  now  tbe  piincipal  cpurts  of  ecclesiastical  jnriadictioit :  nonir 
tf  wittck  are  allowed  to  be  courts  of  record ;  no  more  that  was  another 
WRk  mcNre  favooiable  jurisdiction,  but  now  desenredly  annihilated*  viz. 
ike  court  of  the  king's  high  commisnon  in  causes  ecclesiastical.  This 
cowl  was  erected  and  united  to  the  legal  power  (r)  by  virtue  of  the  statute 

1  Eliz.  c.  1 .  instead  of  a  larger  jiuisdictioa  which  had  before  been 
[  *68  ]    exercised  under  the  pope's  authori^r.    It  was  intended  *to  Tindi* 

cate  the  dignity  and  peace  of  the  church,  by  reforming,  ordering^ 
and  correcting  the  ecclesiastical  state  and  penons,  and*  all  manner  of  errors,, 
heresies,  schisms,  abuses,  offences,,  contempts,  and  enormities.  Under  the 
shelter  of  which  very  general  words,  means  were  found  in  that  and  the^ 
two  succeeding  reigns,  to  vest  in  the  high  commissioners  eztraoBdinary  and 
almost  despotic  powers,  of  fining  and  imprisoning ;  which  they  exerted 
much  beyond  the  degree  of  the  offence  itself ,<  and  frequently  over  offenoee 
by  no  means  of  spiritual  cognizance.  For  these  reasons  this  court  waS' 
justly  abolished  by  statute  16  Car.  I.  c.  11.  And  the  weak  and  illegal  at-^ 
tempt  that  was  made  to  reviye  it,  during  the  reign  of  king  James  the  Se^ 
cond,  served  only  to  hasten  that  infatuated  prince's  ruin.. 

11.  Next,  as  to  the  courts  military  (3).  The  only  court  of  this  kind 
known  to,  and  established  by,  the  permanent  laws  of  the  land,  is  the  court 
of  cAtvo/ry,  formerly  held  before  the  lord  high  constable  and  earl  marshal 
of  England  jointly,  but  since  the  attainder  of  Stafford  duke  of  Bucking- 
ham under  Hen.  VIII.,  and  the  consequent  extinguishment  of  the  office 
of  lord  high  constable,  it  hath  usually  with  respect  to  civil  matters  beea 
held  before  the  earl  marshal  only  (s).  This  court  by  statute  13  Ric.  II.  c. 
2.  hath  cognizance  of  contracts  and  other  matters  touching  deeds  of  arms- 
and  war,  as  well  out  of  the  realm  as  within  it.  And  from  its  sentences  an 
appeal  lies  immediately  to  the  king  in  person  (<).  This  court  was  in  great 
reputation  in  the  times  of  pure  chivalry,  and  afterwards  during  our  con- 
nexions with  the  continent,  by  the  territories  which  our  princes  held  in 
France  :  but  is  now  grown  almost  entirely  out  of  use,  on  account  of  the 
feebleness  of  its  jurisdiction,  and  want  of  power  to  enforce  its  judgments  -^ 
as  it  can  neither  fine  nor  imprison,  not  being  a  court  of  record  (u). 

III.  The  maritime  courts,  or  such  as  have  power  find  jurisdic- 
[  *69  ]    tion  to  determine  all  maritime  injuries,  arising  upon  the  *seas,  or 

in  parts  out  of  the  reach  of  the  common  law,  are  only  the  court  of 
admiralty,  and  its  courts  of  appeal.  The  court  of  admiralty  is  held  before 
the  lord  high  admiral  of  England,  or  his  deputy,  who  is  called  the  judge 
of  the  court.  According  to  sir  Henry  Spelman  (to),  and  Lambard  (x),  it 
was  first  of  all  erected  by  king  Edward  the  Third.  Its  proceedings  are 
according  to  the  method  of  the  civil  law,  like  those  of  the  ecclesiastical 
courts  ;  upon  which  account  it  is  usually  held  at  the  same  place  with  the 
superior  ecclesiastical  courts,  at  doctors'  commons  in  London.  It  is  no 
court  of  record,  any  more  than  the  spiritual  courts.  From  the  sentences 
of  the  admiralty  judge  an  appeal  always  lay,  in  ordinary  course,  to  the 
king  in  chancery,  as  may  be  collected  from  statute  25  Hen.  VIII.  c.  19. 
which  directs  the  appeal  from  the  archbishop's  courts  to  be  determined  by 

(r)  4Ii»t.tl4.  («)  7Mod.l«7. 

(#)  1  L6T.930.    Show.  Pari.  Gas.  00.  (w)  G2om.  IS. 

(I)  4  Inst.  195.  («)  Archgum.  41. 

(3)  Com.  Dig.  CoarU,  E.  Bae.  Ab.  Courts,  eeediag  therein,  aae  M'Aithor  and  Ady  on 
Cooitof  ConsUbla  and  Earl  Marahal.  As  to  Courts  Martial,  dec  and  wt%  ante,  1  Boolu 
eooits  martial,  and  tha  modem  practice  of  pro-    4J  7.  n.  10. 


Digitized  by 


Google 


PRIVATE  WRONGS.  SS 

poMOB  named  in  the  king's  qommbsion,  "  like  as  in  case  of  appeal  from 
ahe  adndral-conit."  But  this  is  also  expressly  declared  by  statute  8 
£Ux.  c.  5.  which  enacts,  that  upon  appeal  made  to  the  chancery,  the  sen- 
tence definitive  of  the  delegactes  appointed  by  commission  shall  be  final. 

Appeak  from  the  vice-a&iiralty  courts  in  America,  and  our  other  plan- 
tations and  settlements,  may  be  brought  before  the  courts  of  admiralty  in 
England,  as  being  a  branch  of  the  admiral's  jurisdiction,  though  they  may 
also  be  brought  l^fore  the  king  in  council.  But  in  case  of  prize  vessels, 
taken  in  time  of  war,  in  any  part  of  the  world,  and  condemned  in  any 
courts  of  admiralty  or  vice-admiralty  as  lawful  prize,  the  appeal  lies  to 
certain  commissioner^  of  appeals  consisting  chiefly  of  the  privy  council, 
and  not  to  judges  delegates.  And  this  by  virtue  of  divers  treaties  with 
foreign  nations  ;  by  which  particular  courts  are  established  in  all  the  mari- 
time countries  of  Europe  for  the  decision  of  this  question,  whether  lawful 
prixe  or  not  (4) :  for  this  being  a  question  between  subjects  of  different 
states,  it  belongs  entirely  to  the  law  of  nations,  and  not  to  the  municipal 
laws  of  either  country,  to  determine  it.  The  original  court,  to 
which  this  question  is  *permitted  in  England,  is  the  court  of  ad-  [  *70  ] 
miralty  (5) ;  and  the  court  of  appeal  is  in  effect  the  king's  priry 
council,  the  members  of  which  are,  in  consequence  of  treaties,  commission- 
ed under  the  great  seal  for  this  purpose.  In  1748,  for  the  more  speedy 
determination  of  appeab,  the  judges  of  the  courts  of  Westminster-hall, 
though  not  privy  counsellors,  were  added  to  the  commission  then  in  being. 
But  doubts  being  conceived  concerning  the  validity  of  that  comndseion,  on 
account  of  such  addition,  the  same  was  confirmed  by  statute  22  Geo.  II. 
c.  3.  with  a  proviso,  that  no  sentence  given  under  it  should  be  valid,  unless 
a  majority  of  the  commissioners  present  were  actually  privy  counsellors. 
But  this  did  not,  I  apprehend,  extend  to  any  future  commissions :  and  such 
an  addition  became  indeed  totally  unnecessary  in  the  course  of  the  war 
which  commenced  in  1756  ;  since  during  the  whole  of  that  war,  the  com- 
mission of  appeals  was  regularly  attended  and  edl  its  decisions  conducted 
by  a  judge  (6),  whose  masterly  acquaintance  with  the  law  of  nations  was 
Imown  and  revered  by  every  state  in  Europe  (y). 

(f)  See  the  Mtitiinenta  of  the  pfresident  Monies-  court  to  his  Prasstan  majesty's  ExpotUion  dei  me* 
qawo,  and  H.Vattel  (a  subject  of  the  king  of  Pnis-  Oft,  ^.  A.  D.  l7ftS.  (Montesqoiea's  letters;! 
tm,  on  tb*  answer  transmitted  by  the  English    Mar.  1753.  VattePs  droit  de  gens.  I.  S,  e.  7,  «  M). 

(4)  And  in  order  to  give  eflfect  to  this,  the  pointed  by  a  commission  under  the  great  seal, 

ytiie  act*  passed  at  the  oommeneement  of  a  which  enumerates  particalarl)r,  as  well  as  ge- 

war  aaiially  provide,  that  shine  and  goods  ta-  nerally,  every  object  of  hia  jaiisdiction,  but 

ken  from  the  enemy,  whether  by  the  royal  navy  not  a  word  of  prize.     See  ENdu^I.  614.    The 

or  by  privateers,  moat  first  be  condemned  in  jadge  of  the  prize  court  is  appointed,  and  the 

aoBM  ooait  of  admiralty  as  lawful  prize,  be-  court  authorized,  by  a  commission  under  xhm 

fore  aoy  ris;ht,  in  point  of  solid  enjoyment,  can  great  aeal  directed  to  him,  to  will  and  require 

>  to  Um  captors ;  and  specific  directions  the  court  of  admiralty,  and  the  lieutenant  and 


•re  prescribed  for  duly  proceeding  to  tueh^en-  judge  of  the  same  court,  his  aurrofate  or  auito- 

Icnee.    8e«  the  19  Geo.  HI.  c  67.    1  Wils.  gates,  and  they  are  thereby  authorized  an4  re* 

2SS.    4  Rob.  55.  quired  to  proceed  upon  all,  and  all  manner  of 

(5)  This  seema  incorreet,  for  questions  of  captures,  seizures,  prize,  and  reprisab,  of  all 

Ihtt  nature  are  tried  in  the  prize  eeurt,  which  ilHpa  and  soods  that  ase  or  shall  be  takan,  and 

«  quit   distinct  from   the   admiralty  court,  to  hear  and  determine  aceordiiw  to  the  coursa 

otherwise  caUed  the  instance  court.     The  of  the  admiralty,  and  the  law  ofnations.    See 

whole  ayatem  of  litigation  and  jurisprudence  id. ;  and  See  further  as  to  the  jurisdiction  and 

in  the  prise  court  is  peculiar  to  itself.    See  proceedings  in  the  prize  oouit,  post 

IXnifL  5M.    The  jndfe  of  the  admiralty  cour^  (6)  "  Lord  Mansfield." 
ihoqgli  alflo  the  jndie  of  Um  prise  «rait,  is  ap- 
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CHAPTER  VI. 

OF  COURTS  OF  A  SPECIAL  JURISDICTION  (1). 

In  the  two  preceding  chapters  we  have  considered  the  several  courts, 
whose  jurisdiction  is  public  and  general ;  and  which  are  so  contrived  that 
some  or  other  of  them  may  administer  redress  to  every  possible  injury  that 
can  arise  in  the  kingdom  at  large.  There  yet  remain  certain  others,  whose 
jurisdictk>n  is  private  and  special,  confined  to  particular  spots,  or  instituted 
only  to  redress  particular  injuries.     These  are, 

1.  The  forest  courts,  instituted  for  the  government  of  the  king's  forests 

\  in  different  parts  of  the  Jungdom,  and  for  the  punishment  of  aU  injuries 
done  to  the  king's  deer  or  venison^  to  the  vert  or  greenswerd,  and  to  the 
covert  in  which  ^uoh  deer  are  lodged.  These  are  the  courts  of  attachments^ 
of  regard^  of  swemmote^  and  of  justice-seat.  The  court  of  attachments,  wood^ 
motes,  or  forty  days  court,  is  to  be  held  before  the  verderors  of  the  forest 
once  in  every  forty  days  (a) ;  and  is  instituted  to  inquire  into  all  offenders 
against  vert  and  venison  (b) ;  who  may  be  attached  by  their  bodies,  if 
taken  with  the  mainour  (or  mainoeuwe^  a  manu),  that  is,  in  the  very  act  of 
killing  venison,  or  stealing  wood,  or  preparing  so  to  do,  or  by  fresh  and  im- 
mediate pursuit  after  the  act  is  done  (c) ;  else  they  must  be  attached  by 
their  goods.  And  in  this  forty  days  court  the  foresters  or  keepers 
[  *72  ]  are  to  bring  in  their  attachments,  *or  presentments  de  viridi  et 
venatione ;  and  the  verderors  are  to  receive  the  same,  and  to  enrol 
them,  and  to  certify  them  under  their  seals  to  the  court  of  justice-seat,  or 
sweinmote  (d)  :  for  this  court  can  only  inquire  of,  but  not  convict  ofienders. 

r  The  court  of  regard,  or  survey  of  dogs,  is  to  be  holden  every  third  year  for 

^  the  lawing  or  expeditation  of  mastiffs,  which  is  done  by  cutting  off  the 
claws  and  ball  (or  pelote)  of  the  fore-feet,  to  prevent  them  from  running 
afler  deer  (e).  No  other  dogs  but  mastiffs  are  to  be  thus  lawed  or  expe- 
ditated,  for  none  others  were  permitted  to  be  kept  within  the  precincts  of 
the  forest ;  it  being  supposed  that  the  keeping  of  these,  and  these  only, 
was  necessary  for  the  defence  of  a  man's  house  (/).     3.  The  court  of 

f  stoeinmote  is  to  be  holden  before  the  verderors,  as  judges,  by  the  steward  of 
the  sweinmdte,  thrice  in  every  year  {g)^  the  s weins  or  freeholders  within  the 
forest  composing  the  jury.  The  principal  jurisdiction  of  this  court  is,  first, 
to  inquire  into  the  oppressions  and  grievances  committed  by  the  officers  of  the 
forest;  '^de  super'oneratione  forestariorum,  etaliorum  ministrorum  forestae ; 
€t  de  eorum  oppressionibus  populo  regis  illatis;^  and,  secondly,  to  receive  and 
try  presentments  certified  from  the  court  of  attachment  against  offences  in 
vert  and  venison  (A).  And  this  court  may  not  only  inquire,  but  convict 
also,  which  conviction  shall  be  certified  to  the  court  of  justice-seat  under 
ike  seals  of  the  jury ;  for  this  court  cannot  proceed  to  judgment  (t).  But 
I    the  principal  court  is,  4.  The  court  of  justice-seat,  which  is  held  before  the 


(•>  Cart,  defortat.  9  Em.  III.  c.  8.  (/)  4  but.  SOS. 

(»)  4  Inst,  m  ig)  Cm*.  deUruf.  o.  8. 

(e)  Carth.  79.  A)  Stat.  34  tUw.  L  e.  1. 


(i)  Cart.  d€  forttt.  c  10.  (t)  4  Intt.  989. 

(«)  Ibid,  c.  Ig.      __^_____^^_ 

(1)  Iq  New-York  there  ve  no  oourta  etiietlj  resembling  thoie  described  in  this  ehsptei. 
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cbief  justice  in  eyre,  or  chief  itinerant  judge,  capitaUsjustitiarius  in  itinere^ 
or  bis  deputy  ;  to  hear  and  determine  all  trespasses  within  the  forest,  and 
all  claims  of  franchises,  liberties,  and  privileges,  and  all  pleas  and  causes 
whatsoerer  therein  arising  (k).  It  may  also  proceed  to  try  presentments 
in  the  inferior  courts  of  the  forests,  and  to  give  judgment  upon  cimviction 
of  the  sweinmote.  And  the  chief  justice  may  therefore  after 
presentment  made,  or  indictment  found,  but  *not  before  (/),  issue  [  *73  ] 
his  wazrantto  the  officers  of  the  forest  to  apprehend  the  offenders. 
It  may  be  held  every  third  year ;  and  for^  days'  notice  ought  to  be  given 
of  its  sitting.  This  court  may  fine  and  imprison  for  offences  within  the 
forest  (m),  it  being  a  court  of  record :  and  therefore  a  writ  of  error  lies  from 
hence  to  the  court  of  king's  bench,  to  rectify  and  redress  any  mal-adminis- 
tratimis  of  justice  (n) ;  or  the  chief  justice  in  eyre  may  adjourn  any  mat- 
ter of  law  into  the  court  of  king's  bench  (o).  These  justices  in  eyre  were 
iaalituted  by  king  Henry  II.,  a.  d.  1184  (p)  (2) ;  and  their  courts  were 
formerly  very  regularly  held ;  but  the  last  court  of  justice-seat  of  any  note 
was  thai  h<dden  in  the  reign  of  Charles  I.,  before  the  earl  of  Holland ;  the 
rigorous  proceedings  at  wluch  are  reported  by  sir  William  Jones.  After  the 
restoration  another  was  held,  pro  forma  only,  before  the  earl  of  Oxford  (q) ; 
but  since  the  sra  of  the  revolution  in  1688,  the  forest  laws  have  fallen 
into  total  disuse,  to  the  great  advantage  of  the  subject  (3). 

II.  A  second  species  of  restricted  courts  is  that  of  commissioners  of 
sewers  (4).  This  is  a  temporary  tribunal,  erected  by  virtue  of  a  commis- 
sion under  the  great  seal ;  which  formerly  used  to  be  granted  pro  re  nata 
at  the  {Measure  of  the  crown  (r),  but  now  at  the  discretion  and  nomination 
of  the  lord  chuicellor,  lord  treasurer,  and  chief  justices,  pursuant  to  the  sta- 
tute 23  Hen.  VIII.  c.  5.  Their  jurisdiction  is  to  overlook  the  repairs,  of 
sea  banks  and  sea  walls ;  and  Uie  cleansing  of  rivers,  public  streams, 
ditches,  and  other  conduits,  whereby  any  waters  are  carried  off:  and  is 
confined  to  such  county  or  p^cular  district  as  the  commission  shall  ex- 
pressly name.  The  commissioners  are  a  court  of  record,  and  may  fine 
and  imprison  for  contempt  (j)  (5) ;  and  in  the  execution  of  their  duty  may 
proceed  by  jury,  or  upon  their  own  view,  and  may  take  order  for 
the  removal  of  any  annoyances,  or  the  ^safeguard  and  conserva-  [  *74] 
tion  of  the  sewers  within  their  commission,  either  according  to  the 
laws  and  customs  of  Romney-marsh  (^),  or  otherwise  at  their  own  discre- 
et) 4  iiist.»i.  («)Sid.  145. 

01  Stat.  1  Xdw.  m.  c.  8.   7  Rlc.  11.  e.  4.  (t)  Romney-marah,  in  the  oounty  of  Kent,  a  tiaet 

(«)  4  Intt.  SIS.  containing  34,000  acres,  is  governed  by  certain  an- 

(a)  Ibid.  997.  cient  and  equitable  laws  of  Bewers,  composed  bj 

(0)  Ihid.  S95.  Henry  de  Bathe,  a  venerable  judge  in  the  reign  of 

(p)  Hoveden.  king  Henry  the  Third ;  from  which  laws  all  com- 

(f)  North*s  Life  of  Lord  GvOdford,  49.  missioners  of  sewers  in  England  may  receive  Ught 

(r)  F.  N.  B.  118.  and  direction.    (4  Inst.  376). 

(2)  By  the  57  (>eo.  III.  e.  61.  the  officee  of    enforced  the  odioas  forest  law*,  as  a  ■ouree  of 
theee  ioatioes  are  aboUshed  on  the  termination    revenue  independent  of  the  parliament. 

<f  their  then  easting  intmnesU ;  sad  the  saU-       (4)  See  in  general,  Bac.  Ab.  Cooits,  Court 

lies  of  the  abolished  offices  are  to  make  part  of  Commissioners   of  Sewers ;   Com.    Dig. 

of  the  consolidated  ftind.  Sewers.    For  the  law  relating  to  sewere  in 

(3)  AH  the  forests  which  were  nade  after  general,  and  the  jurisdiction  otthis  eourt,  see 
the  conquest,  except  New  Forest  in  Hamp-  Callis  on  Sewers,  which  is  considered  a  work 
shire,  created  hy  WiSiamthe  Ceaqueror,  were  of  very  good  authority.  8  T.  R.  3fl5. 
disaSbrssted  by  the  eharta  di  firula.  The  (5)  This  most  be  taken  to  mean  offieen  of 
forest  of  Hampton-court  was  established  by  the  court,  ss  the  court  cannot  inptison,  for  a 
the  authority  of  parliament  in  the  reign  or  contempt,  a  peraon  nol  being  suoh  oflioer.  I 
Kea.  YIIL    Tha  muahai  of  forasts  in  Eng-  Sid.  14& 

kad  is  sizty-uM.    4  last,  319.    Chadsa  1, 
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tion.  They  may  also  assess  such  rates,  or  scots,  npon  the  owners  of  lands 
within  their  district,  as  they  shall  judge  necessary ;  and,  if  any  person  re- 
fuses to  pay  them,  the  commissioners  may  levy  the  same  by  distress  of  his 
goods  and  chattels  ;  or  they  may,  by  statute  23  Hen.  VIII.  c.  f.  sell  his 
freehold  lands  (and  by  the  7  Ann.  c.  10.  his  copyhold  also)  in  order  to 
pay  such  scots  or  assessments.  But  their  conduct  is  under  the  control  of 
the  court  of  king's  bench^  which  will  prevent  or  punish  any  illegal  or  ty* 
rannical  proceedings  {u).  And  yet  in  the  reign  of  king  James  I.  (8  Not. 
1616),  the  privy  council  took  upon  them  to  order,  that  no  action  or  com- 
plaint should  be  prosecuted  against  the  commissioners,  unless  before  that 
board ;  and  committed  several  to  prison  who  had  brought  such  actions  at 
common  law,  till  they  should  release  the  same  :  and  one  of  the  reasons  for 
discharging  sir  Edward  Coke  from  his  office  of  lord  chief  justice  was  for 
countenancing  those  legal  proceedings  (v)'.  The  pretence  for  which  arbi- 
trary measures  was  no  other  than  the  tyrant's  plea  (to),  of  the  necessity  of 
unlimited  powers  in  works  of  evident  utility  to  the  public,  "  the  supreme 
reason  above  all  reasons,  which  is  the  salvation  of  the  Idng's  lands  and 
people."  But  now  it  is  clearly  held,  that  this  (as  well  as  all  other  inferior 
jurisdictions)  is  subject  to  the  discretionary  coercion  of  his  majesty's  court 
of. king's  bench  {x), 

III.  The  court  o(  policies  of  insurance,  when  subsisting,  is  erected  in  the 
pursuance  of  the  statute  43  Eliz.  c.  12.  which  recites  the  immemorial 

usage  of  policies  of  assurance,  "  by  means  whereof  it  cometh  to 
[  *75  ]    pass,  upon  the  loss  or  perishing  *of  any  ship,  there  foUoweth  not 

the  undoing  of  any  man,  but  the  loss  lighteth  rather  easily  upon 
many  than  heavy  upon  few,  and  rather  upon  them  that  adventure  not, 
than  upon  those  that  do  adventure:  whereby  all  merchants,  especially 
those  of  the  younger  sort,  are  allured  to  venture  more  willingly  and  more 
freely :  and  that  heretofore  such  assurers  had  used  to  stand  so  justly  and 
precisely  upon  their  credits,  as  few  or  no  controveraies  had  arisen  there- 
upon ;  and  if  any  had  grown,  the  same  had  from  time  to  time  been  ended 
and  ordered  by  certain  grave  and  discreet  merchants  appointed  by  the 
lord  mayor  of  the  city  of  London ;  as  men  by  reason  of  their  experience 
fittest  to  understand  and  speedily  decide  those  causes  :"  but  that  of  late 
years  divers  persons  had  withdrawn  themselves  from  that  course  of  arbi- 
tration, and  had  driven  the  assured  to  bring  separate  actions  at  law  against 
each  assurer :  it  therefore  enables  the  lord  chancellor  yearly  to  grant  a 
standing  commission  to  the  judge  of  the  admiralty,  the  recorder  of  London, 
two  doctora  of  the  civil  law,  two  conunon  lawyera,  and  eight  merchants ; 
any  three  of  which,  one  being  a  civilian  or  a  banister,  are  thereby  and  by 
the  statute  13  Si  14  Car.  II.  c.  23.  empowered  to  determine  in  a  summary 
way  all  causes  concerning  policies  of  assurance  in  London,  with  an  ap- 
peal (by  way  of  bill)  to  the  court  of  chanceiy.  But  the  jurisdiction  being 
somewhat  defective,  as  extending  only  to  London,  and  to  no  other  assur- 
ances but  those  on  merchandise  (y),  and  to  suits  brought  by  the  assured 
only,  and  not  by  the  insurera  {g)j  no  such  commission  has  of  late  years 
issued  (6) :  but  insurance  causes  are  now  usually  determined  by  the  ver- 

(K)  Cro.  J«e.  SSe.  (r)  1  V«nt.  M.    SiOiu  140. 

(•)  Moor,  SSft,  816.    S< 
(V)  MUt.  pand.  kwt,  i 


SMiwnSS.  (y)Styl.  IM. 

.iv.Sr.  U)l&ow.8M. 


(6)  And,  M  another  rMaon  for  this,  it  should    bar  to  another  action  for  the  tame  eaxue  ia 
teobeerredthat^areooveiyanthisooartisiw    the  iiqieiMir  oooit.    S  Sid.  181. 
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diet  of  a  jury  of  mercliAikts,  and  the  opinion  of  the  judges  in  case  cf  any  le- 
gal doubts ;  whereby  the  decision  is  more  speedy,  satisfactory,  and  final : 
though  it  is  to  be  wished,  that  some  of  the  parliamentary  powers,  invested 
in  these  commissioners,  especially  for  the  examiaation  of  witnesses,^  either 
beyond  the  seas  or  speedily  going  out  of  the  kingdom  (a),  could  at  present 
be  adopted  by  the  courts  of  Westminster-hall,  without  requiring  the  con* 
sent  of  parties.  O 

*IV.  The  court  of  the  tnarshalsea^  and  the  poZoce-cwit  at  West-  [  *76  ] 
minster,  though  two  distinct  courts,  are  frequently  confounded  to- 
gether. The  former  was  originally  holden  before  the  steward  and  mar- 
shal of  the  king's  house,  and  was  instituted  to  administer  justice  between 
the  king's  domestic  servants,  that  they  might  not  be  drawn  into  other 
courts,  and  thereby  the  king  lose  their  service  (6).  It  was  formerly  held 
in,  though  not  a  part  of,  the  aula  regis  (c) ;  and,  when  that  was  subdivided, 
remained  a  distinct  jurisdiction :  holding  plea  of  all  trespasses  committed 
within  the  verge  of  the  court,  where  only  one  of  the  parties  is  in  the  king's 
domestic  service  (in  which  case  the  inquest  shall  be  taken  by  a  jury  of  the 
country),  and  of  all  debts,  contracts,  and  covenants,  where  both  of  the  con- 
tracting  parties  belong  to  the  royal  household ;  and  then  the  inquest  shall 
be  composed  of  men  of  the  household  only  (d). ,   By  the  statute  of  13  Ric. 

II.  St.  1.  c.  3.  (in  affirmance  of  the  common  law)  (e),  the  verge  of  the 
court  in  this  respect  extends  for  twelve  miles  round  the  king's  place  of  re- 
sidence (f),  Andf  as  this  tribunal  was  never  subject  to  the  jurisdiction  of 
the  chief  justiciary,  no  writ  of  error  lay  from  it  (tibiough  a  court  of  record) 
to  the  kii^fs  bench,  but  only  to  parliament  ( g),  till  the  statutes  of  5  Edw. 

III.  c.  2.  und  10  Edw.  III.  st.  2.  c.  3.  which  allowed  such  writ  of  error  be- 
fore the  king  in  his  palace.  But  this  court  being  ambulatory,  and  obliged 
to  follow  the  king  in  all  his  progresses,  so  that  by  the  removal  of  the  house- 
hold, actions  were  frequently  discontinued  (A),  and  doubts  having  arisen  as 
to  the  extent  of  its  jurisdiction  (t),  king  Charles  I.  in  the  sixth  year  of  his 
reign  by  his  letters  patent  erected  a  new  court  of  record,  ealled  the  curia 
paiatii  or  paiace-eaurt^  to  be  held  before  the  steward  of  the  house- 
hold and  knight-marshal,  and  the  steward  of  the  court,  *or  his  [  *77  ] 
deputy ;  with  jurisdiction  to  hold  plea  of  all  manner  of  personal 
actions  whatsoever,  which  shall  arise  between  any  parties  within  twelve 
miles  of  his  majesty's  palace  at  Whitehall  (k)  (7).  The  court  is  now  held 
once  a  week,  together  with  the  ancient  court  of  marshalsea,  in  the  borough 
of  Southwark  (8) :  and  a  writ  of  error  Ues  from  thence  to  the  court  of 
king's  bench.  But  if  the  cause  is  of  any  considerable  consequence,  it  is 
usually  removed  on  its  first  commencement,  together  with  the  custody  of 
the  defendant,  either  into  the  king's  bench  or  common  pleas,  by  a  writ  of 
habeas  corpus  cum  causa :  and  the  inferior  business  of  the  court  hath  of  late 

(c)  SUt.  13  *  14  Car.  11.  c.  99,  M  4e  4.  three  furlongs,  three  acret,  nine  feet,  nine  palms, 

(i)  1  Bolslr.  91 1 .  ■  and  nme  barlej-corns  ;  as  appears  from  a  fraikment 

(c)  Flat.  1 9,  c.  9.  of  the  teaUu  Roffetuit  cited  in  Dr.  Hickes's  cKf- 

(i)  Artie  tmp.  cart.    98  Ed.  I.  c.  9.   Stat;  9  Edw.  fcrtol.  evi»tol.  1 14. 

m.  c  9.    10  £dw.  m.  St.  9,  c.  9.  C^}  1  Bnlstr.  911.    10  Rep.  7a 

(e)  9  Inst.  948.  S)  F.  N.  B.  941.    9  Inst.  Ma 

(/)  By  the  ancient  Saxon  constttntion,  the  ear  (i)  1  Balstr.  906. 

rtgta,  or  privQege  of  the  king's  palace,  extended  {k)  1  Sid.  isa    Sali.  4S9. 

from  his  palace  gate  to  the  distance  of  three  mUes, 

(7)  The  ehaiter  under  wbieh  the  court  now  where  both  the  putiet  happen  to  be  of  the 

eactus,  •ppean  to  hare  been  granted  A.  R.  16  household ;  such  causes  being  {troperly  oog • 

Cw.  II.    The  court  has  no  jurisdiction  within  nisable  by  the  court  of  maishusea. 
th«  eity  of  London,  iaA  none  over  causei       (6)  Now  in  Scotlaad-ytrd,  Whitehall. 
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years  been  muoh  reduced,  by  the  new  courts  of  conscience  erected  in  the 
enviroiis  of  London ;  in  consideration  of  which  the  four  counsel  belonging 
to  these  courts  had  salaries  granted  them  for  their  lives  by  the  statute  23 
Geo.  II.  c.  27. 

y .  A  fifUi  species  of  private  courts  of  a  limited,  though  extensive,  juris- 
diction are  those  of  the  principality  of  Wales  ;  which,  upon  its  thorough 
reduction,  and  the  settling  of  its  poUty  in  the  reign  of  Henry  the  Eighth  (i), 
were  erected  all  over  the  country ;  principally  by  the  statute  34  <&  35 
Hen.  Vin.  c.  26,  though  much  had  been  before  done,  and  the  way  pre- 
pared by  the  statute  of  Wales,  12  Edw.  I.  and  other  statutes.  By  the 
statute  of  Henry  the  Eighth  before-mentioned,  courts*baron,  hundred,  and 
county  courts  are  there  established  as  in  England.  A  session  is  also  to  be 
held  twice  in  every  year  in  each  county,  by  judges  (m)  appointed  by  the 
king,  to  be  called  the  great  sessions  of  the  sevend  counties  in  Wales  :  in 
which  all  pleas  of  real  and  personal  actions  shall  be  held,  with  the  same 
form  of  process  and  in  as  ample  a  manner  as  in  the  court  of  common  pleas 
at  Westminster  (n) :  and  writs  of  error  shall  lie  from  judgments  therein  (it 
being  a  court  of  record)  to  the  court  of  king's  bench  at  Westminster.  But 
the  ordinary  original  iVrits  of  process  of  the  king's  courts  at  Westminster 

do  not  run  into  the  principality  of  Wales  (o)  (9)  :  though 
[  *78]    ^process  of  execution  does  (p);  as  do  also  prerogative  writs,  as 

writs  of  certiorari,  quo  minuSy  mandamus,  and  the  like  (q).  And 
even  in  causes  between  subject  and  subject,  to  prevent  injustice  through 
family  factions  or  prejudices,  it  is  held  lawful  (in  causes  of  freehold  at 
least,  and  it  is  usual  in  all  others)  to  bring  an  action  in  the  English  courts, 
and  try  the  same  in  the  next  English  county  adjoining  to  that  part  of 
Wales  where  the  cause  arises  (r),  and  where  the  venue  is  laid.  But,  on 
the  other  hand,  to  prevent  trifling  and  frivolous  suits,  it  is  enacted  by  sta- 
tute 13  .Geo.  III.  c.  51.  that  in  personal  actions,  tried  in  any  English  coun- 
ty, where  the  catise  of  action  arose^  and  the  defendant  resides  in  Wales, 
if  the  plaintiff  shall  not  recover  a  verdict  for  ten  pounds,  he  shall  be  non- 
suited and  pay  the  defendant's  costs,  unless  it  be  certified  by  the  judge  that 
the  freehold  or  title  came  principally  in  question,  or  that  the  cause  was 
proper  to  be  tried  in  such  English  county.  And  if  any  transitory  action, 
the  cause  whereof  arose  and  the  defendant  is  resident  in  Wales,  shall  be 
brought  in  any  English  county,  and  the  plaintiff  shall  not  recover  a  verdict 
for  ten  pounds,  the  plaintiff  shall  be  nonsuited,  and  shall  pay  the  defend- 
ant's costs^  deducting  thereout  the  sum  recovered  by  the  verdict  (10). 

VI.  The  court  of  the  duchy  chamber  of  Lancaster  is  another  special 
jurisdiction,  held  before  the  chancellor  of  the  duchy  or  his  deputy,  con- 
cerning all  matter  of  equity  relating  to  lands  holden  of  the  king  in  right 
of  the  duchy  of  Lancaster  (s)  :  which  is  a  thing  very  distinct  from  Uie 
county  palatine  (which  hath  also  its  separate  chancery,  for  sealing  of 
writs,  and  the  like)  (/),  and  comprises  much  territory  which  lies  at  a  vast 

(Z)  See  Book  I.  introd.  «  4.  (•)  t  RoU.  Rep.  141. 

(m)  Stat.  18  EUi.  c.  8.  (j»)  9  BoUtr.  156.    8  Sannd.  108.    Raym.  iM. 

(n)  See,  for  farther  regulations  of  the  practice  of        ig)  Cro.  Jac.  464. 
these  courts,  stat.  5  EUz.  c  25.    8  Eliz.  c.  90.    8        (r)  Vaiigh.  419.    Burd.  M. 
Gm.  1.  c.  35,  «  6.    6  G«o.  II.  c.  14.  18  Geo.  UL  c.        (#}  Hob.  77.    9  Lev.  94. 
iX. (0  1  Ventr.  957. 

(9)  A  latitat  aow  nins  into  Walea.  DougL  in  London  to  be  earned  into  Wales,  the  debt, 
213.    Tidd,  8  ed.  149.  though  under  10<.  may  be  toed  for  tit  Londoa. 

(10)  See  cooitniction  of  this  act,  Tidd.  8    2  Starkie,  33. 
ed.  index,  tit.  Wales.    If  goods  be  delivered 


Digitized  by 


Google 


PRIVATE  WRONGS.  M 

disUace  firom  it ;  as  particularly  a  yery  large  district  surrounded  by 
the  city  of  Westminster.  The  proceedings  in  this  court  are  the  same 
as  on  the  equity  side  in  the  courts  of  exchequer  and  chancery  («)  ;  so  that 
it  seems  not  to  be  a  court  of  record ;  and  indeed  it  has  been  holden  that 
those  courts  hare  a  concurrent  jurisdiction  with  the  duchy  court,  and  may 
take  cognizance  of  the  same  causes  (v). 

*yil.  Another  species  of  private  courts^  which  are  of  a  limited  local  [*79] 
jorisdictton,  and  have  at  the  same  tnne  an  exclusiye  cognizance  of 
plesSy  in  matters  both  of  law  and  equity  (w),  are  those  which  appertain  to 
the  counties  palatine  of  Chester,  Lancaster,  and  Durham,  and  the  royal 
franchise  of  Ely  (x).  In  all  these,  as  in  the  principality  of  Wales,  the  king's 
ordinary  writs,  issuing  under  the  great  seal  out  of  chancery,  do  not  run  ; 
that  is,  they  are  of  no  force  (11).  For  as  originally  all  jura  regalia  were 
granted  to  the  lords  of  these  counties  palatine,  they  had  of  course  the  sole 
administration  of  justice,  by  their  own  judges  appointed  by  themselves  and 
not  by  the  crown.  It  would  therefore  be  incongruous  for  the  king  to  send 
his  writ  to  direct  the  judge  of  another's  court  in  what  manner  to  admi* 
luster  justice  between  the  suitors.  But  when  the  privileges  of  these  coun- 
ties palatine  and  franchises  were  abridged  by  statute  27  Henry  VIII.  c.  24. 
it  was  also  enacted,  that  all  writs  and  process  should  be  made  in  the  king's 
name,  but  should  be  teste^d  or  vntnessed  in  the  name  of  the  owner  of  the 
Ihachiae.  Wherefore  all  writs,  whereon  actions  are  founded,  and  which 
have  current  authority  here,  must  be  under  the  seal  of  the  respective  fran- 
chises ;  the  two  former  of  which  are  now  united  to  the  crown,  and  the 
two  latter  under  the  government  of  their  several  bishops.  And  the  judges 
of  assize,  who  sit  therem,  sit  by  virtue  of  a  special  commission  from  the 
owners  of  the  several  franchises,  and  under  the  seal  thereof;  and  not  by 
the  usual  commission  under  the  great  seal  of  England.  Hither  also  may 
he  referred  the  courts  of  the  cinque  ports,  or  five  most  important  havens, 
as  they  formeriy  were  esteemed,  in  the  kingdom ;  viz.  Dover,  Sandwich, 
Ronmey,  Hastings,  and  H3rthe  ;  to  which  Winchelsea  and  Rye  have  been 
tiace  added  ;  wU ch  have  also  similar  franchises  in  many  respects  (y)  with 
the  counties  palatine,  and  particularly  an  exclusive  jurisdiction  (before  the 
mayor  and  jurats  of  the  ports),  in  wluch  exclusive  jurisdiction  the  king's 
onhnary  writ  does  not  run.  A  writ  of  error  lies  from  the  nuiyor  and  jurats 
of  each  port  to  the  lord  warden  of  the  cinque  ports,  in  his  court  of 
Skepway  ;  and  from  the  court  of  Shepway  to  the  king's  *bench  (z),  [  *80  ] 
So  likewise  a  writ  of  error  lies  from  all  the  other  jurisdictions  to 
the  same  supreme  court  of  judicature  (a),  as  an  ensign  of  superiority  re- 
served to  the  crown  at  the  original  creation  of  the  franchises.  And  aU 
prerogative  writs  (as  those  of  habeas  corpus,  prohibition,  certiorari  and  man- 

(«)  4  Inst.  306.  (jf)  Jenk.  71.    Dyvtr»ytt  du  ecuriei,  t,  bmk  k 

(»)  1  Chan.  R^.  56.    Toth.  146.    Hard.  171.  roy.    1  Sid.  856. 

(«)  4  Inst,  aia  »8.    FSnch.  R.  462.  (a)  Bro.  Akr.  I.  ^nror,  74. 101.   Davis.  61  4  Inst. 

(')  See  Book  I.  introd.  M.  88.  S14.  S18. 

(r)  1  Sid.  166. 

(II)  Bat  a  latitat  may  be  issued  into  a    As  to  the  direction  and  serrice  of  the  process 
ttnatf  palatine,  propeHj  directed.    Tidd.  8    into  these  coorU,  see  Tidd's  Pimc.  8  ed.  150. 


.149,150.    And  on  an  original  writ  sned  oat    167.  1036.    1  Brod.  &.  B.  12.    To  entitle  a 
ia  SBsClMr  coonty,  a  testatum  capias  inay  be    party  to  arrest  in  these  counties,  on  process 


■SMd  nio  a  ooanty  palatine  for  bringing  in    issumg  out  of  the  inferior  courts  at  Westmin- 
Asdeiisiidaiit.    T'M,  Prac.  8  ed.  125.    And    ster,  1^  11  dc  12  W.  3.  c.  9.  s.  2.  he  must 
Wv  to  take  bail  on  such  capias,  see  3  Moore,    swear  that  the   debt  amounts  to  20/.  or  up- 
Tl    Tidd,  8  ed.  2S2.    Bat  an  original  capias    wards, 
canal  ragolady  iMoe  into  it    1  Moofe,  514. 
Vol.  11.  11 
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damus)  may  issue  for  the  same  reason  to  all  these  exempt  jmi8dictions(57;^ 
because  the  privilege,  that  the  king's  writ  runs  not,  must  be  intended  be- 
tween party  and  party,  for  there  can  be  no  such  privilege  against  the 
king  (c). 

VIII.  The  stannary  courts  in  Devonshire  and  Cornwall,  for  the  admi- 
nistration  of  justice  among  the  tinners  therein,  are  also  courts  of  record, 
but  of  the  same  private  and  exclusive  nature.  They  are  held  before  the 
lord  warden  and  his  substitutes,  in  virtue  of  a  privilege  granted  to  ther 
workers  in  the  tin  mines  there,  to  sue  and  be  sued  only  in  their  own  courts, 
that  they  may  not  be  drawn  from  their  business,  which  is  highly  profit' 
able  to  the  public,  by  attending  their  law-suits  in  other  courts  {d).  The 
privileges  of  the  tinners  are  confirmed  by  a  charter,  33  £dw.  I.  and  fully 
expounded  by  a  private  statute  (0),  50  £dw.  III.  which  has  since  been 
explained  by  a  public  act,  16  Car.  I.  c.  15.  What  relates  to  our  present 
purpose  is  only  this :  that  all  tinners  and  labourers  in  and  about  the  stan- 
naries shall,  during  the  time  of  their  working  therein  bona  fide j  be  privilege 
ed'from  suits  of  other  courts,  and  be  only  impleaded  in  the  stannary  court 
in  all  matters,  excepting  pleas  of  land,  life,  and  member.  No  writ  of  error 
lies  from  hence  to  any  court  in  Westminster-hall ;  as  was  agreed  by  all 
the  judges  (/)  in  4  Jac.  I.  But  an  appeal  lies  from' the  steward  of  the 
court  to  the  under- warden ;  and  from  him  to  the  lord-warden';  and  thence 
to  the  privy  council  of  the  prince  of  Wales,  as  duke  of  Cornwall  (^)«, 
when  he  hath  had  livery  or  investiture  of  the  same  (A).     And  from  thence 

the  appeal  lies  to  the  king  himself,  in  the  last  resort  (t). 
[  *81  ]        •IX.  The  several  courts  within  the  city  of  London  {j),  and 

other  cities,  boroughs,  and  corporations  throughout  the  kingdom, 
held  by  prescription,  charter,  or  act  of  parliament,  are  also  of  the  same  pri* 
vate  and  limited  species.  It  would  exceed  the  design  and  compass  of  our 
present  inquiries,  if  I  were  to  enter  into  a  particular  detail  of  these,  and  to 
examine  the  nature  and  extent  of  their  several  jurisdictions.  It  may  in 
general  be  sufficient  to  say,  that  they  arose  originally  from  the  favour 
of  the  crown  to  those  particular  districts,  wherein  we  find  them  erected,, 
upon  the  same  principle  that  hundred-courts,  and  the  like,  were  establish- 
ed ;  for  the  convenience  of  the  inhabitants,  that  they  may  prosecute  their 
suits  and  receive  justice  at  home  :  that,  for  the  most  part,  the  courts  at 
Westminster-hall  have  a  concurrent  jurisdiction  with  these,  or  else  a  su- 
perintendency  over  them  (k),  and  are  bound  by  the  statute  19  Greo.  III. 
c.  70.  (12)  to  give  assistance  to  such  of  them  as  are  courts  of  record,  by 
issuing  writs  of  execution,  where  the  person  or  effects  of  the  defendant  are 
not  within  the  inferior  jurisdiction :  and  that  the  proceedings  in  these  spe- 
cial courts  ought  to  be  according  to  the  course  of  the  common  law,  unless 
otherwise  ordered  by  parliament;  for  though  the  king  may  erect  new 
courts,  yet  he  cannot  alter  the  established  course  of  law. 

But  there  is  one  species  of  courts,  constituted  by  act  of  parliament,  in 

(b)  I  Sid.  M.  eeurUy  holden  before  their  steward  or  judge ;  from 

(e)  Cro.  Jac.  64S.  wliich  a  writ  of  error  lies  to  the  eourt  ^  hutimgt, 

H)  4  Inst.  33S.  before  the  mayor,  recorder,  and  sheriff^  ;  and  fjrom 

(e)  See  this  at  length  hi  4  Inst.  SSt.  thence  to  justices  appointed  by  the  kind's  commis- 

(/)  4  lost.  S31.  sion,  who  used  to  sit  in  the  diureh  of  St.  Martiir 

(#)  iMi.  930.  U  grmd.    (F.  N.  B.  SS).    And  from  the  ju(b[nient 

(*)  S  Bulstr.  18S.  of  those  justices  a  writ  of  enor  lies  imme^ateljr 

(i)  Doderi^,  Hist,  of  Cemw.  M.  to  the  house  of  lords. 
(i)  The  chief  of  those  in  London  are  the  ahtrifft*       (k)  Salk.  144.  SOS. 

(12)  Thie  57  Geo.  III.  o.  101.  eontinaed  this  act,  and  Me  eaaes  Tidd'a  Pnc  8tk  ed.  401,2. 
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ikt  eitf  of  London,  and  other  trading  and  popolous  districts,  which  m  their 
inroceedings  so  vary  from  the  course  of  common  law,  that  they  may  de« 
serve  a  more  paiticnlar  consideration.  I  mean  the  courts  of  requests,  or 
couils  of  conscience,  for  the  recovery  of  small  debts  (13).  The  first  of 
these  was  established  in  London,  so  early  as  the  reign  of  Henry  die 
Eighth,  by  an  act  of  their  common  councfl ;  which  however  was  certaiifly 
insufficient  for  that  purpose  and  illegal,  till  ■confirmed  by  statute  3  Jac.  1. 
c.  15.  which  has  since  been  explained  and  amended  by  statute  14  Geo.  II. 
c.  10.  (14).  The  constitution  is  this :  two  aldermen,  and  four  commoners, 
sit  twice  a  week  to  hear  all  causes  of  debt  not  exceeding  die 
*value  of  forty  shillings;  which  they  examine  in  a  summary  [*82] 
way,  by  the  oam  of  the  parties  or  other  witnesses,  and  make  sucn 
order  dierein  as  is  consonant  to  equity  and  good  conscience.  The  time 
and  expense  of  obtaining  this  summaiy  redress  are  veiy  inconsiderable, 
which  make  it  a  great  benefit  to  trade;  and  thereupon  divers  trading 
towns  and  other  districts  have  obtained  acts  of  parliament,  for  establishing 
in  them  courts  of  conscience  upon  nearly  the  same  jdan  as  that  in  the  city 
of  London  (15). 

The  anxious  desire  that  has  been  shewn  to  obtain  these  soTeral  acts, 
proves  clearly  that  the  nation  in  general  is  truly  sensible  of  the  great  in* 
convenience  arising  from  die  disuse  of  the  ancient  county  and  hundred 
courts ;  wherein  causes  of  diis  small  vidue  were  always  formerly  decided, 
with  Tery  little  trouble  and  expense  to  the  parties.  But  it  is  to  be  feared, 
that  the  general  remedy  which  of  late  hath  been  principally  applied  to  this 
inconvenience  (the  erecting  these  new  jurisdictions)  may  itself  be  attended 
in  time  with  very  ill  consequences  :  as  the  method  of  proceeding  therein 
is  entirely  in  derogation  of  die  common  law ;  as  their  large  discretionary 
powers  create  a  petty  tyranny  in  a  set  of  standing  commissioners ;  and  as 
the  disuse  of  the  trial  by  jury  may  tend  to  estrange  the  minds  of  the  peo- 
ple from  that  valuable  prerogative  of  Englishmen,  which  has  already  been 
more  than  sufficiendy  excluded  in  many  instances.  How  much  radier  is 
it  to  be  wished,  that  the  proceedings  in  the  county  and  hundred  courts 
could  again  be  revived,  without  burdening  the  freeholders  vrith  too  fre- 
qnent  and  tedious  attendances ;  and  at  the  same  time  removing  the  delays 
that  have  insensibly  crept  into  their  proceedings,  and  the  power  that  eidier 
party  have  of  transferring  at  pleasure  their  suits  to  the  courts  at  Westmin- 
ster !  And  we  may  wim  satisfaction  observe,  that  this  experiment  has 
been  actually  tried,  and  has  succeeded  in  the  populous  coun^  of  Middle* 
sex ;  which  might  serve  as  an  example  for  others.  For  by  statute  23  Geo. 
II.  c.  33,  it  Lb  enacted,  1 .  That  a  special  county-court  should  be 
held,  at  least  once  a  month,  in  every  hundred  of  the  county  of  *Mid-  [  *83  ] 
dlesex,  by  the  county-clerk.  2.  That  twelve  freeholders  of  that 
hundred,  qualified  to  serve  on  juries,  and  struck  by  the  sheriff,  shall  be 
summoned  to  appear  at  such  court  by  rotation  ;  so  as  none  shall  be  sum- 
moned oftener  than  once  a  year.     3.  That  in  all  causes  not  exceeding  the 

(13)  Sm  an  tho  acts  and  cases  thereon,  re-  debt  does  not  exceed  20«.  shall  be  committed 
Isting  to  courts  of  requests,  abl  j  coUeeted  in  to  prison  for  more  than  twenty  days,  and  if  the 
Tidd's  Prac.  8  ed.  089  to  096.  debt  does  not  exceed  40*.  for  more  than  forty 

(14)  The  act  is  still  farther  extended  by  the  days ;  unless  it  be  prored  to  the  satisfiustion 
30  dt  40  Geo.  III. «.  104.  See  Tidd's  Prao.  of  the  court,  that  he  has  moner  or  ooods  which 
Bed.  060.  hefraudulentlycoftoeats,  and  in  the  first  case 

(15)  By  the  25  Geo.  III.  o.  45.  and  26  Qeo.  the  imprisonment  may  be  extended  to  thiitj 
HL  e.  38.  no  debtor  or  defendant,  in  any  ooart  days,  and  in  the  latter  to  siz^. 

hi  the  ncoreiy  of  small  debts,  where  the 
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ndue  of  fony  shillings,  the  county-clerk  and  twelve  suitors  shall  proceed 
in  a  summary  way,  examining  the  parties  and  witnesses  on  oath,  without 
the  formal  process  anciently  used :  and  shall  make  such  order  therein  as 
they  shall  judge  agreeable  to  conscience.  4.  That  no  plaints  shall  be  re- 
moved out  of  this  court,  by  any  process  whatsoever ;  but  the  determinttdon 
herein  shall  be  final.  5.  That  if  any  action  be  brought  in  any  of  the  su- 
perior courts  against  a  person  resident  in  Middlesex,  for  a  debt  or  contract^ 
upon  the  trial  whereof  the  jury  shall  find  less  than  40s,  damages,  the 
plaintiff  shall  recover  no  costs,  but  shall  pay  the  defendant  double  costs ; 
unless  upon  some  special  circumstances,  to  be  certified  by  the  judge  who 
tried  it.  6.  Lastly,  a  table  of  very  moderate  fees  is  prescribed  and  set 
down  in  the  act ;  which  are  not  to  be  exceeded  upon  any  account  what- 
soever. This  is  a  plan  entirely  agreeable  to  the  constitution  and  genius  of 
the  nation :  calculated  to  prevent  a  multitude  of  vexatious  actions  in  the 
superior  courts,  and  at  the  same  time  to  give  honest  creditors  an  opportu- 
ni^  of  recovering  small  sums  ;  which  now  they  are  frequently  deterred 
from  by  the  expense  of  a  suit  at  law :  a  plan  which,  one  would  think, 
wants  only  to  be  generally  known,  in  order  to  its  universal  reception. 

X.  There  is  yet  another  species  of  private  courts,  which  I  must  not 
pass  over  in  silence  :  viz,  the  chancellor's  courts  in  the  two  universities  of 
England  (16).  Which  two  learned  bodies  enjoy  the  sole  jurisdiction,  in 
exclusion  of  the  king's  courts,  over  all  civil  actions  and  suits  whatsoever, 
when  a  scholar  or  privileged  person  is  one  of  the  parties  ;  excepting  in 
such  cases  where  the  right  of  freehold  is  concerned.  And  these  by  the 
university  charter  they  are  at  liberty  to  try  and  determine,  either  according 
to  the  common  law  of  the  land,  or  according  to  their  own  local  customs,  at 
their  discretion  ;  which  has  generally  led  them  to  carry  on  their 
[  *^  ]  process  in  a  ^course  much  c<mformed  to  the  civil  law,  for  reasons 
sufficiently  explained  in  a  former  book  (Z). 

These  privileges  were  granted,  that  the  students  might  not  be  distracted 
from  their  studies  by  legal  process  from  distant  courts,  and  other  forensic 
avocations.  And  privileges  of  this  kind  are  of  very  high  antiquity,  being 
generally  enjoyed  by  all  foreign  universities  as  well  as  our  own,  in  conse- 
quence (I  apprehend)  of  a  constitution  of  the  emperor  Frederick,  a.  b. 
1158  (m).     But  as  to  England  in  particular,  the  oldest  charter  that  I  have 

ffl  B9ok  I.  introd.  ♦  1. (m)  Cod.  4,  tU.  13. 

(16)  At  the  object  of  the  privilege  is,  that  cleim  of  the  Tice-ohaneeUor  on  behalf  of  the 
students  and  others  connected  with  the  nni-  chancellor,  masters,  and  scholars  of  the  uni- 
versities should  not  be  distracted  from  the  Tersity,  entered  on  the  roll  in  due  form,  set^ 
studies  and  duties  to  be  there  performed,  the  ting  out  their  jurisdictions  under  charters  con- 
partT  proceeded  against  must  in  general  be  a  firmed  by  statute,  and  averring  that  the  cause 
resident  member  of  the  university,  and  that  of  action  arose  within  such  jurisdiction.  12 
UiCt  must  be  expressly  sworn,  or  be  collected  East,  12.  And  claim  of  conusance  by  the 
fiom  the  affidavit  The  privilege  of  Cam-  uniYersity  of  Oe/brtf  was  allowed  in  an  aotioii 
fariilge  diflfisn  from  that  of  Oxford :  in  the  for-  of  trespass  in  K.  B.  against  a  proctor,  a  pro- 
mer,  it  only  extends  to  causes  of  action  accru-  proctor,  and  the  marshal  of  tne  university; 
ing  in  the  town  and  its  suburhs ;  but  in  Ox-  though  the  affidavit  of  the  latter,  describing 
ford  it  extends  to  all  personal  causes  arising  him  as  of  a  parish  in  the  suburbs  of  Oxford, 
teay  whei«.  R.  T.  Hardw.  241.  2  Wile.  406.  only  verified  that  he  then  was,  and  had  been 
Bac.  Ab.  Univeisities.  The  claim  of  oonu-  for  the  last  fourteen  years,  a  common  seirant 
•anee  must  be  made  in  due  form,  and  in  due  of  the  university,  called  marshal  of  the  univer- 
tiase.  2  Wils.  406.  Claim  of  conusance  of  sity,  and  that  he  was  sued  for  sn  act  done  by 
an  action  of  treapass,  brought  in  K.  B.  against  him  in  the  discharge  of  his  duty,  and  in  obe- 
a  reaident  meokber  of  the  oniveraitT  of  Cam-  dience  to  the  orders  of  the  other  two  defend- 
kndgt,  for  a  cause  of  action  verified  by  affida-  anU,  without  stating  that  he  resided  within 
▼it  not  to  have  arista  within  the  town  and  sub*  the  univenity,  or  was  matrieulated.  15  East, 
urfas  of  Cambridge,  was  aUowed  upon  the  634. 
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seen,  ccmtaining  this  grant  to  the  univenity  of  Oxford,  was  28  Hen.  III. 
▲.  D.  1244.  And  the  same  priyileges  were  confirmed  and  enlarged  by 
almost  erery  succeeding  prince,  down  to  Henry  the  Eighth;  in  the  four- 
teenth year  of  whose  reign  the  largest  and  most  extensive  charter  of  all 
was  granted.  One  similar  to  which  was  afterwards  granted  to  Cambridge 
in  the  third  year  of  queen  Elizabeth.  But  yet,  notwithstanding  these 
charters,  the  privileges  granted  therein,  of  proceeding  in  a  course  different 
firom  the  law  of  the  land,  were  of  so  high  a  nature,  that  they  were  held  to 
be  invalid ;  for  though  the  king  might  erect  new  courts,  yet  he  could  not 
aiter  the  course  of  law  by  his  letters  patent.  Therefore  in  the  reign  of 
qaeen  Elizabeth  an  act  of  parliament  was  obtained  (n),  confirming  all  the 
charters  of  the  two  universities,  and  those  of  14  Hen.  VIIL  and  3  Eliz.  by 
BSiae.  Which  blessed  act,  as  sir  Edward  Coke  entitles  it  (o),  established 
this  hi^  privilege  without  any  doubt  or  opposition  (/>) :  or,  as  sir  Matdiew 
Hale  {q)  veiy  fuUy  expresses  the  sense  of  the  common  law  and  the  opera- 
tion of  the  act  of  parliament,  **  although  king  Henry  the  Eighth,  14  A,  R. 
stttj  granted  to  the  university  a  liberal  charter,  to  proceed  according  to  the 
use  «f  the  university ;  w,  by  a  course  much  conformed  to  the  civil  law, 
yet  that  charter  had  not  been  sufilcient  to  have  warranted  such  proceed- 
ings without  the  help  of  an  act  of  parliament.  And  therefore  in 
13  Eliz.  *an  act  passed,  whereby  that  charter  was  in  effect  enact-  [  *85  ] 
ed ;  and  it  is  thereby  that  at  this  day  they  have  a  kind  of  civil 
kw  procedure,  even  in  matters  that  are  of  themselves  of  common  law  cog- 
nizance, where  either  of  the  parties  is  privileged." 

This  privilege,  so  far  as  it  relates  to  civil  causes,  is  exercised  at  Oxford 
in  the  chancellor's  court ;  the  judge  of  which  is  the  vice-chancellor,  his 
deputy  or  assessor.  From  his  sentence  an  appeal  lies  to  delegates  ap- 
pointed by  the  congregation  ;  from  thence  to  other  delegates  of  me  house 
of  convocation ;  and  if  they  all  three  concur  in  the  same  sentence  it  is  final 
at  least  by  the  statutes  of  the  university  (r),  according  to  the  rule  of  the 
civil  law  (j).  But,  if  there  be  any  discordance  or  variation  in  any  of  the 
diree  sentences,  an  ]4>peal  lies  in  the  last  resort  to  judges  delegates  ap- 
pointed by  the  crown  under  the  g^reat  seal  in  chancery. 

I  have  now  gone  through  the  several  species  of  private,  or  special  courts, 
of  the  greatest  note  in  the  kingdom,  instituted  for  the  local  redress  of  pri- 
vate wrongs  ;  and  must,  in  the  close  of  all,  make  one  general  observation 
from  sir  Edward  Coke  {t) :  that  these  particular  jurisdictions,  derogating 
from  the  general  jurisdiction  of  the  courts  of  common  law,  are  ever  strictlv 
leslrained,  and  cannot  be  extended  farther  than  the  express  letter  of  theur 
privileges  will  most  explicitly  warrant  (17). 

(•)  13  SUz.  c  ».  (q)  Hist.  C.  L.  83. 

(#1  4  iMt.  Sir.  (r)  TU.  SI,  ^  19. 

MJmk.  Ceiit.t.pLfl8.  Ctnt S. pi. 83.  Hud.        («)  Cod.  7.  70. 1. 
ML    Oodbolt.  SOI.  «)  S  Inst.  S43. 

(17)2Wila.40e,9. 
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CHAPTER  VII. 
OF  THE  COGNIZANCE  OP  PRIVATE  WRONGS.     - 

We  are  now  to  proceed  to  the  cognizance  of  prirate  wrongs ;  that  is, 
to  consider  in  which  of  the  vast  variety  of  courts,  mentioned  in  the  three 
preceding  chapters,  every  possible  injury  that  can  be  offered  to  a  man's 
person  or  property  is  certain  of  meeting  with  redress. 

The  authority  of  the  several  courts  of  private  and  special  jurisdiction,  or 
of  what  wrongs  such  courts  have  cognizance,  was  necessarily  remarked 
as  those  respective  tribunals  were  enumerated ;  and  therefore  need  not  be 
here  again  repeated  ;  which  will  confine  our  present  inquiry  to  the  cogni- 
zance of  civil  injuries  in  the  several  courts  of  public  or  general  jurisdiction. 
And  the  order,  in  which  I  shall  pursue  this  inquiry,  i^  be  by  shewing : 
.1.  What  actions  may  be  brought,  or  what  injuries  remedied,  in  the  ecc&- 
siastical  courts.  2.  What  in  the  military.  3.  What  in  the  maritime. 
And,  4.  What  in  the  courts  of  common  law. 

And,  with  regard  to  the  three  first  of  these  particulars,  I  must  beg  leave 
not  so  much  to  consider  what  hath  at  any  time  been  clamed  or  pre* 
tended  to  belong  to  their  jurisdiction,  by  the  officers  and  judges  of  those  re- 
spective courts;  but  what  the  common  law  aUows  and  pennits  to  be 
80.  For  these  eccentrical  tribunals  (which  are  principally  guided  by 
the  rules  of  the  imperial  and  canon  laws),  as  Uiey  subsist  and 
[  *87  ]  are  ^admitted  in  England,  not  by  any  right  of  their  own  (a),  but 
upon  bare  sufferance  and  toleration  from  the  municipal  laws, 
must  have  recourse  to  the  laws  of  that  country  wherein  they  are  thus 
adopted,  to  be  informed  how  far  their  jurisdiction  extends,  or  what  causes 
are  permitted,  and  what  forbidden,  to  be  discussed  or  drawn  in  question 
before  them.  It  matters  not  therefore  what  the  pandects  of  Justinian,  or 
the  decretals  of  Gregory,  have  ordained.  They  are  here  of  no  more  in- 
trinsic authority  than  the  laws  of  Solon  and  Lycurgus  :  curious  perhaps 
for  their  antiquity,  respectable  for  their  equity,  and  frequently  of  admirable 
use  in  illustrating  a  point  of  history.  Nor  is  it  at  all  material  in  what  light 
other  nations  may  consider  this  matter  of  jurisdiction.  Every  nation  must 
and  will  abide  by  its  own  municipal  laws ;  which  various  accidents  con- 
spire to  render  different  in  almost  every  country  in  Europe.  We  permit 
some  kinds  of  suits  to  be  of  ecclesiastical  cognizance,  which  other  nations 
have  referred  entirely  to  the  temporal  courts ;  as  concerning  wills  and  suc- 
cessions to  intestates'  chattels :  and  perhaps  we  may,  in  our  turn,  prohibit 
them  from  interfering  in  some  controversies,  which  on  the  continent  may 
be  looked  upon  as  merely  spiritual.  In  short,  the  common  law  of  England 
is  the  one  uniform  rule  to  determine  the  jurisdiction  of  our  courts :  and,  if 
any  tribunals  whatsoever  attempt  to  exceed  the  limits  so  prescribed  them, 
the  king's  courts  of  common  law  may  and  do  prohibit  them ;  and  in  some 
cases  punish  their  judges  (6). 

Having  premised  this  general  caution,  I  proceed  now  to  consider, 

I.  The  wrongs  or  injuries  cognizable  by  the  ecclesiastical  courts.    I 

(•}8MBookLlntn)d.U.  ^  HaL Sit. C. L. cl 
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L  sach  as  are  offered  to  privale  persons  or  individuals  (1) ;  which  are 
eogniiable  by  the  ecclesiastical  coiut,  not  for  reformation  of  the  offender 
lumself  or  party  injuring  (pro  salute  anisnae,  as  is  the  case  with  inunorali* 
ties  in  general,  when  unconnected  with  private  injuries),  but  for  the  sake 
of  the  party  injured,  to  make  him  a  satisfaction  and  redress  for 
*ihe  damage  which  he  has  sustained.  And  these  I  shall  reduce  [  *88  ] 
mider  three  general  heads ;  of  causes  pecuniary,  causes  mafrtmo- 
mo/,  and  causes  testamentary. 

1.  Pecuniary  causes,  cognizable  in  the  ecclesiastical  courts,  are  such  as 
arise  either  from  the  withholding  ecclesiastical  dues,  or  the  doing  or  neg- 
lecting some  act  relating  to  the  church,  whereby  some  damage  accrues  to 
the  i^aintiff ;  towards  obtaining  a  satisfaction  for  which  he  is  permitted  to 
institute  a  suit  in  the  spiritual  court. 

The  principle  of  these  is  the  subtraction  or  withholding  of  tithes  from 
the  parson  or  vicar,  whether  the  former  be  a  clergyman  or  a  lay  appropria^ 
tor  (c).  But  herein  a  distinction  must  be  taken :  for  the  ecclesiastical 
courts  have  no  jurisdiction  to  try  the  right  of  tithes  unless  between  spirit- 
ual persons  (d) ;  but  in  ordinary  cases,  between  spiritual  men  and  lay  men, 
are  only  to  compel  the  payment  of  them,  when  the  right  is  not  disputed  {e). 
By  the  statute  or  rather  writ  (/)  of  circumspeete  agatis  {jg),  it  is  declared 
that  the  court  christian  shall  not  be  prohibited  from  holding  plea,  "  si  rector 
petat  versus  parochianos  oblationes  et  decimas  debitas  et  consuetas  :**  so  that 
if  any  dispute  arises  whether  such  tithes  be  due  and  accustomed,  this  cannot 
be  determined  in  the  ecclesiastical  court,  but  before  the  king's  courts  of  the 
common  law ;  as  such  question  affects  the  temporal  inheritance,  and  the 
determination  must  bind  the  real  property.  But  where  the  right  does  not 
come  into  question,  but  only  the  fact,  whether  or  no  the  tithes  allowed  to  be 
due  are  really  subtracted  or  withdrawn,  this  is  a  transient  personal  injury, 
for  which  the  remedy  may  properly  be  had  in  the  spiritual  court ;  via.  the 
recovery  of  the  tithes,  or  their  equivalent.  By  statute  2^3  £dw.  YI.  c. 
1 3.  it  is  enacted,  that  if  any  person  shall  carry  off  his  predial  tithes 
(viM.  of  com,  hay,  or  the  like),  before  the  tenth  part  *is  duly  set  [  *89  ] 
forth,  or  agreement  is  made  with  the  proprietor,  or  shall  willingly 
withdraw  his  tithes  of  the  same,  or  shall  stop  or  hinder  the  proprietor  of 

(e)  Stat,  n  Hen.  VIII.  c.  7.  («)  t  Inat.  8N.  489, 400. 

(«  9  BolL  Ate.  900, 910.    Bro.  AW.  c.  jwiMic       (/ )  See  BaningtoD,  199.    9  Pryn.  lUc.  990. 
fiM»».  ig)  19E<lw.L  st..4.OTrather0Edw.  II. 

(1)  Seeinceoenl,  Bac.  Ab.  tit.  Courts  Ec-  which  impute  an  offence,  merely  eognizebte 

desaetieelf  D.  6c  tit.  Slander ;  Com.  Di^.  in  a  spiritual  court,  may  be  punished  in  that 

^pohihition;  where  see  G.  when  the  ecclesi-  ^ourt ;  as  calling  a  person  heretic,  adulterer, 

asSical  court  has  jurisdiction  and  when  not  fornicator,  whore,  &c. ;  but  if  tbo  words  are 


Hw  aeelesiasticar  court  has  no  jurisdiction  coupled  with  others  for  which  an  action  at  law 

over  trasts,  and  therefore  where  a  partr  sued  would  lie,  as  calling  a  woman  a  whore  and  a 

as  a  trustee,  was  arrested  on  a  writ  de  con-  thief,  the  ecclesiastical  court  has  no  jurisdic- 

tomftee  ounendo,  the  court  of  K.  B.  discharged  tion,  and  a  prohibition  lies.    3  Rol.  Ab.  297.    1 

hioi  out  of  custody.    1  B.  ft  C.  655.  Sid.  404.    3  Mod.  74.    1  Hagg.  Rep.  463.  in 

Suts  for  dtfmmati&m  may  be  added  to  the  notes.    So  a  suit  cannot  be  instituted  in  the 

llaee  heads  alwre  eonsideted :  as  to  these  in  spiritual  court  for  a  written  libel,  because  any 

merml,  see  Bum  Ecc.  L.  Defamation ;  Com.  slander  of  a  person  reduced  into  writing,  and 

Dig.  Prohibition.  0. 14 ;  Bac.  Ab.  Slander,  T.  which  can  be  the  subject  of  any  proceeding,  is 

U. ;  Stark,  on  Slander,  32.  474.    Words  im-  actionable  or  indictable.    Comb.  71.    BacAb. 

pvftag  an  offence,  merely  tpirituat,  are  not  in  Courts  Ecoleaiastical,  D.    The  power  of  the 

theaweWes  actionable  at  law,  unless  followed  ecclesiastical  court  is  confined  to  the  infliction 

by  special  damage,  and  the  puty  slandered  of  penance  pro  salute  aninus,  and  awarding 

can  only  institute  a  suitin  the  spiritual  eonrt ;  costs,  and  does  not  extend  to  the  awarding 

sad  dhcragh  the  law  discourages  suits  of  this  damages  to  the  injorsd  pnity.    4  Co.  20.    ft 

kind,  yet  redoes  for  the  inenlt  and  injury  is  Inst.  492. 
MidHUAd.    2  PhiL  Se.  Cases,  106.    Wwde 
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the  titllues  or  his  deputy  from  viewing  or  canyingtlMunawmy;  suchoffinid- 
er  shall  pay  double  the  value  of  the  tithes,  with  costs  to  be  recovered  be« 
fore  the  ecclesiastical  judge,  according  to  the  king's  ecdesiastieal  laws. 
By  a  former  clause  of  the  same  statute,  the  treble  value  of  the  tithes,  so 
subtracted  or  withheld,  may  be  sued  for  in  the  temporal  courts,  which  is 
equivalent  to  the  double  value  to  be  sued  for  in  the  ecclesiastical.  Fcnr  one 
may  sue  for  and  recover  in  the  ecclesiastical  courts  the  tithes  themselves, 
or  a  recompense  for  them,  by  the  ancient  law ;  to  which  the  suit  for  the 
double  value  is  superadded  by  the  statute.  But  as  no  suit  lay  in  the  tem- 
poral courts  for  the  subtraction  of  tithes  themselves,  therefore  the  statute 
gave  a  treble  forfeiture,  if  sued  for  there ;'  in  order  to  make  the  course  of 
justice  unifonn,  by  giving  the  same  reparation  in  one  court  as  in  the 
other  (A)  (2).  However,  it  now  seldom  happens  that  tithes  are  sued  for  at 
all  in  the  spiritual  court ;  for  if  the  defendant  pleads  any  custom,  modusp 
composition,  or  other  matter  whereby  the  right  of  tithing  is  called  in  ques* 
tion,  this  takes  it  out  of  the  jurisdiction  of  the  ecclesiastical  judges  :  for 
the  law  will  not  suffer  the  existence  of  such  a  right  to  be  decided  l^  the 
sentence  of  any  single,  much  less  an  ecclesiastical,  judge  ;  without  the 
verdict  of  a  jury.  But  a  more  summary  method  than  either  of  recovering 
small  tithes  under  the  value  of  40^.  is  given  by  statute  7  &  8  W.  III.  c. 
6.  by  complaint  to  two  justices  of  the  peace ;  and,  by  another  statute  of 
the  same  year,  c.  34.  the  same  remedy  is  extended  to  all  tithes  withheld 
by  quakers  under  the  value  of  ten  pounds  (3). 

Another  pecuniary  injuiy,  cognizable  in  the  spiritual  courts,  is  the  non^ 
payment  of  other  ecclesiastical  dues  to  the  clergy ;  as  pensions,  mortuaries, 
compositions,  offerings,  and  whatsoever  falls  under  the  denomination  of  sur- 
plice-fees, for  marriages  or  other  ministerial  offices  of  the  church : 
[  *90  ]  all  which  injuries  are  redressed  by  a  decree  for  their  actual  *pay- 
ment.  Besides  which,  all  offerings,  oblations,  and  obventions  not 
exceeding  the  value  of  40^.  may  be  recovered  in  a  summary  way  before 
two  justices  of  the  peace  (t).  But  care  mustfbe  taken  that  these  are  real 
and  not  imaginary  dues ;  for,  if  they  be  contrary  to  the  common  law,  a 
prohibition  will  issue  out  of  the  temporal  courts  to  stop  all  suits  concerning 
them.  As  where  a  fee  was  demanded  by  the  minister  of  the  parish  for  the 
baptism  of  a  child,  which  was  administered  in  another  place  (k) ;  this, 
however  authorized  by  the  canon,  is  contrary  to  common  right :  for  of 
common  right,  no  fee  is  due  to  the  minister  even  for  performing  such 
branches  of  his  duty,  and  it  can  only  be  supported  by  a  special  custom 
7) ;  but  no  custom  can  support  the  demand  of  a  fee  without  performing 
~  lem  at  all. 

(ft)  9  but.  350.  (ft)  Salk.  S». 

ii)  Stat.  7  &  8  W.  m.  c.  6.  (t)  nnd.  3M.    Lard  Raym.  450. 1568.    Figz.  55. 

(2)  This  sutute  enacts,  that  eveiy  person  pasture,  and  that  it  was  never  known  to  pay 

shall  jnstly  divide,  set  oat,  yield,  and  pay  all  in  predial  tithe,  was  not  sufficient  to  detest 

manner  of  predial  tithes  in  such  manner  as  the  action.    The  same  action  might  also  be 

ther  have  been  of  right  yielded  and  paid  with-  supported  to  reoover  tithes  of  landi  enclosed 

in  forty  yearn,  or  of  right  or  custom  ought  to  out  of  wastes,  which  never  paid  tithes  before, 

hsve  been  paid,  before  the  making  of  that  act,  Mitchell  ▼.  Walker,  5  T.  E.  200. 

under  the  forfeiture  of  treble  value  of  the  (3)  The  53  Geo.  III.  c.  127.  extends  the  in- 

tithes  so  carried  away. — And  in  an  action  upon  risdiction  of  the  two  justices  to  tithes,  obW 

this  statute,  in  which  the  declaration  stated  tions,  and  compositions,  of  the  value  of  102. ; 

that  the  tithes  were  within  forty  years  before  and  in  respect  of  tithes  snd  church-rates,  due 

the  statute  yielded  and  payable,  and  yielded  from  quakers,  to  602.,  see  statute  and  proceed- 

and  paid,  it  was  held  that  evidence  that  the  iags,  Bum  J.  Tithes.    The  54  Geo.  III.  o.  68. 

land  W  been  as  fiu*  ss  sny  witness  knew  in  extends  the  saoMptsvisioiis  to  Ireland. 
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Vmfees  also,  settled  and  acknowledged  to  be  due  to  the  officers  of  the 
ecclesiastical  courts,  a  suit  will  lie  therein  :  but  not  if  the  right  of  the  fees 
is  at  all  disputable ;  for  then  it  must  be  decided  by  the  common  law  (m). 
It  is  also  said,  that  if  a  curate  be  licensed,  and  his  salary  appointed  by  the 
bishop,  and  ho  be  not  paid,  the  curate  has  a  remedy  in  the  ecclesiastical 
court  (n)  ;  but,  if  he  be  not  licensed,  or  hath  no  such  salary  appointed,  or 
kath  made  a  special  agreement  with  the  rector,  he  must  sue  for  a  satisfac* 
tion  at  commom  law  (o) ;  either  by  proving  such  special  agreement,  or  else 
by  ieaviog  it  to  a  jury  to  give  damages  upon  a  quarOum  meruit,  that  is,  in 
consideration  of  what  he  reasonably  deserved  in  proportion  to  the  service 
performed  (4). 

Under  this  head  of  pecuniai^  injuries  may  also  be  reduced  the  several 
matters  of  spoliation,  dilapidations,  and  neglect  of  repairing  the  church 
and  things  hereunto  belonging ;  for  which  a  satisfaction  may  be  sued 
for  in  the  ecclesiastical  court. 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent  to  an- 
other, in  taking  the  fruits  of  his  benefice  without  any  *right  there-  [  *91  ] 
mito,  but  under  a  pretended  title.  It  is  remedied  by  a  decree  to 
account  for  the  profits  so  taken.  This  injury,  when  the  jus  patronatus  or 
li^t  of  advowson  doth  not  come  in  debate,  is  cognizable  in  the  spiritual 
court :  as  if  a  patron  first  presents  A  to  a  benefice,  who  is  instituted  and 
inducted  thereto  ;  and  then,  upon  pretence  of  a  vacancy,  the  same  patron 
presents  B  to  the  same  living,  and  he  also  obtains  institution  and  induction. 
Now,  if  the  fact  of  the  vacancy  be  disputed,  then  that  clerk  who  is  kept 
out  of  the  profits  of  the  living,  whichever  it  be,  may  sue  the  other  in  the 
spiritual  court  for  spoliation,  or  taking  the  profits  of  his  benefice.  And  it 
shall  there  be  tried,  whether  the  living  were,  or  were  not  vacant :  upon 
which  the  validity  of  the  second  clerk's  pretensions  must  depend  (p).  But 
if  the  right  of  patronage  comes  at  all  into  dispute,  as  if  one  patron  pre- 
sented A,  and  another  patron  presented  B,  there  the  ecclesiastical  court 
hath  no  cognizance,  provided  the  tithes  sued  for  amomitto  a  fourth  part  of 
the  value  of  the  living,  but  may  be  prohibited  at  the  instance  of  the  patron 
by  the  king's  writ  of  indicavit  {q).  So  also  if  a  clerk,  without  any  colour 
of  title,  ejects  another  from  his  parsonage,  this  injury  must  be  redressed  in 
the  temporal  courts  :  for  it  depends  upon  no  question  determinable  by  the 
spiritoal  law  (as  plurality  of  benefices  or  no  plurality,  vacancy  or  no  va- 
cancy), but  is  merely  a  civil  injury. 

For  dilapidations,  which  are  a  kind  of  ecclesiastical  waste,  either  volun- 
tary, by  pulling  down ;  or  permissive,  by  sufieiing  the  chancel,  parsonage- 
house,  and  other  buildings  thereunto  belonging,  to  decay ;  an  action  also 
lies,  either  in  the  spiritual  court  by  the  canon  law,  or  in  the  courts  of  com- 
mon law  (r),  and  it  may  be  brought  by  the  successor  against  the  prede-, 
cessor,  if  living,  or,  if  dead,  then  against  his  executors.  It  is  also  said  to 
be  good  cause  of  deprivation,  if  the  bishop,  parson,  vicar,  or  other  eccle- 
siastical person,  dilapidates  the  buildings,  or  cuts  down    timber  grow- 

(«)  I  Tentr.  165.  (q)  Ciraaupeef  agatis ;  18  Edw.  I.  St.  4.  ArtU, 

(s)  1  Bim.  •ccLUw,  43&  CUri.   9  Edw.  11.  e7%.    F.  N.  B.  45. 

(•)  1  Pnem.  70.  (r)  Cart.  «M.    8  LeT.  968. 
(p)  F.  l<r.B.M. 

(4)  That  SQch  an  action  is  sostainable,  sea    e.  09.  under  the  eontrol  of  the  bishop,  and  any 
Cowp.  B.  437 ;  DongL  14 ;  Born  Ecc.  L.  Cu-    s^ement  contrary  to  the  act  is  void,  and  the 
mc    Tlw  amountot  the  salanr  of  a  corate  of   bishop  may  enforce  payment  of  anaais  of  fixed 
a  waa-nmdem  cleigyman  is,  by  57  Geo.  III.    salary. 
Vol-  11.  12 
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[  *93  ]  ing  on  the  patrimony  of  *the  ehnrch,  udesft  for  necessary  re^ 
pain  (r) :  and  that  a  writ  of  prohibition  will  also  lie  against  hins 
in  the  courts  of  common  law  {s).  By  statute  13  Eliz.  c.  10.  if  any  spiri-^ 
tual  person  makes  over  or  alienates  his  goods  with  intent  to  defeat  his  suc- 
cessors of  their  remedy  for  dilapidations,  the  successor  shall  have  such 
remedy  against  the  alienee,  in  the  ecclesiastical  court,  as  if  he  were  the 
executor  of  his  predecessor.  And  by  statute  14  Eliz.  c.  11.  all  money 
recoyered  for  dilapidations,  shall  withm  two  years  be  onployed  upon  me 
buildings,  in  respect  whereof  it  was  recovered,  on  penalty  of  forfeiting 
double  the  value  to  the  crown. 

As  to  the  neglect  of  reparations  of  the  church,  church-yaxd,  and  the 
like,  the  spiritual  court  has  undoubted  cognizance  thereof  {t) ;  and  a  suit 
may  be  brought  therein  for  non-payment  of  a  rate  made  by  the  church- 
wardens for  that  purpose  (5).  And  these  are  the  principal  pecuniary  in- 
juries, which  are  cognizable,  or  for  which  suits  may  be  instituted,  in  eccle- 
siastical courts. 

2.  Matrimonial  causes,  or  injuries  respecting  the  rights  of  namage, 
are  another,  and  a  much  more  undisturbed,  branch  of  me  ecclesiastical 
jurisdiction.  Though,  if  we  consider  marriages  in  the  right  of  mere  civfl 
contracts,  they  do  not  seem  to  be  properly  of  spiritual  cognizance  (u). 
But  the  Romanists  having  very  early  converted  this  contract  into  a  holy 
sacramental  ordinance,  the  church  of  course  took  it  under  her  protection, 
upon  the  division  of  the  two  jurisdictions.  And,  in  the  hands  ef  such  able 
politicians,  it  soon  became  an  engine  of  great  importance  to  the  papal 
scheme  of  an  universal  monarchy  over  Christendom.  The  nnmberlese 
canonical  impediments  that  were  invented,  and  occasionally  dispensed 
with,  by  the  holy  see,  not  only  enriched  the  coffers  of  the  church,  but  gave 
it  a  vast  ascendant  over  princes  of  all  denominations ;  whose  marriages 
were  sanctified  or  reprobated,  their  issue  legitimated,  or  bastardized,  and 
the  succession  to  their  thrones  established  or  rendered  precarious, 
[•93]  according  *to  the  humour  or  interest  of  the  reigning  pontiff:  be- 
sides a  thousand  nice  and  difficult  scruples,  with  which  the  clergy 
ef  those  ages  puzzled  the  understandings  and  loaded  the  consciences  of 
the  inferior  orders  of  the  laity ;  and  which  could  only  be  unravelled  and 
removed  by  these  their  spiritual  guides.  Yet,  abstracted  from  this  uni- 
versal influence,  which  affords  so  good  a  reason  for  their  conduct,  one 
might  otherwise  be  led  to  wonder,  that  the  same  authority,  which  enjoined 
the  strictest  celibacy  to  the  priesthood,  should  think  them  the  proper  judges 
in  causes  between  man  and  wife.  These  causes  indeed,  partly  from  the 
nature  of  the  injuries  complained  of,  and  partly  from  the  clerical  method  of 
treating  them  (v),  soon  became  too  gross  for  the  modesty  of  a  lay  tribunal. 
And  causes  matrimonial  are  now  so  peculiarly  ecclesiastical,  that  the 
temporal  courts  will  never  interfere  in  controversies  of  this  kind,  unless  in 
some  particular  cases.  As  if  the  spiritual  court  do  proceed  to  call  a  mar- 
riage in  question  after  the  death  of  either  of  the  parties ;  this  the  courts  of 
common  law  will  prohibit,  because  it  tends  to  bastardize  and  disinherit  the 

(r)  I  Roll.  Rep.  80.    11  Rep.  08.    Godb  S50.  («)  Some  of  the  impurast  books,  that  are  extant 

(«>  3  Bulstr.  158.    1  Roll.  Rep.  835.  in  any  language,  axe  those  written  by  the  popish 

(I)  Ciraimtpecte  agaiit.    5  Rep.  66.  clergy  on  the  subjects  of  matrimony  and  divorce. 
(«)  Wari>.  alliance,  173. 

(5)  The  33  Geo.  III.  c.  127.  gives  a  sum-    he  litigated  in  the  ecelesiaMical  court,  the 
mnnr  remedy  by  two  justices  for  non-nayment    justices  are  not  to  proeeed.    5  M.  dc  S.  24e» 
of  church-rates  not  exceeding  102.    It  tlM  rate 
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i;  wliocaBiot80weUdefeiuitheinarriage,asthepani68theiiiBe 
wken  both  of  them  hwiag  might  have  d(me  (v)  (6). 

Of  matrimonial  cauaea,  one  of  the  first  and  {»incipal  ia,  I .  Causa  jaUir 
tati^tus  wuUrunonii ;  when  oue  of  the  parties  boasts  (7)  or  gives  out  that 
he  or  she  is  married  to  the  other,  whereby  a  common  reputation  of  their 
matiimony  may  ensue.  On  this  ground  the  party  ii^ured  may  libel  the 
other  in  the  spiritual  court ;  and,  unless  the  defendant  imdertakes  and 
makea  out  a  proof  of  the  actual  marriage,  he  or  she  is  enjoined  perpetual 
ailence  upon  that  head ;  which  is  the  only  remedy  the  ecclesiastical  courts 
can  give  for  this  injury.  2.  Another  species  of  matrimonial  causes  was, 
when  a  party  contracted  to  another  brought  a  suit  in  the  ecclesiastical 
court  to  compel  a  celebration  of  the  marriage  in  pursuance  of  such  con- 
tract ;  but  this  branch  of  causes  is  now  cut  off  entirely  by  the  act 
for  preventing  clandestine  marriages,  26  Geo.  II.  *c.  33.  which  [  *94  ] 
enacts,  that  for  the  future  no  suit  shall  be  had  in  any  ecclesias- 
tical court,  to  compel  a  celebration  of  marriage  in  facie  ecclesias^  for  or  be- 
cause of  any  contract  of  matrimony  whatsoever  (8).  3.  The  suit  for  res* 
Htutian  of  conjugal  rights  is  also  another  species  of  matrimcmial  causes: 
which  is  brought  whenever  either  the  husband  or  wife  is  guilty  of  the 
injury  of  subtraction,  or  lives  separate  from  the  other  without  any  suffi- 
cient reason ;  in  which  case  the  ecclesiastical  jurisdiction  will  compel  them 
10  cone  together  again,  if  either  party  be  weak  enough  to  de^re  it,  con- 
trary to  the  inclination  of  the  other.  4.  Divorces  i^so,  of  which,  and  their 
several  distinctions,  we  treated  at  large  in  a  former  book  (to),  are  causes 
thorooghly  matrimonial,  and  cognizable  by  the  ecclesiastical  judge.  If  it 
becomes  improper,  through  some  supervenient  cause  arising  expostfactOj 
that  the  parties  should  live  together  any  longer ;  as  through  intolerable 
cruelty  (9),  adultery,  a  perpetual  disease,  and  the  like  (10) ;  this  unfitness 
or  inabihty  for  the  marriage  state  may  be  looked  upon  as  an  injury  to  the 
sufiering  party ;  and  for  this  the  ecclesiastical  law  administers  &e  remedy 
of  separation,  or  a  divorce  a  mensa  et  thoro.     But  if  the  cause  existed  pre- 

(«)  hut.  614.  (to)  Book  I.  ch.  15. 

(6)  In  Naw-Yoik  the  court  of  Chancery  cause,  when  it  hae  become  impreper  or  impos- 
has  eogniuDce  of  the  aubject  of  marriage,  bat  aible  for  the  parties  to  lire  together,  and  that 
mhf  so  far  as  to  divorce  entirely  for  adultery,  intolerable  ill  temper  was  there  considered  to 
or  lo  separate  a  mensa  et  thoro  for  the  eru^  be  a  sufficient  cause  ;  a  position  which,  it 
of  the  hosband,  or  to  declare  the  marriage  void  was  submitted  by  the  Editor,  was  not  tenable. 
fer  either  of  the  following  causes  tanstiiM  at  Upon  this  interesting  sul^ct  the  reader  is 
l&eCmw^<A«marna^,Tiz.  I.  Thatoneof  the  referred  to  the  eloquent  decisions  of  air 
partiea  had  not  atuined  the  age  of  consent :  2.  William  Scott,  from  which  it  will  appeac, 
that  ooa  of  the  parties  was  then  married  to  that  a  husband  or  a  wife  may  sustain  a  suit 
another :  3.  or  was  an  idiot  or  lunatic  :  4.  or  for  a  divorce  on  the  ground  of  cruelty,  even  in 
gave  consent  thronch  force  or  fraud:  5.  or  was  a  single  instance,  when  it  really  exidangen 
idiysieaUy  incapable  of  entering  into  the  mar-  life,  limb,  or  health ;  and  that  even  words 
liage  state.    (2  R.  S.  142, 146).  menacing  such  danger  are  sufficient  grouod: 

(7)  Bat  the  boasting  must  be  malicious.  For  but  that  mere  insult,  irriution,  coldness,  on- 
-wfaexe  Lord  Hawke  had  permitted  the  party  kindness,  ill  temper,  or  even  desertion,  is  not 
toasBome  herself  to  be  Lady  Hawke  in  his  alone  a  sufficient  ground  for  a  divorce.  Evans 
preaeaee,  and  had  introduced  and  acknow-  v.  Evans,  1  Hagg.  Rep.  36.  364.  409. 458.  S 
lodged  her  to  be  clothed  with  that  character,  id.  154.  158.    2ThiI.  Ee.  G.  132. 

the  court  dismissed  the  suit.    Lord  Hawke  t.  ao)  It  has  been  determined  by  the  court  of 

Carrie  2  Dr.  Hagg.  220.  delegates,  that  the  public  infamy  of  the  hot- 

(8)  And  see  4  Oeo.  IV.  c  76.  a.  27.  ante,  1  bano,  arising  from  a  judicial  conviction  of  aa 
book,  433.  note  1.  attempt  to  commit  an  onnatunl  crime,  is  a 

(9)  We  hav«  seen  in  the  first  book,  page  sufficient  cause  for  the  ecclesiastical  cooits  to 
44iLL  diat  it  is  stated,  that  a  divorce  a  mensa  decree  a  separation  a  amum  et  thoro.  Feb. 
«t  thotOf  when  marriage  is  just  and  lawful  ah  1794. 

uitio,  is  ool^  allowed,  for  some  saperveaient 
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riotis  to  the  marriage,  and  was  such  a  one  as  rendered  the  marriage  on* 
lawful  ab  initio,  as  consanguinity,  corporal  imbecOity,  or  the  like ;  in  this 
case  the  law  looks  upon  the  marriage  to  have  been  ^ways  null  and  void^ 
being  contracted  infraudem  legis,  and  decrees  not  only  a  separation  from 
bed  and  board,  but  a  vinculo  nuUrimonii  itself.  5.  The  last  species  of  ma* 
trimonial  causes  is  a  consequence  drawn  from  one  of  the  species  of  divorce, 
that  a  mensa  et  thoro ;  which  is  the  suit  for  alimony,  a  term  which  signifies 
maintenance :  which  suit  the  wife,  in  case  of  separation,  may  have  against 
her  husband,  if  he  neglects  or  refases  to  make  her  an  allowance  suitable 
to  their  station  in  life.  This  is  an  injury  to  the  wife,  and  the  court  chris- 
tian will  redress  it  by  assigning  her  a  competent  maintenance,  and  compel- 
ling the  husband  by  ecclesiastical  censures  to  pay  it.     But  no  ahmony  will 

be  assigned  in  caseof  a  divorce  for  adultery  on  her  part ;  for  as  that 
[  *95  ]    amounts  to  a  forfeiture  of  her  Mower  after  his  death,  it  is  also  a 

sufficient  reason  why  she  should  not  be  partaker  of  his  estate 
when  living. 

3.  Testamentary  causes  (11)  are  the  only  remaining  species  belonging 
to  the  ecclesiastical  jurisdiction  (12) ;  which,  as  they  are  certainly  of  a 


(U)  In  New- York  matteis  rel»tixis  to  the 
estates  of  deceased  persons  are  decided  by  the 
surrogate.    See  2  R.  S.  56,  dee. 

(12)  Com.  Di^.  Prohibition,  6.  16.  Al- 
though the  ecclesiastical  courts  have  b^  length 
of  time  acquired  the  original  jurisdiction  in 
r«6iw  testamnuania^  courU  of  equity  hare  ne- 
vertheless obtained  a  concurrent  jurisdictiea 
with  them  in  determinations  upon  personal  be- 

Juests.  as  relief  in  those  cases  is  generally 
epenaent  uoon  a  discovery  and  an  account  of 
assets.  Ana  an  executor  being  considered  a 
trustee  for  the  several  legatees  named  in  the 
testament,  the  execution  of  trusts  is  never  re- 
fused bv  oouru  of  equity.  1  P.  Will.  544. 
575.  These  courts,  indeed,  in  some  other  in- 
stances which  frequently  occur  upon  the  pre- 
sent subject,  exercise  a  jurisdiction  in  exclu- 
sion of  the  ecclesiasticaT,  inasmuch  as  the  re- 
lief given  b^  the  former,  is  more  efficient  than 
that  admimstered  by  the  latter.  One  of  these 
eases  happens,  when  a  kiuband  endeavours  to 
obtain  payment  of  his  wife's  legacy,  equity  will 
oblige  Kim  to  make  a  proper  settlement  upon 
her,  before  a  decree  will  be  made  for  payment 
of  the  money  to  him ;  but  this  the  ecclesiasti- 
cal court  cannot  do,  therefore  if  the  baron  libel 
in  that  court  for  his  wife's  legacy,  the  court  of 
chancery  will  grant  an  injunction  to  stay  pro- 
ceedings in  it,  he  not  having  made  any  set- 
tlement or  provision  for  her.  1  Dick.  Rep.  373. 
Also  1  Atk.  491.  516.  2  Atk.  420.  Pra.  Ch. 
548.  8.  P.  Another  of  those  instances  occurs, 
when  legacies  are  given  to  mfanU ;  for  equity 
will  protect  their  interests,  and  give  proper  di- 
rections for  secorini  and  improving  the  fund 
for  their  benefit,  which  could  not  be  effected 
in  the  ecclesiastical  court.  1  Vem.  26.  It 
has  been  already  observed,  that  the  probate  of 
wills  belongs  exclusively  to  the  ecclesiastical 
court,  except  in  the  instance  above  adduced ; 
whence  it  rollows,  that  if  a  probate  has  been 
granted  of  a  will  obtained  by  fnud,  the  eocle- 
■iastidd  court  akme  eaa  revoke  it,  2  Vem.  8. 
1  P.  Wms.  388 ;  and  a  person  cannot  be  con- 
victed of  forging  a  will  of  a  deceased  peiaon 


of  personal  property,  until  the  probate  thereof 
has  been  sealed  by  the  ecclesiastical  court. 
3  T.  R.  127. 

Although  a  court  of  eqfuity  ovuiot  set  asid* 
a  will  of  peisonal  estate,  the  probate  of  which 
has  been  obtained  from  the  spiritual  court; 
vet  the  court  will  interfere  when  a  probate  has 
oeen  granted,  by  the  fraud  of  the  person  ob- 
taining it ;  and  either  convert  the  wrong-doer 
into  a  trustee,  in  respect  of  such  probate,  or 
oblige  him  to  consent  to  a  repeal  or  revoe»> 
tion  of  it  in  the  court  from  whicn  it  was  grsn^ 
ed.  1  Yes.  119.  284.  287.  A  court  of  equity 
will  also  interfere  and  prevent  a  person  from 
taking  an  undue  advantage  by  contesting  the 
validity  of  a  probata,  when  such  person  ha» 
acted  mder  it,  and  admitted  faetM  material  to  ita 
validity.    1  Atk.  628. 

The  jurisdiction  of  the  ecclesiastical  court* 
is  confined  to  testamenta  merely,  or,  in  other 
words,  to  dispositions  of  personalur ;  if,  there- 
fore, real  estate  be  the  subject  of  a  devise  to 
be  sold  for  payment  of  debta,  or  portions,  these 
eourta  cannot  hold  plea  in  relation  to  such  be- 
questa,  but  the  proper  forum  is  a  court  of 
equity.  Dyer,  151.  b.  Palm.  120.  S.  P.  But 
the  ecclesiastical  courts*  jurisdiction  may  ex- 
tend to  affect  intoresta  ansing  out  of  real  pro- 
perty, when  those  interests  are  less  than  tree- 
nold;  as  in  devises  of  terms  for  years,  or  of 
rente  payable  out  of  them,  for  such  disposi- 
tions relate  to  ehatteU  real  only.  2  Keb.  8. 
Cro.  J.  279.  Buls.  153.  If  a  legatee  alter  the 
nature  of  his  demand,  and  change  it  into  a 
debt  or  duty,  as  by  accepting  a  bond  from  the 
executor  for  payment  of  the  legacy,  it  seems 
that  the  effect  of  the  transaction  will  be,  either 
to  deprive  the  ecclesiastical  court  of  ita  juris- 
diction, or  to  ^ve  an  option  to  the  person  en- 
titled, to  sue  m  that  or  in  a  temporal  court,  at 
his  discretion.  2  Rol.  R.  160.  Yelv.  39.  8 
Mod.  327. 

Gases  have  occurred  in  which  ctmrU  of  oom- 
twti  law  have  assumed  jurisdiction  of  testa- 
mentary maitere,  and  permitted  actions  to  be 
instituted  for  the  recovery  of  legacies,  upoa 
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mere  temporal  nature  (x),  may  seem  at  first  view  a  little  oddly  ranked 
nmong  matters  of  a  spiritual  eognizance.  And  indeed  (as  was  in  some 
degree  observed  in  a  former  book)  (y)  they  were  originally  cognizable  in 
tiie  king's  courts  of  common  law,  vim.  the  county  courts  {g) ;  and  aiter- 
vraids  transferred  to  the  jurisdiction  of  the  church,  by  the  favour  of  the 
crown,  as  a  natural  consequence  of  granting  to  the  bishops  the  adminia- 
tration  of  intestates'  effects. 

This  spiritual  jurisdiction  of  testamentary  causes  is  a  peculiar  constitu- 
tion of  tlus  island ;  for  in  almost  all  other  (even  in  popish)  countries  all 
matiers  testamentary  are  under  the  jurisdiction  of  the  civil  magistrate. 
And  that  this  privilege  is  enjoyed  by  the  clergy  in  England,  not  as  a  mat- 
ter of  ecclesiastical  right,  but  by  the  special  favour  and  indulgence  of  the 
municipal  law,  and  as  it  should  seem  by  some  public  act  of  the  great 
oooncil,  is  freely  acknowledged  by  Lindewode,  the  ablest  canonist  of  the 
fifteenth  century.  Testamentary  causes,  he  observes,  belong  to  the  ec* 
desiastical  courts  "  de  cofisuetudine  Angliae,  et  super  consensu  regio  et  suo- 
turn  pracerum  in  taUhus  ab  antique  eoncesso  (a)."  The  same  was,  about  a 
century  before,  very  openly  professed  in  a  canon  of  archbishop  Stratford, 
vis.  that  the  administration  of  intestates'  goods  was  "  ab  oliftC*  granted  to 
the  ordinary,  *'  consensu  regio  et  magnatum  regni  Angliae  (&)."  The  ocmsti- 
tutions  of  cardinal  Othobon  also  testify,  that  &is  provision  "  olim  apraelaiis 
aim  approbatione  regis  et  baronum  didtur  emanasse  (c)."  And  archbishop 
Parker  ((f),  in  queen  Elizabeth's  time,  affirms  in  express  words,  that  origi- 
nally in  matters  testamentary  *^  non  ullam  habebant  episcopi  autkantateml 
praeter  earn  quam  a  rege  aceeptam  referebant.  Jus  testamenta  pro* 
bandi  nan  *habebant :  administrationis  potestatem  cuique  delegare  [  *96  ] 
non  poterantP 

At  what  period  of  time  the  ecclesiastical  jurisdiction  of  testaments  and 
intestacies  began  in  England,  is  not  ascertained  by  any  ancient  writer :  ■ 
and  Lindewode  (e)  Yery  fairly  confesses,  *'  cujus  regis  temporibus  hoc  ordi- 
natum  sit,  non  reperio,^    We  find  it  indeed  frequently  asserted  in  our  com- 
mon law  books,  that  it  is  but  of  late  years  that  the  church  hath  had  the 
probate  of  wills  (/).     But  this  must  only  be  understood  to  mean  that  it 
nath  not  always  had  this  prerogative :  for  certainly  it  is  of  very  high  anti- 
cs) Waitait.  •Ulaooo,  173.  (e)  cap. ». 
(f )  Book  II.  ch.  33.  (d)  See  9  Rep.  38. 
(s)  BMkn*%  Diistr.  EpUtolar.p,  8. 56.                      (e)  fol.  363. 

(«)  FronnddL  t  8, 1. 13, /oL  176.                              (/)  Pits.  Ahr.  tit.  iestamemt,pLi.   S  RoU.  itar. 
(h)  arid.lZ,t.t^foL96S. 817;    9  Rep.  37.    Vangh.  307.      

peof  of  an  expren  tummpnt  or  undertaking  hare  the  power,  and  are  in  the  constant  haUt, 

DT  the  executor  to  pay  them.    Sid.  45.    11  of  doing.    5  Term  Rep.  K.  B.  690.    7  T.  R. 

Mod.  91.    Vcntr.  120.    2  Lev.  3.  Cowp.  284.  667.    2  P.  Wm.  641.    Peake's  C.  N.  P.  73. 

But  it  aeema  to  be  the  opinion  of  modem  There  is  one  case  in  the  books,  where  the  de- 

judgas,  that  this  jurisdiction  extends  to  cases  claration  sutes,  that  in  consideration  of  a  for- 

of  apedjie  legacies  only ;  for  when  the  execu-  bearance  by  the  plaintiflf  to  sue,  the  executor 

lor  assents  to  those  bequests,  the  legal  inte-  promised  to  pay  the  leeacy,  and  the  court  held. 


Test  in  the  legatees,  which  enable  them  that  the  action  might  be  maintained ;  but  the 

to  enforce  their  righu  at  law.    3  East  R.  120.  circumstance  of  that  action  being  brought  on 

It  seems  to  be  the  better  opinion,  that  when  a  promise,   in  consideration  of  forbearance, 

die  legacy  is  not  specific,  but  merely  a  gift  shews  that  it  was  undeistood  that  the  bai« 

out  of  thegeiuro/  asseU,  and  particularly  when  possession  of  assets  was  not  alone  sufficienL 

a  manud  woman,  is  the  legatee,  that  a  court  5  T.  R.  693.    2  Lev.  3.    But  it  has  been  sag- 


ndes,  incompetent  to  administer  that  complete    137.  note  a. 
jvstiee  to  the  paities  which  ooorts  of  equity 
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quity.    Lmdewodoi  we  haye  seen,  declares  that  it  was  ''  ab  atUiquof* 

Str^ord,  in  the  reign  of  king  Edward  III.,  menticms  it  as  "  a5  oUm  crdino' 
tumi"  and  cardinal  Othobon,  in  the  52  Hen.  III.,  speaks  of  it  as  an  an- 
cient tradition.  Bracton  holds  it  for  clear  law  in  the  same  reign  of  Heniy 
III.,  that  matters  testamentary  belonged  to  the  spiritual  court  (g).  And, 
yet  earlier,  the  disposition  of  intestates'  goods  *'/>er  viium  eccJenae"  was 
one  of  the  articles  coDfirmed  to  the  prelates  by  king  John's  ma^na  carta  (h). 
Matthew  Paris  also  informs  us,  that  king  Richard  I.  ordained  m  Normandy 
'*  quod  dUirihuiio  rerum  quae  in  testatnento  relinquuniur  auiaritate  eccleaae 
^t"  And  even  this  ordinance,  of  king  Richard,  was  only  an  introduction 
of  the  same  law  into  his  ducal  dominions,  which  before  prevailed  in  this 
kingdom  ;  for  in  the  reign  of  his  father  Henry  II.  Glanvil  is  exfMcess^  that 
"  si  quis  aUquid  dixerit  contra  testamentum,  pladtvm  Ulud  in  curia  ckfistiatd' 
tatis  audiri  debet  et  terminari  (t)."  And  die  Scots  book,  called  regiam  nuf 
jestatem^  agrees  verbatim  with  Glanvil  in  this  point  (A). 

It  appears  that  the  foreign  clergy  were  pretty  early  ambitious 
[  *97  ]  of  this  branch  of  power ;  but  their  attempts  to  assume  *it  on  the 
continent  were  effectually  curbed  by  the  edict  of  the  emperm:  Jus- 
tin (/),  which  restrained  the  insinuation  or  probate  of  testaments  (as  for- 
merly) to  the  office  of  the  magister  census :  for  which  the  emperor  subjoins 
this  reason ;  "  absurdum  et  enim  clerieis  est^  immo  etiam  opprobriosum^  si  pe- 
ritos  se  velint  ostendere  disceptatianum  esse  forensiumJ^  But  afterwards  by 
the  canon  law  (m)  it  was  allowed  that  the  bishop  might  compel  by  ecclesias- 
tical censures  the  performance  of  a  bequest  to  pious  uses.  And  therefore, 
as  that  was  considered  as  a  cause  quae  secundum  canones  et  episcopates  leges 
ad  regimen  animarum  pertinuit^  it  fell  within  the  jurisdiction  of  the  spiritual 
courts  by  the  express  words  of  the  charter  of  king  William  i.,  which. sepa- 
rated those  courts  from  the  temporal.  And  afterwards,  when  king  Henry 
I.  by  his  coronation-charter  directed  that  the  goods  of  an  intestate  should 
be  divided  for  the  good  of  his  soul  (n),  this  made  all  intestacies  immediately 
spiritual  causes,  as  much  as  a  legacy  to  pious  uses  had  been  before.  ThijB 
therefore,  we  may  probably  conjecture,  was  the  aera  referred  to  by  Strat- 
ford and  Othobon,  when  the  king,  by  the  advice  of  the  prelates,  and  with 
the  consent  of  his  barons,  invested  the  church  with  this  privilege.  And 
accordingly  in  king  Stephen's  charter  it  is  provided,  that  the  goods  of  an 
intestate  ecclesiastic  shall  be  distributed  pro  salute  animae  ejus,  eoelesiae 
eonsiUo  (0) ;  which  latter  words  are  equivalent  to  per  visum  ecclesiae  in  the 
great  charter  of  king  John  before  mentioned.  And  the  Danes  and  Swedes 
(who  received  the  rudiments  of  Christianity  and  ecclesiastical  discipline 
from  England  about  the  beginning  of  the  twelfth  century)  have  thence 
also  adopted  the  spiritual  cognizance  of  intestacies,  testaments,  and  lega- 
cies (/))« 

This  jurisdiction,  we  have  seen,  is  principally  exercised  with  us 
[  *98  ]    in  the  consistory  courts  of  every  diocesan  *bishop,  and  in  the  pre- 
rogative court  of  the  metropolitan,  originally ;  and  in  the  arches 
court  and  court  of  delegates  by  way  of  appeal.     It  is  divisible  into  three 
branches ;  the  probate  of  wills,  the  granting  of  administrations,  and  the 

<m)  16,  d»  ttetpHtmlmi,  c  10.  aaiam  nioN  MA  dedtrU  vel  Av«  dispoHuHtj  wear 

1)  eap.f7.  edU.  Omr.  mo,  mm  Uberi,  m*  pattmtet  tt  U^ftHmi  homimt 

t)  1 7,  e.  8.  0ju*t  tarn  pio  aolmaftiiu  Mvidemi,  heui  m  ateUmt 

JA)  1. 1  c.  38.  visum  hierit.    {Test.  Roffen*.  c.  S4,  v.  51.) 

it)  C9d.  h  3. 41.  («}  lord  Lyttlet.  Hen.  U.  toI.  1.  U6.   Heana  ei 

(«)  IhcutaL  8. 86. 17.    OiU>.  R«p.  KM,  888.  Oul,  Neubr.  711. 

in)  Si  fwit  kMnmm  tern  kmimm  mewtm  jw  (y)  Stiemhook,  J»jvt  AcMii.  L8,e.8. 
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•BBg  for  lagaeies.  The  two  finrmer  of  which,  when  no  opposition  is  mniet 
ue  granled  merely  e»  officio  et  deUto  justiiiaef  and  are  then  the  object  of 
what  is  called  the  voluntary,  and  not  the  eorUentious  jurisdiction.  But  when 
a  caoiai  is  entered  against  proving  the  will  or  muting  administration,  and 
a  suit  thereupon  follows  to  determine  either  ^e  validity  of  the  testament, 
or  who  hath  a  right  to  administer ;  this  claim  and  obstruction  by  the  ad- 
verse party  are  an  injury  to  the  party  entitled,  and  as  such  are  remedied 
by  the  sentence  of  the  spiritual  court,  either  by  establishing  the  will  or 
granting  the  administration.  Subtraction,  the  withholding  or  detaining  of 
legacies,  is  also  still  more  apparently  injurious,  by  depriving  the  legatees 
of  that  right,  with  which  the  laws  of  the  land  and  the  will  of  the  deceased 
have  invested  them :  and  therefore,  as  a  consequential  part  of  testaments^ 
ly  jurisdiction,  the  spiritual  court  administers  redress  herein,  by  compelling 
the  executor  to  pay  them.  But  in  this  last  case  the  courts  of  equity  ex* 
ercise  a  concurrent  jurisdiction  with  the  ecclesiastical  courts,  as  incident 
lo  some  other  species  of  relief  prayed  by  the  complainant ;  as  to  compel 
the  executor  to  account  for  the  testator's  effects,  or  assent  to  the  legacy^ 
or  the  like.  For,  as  it  is  beneath  the  dignity  of  the  king's  courts  to  be 
merely  ancillsry  to  other  inferior  jurisdictions,  the  cause,  when  onc^ 
brought  there,  receives  there  also  its  full  determination  (13). 

These  are  the  principal  injuries  for  which  the  party  grieved  either 
must,  or  may,  seek  his  remedy  in  the  spiritual  courts.  But  before  I  en* 
lirely  dismiss  this  head,  it  may  not  be  improper  to  add  a  short  word  con- 
cerning the  method  of  proceeding  in  these  tribunals,  with  regard  to  the  re- 
dress of  injuries. 

It  must  (in  the  first  place)  be  acknowledged,  to  the  honour  of 
the  spiritual  courts,  that  though  they  continue  to  this  *day  to  de-  [  *99  ] 
eide  many  questions  which  are  property  of  temporal  cognisance, 
yet  justice  is  in  general  so  ably  and  impartially  administered  in  those  tri- 
bunals (especially  of  the  superior  kind)  and  the  boundaries  of  their  power 
are  now  so  well  known  snd  esublished,  that  no  material  inconvenience  at 
present  arises  from  this  jurisdiction  still  continuing  in  the  ancient  channel. 
And,  should  an  alteration  be  attempted,  great  confusion  would  probably 
arise,  in  overturning  long  established  forms,  and  new-modelling  a  course 
of  proceedings  that  has  now  prevailed  for  seven  centuries. 

The  establishment  of  the  civil  law  process  in  all  the  ecclesiastical  courts 
was  indeed  a  masterpiece  of  papal  discernment,  as  it  made  a  coalition  im- 
practicable between  them  and  the  national  tribunals,  without  manifest  in- 
convenience and  hazard.  And  this  consideration  had  undoubtedly  its 
weight  in  causing  this  measure  to  be  adopted,  though  many  other  causes 
concurred.  The  time  when  the  pandects  of  Justinian  were  discovered 
afresh,  and  rescued  from  the  dust  of  antiquity,  the  eagerness  with  which 
they  were  studied  by  the  popish  ecclesiastics,  and  the  consequent  dissen- 
sions between  the  clergy  and  the  laity  of  England,  have  formerly  {q)  been 
spoken  to  at  large.  I  shaU  only  now  remark  upon  those  collections,  that 
their  being  written  in  the  Latin  tongue,  and  referring  so  much  to  the  will 

(q)  Book  I.  taitrod.  ^  1. 


(13)  Ib  additioa  to  thm  relief  before  tkMeur^    mon  law  eonite  if  tkera  be  aesete  to  fmj  hiai» 


I  eooit  of  equity,  ia  New- York,  %£•    and  be  fint  axeoato  with  aaiatiaa  a  bond  ^. 
lar  a yaar  from  tho  fnatiaf  of  letten  teate-    indMnnitjr  to tba axaeutor.    (S  R.8. 114, 4I0» 


■rwtanr  or  of  adnuoiatratioa,  tha  laaataa  or    dco.) 
mm  ot  kin  may  aaa  tha  aaacotor  a  dia  ooa- 
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of  the  pimee  and  his  delegated  officers  of  justice,  sufficiently  recomiiieiided 
them  to  the  court  of  Rome,  exclusiye  of  their  intrinsic  merit.  To  keep  the 
laity  in  the  darkest  ignorance,  and  to  monopolize  the  litde  science,  ^^ch 
then  existed,  entirely  among  the  monkish  cler^,  were  deep-rooted  prin- 
ciples of  papal  poUcy.  And,  as  the  bishops  of  Kome  affected  in  all  points 
to  mimic  the  imperial  grandeur,  as  the  spiritual  prerogatives  were  mould- 
ed on  the  pattern  of  the  temporal^  so  the  canon  law  process  was  formed  on 
the  model  of  the  civil  law:  the  prelates  embracing  with  the  utmost  ar- 
dour a  method  of  judicial  proceedings,  which  was  carried  on  in  a  language 

unknown  to  the  bulk  of  the  people,  which  banished  the  interven- 
[*100]    tion  of  a  jury  (that  bulwark  of  *Gothic  liberty)  which  placed  aa 

arbitrary  power  of  decision  in  the  breast  of  a  single  man. 
The  proceedings  in  the  ecclesiastical  courts  are  therefore  regulated  ac- 
cording to  the  practice  of  the  civil  and  canon  laws ;  or  rather  according  to 
a  mixture  of  both,  corrected  and  new-modelled  by  their  own  paxticdar 
usages,  and  the  interposition  of  the  courts  of  common  law.  For,  if  the 
proceedings  in  the  spiritual  court  ho  ever  so  regularly  contonant  to  the 
rules  of  the  Roman  law,  yet  if  they  be  manifestly  repugnant  to  the  funda- 
mental maxims  of  the  municipal  laws,  to  which  upon  principles  of  sound 
policy  the  ecclesiastical  process  ought  in  every  state  to  conform  (r)  (as  if 
they  require  two  witnesses  to  prove  a  fact,  where  one  will  suffice  at  com- 
mon law) ;  in  such  cases  a  prohibition  will  be  awarded  against  them  (s). 
But,  under  these  restrictions,  their  ordinary  course  of  proceeding  is  (14) ; 
first,  by  citation,  to  call  the  party  injuring  before  them.  Then,  \^  libel,  Zt- 
beUuSf  a  little  book,  or  by  articles  drawn  out  in  a  formal  allegation,  to  set 
forth  the  complainant's  ground  of  complaint.  To  this  succeeds  the  defend- 
ants answer  upon  oath,  when,  if  he  denies  or  extenuates  the  charge,  they 
proceed  to  proofs  by  witnesses  examined,  and  their  depositions  taken  down 
in  writing,  by  an  officer  of  the  court.  If  the  defendant  has  any  circum- 
stances to  offer  in  his  defence,  he  must  also  propound  them  in  what  is 
called  his  defensive  allegation,  to  which  he  is  entitled  in  his  turn  to  the 
plaintiff^ s  answer  upon  oath,  and  may  from  thence  proceed  to  proofs  as 
well  as  his  antagonist.  The  canonical  doctrine  of  purgation,  whereby  the 
parties  were  obliged  to  answer  upon  oath  to  any  matter,  however  crimi- 
nal, that  might  be  objected  against  them  (though  long  ago  overruled  in 
the  court  of  chancery,  the  genius  of  the  English  law  having  broken 
through  the  bondage  imposed  on  it  by  its  clerical  chancellors,  and  asserted 
the  doctrines  of  judicial  as  well  as  civil  liberty),  continued  to  the  middle  of 
the  lasrt  century  to  be  upheld  by  the  spiritual  courts  ;  when  the  legislature 

was  obliged  to  interpose,  to  teach  them  a  lesson  of  similar  mode- 
[*101]    ration.     By  the  *8tatute  of  13  Car.  II.  c.  12.  it  is  enacted,  that 

it  shall  not  be  lawful  for  any  bishop  or  ecclesiastical  judge,  to  ten- 

(r)  Waxb.  aUiance,  179. (»)  8  RoU.  Ahr.  800.  80S. 

(14)  The  recent  act,  53  Geo.  III.  c.  127.  pro-  ha^e  the   same  force   as  the  ancient  writ, 

hibits  excommuDication;  and  the  writ  de  ex-  There  is  a  similar  act  as  to  Ireland.    54  Geo. 

oommunicato  capiendo  as  a  mode  of  enforcing  III.  c.  68.    In  other  cases,  not  of  diaobedienoe 

peiformance  or  obedience  to  ecclesiastical  or-  to  the  orders  and  decrees  of  the  court,  there 

ders  and  decrees ;  and  instead  of  the  sentence  may  be  excommunication,  and  a  writde  ex- 

of  excommunication  in  those  cases,  the  court  oommunicato  capiendo  as  heretofore.    In  the 

is  to  pronounca  the  defendant  contumacious,  proceedings  under  this  statute,  it  must  clearly 

and  the  ecclesiastics]  jadrn  is  to  send  his  sig-  appear,  that  the  ecclesiastical  court  had  juris- 

nifEcewk  in  the  prescribed  form  to  the  chancery,  diction,  and  that  the  form  of  proceedings  has 

from  which  a  writ  d$  eoniumaee  capiendo  is  to  been  duly  observed.    5  Bar.  dc.  AL  791.    3 

issae  in  the  prescribed  form,  and  which  is  to  Dowl.  &  R.  670.  ante  67.  note  1. 
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der  or  admiiiister  to  any  person  whatsoever,  the  oath  usually  ealled  the 
oath  M  officio^  or  any  (^er  oath  whereby  he  may  be  compelled  to  confess, 
«cciise.  or  purge  himself  of  any  criminal  matter  or  thing,  whereby  he  may 
be  liable  to  any  censure  or  punishment.  When  all  the  pleadings  and 
proofis  are  concluded,  they  are  referred  to  the  consideration,  not  of  a  jury, 
but  of  a  single  judge  ;  who  takes  informati&n  by  hearing  advocates  on  both 
sides,  and  therei^n  forms  his  itUeriocvtory  decree  or  definitive  serUenee  at  his 
own  discretion :  from  which  there  generally  lies  an  appeal,  in  the  several 
stages  mentioned  in  a  former  chapter  (t) ;  Uiough  if  the  same  be  not  ap- 
peued  from  in  fifteen  days,  it  is  nnal,  by  the  statute  25  Hen.  VIII.  c.  19. 

But  the  point  in  which  these  jurisdictions  are  the  most  defective,  is  that 
of  enforcing  their  sentences  when  pronounced ;  for  which  they  have  no 
other  process  but  that  of  eitemnmunieatian ;  which  is  described  (v)  to  be 
twofold ;  the  less,  and  the  greater  excommunication.  The  less  is  an  ec- 
clesiastical censure,  ezcludmg  the  party  from  the  participation  of  the  sa- 
craments :  the  greater  proceeds  futher,  and  excludes  him  not  only  from 
these,  but  also  from  the  company  of  all  christians*  But,  if  the  judge  of 
any  spiritual  court  excommunicates  a  man  for  a  cause  of  which  he  hath 
not  the  legal  cognizance,  the  party  may  have  an  action  against  him  at 
common  law,  and  he  is  also  liable  to  be  indicted  at  the  suit  of  the  king  (to). 

Heavy  as  the  penalty  of  excommunication  is,  considered  in  a  serious 
hght,  there  are,  notwithstanding,  many  obstinate  or  profligate  men,  who 
would  despise  the  hrutumfulmenof  mere  ecclesiastical  censures,  especially 
when  pronounced  by  a  petty  surrogate  in  the  country,  for  railing  or  con- 
tnmelioQS  words,  for  non-payment  of  fees,  or  costs,  or  for  other  trivial 
causes.  The  common  law  therefore  compassionately  steps  in  to 
*the  aid  of  the  ecclesiastical  jurisdiction,  and  kindly  lends  a  sup-  [*102] 
porting  hand  to  an  otherwise  tottering  authority.  Imitating  here- 
in the  policy  of  our  British  ancestors,  among  whom,  according  to  Cssar 
{x)j  whoever  were  interdicted  by  the  Druids  from  their  sacrifices, "  in  ntc- 
flicro  inynanun  ac  sceleratorum  hAentur :  ab  He  omnes  deeedunt,  aditum  effrum 
urmonemgue  defueiunt,  ne  quid  ex  eantagione  ineommodi  aecipiant :  neque  iis 
petentibus  jus  redMur,  neque  honos  uUus  cammunicaturJ*  And  so  with  us  by 
the  common  law  an  excommunicated  person  is  disabled  to  do  any  act, 
that  is  required  to  be  done  by  one  that  is  prohus  et  kgaHs  homo.  He  can- 
not serve  npon  juries,  cannot  be  a  witness  in  any  court,  and,  which  is  the 
worst  of  all,  cannot  bring  an  action,  either  real  or  personal,  to  recover 
lands  or  money  due  to  him  (y).  Nor  is  this  the  whole :  for  if,  within  forty 
days  after  the  sentence  has  been  published  in  the  church,  the  offender  does 
not  submit  and  abide  by  the  sentence  of  the  spiritual  court,  the  bishop 
may  certify  such  contempt  to  the  king  in  chancery;  Upon  which  there 
issues  oat  a  writ  to  the  shenfif  of  the  county,  called,  from  the  bishop's  certi- 
ficates, a  sigmfieavit;  or  from  its  effects  a  vmt  de  excommunicato  capiendo: 
viA.  the  sheriff  shall  thereupon  take  the  offender,  and  imprison  him  in  the 
eoimty  gaol,  till  he  is  reconciled  to  the  church,  and  such  reconciliation 
certified  by  the  bishop ;  under  which  another  vmt,  de  excommunicato  delibe- 
randoy  issues  ont  of  chancery  to  deliver  and  release  him  (a)  (15).    This 

(f)  Ckn».  5.  («)  de  htUo  OtdL  I  6. 

<■)  Co  Utt.  Its.  (y)  Litt.  «  901. 

(»)  S  Inst.  OSS.  (s)  F.  N.  B.  68. 

(15)  See  alteration  by  atatate  53  Gto.  III.  c.  127.  ante,  note  14.  p.  100. 
Vol.  II.  13 
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process  seems  founded  on  the  charter  of  separation  (so  often  referred  to)  of 
William  the  Conqueror.  '*  Si  dUquis  per  superbiam  elatus  ad  jusHtiam  epis^ 
eopaletn  venire  noltterit^  voeetur  semely  seeundo^et  teriio :  quod  si  nee  ad  emai-^ 
doHonem  venerit,  eveommunieeter  ;  et,  si  opusfuerit^  ad  hoe  vindicandumforti" 
tudo  eijustiiia  regis  sive  vicecomitis  adhtbetUwr.^  And  in  case  of  subtraction 
of  tithes,  a  more  summary  and  expeditious  assistance  is  given  by  the  sta^ 
ttttes  of  27  Hen.  YIII.  c.  20.  and  32  Hen.  YHI.  c.  7.  which  enact,  that 
upon  complaint  of  any  contempt  or  misbehaviour  of  the  ecclesiastical 
judge  by  the  defendant  in  any  suit  for  tithes,  any  privy  counsel- 
[*103}  lor,  or  any*  two  justices  of  the  peace  (or,  In  case  of  disobediehce 
to  a  definitive  sentence,  any  two  justices  of  the  peace),  may  com- 
mit the  party  to  prison  without  bail  or  mainprize,  till  he  enters  into  a  re- 
cognizance with  sufficient  sureties  to  give  due  obedience  to  the  process 
and  sentence  of  the  court.  These  timely  aids,  which  the  common  and 
statute  laws  have  lent  to  the  ecclesiastical  jurisdiction,  may  serve  to  re- 
fute that  groundless  notion  which  some  are  too  apt  to  entertain,  that  the 
courts  at  Westminster-hall  are  at  open  variance  with  those  at  doctors' 
commons.  It  is  true  that  they  are  sometimes  obliged  to  use  a  parental 
authority,  in  correcting  the  excesses  of  these  inferior  courts,  and  keeping 
them  within  their  legal  bounds ;  but,  on  the  other  hand,  they  afford  theiH 
a  parental  assistance  in  repressing  the  insolence  of  contumacious  delin- 
quents,, and  rescuing  their  jurisdiction  from  that  contempt,  which  for  want 
of  sufficient  compulsive  powers  would  otherwise  be  sure  to  attend  it  (16). 

II.  I  am  next  to  consider  the  injuries  cognizable  in  the  court  military,  or 
court  of  chivalry  (17).  The  jurisdiction  of  which  is  declared  by  statute 
13  Ric.  II.  c.  2.  to  be  this :  '^that  it  hath  cognizance  of  contracts  touch- 
ing deeds  of  arms  or  of  war,  out  of  the  realm,  and  also  of  things  which 
touch  war  within  the  realm,  which  cannot  be  determined  or  discussed  by 
the  common  law ;  together  with  other  usages  and  customs  to  the  same 
matters  appertaining."  So  that  wherever  the  common  law  can  give  re- 
dress, this  court  hath  no  Jurisdiction  :  which  has  thrown  it  entirely  out  of 
use  as  to  the  matter  of  contracts,  all  such  being  usually  cognizable  in  the 
courts  of  Westminster-hail,  if  not  directly,  at  least  by  fiction  of  law  :  a» 
if  a  contract  be  made  at  Gibraltar,  the  plaintiff  may  suppose  it  made  at 
Northampton ;  for  the  locality,  or  place  of  making  it,  is  of  no  consequence 
with  regard  to  the  validity  of  the  contract. 

The  words,  *'  other  usages  and  customs,"  support  the  claim  of  this 
court,  L  To  give  relief  to  such  of  the  nobility  and  gentry  as  think  them- 
selves aggrieved  in  matters  of  honour ;  and  2.  To  keep  up  the  dis* 
[*104]  tinction  of  degrees  and  *quality.  Whence  it  follows,  that  the  civil 
jurisdiction  of  this  court  of  chivalry  is  principally  in  two  points ; 
the  redressing  injuries  of  honour,  and  correcting  encroachments  in  matters 
of  coat-armour,  precedency,  and  other  distinctions  of  families. 

As  a  court  of  honour,  it  is  to  give  satisfaction  to  all  such  as  are  aggriev- 
ed in  that  point ;  a  point  of  a  nature  so  nice  and  delicate,  that  its  wrongs 

(16)  In  the  eodesiaatical  coarta  the  maxim  in  the  spiritual  courts  for  defamation  after  six 
is,  that  futUum  ttmjnu  ocemrit  eccUautt  or  that  months ;  or  for  fornication  or  incontinence,  o> 
there  is  no  limitation  to  a  prosecution  for  a  for  striking  or  brawling  in  a  church  or  church- 
spiritual  ofFence ;  and  it  was  thought  a  peat  yard,  after  eight  montM ;  and  that,  in  no  case, 
crieTanoe,  that  the  peace  of  families  might  be  parties  who  mmI  intermarried  should  be  proee* 
disturbed  by  a  prosecution  for  a  crime  of  in-  cuted  for  their  prerious  fornication, 
continence  committed  many  years  before  ;  it  (17)  There  being  no  titles  ef  nobility  ia  th* 
was  therefore  enacted  bv  the  27  Geo.  III.  c.  U.  S.  there  is  no  toch  cooit  here. 
44.  that  no  prosecution  anould  be  commenced 
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«Dil  injories  escape  the  notice  of  the  common  law,  and  yet  are  fit  to  be  ra* 
dzeased  somewhere.  Such,  for  instance  as  calling  a  man  a  coward,  or 
^ving  him  the  lie ;  for  which,  as  they  are  productive  of  no  immediate 
damage  to  his  person  or  property,  no  action  will  lie  in  the  courts  at  Westp 
minster :  and  yet  they  are  such  injuries  as  will  prompt  every  man  of  spirit 
to  demand  some  honourable  amends,  which  by  the  aqcient  law  of  the  land 
was  appointed  to  be  given  in  the  court  of  chivalry  ia).  But  modem  reso- 
lutions nave  determined,  that  how  much  soever  such  a  jurisdiction  may  be 
expedient^  yet  no  action  for  words  will  at  present  lie  therein  (6).  And  it 
halh  always  been  most  clearly  holden(c),  that  as  this  court  connot meddle 
with  any  thing  determinable  by  the  common  law,  it  therefore  can  give  uo 
pecuniary  satisfaction  or  damages,  inasmuch  as  die  quantity  and  determi- 
nation thereof  is  ever  of  common  law  cognizance.  And  therefore  this 
iM>urt  of  chivalry  can  at  most  only  order  reparation  in  point  of  honour ;  as, 
to  compel  the  defendant  mendacium  sihi  ipsi  imponere^  or  to  take  the  lie  thait 
he  has  given  upon  himself,  or  to  make  such  other  submission  as  the  kws 
of  honour  may  require  (d).  Neither  can  this  court,  as  to  the  point  of  re- 
paration in  honour,  hold  plea  of  any  such  word  or  thing,  wherein  the  party 
is  relievable  by  the  courts  of  common  law.  As  if  a  man  gives  another  a 
blow,  or  calls  him  thief  or  murderer  \  for  in  both  these  cases  the  common 
law  has  pointed  out  his  proper  remedy  by  action. 

*As  to  the  other  point  of  its  civil  jurisdiction,  the  redressing  [*105] 
of  encroachments  and  usurpations  in  matters  of  heraldry  and 
coat-armour :  it  is  the  business  of  this  court,  according  to  sir  Matthew 
Hale,  to  adjust  the  right  of  armorial  ensigns,  bearings,  crests,  supporters, 
pennons,  ^c, ;  and  also  rights  of  place  or  precedence,  where  the  king's 
patent  or  act  of  parliament  (which  cannot  be  over-ruled  by  this  court)  have 
not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  summary  way ;  and 
the  trial  not  by  a  jury  of  twelve  men,  but  by  witnesses,  or  by  combat  (e). 
But  as  it  cannot  imprison,  not  being  a  court  of  reccMrd,  and  as  by  the  reso- 
lutions of  the  superior  courts  it  is  now  confined  to  so  narrow  and  restraihed 
«  jurisdiction,  it  has  fallen  into  contempt  and  disuse.  The  marshalling  of 
coat-armour,  which  was  formerly  the  pride  and  study  of  all  the  best  fami- 
lies in  the  kingdom,  is  now  greatly  disregarded  ;  and  has  fallen  into  the 
hands  of  certain  officers  and  attendants  upon  this  court,  called  heralds, 
who  consider  it  only  as  a  matter  of  lucre,  and  not  of  justice  :  whereby 
such  falsity  and  confusion  have  crept  into  dieir  records,  (which  ought  to  be 
the  standing  evidence  of  families,  descents,  and  coat-armour),  that,  though 
formerly  some  credit  has  been  paid  to  their  testimony,  now  even  their  com- 
mon seal  will  not  be  received  as  evidence  in  any  court  of  justice  in  the 
kingdom  {/).  But  their  origind  visitation  books,  compiled  when  progress- 
es were  solemnly  and  regularly  made  into  every  part  of  the  kingdom,  to 
inquire  into  the  state  of  families,  and  to  register  such  marriages  and  de- 
scents as  were  verified  to  them  upon  oath,  are  allowed  to  be  good  evidence 
of  pedigrees  {g).  And  it  is  much  to  be  wished,  that  this  practice  of  visi- 
tation at  certain  periods  were  revived  ;  for  the  failure  of  inquisitions  post 
mortem^  by  the  abolition  of  military  tenures,  combined  vnth  the  negligence 
of  the  heralds  in  omitting  their  usual  progresses,  has  rendered  the  proof 

(•)  T««>book, 97H«n.  VI.  SI.    SeMen of  daela,  (d)  1  RoU.  AJbr.  1S8. 

c  10.    HaL  bist.  C.  L.  37.  (<)  Co.  Utt.  901. 

ik)U]SLSU.    7Uod.m.   tHMvk.P.aiL  (/)9RoU.Abr.«80.   tJoB.S8A 

4«)  Hal.  bisU  C.  L.  37.  ^)  Coiab.  M. 


Digitized  by 


Google 


80  PRIVATE  WRONGS. 

[*106]  of  a  modem  descent,  *for  the  recoTery  of  an  estate  or  sncces- 
sion  to  a  title  of  honour^  more  difficult  than  that  of  an  ancient 
This  will  be  indeed  remedied  for  the  future,  with  respect  to  claims  of  peer* 
ftgo^by  a  late  standing  order  (k)  of  the  house  of  lords ;  directing  the  her- 
alds to  take  exact  accounts,  and  preserve  regular  entries  of  all  peers  and 
peeresses  of  England,  and  iheir  respective  descendants ;  and  that  an  exact 
pedigree  of  each  peer  and  his  family  shall,  on  the  day  of  his  first  admis- 
sion, be  delivered  to  the  house  by  garter,  the  principal  king-at-arms.  But 
the  general  inconvenience,  affecting  more  private  successions,  still  con- 
tinues without  a  remedy. 

III.  Injuries  cognizable  by  the  courts  maritime,  or  admiralty  courts,  are 
the  next  object  of  our  inquiries  (18).  These  courts  have  jurisdiction  and 
power  to  try  and  determine  all  maritime  causes ;  or  such  injuries,  which, 
though  they  are  in  their  nature  of  common  law  cognizance,  yet  being 
committed  on  the  high  seas,  out  of  the  reach  of  our  ordinary  courts  of 
justice,  are  therefore  to  be  remedied  in  a  peculiar  court  of  their  own.  All 
admiralty  causes  must  be  therefore  causes  arising  wholly  upon  the  sea, 
and  not  within  the  precincts  of  any  counljr  (0  (19).  For  the  statute  13 
Ric.  II.  c.  5.  directs  that  the  admiral  and  his  deputy  shall  not  meddle  with 
any  thing,  but  only  things  done  upon  the  sea ;  and  the  statute  15.  Ric.  II. 
c.  3.  declares  that  the  court  of  the  admiral  hath  no  manner  of  cognizance 
of  any  contract,  or  of  any  other  thing,  done  within  the  body  of  any  coun- 
ty, either  by  land  or  water ;  nor  of  any  wreck  of  the  sea :  for  that  must  be 
cast  on  land  before  it  becomes  a  wreck  (j).  But  it  is  otherwise  of  things 
flotsam,  jetsam,  and  ligan ;  for  over  them  the  admiral  hath  jurisdiction,  as 
they  are  in  and  upon  the  sea  {k).  If  part  of  any  contract,  or  other  cause 
of  action,  doth  arise  upon  the  sea,  and  part  upon  the  land,  die  common 
law  excludes  the  admiralty  court  from  its  jurisdiction ;  for,  part  belonging 
properly  to  one  cognizance  and  part  to  another,  the  common  or 
[*107]  general  law  takes  place  of  the  particular  (l).  ^Therefore,  though 
pure  maritime  acquisitions,  which  are  earned  and  become  due  on 
the  high  seas,  as  seamen's  wages,  are  one  proper  object  of  the  admiralty 
jurisdiction,  even  though  the  contract  for  them  be  made  upon  land  (m) ; 
yet,  in  general,  if  there  be  a  contract  made  in  England  and  to  be  executed 
upon  the  seas,  as  a  charter-party  or  covenant  that  a  ship  shall  sail  to  Ja- 
maica, or  shall  be  in  such  a  latitude  by  such  a  day  ;  or  a  contract  made 
upon  ihe  sea  to  be  performed  in  England,  as  a  bond  made  on  shipboard  to 
pay  money  in  London  or  the  like ;  these  kinds  of  mixed  contracts  belong 
not  to  the  admiralty  jurisdiction,  but  to  the  courts  of  common  law  (n). 
And  indeed  it  hath  been  farther  holden,  that  the  admiralty  court  cannot 
hold  plea  of  any  contract  under  seal  (o)  (20). 

(h)  11  May.  1787.  (2)  Co.  Litt.  961. 

(i)  Co.  Litt.  960.    Hob.  79.  (m)  1  Ventr.  146. 

U)  See  book  I.  di.  a  (n)  Hob.  11    HaL  hist.  C.  L.  S5. 

(i)  5  Rep.  106.    (0)  Hob.  919. 

(16)  Sm  note  14,  p.  29.  as  to  the  admiralty  to  have  determined  the  point  mentioned  in  the 

power  of  the  U.  S.  courts.  text  occurred  upon   seaman's  waces ;  over 

(19)  See  much  learning  respecting  the  ju-  which  the  Admiralty  had  undoubted  jurisdic- 

riadiction  of  the  court  of  admiralty  in  the  ease  tion,  but  in  such  it  was  ruled  that  the  special 

of  Le  Caux  t.  Eden,  Doug.  572.  element  took  it  away.    See  Howe  ▼.  JVep- 

(30)  The  case  cited  scarcely  warrants  the  pur,  4  Burr.  1950,  cited  in  and  in  effect  over- 
text  For  the  Admiralty  has  jurisdiction  over  ruled  by  Mtmelotte  r.  CHbbons.  The  cases 
an  hypothecation-bond,  although  it  was  exe-  which  hsTe  been  mentioned  in  addition  to  that 
oated  on  land  and  under  seal.  ManutoM  ▼.  cited  iinom  Hob.  212,  and  Hqw€  ▼.  Ntqrpur, 
CNbb^M,  3  T.  R.  267.    Cases  which  are  said  are  Day  ▼.  SwU,  2  Str.  968,  and  Qpy  ▼.  Ad- 
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And  also,  as  the  courts  of  common  law  have  obtained  a  concurrent  ju- 
tiBdietion  with  the  court  of  chivalry  with  regard  to  foreign  contracts,  by 
sappoaing  them  made  in  England ;  so  it  is  no  uncommon  tibing  for  a  plain* 
tiff  to  feign  that  a  contract,  really  made  at  sea,  was  made  at  Sie  roy«Ll  ex- 
change, or  other  inland  place,  in  order  to  draw  the  cognizance  of  Uie  suit 
from  the  courts  of  admiralty  to  those  of  Westminster-hall  {p).  This  the 
civilians  exclaim  against  loudly,  as  inequitable  and  absurd ;  and  sir  Tho- 
mas Ridley  {q)  hath  very  gravely  proved  it  to  be  impossible,  for  the  ship  in 
which  such  cause  of  action  arises  to  be  really  at  the  royal  exchange  in 
Conihill.  But  our  lawyers  justify  this  fiction,  by  alleging  (as  before)  that 
the  locality  of  such  contracts  is  not  at  all  essential  to  the  merits  of  them ; 
and  that  learned  civilian  himself  seems  to  have  forgotten  how  much  such 
fictiima  are  adopted  and  encouraged  in  the  Roman  law :  that  a  son  killed 
in  battle  is  supposed  to  live  for  ever  for  the  benefit  of  his  parents  (r) ;  and 
that,  by  the  fiction  of  postliminium  and  the  lex  Cornelia,  captives,  when  freed 
from  bondage,  were  held  to  have  never  been  prisoners  (s),  and  such  as  died 
in  captivity  were  supposed  to  have  died  in  their  own  country  {ty 

*Where  the  admiral's  court  hath  not  original  jurisdiction  of  the  [*108] 
canse,  though  there  should  arise  in  it  a  question  that  is  proper  for 
the  cognizance  of  that  court,  yet  that  doth  not  alter  nor  take  away  the  ex- 
dttsive  jurisdiction  of  the  common  law  (ti ).  And  so  vice  versa,  if  it  hath 
jurisdiction  of  the  original,  it  hath  also  jurisdiction  of  all  consequential 
questions,  though  properly  determinable  at  common  law  (v).  Wherefore, 
among  other  reasons;  a  suit  for  beaconage  of  a  beacon  standing  on  a  rock 
in  the  sea  may  be  brought  in  the  court  of  admiralty,  the  adnural  having 
an  original  jurisdiction  over  beacons  (to).  In  case  of  prizes  also  in  time  of 
war,  between  our  own  nation  and  another,  or  between  two  other  nations, 
which  are  taken  at  sea,  and  brought  into  our  ports,  the  courts  of  admiralty 
have  an  undisturbed  and  exclusive  jurisdiction  to  determine  the  same  ac- 
cording to  the  law  of  nations  (oc). 

The  proceedings  of  the  courts  of  admiralty  bear  much  resemblance  to 
those  of  the  civil  law,  but  are  not  entirely  founded  thereon :  and  they  like- 
wise adopt  and  make  use  of  other  laws,  as  occasion  requires  ;  such  as  the 
Rhodian  laws  and  the  laws  of  Oleron  (y).  For  the  law  of  England,  as 
has  frequently  been  observed,  doth  not  acknowledge  or  pay  any  deference 
to  the  civil  law  considered  as  such ;  but  merely  permits  ita  use  in  such 
cases  where  it  judged  its  determinations  equitable,  and  therefore  blends  it, 
in  the  present  instance,  with  other  marine  laws  :  the  whole  being  correct- 
ed, altered,  and  amended  by  acts  of  parliament  and  common  usage  ;  so 
that  out  of  this  composition  a  body  of  jurisprudence  is  extracted,  which 
owes  its  authority  only  to  its  reception  here  by  consent  of  the  crown  and 
people.  The  first  process  in  these  courts  is  frequently  by  arrest  of  the  de- 
fendant's person  («) ;  and  they  also  take  recognizances  or  stipulations  of 
certain  fidejussors  in  the  nature  of  bail  (a),  and  in  case  of  default  may 

(py  4  lost.  194.  («)  1  Sid.  156. 

(f )  View  of  Ui»  ciTtt  law,  b.  I, ».  1, «  i.  («)  S  Show.  839.    Comb.  474 

tr)  hut.  I,  fd.SS.  (y)  Hale,  hist.  C.  L.  36.    Co.  Litt.  11. 

{»)  Ff.  40. 15. 19, «  C  (t)  Gierke  «r««.  eur.  aim.  k  13 

CO  ^.  40. 1ft.  la  (a)  Ibid. «  U.  1  RoU.  Ahr.  531.  Raym.  78.  Loid 

(«)  CoiDb.  409.  Raym.  1880. 

(*)  IJR^Si.  9UT.95.  BM.18B. 

12  Mod.  38.  Balk.  31.  S.  C.  And  it  jeet-matter,  as  in  the  hypothecation  of  a  ship, 
I  Qpoa  the  whole  aaem  that  whenerer  the  the  mere  teal  upon  land  will  not  take  it  away 
mj  Coart  haa  joriadiction  over  the  tab- 
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[*109]  ^imprison  both  them  and  their  principal  {b).  They  nuty  also 
fine  and  imprison  for  a  contempt  in  tliB  face  of  ihe  cawti  (e). 
And  all  this  is  supported  by  immemorial  usage,  grounded  on  the  necessity 
of  supporting  a  jurisdiction  so  extensive  (d)  ;  though  <^posite  to  the  usual 
doctrines  of  the  common  law :  these  being  no  courts  of  record,  because  in 
general  their  process  is  much  conformed  to  that  of  the  civil  law  («). 

IV.  I  am  next  to  consider  such  injuries  as  are  cognizable  by  the  courts 
of  the  common  law.  And  herein  I  shall  for  the  present  only  remark,  that  all 
possible  injuries  whatsoever,  that  did  not  fall  within  the  exclusive  cogni- 
zance of  either  the  ecclesiastical,  military,  or  maritime  tribunals,  are  for 
that  very  reason  within  the  cognizance  of  the  common  law  co^urts  of  jus- 
tice. For  it  is  a  settled  and  invariable  principle  in  the  laws  of  England, 
that  every  right  when  withheld  must  have  a  remedy,  and  every  injury  its 
proper  redress.  The  definition  and  explication  of  these  numerous  injuries, 
and  their  respective  legal  remedies,  will  employ  our  attention  for  many 
subsequent  chapters.  But  before  we  conclude  the  presentj  I  shall  just 
mention  two  species  of  iniuries,  which  will  properly  fall  now  within  our 
immediate  cojusideration :  and  which  are,  either  when  justice  is  delayed  by 
an  inferior  court  that  has  proper  cognizance  of  the  cause ;  or,  when  such 
inferior  court  takes  upon  itself  to  examine  a  cause  and  decide  the  merits 
without  a  legal  authority. 

I.  The  first  of  these  injuries,  refusal  or  neglect  of  justice,  is  remedied 
either  by  writ  of  procedendo  (2 1 ),  or  of  mandamus.  A  writ  of  procedendo  ad 
judicium  issues  out  of  the  court  of  chancery,  where  judges  of  any  subor- 
dinate court  do  delay  the  parties ;  for  that  they  will  not  give  judgment, 
either  on  the  one  side  or  the  other,  when  they  ought  so  to  do.  In  this  case 
a  writ  of  procedendo  shall  be  awarded,  commanding  them  in  the  king's 
name  to  proceed  to  judgment ;  but  without  specifying  any  particu- 
[*I10]  lar  judgment,  for  that  (if  erroneous)  may  *be  set  aside  in  the 
course  of  appeal,  or  by  writ  of  error  or  false  judgment :  and  upon 
farther  neglect  or  refusal,  the  judges  of  the  inferior  court  may  be  punished 
for  their  contempt,  by  writ  of  attachment  returnable  in  the  king's  bench  or 
common  pleas  (/). 

A  writ  of  mandamus  is,  in  general,  a  command  issuing  in  the  king's  name 
from  the  court  of  king's  bench,  and  directed  to  any  person,  corporation,  or 
inferior  court  of  judicature  within  the  king's  dominions,  requiring  them  to 
do  some  partieuiaritang  therein  specified,  which  appertains  to  their  office 
and  duty,  and  which  the  court  of  king's  bench  has  previously  determined, 
or  at  least  supposes  to  be  consonant  to  right  and  justice.  It  is  a  high  pre- 
rogative writ,  of  a  most  extensively  remedial  nature ;  and  may  be  issued 
in  some  cases  where  the  injured  party  has  also  another  more  tedious  me- 
thod of  redress,  as  in  the  case  of  admission  or  restitution  of  an  office  ;  but 
it  issues  in  all  cases  where  the  party  hath  a  right  to  have  any  thing  done, 
and  hath  no  other  specific  means  of  compelling  its  performance.  A  man* 
damus  therefore  lies  to  compel  the  admission  or  restoration  of  the  party  ap- 
plpng  to  any  office  or  franchise  of  a  public  nature,  whether  spiritual  or 
temporal ;  to  academical  degrees ;  to  the  use  of  a  meeting-house,  ^c, :  it 

(*)  1  RoU.  Alir.  5S1.    Oodb.  in.  MO.  (f)  Bro.  Ahr.  t.  •nor,  177. 

(«)  1  Ventr.  1.  (/)  F.  N.  B.  151,  IH,  MO. 

(A  lKeb.M8. 

(21)  In  New-York  Um  effect  of  tkii  writ  itsiiet  out  of  the  Supreme  Cout.  (8  R.  S. 
would  be  obteined  by  the  mendAmue,  which    566,  f  54»  6cc} 


Digitized  by 


Google 


PRIVATE  WRONGS.  88 

fies  for  the  production,  inspection,  or  delivery  of  public  books  and  papers ; 
lor  the  surrender  of  the  regalia  of  a  corporation  ;  to  oblige  bodies  corporate 
to  affix  their  conunon  seal;  to  compel  the  hold^g  of  a  court ;  and  for  an 
infinite  number  of  other  purposes,  which  it  is  impossible  to  recite  minutely. 
But  at  present  we  are  more  particularly  to  remark,  that  it  issues  to  the 
judges  of  any  inferior  court,  commanding  them  to  do  justice  according  to 
the  powers  of  their  office,  whenever  the  same  is  delayed.  For  it  is  the 
peculiar  business  of  the  court  of  king's  bench  to  superintend  all  inferior 
tribunals,  and  therein  to  enforce  the  due  exercise  of  those  judicial  or  minis- 
terial powers,  with  which  the  crown  or  legislature  have  invested  them  : 
and  this  not  only  by  restraining  their  excesses,  but  also  by  quick- 
ening *their  negligence,  and  obviating  their  denial  of  justice.  A  [*111] 
mandamus  may  therefore  be  had  to  the  courts  of  the  city  of  Lon- 
don, to  enter  up  judgment  (^) ;  to  the  spiritual  courts  io  grant  an  adminis- 
tration, to  swear  a  church-warden,  and  the  like.  This  writ  is  grounded  on 
a  suggestion,  by  the  oath  of  the  party  injured,  of  his  own  right,  and  the 
denial  of  justice  below :  whereupon,  in  order  more  fully  to  satisfy  the  court 
that  there  is  a  probable  ground  tor  such  interposition,  a  rule,  is  made  (ex- 
cept in  some  general  cases,  where  the  probable  ground  is  manifest)  direct- 
ing the  party  complained  of  to  shew  cause  why  a  writ  of  mandamus  should 
not  issue  :  and,  if  he  shews  no  sufficient  cause,  the  writ  itself  is  issued,  at 
first  in  the  alternative,  either  to  do  thus,  or  signify  some  reason  to  the  con- 
trary ;  to  which  a  return,  or  answer,  must  be  made  at  a  certain  day.  And, 
if  the  inferior  judge,  or  other  person  to  whom  the  writ  is  directed,  returns 
or  signifies  an  insufficient  reason,  then  there  issues  in  the  second  place  a 
peremptory  mandamus,  to  do  the  thing  absolutely  ;  to  which  no  other  return 
will  be  aiunitted,  but  a  certificate  of  perfect  obedience  and  due  execution 
of  the  writ.  If  the  inferior  judge  or  other  person  makes  no  return,  or  fails 
in  his  respect  and  obedience,  he  is  punishable  for  his  contempt  by  attach- 
ment But,  if  he,  at  the  first,  returns  a  sufficient  cause,  although  it  should 
be  false  in  fact,  the  court  of  king's  bench  will  not  try  the  truth  of  the  fact 
upon  affidavits ;  but  will  for  the  present  believe  him,  and  proceed  no  far- 
ther on  the  mandamus  (22),  (23).  But  then  the  party  injured  may  have  an 
action  against  him  for  his  false  return,  and  (if  found  to  be  fabe  by  the  jury) 
shall  recover  damages  equivalent  to  the  injury  sustained ;  togedier  with  a 
peremptory  mandamus  to  ^e  defendant  to  do  his  duty  (24).  Thus  much  for 
the  injuiy  of  neglect  or  refusal  of  justice. 

2.  The  other  injury,  which  is  that  of  encroachment  of  jurisdiction,  or 
calling  one  coram  nonjudice,  to  answer  in  a  court  that  has  no  legal  cogni- 
sance of  the  cause,  is  also  a  grievance,  for  which  the  common  law  has 
provided  a  remedy  by  the  writ  of  prohibition. 

•A  ptohibition  (25)  is  a  writ  issuing  properly  only  out  of  the    [^112] 

(g)  lUym.  914. 

(22)  In  New-Yoxk  the  party  prosecatioc  of  an  acticm  done.  Case  by  the  name  of  Dtan 
the  writ  may  plead  or  demur  to  the  return,  and  andChapierof  DuJMmy.  IhmgatLiM,  BoU. 
an  issue  hi  fact  or  in  law  may  be  joined.    (2    19.  P.  104,  ^.  C.    See  3  Sim.  R.  8. 

R.  S.  see,  6  55,  dee).  (24)  See  further  upon  the  writ  of  mande- 

(23)  In  the  case  <k  a  oeremptoiy  mandamus    tmu,  p.  264.  post 

BO  writ  of  error  Kea.    Dm  of  DMmr.  THb  (25)  Astothe  writ  of  prohibition  in  gwo- 

Kimg,  Br.  P.  C.  73.  Edit  1803.    1  P.  W.  348  ral,  see  Com.  Dig.  tit  Prohibition }  Bae.  Ab. 

--3&L    But  since  stat  9  Ann.  c.  20,  which  tat  Prohibition ;  2  Saund.  index,  tit.  Prohibt- 

aHows  special  matter  to  be  pleaded  to  a  sum-  tion ;  and  see  an  excellent  iUustratioa  of  tha 

damua,  it  seems  that  a  writ  of  error  lies  upon  a  natun  and  object  of  this  proceeding,  giTsn  bf 

judgBMBt  IhenoB,  because  it  is  in  the  nature  the  court  in  3  Hen.  Bla.  533. 
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court  of  king's  bench,  being  the  king's  prerogative  writ ;  but,  for  tha 
furtherance  of  justice,  it  m&y  now  also  be  had  in  some  cases  out  of  th« 
court  of  chancery  (&),  common  pleas  (t),  or  exchequer  {k)  (26) ;  directed  to 
the  judge  and  parties  of  a  suit  in  any  inferior  court,  commanding  them  to 
cease  from  the  prosecution  thereof,  upon  a  suggestion,  that  either  the 
cause  originally,  or  some  collateral  matter  arising  therein,  does  not  belong 
to  that  jurisdiction,  but  to  the  cognizance  of  some  other  court.  This 
writ  may  issue  either  to  inferior  courts  of  common  law  ;  as,  to  the  courts 
of  the  counties  palatine  or  principality  of  Wales,  if  they  hold  plea  of  land 
or  other  matters  not  lying  withm  their  respectiye  franchises  (/) ;  to  the 
county-courts  or  courts-baron,  where  they  attempt  to  hold  plea  of  any 
matter  of  the  value  of  forty  shillings  (m) :  or  it  may  be  directed  to  the 
courts  christian,  the  university  courts,  the  court  of  chivalry,  or  the  court 
of  admiralty,  where  they  concern  themselves  with  any  matter  not  within 
their  jurisdiction ;  as  if  the  first  should  attempt  to  try  the  validity  of  a 
custom  pleaded,  or  the  latter  a  contract  made  or  to  be  executed  within 
this  kingdom.  Or,  if,  in  handling  of  matters  clearly  within  their  cogni- 
zance, they  transgress  the  bounds  prescribed  to  them  by  the  laws  of  Eng- 
land ;  as  where  Siey  require  two  witnesses  to  prove  the  payment  of  a 
legacy,  a  release  of  tithes  (»),  or  the  like ;  in  such  cases  also  a  prohibition 
will  be  awarded.  For,  as  the  fact  of  signing  a  release,  or  of  actual  pay- 
ment, is  not  properly  a  spiritual  question,  but  only  allowed  to  be  decided 
in  those  courts,  because  incident  or  accessory  to  some  original  question 
clearly  within  their  jurisdiction  ;  it  ought  therefore,  where  the  two  laws 
differ,  to  be  decided  not  according  to  the  spiritual,  but  the  temporal  law  ; 
else  the  same  question  might  be  determined  different  ways,  according  to 
the  court  in  which  the  suit  is  depending :  an  impropriety,  wMch 
[•113]  no  wise  government  can  or  ought  to  endure,  •and  which  is  there- 
fore a  ground  of  prohibition.  And  if  either  the  judge  or  the  party 
shall  proceed  after  such  prohibition,  an  attachment  may  be  had  against 
them,  to  punish  them  for  the  contempt,  at  the  discretion  of  the  court  that 
awarded  it  (o) ;  and  an  action  will  lie  against  them,  to  repair  the  party 
injured  in  damages. 

So  long  as  the  idea  continued  among  the  clergy,  that  the  ecclesiastical 
state  was  wholly  independent  of  the  civil,  great  struggles  were  constantly 
maintained  between  the  temporal  courts  and  the  spiritual,  concerning  the 
writ  of  prohibition  and  the  proper  object  of  it ;  even  from  the  time  of  the 
constitutions  of  Clarendon,  made  in  opposition  to  the  claims  of  archbishop 
Becket  in  10  Hen.  II.  to  die  exhibition  of  certain  articles  of  complaint  to 
the  king  by  archbishop  Bancroft  in  3  Jac.  I.  on  behalf  of  the  ecclesiasti- 
cal courts :  from  which,  and  from  the  answers  to  them  signed  by  all  the 
judges  of  Westminster-hall  (/>),  much  may  be  collected  concerning  the 
reasons  of  granting  and  methods  of  proceeding  upon  prohibitions.  A 
short  summary  of  the  latter  is  as  follows  (27),  (28) :  The  party  aggrieved 
in  the  court  below  applies  to  the  superior  court,  setting  forth  in  a  sugges- 

(h)  1  p.  Wms.  470.  (m)  Finch«  L.  451. 

(•)  Hob.  16.  (n)  Cro.  Elii.  6M.    Hob.  188. 

ik)  Palm«r.  MS.  (o)  F.  N.  B.  40. 

(I)  Lord  nsfm.  1408.  (p)  S  Inst.  601—018. 

(26)  In  New- York  it  issues  only  from  the  (27)  See  Lee's  Prae.  Dit.  tit  Prohibition. 

Sopreme  Court ;  the  return  may  in  like  man-  (26)  As  to  the  mode  of  proceeding  in  New- 

ner  be  denied  or  demuned  to.    (2  R.  S.  567,  York,  see  2  R.  S.  587,  6  61,  dec. 
♦  61). 
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tion  upon  record  the  nataie  and  cause  of  Ids  complaint,  in  being  dzawn  ad 
aUud  examen^  by  a  juiisdiction  or  manner  of  process  disallowed  by  the  laws 
of  the  kingdom :  upon  which,  if  the  matter  alleged  appears  to  the  court 
to  be  sufficient,  the  vnrit  of  prohibition  immediately  issues  ;  commanding 
the  judge  not  to  hold,  and  the  party  not  to  prosecute,  the  plea  (29).  But 
sometimes  the  point  may  be  too  nice  and  doubtful  to  be  decided  merely 
upon  a  motion  :  and  then,  for  the  more  solemn  determination  df  the  ques- 
tion, the  party  applying  for  the  prohibition  is  directed  by  the  court  to  de* 
dare  a  prohibition ;  that  is,  to  prosecute  an  action,  by  filing  a  declaration, 
against  the  other,  upon  a  supposition  or  fiction  (which  is  not  traversal 
ble)  {q)  that  he  has  proceeded  in  the  suit  below,  notwithstanding  the  writ 
of  prohibition.  And  if,  upon  demurrer  and  argument,  the  court  shall  final- 
ly be  of  opinion,  that  the  matter  3uggested  is  a  good  and  sufficient 
ground  of  ^prohibition  in  point  of  law,  then  judgment  with  nomi-  [*114] 
nal  damages  shall  be  given  for  the  party  complaining,  and  the 
defendant,  and  also  the  inferior  court,  shall  be  prohibited  from  proceeding 
any  farther.  On  the  other  hand,  if  the  superior  court  shall  think  it  no 
competent  ground  for  restraining  the  inferior  jurisdiction,  then  judgment 
shall  be  given  against  him  who  applied  for  the  prohibition  in  the  court 
above,  and  a  writ  of  consultation  shall  be  awarded ;  so  called,  because, 
upon  deliberation  and  consultation  had,  the  judges  find  the  prohibition  to 
be  ill-founded,  and  therefore  by  this  writ  they  return  the  cause  to  its  origi- 
nal jurisdiction,  to  be  there  determined,  in  the  inferior  court.  And,  even 
in  ordinary  cases,  the  writ  of  prohibition  is  not  absolutely  final  and  con- 
clusive. For  though  the  ground  be  a  proper  one  in  point  of  law^  for  grant- 
ing the  prohibition,  yet  if  the  fact  that  gave  rise  to  it  be  afterwards  falsi- 
fied, the  cause  shall  be  remanded  to  the  prior  jurisdiction.  If,  for  instance, 
a  custom  be  pleaded  in  the  spiritual  court ;  a  prohibition  ought  to  go,  be- 
cause that  court  has  no  authority  to  try  it :  but,  if  the  fact  of  such  a  cus- 
tom be  brought  to  a  competent  trial,  and  be  there  found  false,  a  writ  of 
consultation  will  be  granted.  For  this  purpose  the  party  prohibited  may 
appear  to  the  prohibition,  and  take  a  declaration,  (which  must  always  pur- 
sue the  suggestion),  and  so  plead  to  issue  upon  it ;  denying  the  contempt, 
and  traversing  the  custom  upon  which  the  prohibition  was  grounded ;  and, 
if  that  issue  be  found  for  the  defendant,  he  shall  then  have  a  writ  of  eon^ 
suUalion,  The  writ  of  consultapion  may  also  be,  and  is  frequently,  granted 
by  the  court  without  any  action  brought ;  when,  after  a  prohibition  issued, 
upon  more  mature  consideration  the  court  are  of  opinion  that  the  matter 
suggested  is  not  a  good  and  sufficient  ground  to  stop  the  proceedings  be- 
low. Thus  careful  has  the  law  been,  in  compelling  the  inferior  courts  to 
do  ample  and  speedy  justice  ;  in  preventing  them  from  transgressing  their 
due  bounds ;  and  in  allowing  them  the  undisturbed  cognizance  of  such 
causes  as  by  right,  founded  on  the  usage  of  the  kingdom  or  act  of  parlia- 
ment, do  properly  belong  to  their  jurisdiction. 

^ (ff)  Bam.  Not.  4to.  146. 

(29)  The  general  groandt  for  a  prohibition  a  prohibition  may  be  granted  eren  after  sen- 

to  the  eccleaiascical  courts  are,  either  a  defect  tence.   But  where  it  has  jurisdiction,  and  gives 

of  jnrisdiclion  or  a  defect  is  the  mode  of  trial,  a  wrong  judgment,  it  is  the  subject  matter  of 

If  any  fact  be  pleaded  in  the  court  below,  and  appeal  and  not  of  prohibition.    Lord  Kenyon, 

die  parties  are  at  issue,  that  court  has  no  jn-  3  T.  R.  4.    But  when  a  prohibition  is  granted 

lisdietion  to  try  it,  because  it  cannot  proceed  after  sentence,  the  want  of  jurisdiction  must 

according  to  the  roles  of  the  common  law ;  appear  upon  the  face  of  the  proceedings  of  the 

and  in  such  case  a  prohibition  lies.  Or  where  spiritual  court.  Ibid.  Cowp.  422.  See  also  4  T. 

th*  miritaal  eooit  has  no  origiiial  jurisdiction,  R.  388.  See  also  2  H.  BL  60. 100.  3  East,  472. 
Vol.  II.                                      14 
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CHAPTER  VIII. 


OP  WRONGS,  AND  THEIR  REMEDIES,  RESPECTING 
THE  RIGHTS  OF  PERSONS. 

The  fonner  chapters  of  this  part  of  our  commentaries  having  been  em- 
ployed indeschbing  the  several  methods  of  redressing  private  wrongs,  either 
by  the  mere  act  of  the  parties,  or  the  mere  operation  of  law ;  and  in  treat- 
ing of  the  nature  and  several  species  of  courts  ;  together  with  the  cog- 
nizance of  wrongs  or  injuries  by  private  or  special  tribunals,  and  the  pub- 
lic ecclesiastical,  military,  and  maritime  jurisdictions  of  this  kingdom  ;  I 
come  now  to  consider  at  large,  and  in  a  more  particular  manner,  the  re- 
spective remedies  in  the  public  and  general  courts  of  common  law,  for  in- 
juries or  private  wrongs  of  any  denomination  whatsoever,  not  exclusively 
appropriated  to  any  of  the  former  tribunals.  And  herein  I  shall,  first,  de- 
fine the  several  injuries  cognizable  by  the  courts  of  common  law,  with  the 
respective  remedies  applicable  to  each  particular  injury :  and  shallj  se- 
condly, describe  the  method  of  pursuing  and  obtaining  these  remedies  in 
the  several  courts. 

First  then,  as  to  the  several  injuries  cognizable  by  the  courts  of  com- 
mon law,  with  the  respective  remedies  applicable  to  each  particular  injury. 
And,  in  treating  of  these,  I  shall  at  present  confine  myself  to  such  wrongs 
as  may  be  committed  in  the  mutual  intercourse  between  subject  and 
subject ;  which  the  king,  as  the  fountain  of  justice,  is  officially 
[*116]  bound  to  redress  in  the  ordinary  forms  of  law  :  reserving  such  *in- 
juries  or  encroachments  as  may  occur  between  the  crown  and  the 
subject,  to  be  distinctly  considered  hereafter,  as  the  remedy  in  such  cases  is 
generally  of  a  peculiar  and  eccentrical  nature.  ^ 

Now,  since  all  wrongs  may  be  considered  as  merely  a  privation  of  right, 
the  plain  natural  remedy  for  every  species  of  wrong  is  the  being  put  in 
possession  of  that  right,  whereof  the  party  injured  is  deprived.  This  may 
either  be  efiected  by  a  specific  delivery  or  restoration  of  the  subject-matter 
in  dispute  to  the  legal  owner  ;  as  when  lands  or  personal  chattels  are  un- 
justly withheld  or  invaded  :  or  where  that  is  not  a  possible,  or  at  least  not 
an  adequate  remedy,  by  making  the  sufferer  a  pecuniary  satisfaction  in 
damages  ;  as  in  case  of  assault,  breach  of  contract,  ^c. :  to  which  dam- 
ages the  party  injured  has  acquired  an  incomplete  or  inchoate  right,  the 
instant  he  receives  the  injury  (a) ;  though  such  right  be  not  fully  ascer- 
tained till  they  are  assessed  by  the  intervention  of  the  law.  The  instru- 
ments whereby  this  remedy  is  obtained  (which  are  sometisnes  considered 
in  the  light  of  the  remedy  itself)  are  a  diversity  of  suits  and  actions,  which 
are  defined  by  the  mirror  (b)  to  be  "  the  lawful  demand  of  one's  right :"  or, 
as  Bracton  and  Fleta  express  it,  in  the  words  of  Justinian  (e),  jus  prase" 
fuendi  tnjudicio  quod  alicui  debetur. 

The  Romans  introduced,  pretty  early,  set  forms  for  actions  and  suits  in 
their  law,  after  the  example  of  the  Greeks  ;  and  made  it  a  rule,  that  each 
injury  should  be  redressed  by  its  proper  remedy  only.     ^  Aetianes,  say  the 

(c)  See  book  n.  ch.  S9.  (c)  Iptt  4. 0.  ^. 


Digitized  by 


Google 


PRIVATE  WRONGS.  87 

paadecit,  eompotUtm  sunt^  qu^us  inter  se  homines  Hsceptareni :  fuas  mctianes^ 
nepepuhupraut  veUet  instituerety  cerlas  solennesque  esse  voluerunt  ((f)."  The 
forms  of  these  actions  were  originally  preserved  in  the  books  of  the  ponti- 
fical college,  as  choice  and  inestimable  secrets ;  till  one  Cneius  Flarius, 
the  secretary  of  Appius  Claudius,  stole  a  copy  and  published 
them  to  the  people  (e).  The  ^concealment  was  hdibulous  :  but  [  *U7] 
the  establishment  of  some  standard  was  undoubtedly  necessary, 
to  fix  the  true  state  of  a  question  of  right ;  lest  in  a  long  and  aibitraiy 
process  it  might  be  shifted  continually,  and  be  at  length  no  longer  discerni- 
ble. Or,  as  Cicero  expresses  it  (/),  '*  sunt  jura,  sunt  formulae^  de  omnibus 
rebus  constttutoe,  ne  quis  out  in  genere  injuriae^  aut  in  rations  actianis^  errare 
possit.  Expressae  enim  sunt  ex  uniuseujusque  damno,dolarey  ineommodo,  cola- 
mitate^  injuria^  pubUcae  a  praetore  formulae,  ad  quas  privata  Us  accommoda- 
tur."  And  in  tne  same  manner  our  Bracton,  speaking  of  the  original  writs 
upon  which  all  our  actions  are  founded,  declares  them  to  be  fixed  and  im- 
mutable, unless  by  authority  of  parliament  (  g).  And  all  the  modem  legisla- 
tors  of  Europe  have  found  it  expedient,  from  the  same  reasons,  to  fall  into 
the  same  or  a  similar  method.  With  us  in  England  the  several  suits,  or 
remedial  instruments  of  justice,  are  from  the  subject  of  them  distinguished 
into  three  kinds  ;  actions  personal,  real  (1),  and  mixed. 

Personal  actions  are  such  whereby  a  man  claims  a  debt,  or  personal 
doty,  or  damages  in  lieu  thereof :  and,  likewise,  whereby  a  man  claims  a 
satisfaction  in  damages  for  some  injury  done  to  his  person  or  property. 
The  former  are  said  to  be  founded  on  contracts,  the  latter  upon  torts  or 
wrongs  :  and  they  are  the  same  which  the  civil  law  calls  ''  eictiones  in  per*' 
sonam,  quae  adversus  sum  intenduntur,  qui  ex  contractu  vel  delicto  obligatus 
est  aliquid  dare  vel  coneedere  (A)."  Of  the  former  nature  are  all  actions  upon 
debt  or  promises ;  of  the  latter  all  actions  for  trespasses,  nuisances,  assaults, 
defamatory  words,  and  the  like. 

Real  actions  (or,  as  they  are  called  in  the  mirror  (t),  feodal  actions), 
which  concern  real  property  only,  are  such  whereby  the  plamtiff,  here  call- 
ed the  demandant,  claims  title  to  have  any  lands  or  tenements, 
rents,  commons,  or  other  ^hereditaments,  in  fee-simple,  fee-tail,  or  [*1 18] 
for  term  of  life.  By  these  actions  formerly  all  disputes  concern- 
ing real  estates  were  decided ;  but  they  are  now  pretty  generally  laid  ^ide 
m  practice,  upon  account  of  the  great  nicety  required  in  their  manage- 
ment ;  and  the  inconvenient  length  of  their  process  :  a  much  more  expedi- 
tious  method  of  trying  titles  being  since  introduced,  by  other  actions  per- 
sonal and  mixed. 

Mixed  actions  are  suits  partaking  of  the  nature  of  the  other  two,  where- 
in some  real  property  is  demanded,  and  also  personal  damages  for  a  wrong 
sustained.  As  for  instance  an  action  of  waste  :  which  is  brought  by  him 
who  hath  the  inheritance,  in  remainder  of  reversion,  against  the  tenant  for 
life,  who  hath  committed  waste  therein,  to  recover  not  only  the  land  wast- 
ed, which  would  make  it  merely  a  real  action ;  but  also  treble  damages. 


(4)  ly.  l.t. f,f  0.  amprohaU  ft conetgsot  fUM fmitm mOat€mu wmtm- 

(«)  CU.  pro  Muntma,  k  11. 4t  enL  I  I,  c.  41.  npotnint  absmu  emuensu  et  volmitatt  mtmr.  (L  5. 

(/)  Pro  On.  Roteio.  ^8.  de  tseeptiombmtj  e.  17, «  S.) 
(f }  Smit  fmaodmn  krniaformaU  mper  eortu  cm-        {k)  lutt.  4. 0. 19. 
«ttM   <t  arou,  ttde  cMmmii  oemoOio  totim$  r^gM        (t)c.9,f6. 


(1)  In  New-Yoik,  ejeeHneat  is  ratistitiitad  by  the  Reriaed  Statataa  for  the  old  imI  letioiit. 


.8.343,424. 
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in  pursuance  of  the  statute  of  Gloucester  (k),  which  is  a  personal  recom- 
pense ;  and  so  both,  being  joined  together,  denominate  it  a  mixed  action. 

Under  these  three  heads  may  every  species  of  remedy  by  suit  or  action 
in  the  courts  of  common  law  be  comprised.  But  in  order  effectually  to 
apply  the  remedy,  it  is  first  necessary  to  ascertain  the  complaint.  I  pro- 
ceed therefore  now  to  enumerate  the  several  kinds,  and  to  inquire  into  the 
respective  nature  of  aU  private  wrongs,  or  civil  injuries,  which  may  be 
offered  to  the  rights  of  either  a  man's  person  or  his  property ;  recounting 
at  the  same  time  the  respective  remedies,  which  are  furnished  by  the  law 
for  every  infraction  of  right.  But  I  must  first  beg  leave  to  premise,  ^at 
all  civil  injuries  are  of  two  kinds,  the  one  without  force  or  violence,  as 
slander  or  breach  of  contract ;  the  other  coupled  with  force  and  violence, 
as  batteries  or  false  imprisonment  (/).  Which  latter  species  savour  some- 
thing of  the  criminal  kind,  being  always  attended  with  some  violation  of 
^e  peace  ;  for  which  in  strictness  of  law  a  fine  ought  to  be  paid 
[•119]  to  the  king,  as  •well  as  a  private  satisfaction  to  the  party  injur- 
ed (m).  And  this  distinction  of  private  wrongs,  into  injuries  with 
and  without  force,  we  shall  find  to  run  through  all  the  variety  of  which 
we  are  now  to  treat.  In  considering  of  which,  I  shall  follow  the  same 
method  that  was  pursued  with  regard  to  the  distribution  of  rights  :  for  as 
these  are  nothing  else  but  an  infringement  or  breach  of  those  rights,  which 
we  have  before  laid  down  and  explained,  it  will  follow  that  this  negative 
system,  of  wrongs^  must  correspond  and  tally  with  the  former  positive  sys- 
tem, of  rights.  As  therefore  we  divide  (n)  all  rights  into  those  oi  persons 
and  those  of  things^  so  we  must  make  the  same  general  distribution  of  in- 
juries into  such  as  affect  the  rights  of  persons^  and  such  as  effect  the  rights 
ofwroperty. 

The  rights  of  persons,  we  may  remember,  were  distributed  into  absolute 
ani  relative :  absolute,  which  were  such  as  appertained  and  belonged  to 
private  men,  considered  merely  as  individuals,  or  single  persons  ;  and  rehi' 
tive,  which  were  incident  to  them  as  members  of  society,  and  connected  to 
each  other  by  various  ties  and  relations.  And  the  absolute  rights  of  each 
individual  were  defined  to  be  the  right  of  personal  security,  the  right  of 
personal  liberty,  and  the  right  of  private  property,  so  that  the  wrongs  or 
injuries  affecting  them  must  consequently  be  of  a  correspondent  nature. 

I.  As  to  injuries  which  affect  the  personal  security  of  individuals  (2), . 

(&)  0  Edw.  I.  c.  5.  (m)  Finch.  I..  198.    Jenk.  Cent.  185. 

(1)  Finch.  L.  184.  (»)  See  book  I.  ch.  1. 

(2)  For  injury  to  life,  in  general,  cannot  be  appeal ;  or  the  A«>  male  for  the  death  of  hitf 
the  aabject  of  a  civil  action ;  the  ciril  remedy  ancestor,  and  which  differed  principalljr  from 
being  merged  in  the  offence  to  the  public,  an  indictment  in  respect  of  its  not  being  in 
Therefore  an  action  will  lie  for  battery  of  wife  the  power  of  the  king  to  pardon  the  offender 
or  servant,  whereby  death  ensaed.  Styles,  without  the  appellor's  consent.  See  post,  4 
347.  1  Lev.  247.  Yelv.89,90.  1  Ld.  Raym.  book,  312.  6.  5  Burr.  2643.  But  appeals  of 
339t.  The  remedy  is  by  indictment  for  mur^  murder,  treason,  felony,  and  other  oiSenceSv 
der,  or,  formerly,  oj  appeal,  which  the  wife  were  abolished  by  59  Geo.  III.  c.  46,  s.  1.  In 
rai^t  have  for  killing  nor  husband,  provided  general,  all  felonies  suspend  the  ciril  remedies, 
■he  married  not  again  before  or  pending  her  Styles,  346,  7 ;  and  before  conviction  of  the 

t  In  New-York,  a  person  injured  by  the  thief.    The  felony  does  not  seem  to  affect  the 

commission  of  a  felony  for  which  the  offender  civil  remedy  with  us.    The  owner  may  even 

is  sentenced  to  the  state  prison,  becomes  a  recover  the  propertv  against  a  bon&  fide  pur- 

oreditor  of  the  felon's  estate  to  the  extent  of  chaser.    1  Johi».  R.    The  right  of  action  of 

bis  damsjge.    2  R.  S.  700,  6  14,  dec.    Stolen  any  person  injured  by  anv  felony  is  not  nien|- 

property  is  also  returned  to  tiie  owner  on  prov-  ed  on  in  any  way  affected  by  the  felony.    2  R» 

mg  property  and  paying  expenses,  2  R.  8.  8.  292,  ^  2. 
7^  4  31 ;  and  taat  without  convicting  the 
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Aey  are  eitber  injuries  against  their  lires,  their  limbs,  their  bodies,  their 
heaUh,  or  their  reputations. 

1.  With  regard  to  the  first  subdivision,  or  injuries  affecting  the  life  of 
man,  they  do  not  fall  under  our  present  contemplation ;  being  one  of  the 
most  atrocious  species  of  crimes,  the  subject  of  the  next  book  of  our  com- 
mentaries. 

*2,  3.  The  two  next  species  of  injuries,  affecting  the  limbs  or  [*120] 
bodies  of  indiyiduals,  I  shall  consider  in  one  and  the  same  view. 
And  these  may  be  committed,  1.  By  threats  and  menaces  of  bodily  hurt, 
through  fear  of  which  a  man's  business  is  interrupted.  A  menace  alone, 
widiout  a  consequent  inconvenience,  makes  not  the  injury :  but,  to  com- 
plete the  wrong,  there  must  be  both  of  them  together  (0).  The  remedy 
for  this  is  in  pecuniary  damages,  to  be  recovered  by  action  of  trespass  in  et 
annsip);  this  beii^  an  inchoate,  though  not  an  absolute  violence.  2.  By 
assauU ;  which  is  an  attempt  or  offer  to  beat  another,  without  touching 
him :  as  if  one  lifts  up  his  cane,  or  his  fist,  in  a  threatening  manner  at  an- 
other ;  or  strikes  at  him,  but  misses  him ;  ttus  is  an  assault,  insuUus^  which 
Pinch  (q)  describes  to  be  "  an  unlawful  setting  upon  one's  person."  This 
also  is  an  inchoate  violence,  amounting  considerably  higher  than  bare 
threats ;  and  therefore,  though  no  actual  suffering  is  proved,  yet  the  party 
injured  may  have  redress  by  action  of  trespass  vi  et  armis ;  wherein  he  shaU 
recover  damages  as  a  compensation  for  the  injury  (3).  3.  By  battery; 
which  is  the  imlawfol  beating  of  another.    The  least  touching  of  another's 


(•)  rineh.  L.  SOS. 

(r)  Begist.  104.  t1An,\\. 


7Biw.IV,$L 


iq)  Fioch.  L.  SOS. 


r  there  is  no  lemedj  agaqiflt  him  at  law 
or  in  e<|iitt7,  id.  ibid.  17  Ves.  331 ;  but  after 
euDTictioD  and  paniihment  on  an  indictment, 
of  the  party  for  etealing,  the  paity  robbed  may 
enpport  treepaaa  or  trorer  against  the  offender, 
Stylea,  347.  Latch.  144.  Sir  Wm.  Jonea, 
147.  1  Lot.  247.  Bro.  Ab.  tit.  Treapasa. 
Ajid  after  an  aoqnittal  of  the  defendant,  npon 
an  indictoMnt  tor  a  felonioos  asaaalt  npon  a 
party  by  atabbing  him,  the  latter  may  mamtain 
tiaipaia  to  recoTer  damagea  for  the  civil  injn- 
ly,  if  it  be  not  ahewn  that  he  eollnded  in  pro- 
cnring  aoeh  acquittal.  12  East.  409.  In  aome 
caaes,  by  express  enactment,  the  civil  remedy 
■a  not  affected  by  the  eriminalty  of  the  of- 
fonder.  Thoa  it  is  provided  bv  52  Geo.  III. 
c.  63,  a.  S,  that  where  bankers,  &c.  have  been 
fiiflt¥  of  embesslement,  they  may  be  prose- 
cvtea,  but  the  civil  remedy  shall  not  be  affect- 
ed. The  21  Hen.  YIII.  c.  11,  directo  that 
foods  stolen  ahall  be  restored  to  the  owner 
Upon  certain  conditions,  namely,  that  he  shall 
give  or  prodnee  evidence  against  the  felons, 
and  that  the  felon  be  prosecuted  to  conviction 
thereon.  Upon  performance  of  these,  the 
lidtt  of  the  owner,  which  was  before  suspend- 
edTbeeomes  perfect  and  absolute ;  but  he  can- 
Bot  recover  the  value  from  a  person  who  pur- 
fhaeed  them  in  maiiLet  overt,  and  sold  tnem 
a^n  before  the  conviction  of  the  felon,  not- 
witfantaading  the  owner  gave  such  person  no- 
tiee  of  the  robbery  while  they  were  m  his  pos- 

f  In  the  U.  8.  or  in  nioet  of  them,  the  law  owner,  although  the  holder  purchased  it  in 
wfll  not  support  the  title  of  a  penon  to  proper-  market  overt  See  Johnson's  Dig.  title  TVo- 
tf  tknf  was  enbentod  against  the  original   ver.    Com.  Dig.  Day'b  ed.  tit  Trovar. 


oeaaiott ;  but  he  must  prsceed  against  the  ori- 
ginal felon,  or  against  the  person  who  has  the 
chattel  in  his  possession  at  the  time  of  the 
conviction.  2  T.  R.  760.  And  the  above  act 
doea  not  extend  to  goods  obtained  by  false  pre- 
tences. 5  T.  R.  175 ;  see  further  1  Chitty's 
Grim.  L.  5.t 

(3)  See  in  general.  Com.  Dig.  Battery,  C. 
Bac.  Ab.  Aaaault  and  Battery,  A.  An  assault 
is  an  attempt  or  offer,  accompanied  by  a  de- 

Eof  violence,  to  commit  some  bodily  harm, 
ny  means  calculated  to  produce  the  end, 
Tried  into  execution.  Levelling  a  gun  at 
another  within  a  distance,  from  which,  sup- 
posing it  to  have  been  loaded,  the  contents 
might  wound,  is  an  assault.  Bac.  Ab.  Assault, 
A.  Abusive  words  alone  cannot  constitute 
an  aaaault,  and  indeed  may  sometimes  so  ex- 
plain the  aaressor*s  intent,  as  to  prevent  an 
act,  prima  facie  an  assault,  from  amounting 
to  such  an  injury ;  as  where  a  man,  durins  as- 
size time,  in  a  tnreatening  posture,  half  orew 
his  sword  from  its  scabbard,  and  said,  if  it 
were  not  that  it  is  aasize  time,  I  would  run 
you  throuffh  the  body ;  this  waa  held  to  be  no 
assault,  the  words  explaining  that  the  pu^ 
did  not  mean  any  immediate  lojury.  1  Mod. 
3.  Bui.  N.  P.  \i.  Vin.  Ab.  Trespass,  A.  2. 
The  iftttnium  as  well  MBtheaoi  constitute  an 
assault  1  Mod.  3,  case  13.  Assault  for  mo- 
ney won  at  play  is  particularly  puniahable  by 
0  Ann.  c.  14.    4  East,  174. 
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pencil  wilAiQy,  or  in  anger,  is  a  battery;  for  the  law  caonot  draw  the  U&e 
between  different  degrees  of  violence,  and  therefore  totally  prohibits  the 
first  and  lowest  stage  of  it ;  every  man's  person  being  sacred,  and  no  other 
having  a  right  to  meddle  with  it,  in  any  the  slightest  manner  (4).  And 
therefore  upon  a  similar  principle  the  Cornelian  law  de  injuriis  prohibited 
pulsation  as  well  as  verheration ;  distinguishing  verberation,  which  was  ac- 
companied with  pain,  from  pulsation,  which  was  attended  with  none  (r). 
But  battery  is,  in  some  cases,  justifiable  or  lawful ;  as  where  one  who 
hath  authority,  a  parent,  or  master,  gives  moderate  conection  to  his  child, 
his  scholar,  or  his  apprentice.  So  also  on  the  principle  of  self-defence  : 
for  if  one  strikes  me  first,  or  even  only  assaults  me,  I  may  strike  in  my  own 

defence ;  and,  if  sued  for  it,  may  plead  son  assault  demesne^  or  that 
[*12I]    it  was  the  plaintifif's  *own  original  assault  that  occasioned  it.     So 

likewise  in.  defence  of  my  goods  or  possession^  if  a  man  endeavours 
to  deprive  me  of  them,  I  may  justify  laying  hands  upon  him  to  prevent 
him ;  and  in  case  he  persists  with  violence,  I  may  proceed  to  beat  him 
away  («).  Thus  too  in  the  exercise  of  an  office,  as  that  of  churchwarden 
or  beadle,  a  man  may  lay  hands  upon  another  to  turn  him  out  of  church, 
and  prevent  his  disturbing  the  congregation  {t).  And,  if  sued  for  this  or 
the  Uke  battery,  he  may  set  forth  the  whole  case,  and  plead  that  he  laid 
hands  upon  him  gently^  moUiter  manus  imposuit,  for  this  purpose.  On  ac- 
count of  these  causes  of  justification,  battery  is  defined  to  be  the  unlawful 
beating  of  another ;  for  which  the  remedy  is,  as  for  assault,  by  action  of 
trespass  vietarmis:  wherein  the  jury  will  give  adequate  damages.  4.  By 
wounding ;  which  consists  in  giving  another  some  dangerous  hurt,  and  is 
only  an  aggravated  species  of  battery.  5.  ^y  mayhem;  which  is  an  injury 
still  more  atrocious,  and  consists  in  violently  depriving  another  of  the  use 
/  of  a  member  proper  for  his  defence  in  fight.  This  is  a  battery,  attended 
with  this  aggravating  circumstance,  that  thereby  the  party  injured  is  for 
ever  disabled  from  midcing  so  good  a  defence  against  future  external  inju- 
ries, as  he  otherwise  might  have  done.  Among  these  defensive  members 
are  reckoned  not  only  arms  and  legs,  but  a  finger,  an  eye,  and  a  fore- 
tooth (tt),  and  also  some  others  (t?).  But  the  loss  of  one  of  the  jaw- 
teeth,  the  ear,  or  the  nose,  is  no  mayhem  at  common  law ;  as  they 
can  be  of  no  use  in  fighting.  The  same  remedial  action  of  trespass  vi  et 
armis  lies  also  to  recover  damages  for  this  injury,  an  injury  which  (when 
wilful)  no  motive  can  justify,  but  necessary  self-preservation  (5).     If  the 

(r)  jy.  47. 10.  5.  (M)  Finch.  L.  «04. 

(«)  1  Finch.  L.  903.  («)  1  Hawk.  P.  C.  111. 

(t)  1  Sid.  901. 

(4)  Com.  Dig.  Battery,  A.    Bac.  Ab.  A<-  tionally  push  acainst  a  person  in  the  street,  or 

■anh  and  Battery,  B.    A  battery  is  any  un-  if  without  any  default  in  the  rider  a  horse  runs 

lawful  touching  the  person  of  another  by  the  away  and  goes  against  another,  no  action  lies, 

aggressor  himself,  or  any  other  substance  put  4  Mod.  405.    Every  battery  includes  an  as- 

in  motion  by  him.    1  Saund.  29.  b.  n.  1.    Id.  sault,  Co.  Litt.  253  ;  and  the  plaintiff  mav  re- 

13  dc  14,  n.  3.    Taking  a  hat  off  the  bead  of  cover  for  the  assault  only,  though  he  declares 

another  is  no  battery.    1  Saund.  14.     It  must  for  an  assault  and  battery.    4  Mod.  405. 

be  either  wUftdLy  committed^  or  proceed  from  (5)  One  remarkable  property  is  peculiar  to 

want  of  due  care,  Stra.  596.  liob.  134.  Plowd.  the  action  for  a  mayhem,  viz.  that  the  court  in 

19,  odierwise  it  is  damnum  absque  injuria,  which  the  action  is  brought  have  a  discretion- 

uid  ^e  party  aggrieved  is  without  remedy,  arv  power  to  increase  the  damages,  if  ther 

3  Wils.  303.    Bao.  Ab.  Assault  and  Batterer*  thmk  the  jury  at  the  trial  have  not  been  snf- 

B.;  but  the  absenoe  of  intention  to  commit  ficiently  liberal  to  the  plaintiff;  but  this  must 

the  injniy  eoastitotes  no  excuse,  where  there  be  done  wmt  vwimm  vuAimt,  and  upon  proof 

iiM  beeik  a  want  of  due  eare.  Stra.  586.  Hob.  that  it  is  the  same  wound,  eoncemiM  which 

134.    PIpwd.  19.     Bo*  if  a  penoo  onintett-  evidence  was  given  to  the  junr.    1  Wils.  ft. 
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6tf  be  cut  off,  treble  damages  are  giren  by  statute  37  Hen.  YIII.  c.  6. 
thoagb  this  is  not  mayhem  at  comracm  law.  And  here  I  most  observe, 
that  for  these  fom'  last  injuries,  assault,  battery,  wounding,  and  mayhem, 
an  indictment  may  be  brought  as  well  as  an  action ;  and  frequently  both 
are  accordingly  prosecuted ;  the  one  at  the  suit  of  the  crown  for 
the  crime  against  the  public  ;  the  *other  at  the  suit  of  the  party  [*122] 
injured,  to  make  him  a  reparation  in  damages  (6). 

4.  Injuries,  affecting  a  man's  health  (7),  are  where  by  any  lihwholesome 
practices  of  another  a  man  sustains  any  apparent  damage  in  his  yigoor 
or  constitution.  As^y  selling  him  bad  provisions,  or  wine  (io) ;  by  the 
exercise  of  a  noisome  trade,  which  infects  the  air  in  his  neighbourhood  (w) ; 
or  by  the  neglect  or  unskilful  management  of  his  physician,  surgeon,  or 
apoUiecary.  For  it  hath  been  solemnly  resolved  (y),  that  mcda  praxis  is  a 
great  misdemeanor  and  offence  at  common  law,  whether  it  be  for  curiosity 
and  eiq>eriment,  or  by  neglect ;  because  it  breaks  the  trust  which  the  par- 
ty had  placed  in  his  ph3r8ician,  and  tends  to  the  patient's  destruction. 
Thus  IblIso,  in  the  civil  law  (z),  neglect  or  want  of  skill  in  physicians  or 
surgeons,  ^  culpa  adntunercmiurf  veluti  si  medieus  curatumsm  dereUqtt&rii,  male 


(«)  1  RoU.  Abr.  00. 

(>)  9  Rep.  38.    Halt.  ISS. 


(y)  Lord  Raym.  914. 
(s)  InH.  4. 1 «,  A  7. 


•,  lOe.  153.  3  Salkeld,  115.  1  Ld.  Rajm. 
176. 339. 

(6)  The  party  injured  may  proceed  by  in- 
dictment and  1^  action  at  the  same  time,  and 
the  eoart  will  not  compel  him  to  ataf  proceed- 
ings  in  either.  1  Boa.  dc  P.  191.  But  in  ge- 
neral the  ado|>tion  of  both  proceedings  is  con< 


■idered  r<lxatioos,  and  will  induce  the  jury  to 
^te  smaller  damages  in  the  action.  The  le- 
^lature  has  discouraged  actions  for  trifling 
ujuriea  of  this  nature,  by  enacting,  that  in  all 
actions  of  trespass  for  assault  and  battery,  i|i 
ease  the  jury  snould  find  a  verdict  for  damages 
under  forty  shillings,  the  plaintiff  shall  hare 
no  more  costs  than  damages,  unless  the  judge 
at  the  trial  shall  certify  that  an  assault  and 
battery  was  sufficiently  proved.  See  con- 
■tracboos  on  the  statute,  Tidd  Prac.  8  ed. 
998. 

In  New- York,  the  plaintiff  in  an  action  for 
assault  and  battery,  false  inprisonroent,'  slan- 
derous words,  or  libel,  if  he  sues  in  the  tuprmie 
court,  and  recovers  no  more  than  50  dollars, 
can  have  no  more  costs  than  damages  :  but  if 
he  sues  in  the  common  pleas,  he  recovers  full 
eosU.    2R.S.  613,  ^6.    Id.  614,  ^  12. 

(7)  The  law  implies  a  contract  on  tho  part 
of  a  medical  man,  as  well  as  those  of  other 
professions,  to  discharge  their  duty  in  a  skil- 
fnl  and  attentive  manner,  and  the  law  will 
grant  redresa  to  the  party  injured  bv  their  neg- 
Ua  or  ignorance,  by  an  action  on  the  case,  as 
lor  A  tortious  misconduct.  1  Sannd.  312.  n. 
S.  1  Ld.  Raym.  213,  4.  Reg.  Brevium,  205, 
fl.  2  Wils.  359.  8  East,  348.  And  in  that 
ease  the  surgeon  could  not  recover  any  fees. 
Peake,  C.  N.  P.  59;  see  2  New.  Rep.  136. 
But  in  the  case  of  a  physician,  whose  profoa- 
•ion  ia  honorary,  he  is  not  liable  to  an  action,  f 
Peake,  C.N.  P.  96. 123.  4  T.  R.  317.  though 
lie  may  be  punished  by  the  college  of  physi- 


cians. Com.  Dig.  tit.  Physician:  Tin.  Ab. 
tit.  Physician.  According  to  Hawkins,  P.  C. 
if  any  person,  not  duly  authorized  to  practice, 
midertake  to  cure,  and  should  kill  his  patientt 
he  is  guilty  of  felony,  though  clergyable.  And 
such  person,  so  employed,  cannot  recover  in 
an  action  for  the  medicines  supplied.  See  55 
Geo.  IK.  c.  194.  However,  if  the  party  em- 
i^oy  a  person  as  surgeon,  knowing  him  not  to 
be  one,  he  has  no  civil  remedy.  1  Hen.  B. 
161.  Bac.  Ab.  Action  on  the  Case,  F.  2  Wils. 
359.    Reg.  Brev.  105.    8  East,  348. 

Though  the  law  does  not  in  genera]  imply  a 
warranty,  as  to  the  goodness  and  quali^  of 
any  personal  chattel,  it  ia  otherwise  with  re- 
gard to  food  and  liquors,  in  which,  especially 
in  the  case  of  a  publican,  the  law  implies  a 
vrarranty.  1  Roll.  Ab.  90.  pi.  1,  2.  2  Eaat, 
314. 

With  regard  to  privets  nuisancea,  it  is  par- 
ticularly observable  that  the  law  recards  the 
health  of  the  individual  though  it  will  not  af- 
ford a  remedy  for  malicious  and  ill-natored 
acts  tending  to  destroy  the  beauty  of  situa- 
tion, such  as  stopping  a  prospect,  etc.  9  Co, 
58.  b. — ^In  complaining  of  a  nuisance  in  stop- 
ping ancient  lighu,  dec.  the  consequent  injury 
must  be  stated  to  have  been  the  deprivation  of 
lights  and  air,  which  are  considered  as  eondu- 
cive  to  health,  ^eake,  91.  Com.  Dig.  tit. 
Action  on  the  Case  for  a  Nuisanee.  Ae  to  an- 
cient light  in  general,  see  ante. 

PuMic  Ntdttance. — With  respect  to  the  in- 
juries to  health,  as  a  oonaeqnence  of  a  public 
nuisance,  it  seems  that  if  the  injury  be  attri- 
butable to  the  inhabitanUtBf  a  county,  no  ac- 
tion is  sustainable.  2  T.  R.  667.  9  Co.  118. 
b.  117.  a.  But  if  the  special  injury  be  ooca- 
sioned  by  an  individual,  an  action  laee.  Baa. 
Ab.  Action  on  the  Case;  1  Salk.  15, 1& 


t  In  New-York,  phyiieians  are  entitled  to  me  for  their  foee.    SeSaote*^98i 
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qften^kmsecuerU,  out  perperam  ei  medieameniufn  d§derUP  These  are  wiongi 
or  injuries  unaccompanied  by  force,  for  which  there  is  a  remedy  in  dam- 
ages by  a  special  action  of  trespass  upon  the  ease.  This  action  of  trespass j 
or  transgression,  on  the  case,  is  an  universal  remedy,  given  for  all  personal 
wrongs  and  injuries  without  force ;  so  called  because  the  plaintiff's  whole 
case  or  cause  of  complaint  is  set  forth  at  length  in  the  original  writ  (a). 
For  though  in  general  there  are  methods  prescribed,  and  forms  of  actions 
previously  settled,  for  redressing  those  wrongs,  which  most  usually  occyr, 
and  in  which  the  very  act  itself  is  immediately  prejudicial  or  injurious  to 

the  plaintiff's  person  or  property,  as  battery,  non-payment  of 
[*123]    debts,  detaining  one's  goods,  or  the  like ;  yet  where  *any  special 

consequential  damage  arises,  which  could  not  be  foreseen  and  pro- 
vided for  in  the  ordinaiy  course  of  justice,  the  party  injured  is  allowed, 
both  by  common  law  and  the  statute  of  Westm.  2.  c.  24.  to  bring  a  spe- 
cial action  on  his  own  case,  by  a  writ  formed  according  to  the  peculiar 
circumstances  of  his  own  particular  grievance  (b).  For  wherever  the 
common  law  gives  a  right  or  prohibits  an  injury,  it  also  gives  a  remedy 
by  action  (c) ;  and  therefore,  wherever  a  new  injury  is  done,  a  new  me- 
.  thod  of  remedy  must  be  pursued  {d).  And  it  is  a  settled  distinction  (e), 
that  where  an  act  is  done  which  is  in  itself  an  immediate  injury  to  aao- 
ther's  person  or  property,  there  the  remedy  is  usually  by  an  action  of  tres- 
pass «t  et  armis ;  but  where  there  is  no  act  done,  but  only  a  culpable  omis- 
sion ;  or  where  the  act  is  not  immediately  injurious,  but  only  by  consequence 
and  coUateraily ;  there  no  action  of  trespass  vt  et  armis  wUl  lie,  but  an 
action  on  the  special  case,  for  the  damages  consequent  on  such  omission 
or  act  (8). 

5.  Lastly ;  injuries  affecting  a  man's  reputation  or  good  name  are,  first, 
by  malicious,  scandalous,  and  slanderous  words  (9),  tending  to  his  damage 

(«)  For  example :  "  Ru  wcteomiii  taMem^  Si  A 
fecMfii  the  aeewum  de  damort  tuo  protequendot  tune 
fcne  par  vaditim  «(  uUvo*  vUgioa  B  gw>d  rit  coram 
nutiitarua  aostrig  apod  Wutwtoiuuternan  tn  oda- 
bU  MNcIt  MiehaeUtj  otUntvrm  foare  earn  idem  B 
ad  dtxtn$m  oaUmm  tpiiut  A  eatuaht$r  latewm  bene 
et  eoatpettiUer  atnmdtm  apud  S.  pro  quadaai  peew 
mat  nmma  prae  mambnu  $oluta  asnmpsitutt  idem 
B  rwram  taam  circa  ocubtm  praedictiun  tarn  negUr 
gtattr  at  improoidi  appomit,  quod  idem  A  defeeta 


tpniw  B  visum  oculi  praedieH  totaliter  amiaitf  a£ 
damnum  iptiue  A  vi^fvUi  lifrrorum.  Ml  dieU.  Et 
habeae  ibi  nomina  piegiorum  et  hoe  hreve*  Tetta 
wteipeo  apud  Wttwtonaiteriam,  4e.»  (JUgittr, 
Bre9.  105.) 

(ft)  SeepuefiS. 

(e)  1  SalkiM.  6  Mod.  54. 

id)  Cro.Jac.478. 

(e)  11  Mod.  180.    LordRaym.  14M.    Stn.  SSSi. 


(8)  The  ReWaed  Statutes  of  New-York 
■eem  to  allow  the  action  of  treapaaa  on  the 
case  to  be  brought  in  all  cases  where  trespass 
may  be  brought,  except  for  trespass  on  lainds. 
(8  R.  S.  553,  ^  16). 

{9)  As  to  actions  for  verbal  slander  and  U- 
bala  in  general,  see  Bac.  Ab.  Libel,  and  tit. 
Slander ;  Com.  Di^.  Action  upon  the  Case  for 
Defamation,  and  tit.  Libel ;  Yin.  Ab.  tit.  Li- 
bel ;  Selw.  N.  P.  Libel,  and  tit.  Slander ;  Holt, 
Oeorse,  Starkie,  and  Mence's  Treatises  on 
Slander,  and  2  Starkie  on  Evidence,  844  to 
883 ;  and  as  to  indictment  for  libels,  see  post, 
4  book,  150. 

With  respect  to  an  imputation  of  the  guilt 
of  some  omncc  ponishaole  in  the  temporal 
courts,  as  an  infamoos  crime,  or  punishable 
with  imprisonment ;  the  accusation  must  be 
precise,  or  hate  such  an  allusion  to  some  prior 
transaction,  that  the  hearers  of  the  slander 
most  necessarily  have  understood  that  the 
■kadflrtl  mMBt  to  impot*  the  pkintiiTa  guilt 


of  some  punishable  offence;  for  though  th* 
rule  of  construing  words  in  mitiori  sensu  is 
now  exploded,  (5  East,  463.  Fitsg.  253L 
Bui.  N.  P.  4.  10  Mod.  198),  yet  an  innuendo  or 
construction  cannot  be  given  to  words  whidi 
they  do  not  necessarily  import,  either  of  them- 
selves, indepNsndently  of  any  other  circum- 
stances, or  with  necessary  reference,  or  some 
other  circumstances  occurring  at  the  time  of 
the  accusation.  6  T.  R.  691.  4  Co.  17.  b. 
11  Mod.  99.  4  Esp.  N.  P.  218.  8  Ea•^  427. 
On  this  account  it  is  not  actionable  to  caQ  & 
person  "  villain,"  *^  cheat,"  "  rascal,"  **  •wind- 
ier," or  **  rogue,"  or  to  say  he  is  "  forsworn,** 
without  a  colloquium  of  some  proceeding  in  a 
court  of  justice,  in  which  the  party  had  been 
examined  on  oath.  6  T.  R.  691.  2  H.  Bin. 
531.  2  Wils.  404.  87.  8  East,  428.  1  Boa. 
&  PuL  331.  2  Saund.  307.  4  Co.  15.  b.  2 
Ventr.  28.  2  Buls.  15a  Holt*s  Law  of  Li- 
bel,  176.  As  to  this  point,  see  Com.  Dig.  tit. 
LibeL    FiUg.  12L  253.     Th«  Uw  daaa  not 
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iad  derogation.     As  if  a  man  maliciously  and  falsely  utter  any  slander  or 
false  tale  of  another ;  which  may  either  endanger  him  in  law,  by  impeachr 


eopnder  these  Utter  words  as  necessarily  im- 
puting the  guilt  of  a  crime  punishable  l^  the 
temporal  courts.  So  the  term  **  forsworn" 
does  not,  in  legal  consideration,  necessarilj 
import  perjurj  or  false  swearing  in  a  regular 
juaicial  proceeding,  and  consequently  does 
not  necessarily  impute  to  the  party  the  guilt 
of  hsTittg  committed  a  punishable  crime.  6 
T.  R.  694.  4  Co.  15.  2  Buist.  150.  Holt's 
Law  of  Libel,  176. 

But  if  either  of  the  above  expressions,  not 
actionable  in  themseWes,  be  accompanied  by 
any  other  circamstances  tending  to  throw  the 
imputation  of  a  punishable  crime  on  the  party 
accused,  and  be  so  undersuxxi  by  the  hearers, 
they  are  actionable.  6  T.  R.  604.  So,  on  the 
other  hand,  words  prima  facie  importing  a 
daige  or  cnilt,  as  to  call  a  person  "  thief," 
may  be  quuified  by  the  expressions  and  other 
cireamstances,  eWncinc  that  the  accuser  did 
not  mean  to  insinuate  uiat  the  party  had  been 
l|iiihy  of  such  crime,  and  in  that  case  no  ac- 
tion will  be  sustainable ;  as,  if  the  words  be 
•you  are  a  thief,"  for  "you  stole  my  tree," 
me  stealing  of  which  is  not  felony  ;  or  where 
die  witnesses  called  to  prove  the  slander,  ad- 
mit that  they  do  not  believe  the  defendant 
meant  to  impute  that  the  plaintiff  had  been 
nilty  of  felony.  Cro.  Jac.  114.  B.  N.  P.  5. 
Peake,N.  P.4.  4  Co.  19.  Stn.  142.  2  Esp. 
E.218.    2  New.  R.  335. 

The  accusation  of  a  mere  intent,  propensi- 
ty, or  inclination  to  commit  a  crime,  &e.  is 
not  actionable,  because  it  only  imputes  an 


the  temporal,  or  where  special  damage  has 
been  sustained,  the  latter  courts  have  the  ex- 
clusive jurisdiction,  and  will  aflbrd  redress  for 
the  entire  slander.  2  T.  R.  473.  4  Co.  Rep. 
20.  a.  b.  Sid.  214.  1  Lev.  134.  Rol.Ab.34. 
4  T.  R.  16.  b.  Cro.  Jac.  163.  12  Mod.  248. 
Ld.  Raym.809.  Vent.  220.  3  Lev.  193.  Stra. 
545.  65. 

2.  With  resjteet  to  th«  Imputation  of  having 
a  contagiouM  Disorder. — Man  being  formed  for 
society,  and  standing  in  almost  constant  need 
of  the  advice,  comfort,  and  assistance  of  his 
fellow-creatures,  it  is  highly  reasonable  that 
any  words  which  import  tne  chaise  of  having 
a  contagious  distemper,  should  be  in  them- 
selves actionable,  because  all  prudent  persons 
will  avoid  the  company  of  a  person  having 
such  a  distemper.  Bac.  Ab.  Slander,  B.  Com. 
Dig.  Action  on  the  Case  for  Defamation,  D. 
28.  2  Wils.  403, 4.  The  mere  accusation  of 
having  had  a  disease,  is  not  actionable,  be- 
cause it  alludes  to  a  past  disease.  2  T.  R. 
473,4.  2  Stra.  1189.  As  to  particular  dis- 
reputable disorders,  see  Cro.  Ehz.  289.  Hob. 
5.  219.  Rol.  M.  43.  2  T.  R.  473.  1  Saund. 
24&  n.  3.    Bac.  Ab.  tit.  Slander. 

3.  At  to  Slander  affecting  a  Permn  m  hut 
Office  or  Tnut. — ^When  profit  or  emolument 
is  attached  to  them,  any  words  which  directly 
impute  an  unfitness,  either  in  respect  of  mo- 
rals or  inability  to  discharge  the  duty  of  the  of- 
fice, are  actionable.  ISalk.  695.698.  Rol.  Ab. 
65.  2  Esp.  500.  5  Rep.  125.  1  Stra.  617.  2  Ld. 
Raym.1369.  4  Rep.  16.  a.    Bull.  N.  P.  4.    But 


inchoate  immorality,  and  not  the  actual  com-    in  an  office  merely  honorary y  to  which  no  pro- 

■ussioa  of  a  crime  tor  which  the  party  accused    *'  *"'  --  -'---•-—> ^-» '- '  — 

eottld  be  punished.  4  Co.  Rep.  16.  b.  18.'  b. 
4  Esp.  R.  219.  Cro.  Jac.  15a  1  Rol.  Ab.  41. 
Fieeni.46.  7  Tannt  431.  4  Price,  46.  But 
aa  accusation  of  seducing  another  to  commit 
a  cnrae,  aa  subornation  of  perjury,  is  action- 
able. 1  Rol.  Ab.  41 ;  or  of  soliciting  a  servant 
tostcal,3Wi]a.l86.  2  East,  5 ;  but  see  Salk. 


A  verbal  iaiputation  of  the  breach  of  any 
I,  duty,  c 


1  virtue,  duty,  or  obligation,  such  as  chas 
tity,  piety,  &o.  (which,  though  it  may  depre- 


fit,  dec.  is  attached,  a  verbal  accusation  ol  m- 
eapaeity,  &c.  is  not  actionable.  5  Co.  Rep. 
125.  4  Rep.  16.  a.  Salk.  695.  8.  1  Rol.  Ab. 
65.  2  Esp.  500.  3  Wils.  177.  1  Mai.  Ent. 
244.  In  an  office  of  trust  and  emolument,  an 
imputation  of  an  huent  or  inclination  to  com- 
mit a  criminal  breach  of  duty,  is  actionable, 
which  is  an  exception  to  the  before-mentioned 
rule.  Salk.  695.  1  Stra.  617.  2  Ld.  Raym. 
1369.  1480.  4  Rep.  16.  a.  3  Wils.  177.  2 
Saund.  307;  see  Cro.  Jac.  339.  b.  1.  9.  Bull. 
N.  P.  5.    Holt»s  Law  of  Libel.  197.    A  ver- 


eiate  a  person  in  the  opinion  of  society,  and    bai  imputation,  that  the  plaintiff  gave  to  the 


■abject  him  to  censure  in  the  ecclesiastical 
eooit,  does  not  expose  him  to  punishment  in 
the  tcmpoial  courts),  is  not  actionable,  4 
Taont.  355 ;  though  if  in  writing,  it  will  be 
otherwise,  3  Wils.  187.  Com.  Dig.  tit.  Action 
oa  the  Case  &r  Defamatioo,  F.  20 ;  and  the 
party  aiqgrieved  must  resort  to  the  ecclesiasti- 
cal eoQfts  for  redress,  which  courts  were  es- 
tablished for  reformation  of  morals,  and  have 
an  exclusive  jurisdiction  over  the  punishments 
of  ibmieation,  dec.  Therefore  in  accusations 
of  such  offences,  as  could  not  endanger  the 


commissioners  of  the  admiralty  2002.  for  a 
warrant  to  be  purser  of  a  man-of-war,  would 
be  actionable,  aa  imputing  a  corruption  of  a 
public  trust,  and  a  crime  m  tempting  to  cor- 
ruption.   5  Burr.  2699. 

4.  At  to  Slander  affecting  a  Pereon  in  hie 
TradCf  Profession,  or  Occupation. — ^Words 
which  impute  the  want  of  integrit]f  or  capaci- 
tv,  whether  mental  or  pecuniary,  in  the  con- 
duct of  a  profession,  trade,  &c.  in  which  the 
party  is  engaged,  are  actionable.  1  MaL  Ent. 
Thus  sn  action  will  lie  for  accusine  a 


244. 
party  in  the  temporal  courta,  the  judges,  pro-  clergvipan  of  incontinence,  &c.  for  which  he 
Haatnf  not  to  ha  acquainted  with  the  extent  maybe  deprived,  4  Co.  17 ;  or  a  barrister,  at- 
of  the  jnnsdiction  of  the  ecclesiastical  courts,  tomey,  or  artist,  of  inability,  inattention,  or 
eonaidered  it  most  expedient  to  refer  the  party  want  of  integrity,  3  Wils.  187.  2  Bla.  R. 
t»  tkooe  courts  for  redress.  2  Salk.  092.  2  750 ;  as  to  say  of  an  attorney,  "  what,  does  he 
Sen.  946.  1  Lev.  40.  7  Mod.  78.  But  when  pretend  to  be  a  lawyer  T  he  is  no  more  a 
dks  accusation  is  partly  of  an  offence  punish-  lawyer  than  the  devil,"  3  WUs«  50.  7  Moors, 
afala  ia  the  eecleaiastical  courts,  and  partly  in  300.  3  Bro.  dc  B.  207.  3  B.  de  A.  701 ;  or  a 
Vol.  II.  15 
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ing  him  of  some  heinous  crime,  as  to  say  that  a  man  hath  poisoned  ano- 
ther, or  is  peijnred  (/) ;  or  which  may  exclude  him  from  society,  as  to 

(/)  Finch.  L.  189. 

person  in  trade  {howeveiT  inferior^  1  Lev.  115.) 
of  fraudulent  or  dishonourable  conducl,  or  of 
being  in  insolvent  circumstances.  Ld.  Rajraa. 
1480.  And  to  say  of  one  who  carries  on  the 
business  of  a  com  vender,  "  you  are  a  rogue 
and  a  swindling  rascal,  you  delivered  me  100 
bushels  of  oats  worse  by  6«.  a  bushel  than  I 
bargained  for,"  is  actionahle,  and  entitles  him 
to  a  verdict  without  proof  of  special  damage. 
3  Bing  104.  But  an  action  is  not  sustainable 
for  saying  a  tradesmen  has  charged  an  exor- 
bitant sum  for  his  goods,  &c.  unless  fraud  be 
imputed,  &c.  Bac.  Ab.  tit.  Slander,  B.  4.  If 
defamatory  words  be  spoken  of  two  persons 


affecting  them  in  their  joint  trade,  they  may 
join  in  an  action  for  the  injury.  3  B.  &  P. 
150.  In  all  these  cases  the  words  are  action- 
able, without  proof  of  special  damage,  because 
they  have  a  certain  tendency  to  iznure  the 
person  accused.  Bac.  Ab.  Slander,  B.  4.  In 
these  and  the  prior  cases  the  words  must  be 
spoken  of  the  party  in  relation  to  kia  office, 
trade,  iScc,  and  be  so  alleged  in  the  declara- 
tion, and  proved  at  the  trial,  or  the  words 
themselves  must  appear  to  have  been  spoken 
of  the  office,  d(c.  or  necessarily  to  affect  in 
that  view,  unless  special  damage  be  averred 
and  proved.  2  Saund.  307.  a.  I  Saund.  242. 
n.  3.  I  her.  280.  Ld.  Raym.  1480.  Stra.  618. 
096.  1169.    Cro.  Jac.  554.     Salk.  694. 

Words  actionable  in  respect  of  Special  Da- 
mage.— The  special  damage  sufficient  to  sup- 
port an  action,  must  be  a  certain  actual  loss, 
(as  of  a  particular  marriage),  or  the  acquaint- 
mnce  or  friendship  of  some  specified  person,  1 
Rol.  Ab.  36.  1  Lev.  261.  2  Bos.  &  Pul. 
284.  1  Saund.  243.  3  B.  &  P.  372.  4.  6.  1 
Taunt.  39.  2  £dw.  11.  Ed.  11.  b.  1.  Bac. 
Ab.  Slander,  C. ;  or  where  in  consequence  of 
the  imputation  of  incontinence,  cast  upon  a 
dissentin^l  preacher  at  a  licensed  chapel,  the 
congregation  refuse  to  allow  him  to  preach 
there'  any  more,  and  discontinue  the  emolu- 
ment they  would  otherwise  have  given  him, 
he  may  maintain  an  action  for  the  consequen- 
tial damage.  8  T.  R.  130.  Probable  damage 
has  been  in  some  instances  declared  sufficient, 
as  to  say  to  a  father  of  an  heir  apparent,  that 
he  is  a  bastard,  in  conseq^uence  whereof  the 
father  has  declared  a  design  of  disinheritbg 
him,  and  does  actually  convey  away  the  es- 
tate. 1  Rol.  Ab.  38.  Cro.  Jac.  213.  sed  vide 
3  Wils.  188.  Yet  having  incurred  the  dan- 
ger of  being  turned  out  of  doors  from  the 
parents*  displeasure,  from  calumnious  impu- 
tation, is  not  sufficient.  1  Lev.  261.  1  Taunt. 
39.  The  special  damage  must  be  incident 
and  natural  to  the  words  spoken,  and  not  the 
eonsequence  of  the  unlawful  act  of  a  third 
person.  8  East,  1.  Where  the  action  is  sus- 
tainable merely  on  account  of  special  damage 
occasioned  bj  words  not  aetionable  them- 
•elves,  it  suffices  to  bring  the  action  within 
■ix  years,  and  the  plaintiff  is  entitled  to  full 


costs,  however  small  the  damages ;  but  if  the 
words  be  actionable  in  themselves,  though 
special  damages  be  proved,  the  plaintiff,  un- 
less he  recover  damages,  will  be  entitled  tcr 
no  more  costs  than  damages,  f  Willes,  438. 
2  Ld.  Raym.  1588.  2  Stra.  936.  Tidd,  8  ed. 
997. 

II.  Falsity  of  the  Imputation.— To 
render  any  imputation  against  the  character 
actionable,  it  must  be  false,  5  Co.  125,  6  Hob. 
253  ;  and  though  the  falsity  of  the  imputation 
is  in  general  to  be  implied  till  the  contrary  be 
shewn,  2  East,  436.  I  Saund.  242.  yet  the 
defendant  may,  in  any  civil  action,  plead  spe- 
cially, though  he  cannot  give  in  evidence  un- 
der the  general  issue,  that  the  slanderous  le- 
presentation  was  true.  Willes,  20.  1  Saund. 
130.  The  instance  of  a  nsaster  making  an  un- 
favourable representation  of  his  servant,  upon 
an  application  for  his  character,  seems  to  be 
an  exception,  is  that  case  there  being  a  pre- 
sumption from  the  occasion  of  speaking,  that 
the  words  were  true.  I  T.  R.  lU.  3  Bos.  and 
Pul.  687. 

III.  The  Publication. — The  sending  n 
libel  to  the  party  libelled,  is  a  sufficient  publi- 
cation to  subject  the  libeller  to  an  indictment^ 
as  tending  to  a  breach  of  the  peace.  2  Bla. 
Rep.  1038.  IT.  R.  110.  1  Saund.  132.  n.  2, 
4Esp.N.P.117.  2Esp.623.  2  East's  Rep. 
361.  2  Bam.  K.  B.  102.  2Kel.58.  2  Stark. 
245.  But  it  is  essential  to  the  support  of  an. 
action,  that  there  be  a  publication  by  the  de- 
fendant of  the  libel  or  words  to  a  third  person, 
and  also  that  such  person  understood  the  words 
in  the  sense  the  plaintiff  wishes  to  establish, 
or  that  they  necessarily  have  that  meaninc. 
1  Rol.  Ab.  74.  Cro.  Eliz.  857. 861.  1  Saund. 
242.  n.  3.  2  Saund.  307.  Bac.  Ab.  Slander, 
D.  It  is  the  province  of  a  jury  to  decide 
whether  or  not  a  publication  be  sufficiently 
proved.  2  Bla.  Rep.  1037.  1  Saund.  132.  n. 
2k  It  is  immaterial  in  what  way  the  slander 
was  conveved,  however  obscure,  if  the  person 
who  heard  it  understood  it  in  an  actionable 
sense,  and  the  court  will  put  the  witnesses' 
construction  on  the  words,  the  old  rule  of  in- 
tendment in  mitiori  sensu  being  exploded.  5 
East,  463.  Bac.  Ab.  Libel,  A.  3.  If  A.  send 
a  manuscript  to  the  printer  of  a  periodical 
work,  and  aoes  not  restrain  the  printing  and 
publishing  it,  and  he  print  and  publish  it,  A. 
IS  liable  as  the  publisner,  and  liable  to  an  ac- 
tion, 5  I>>w.  201 ;  and  proof  that  the  defend- 
ant knew  that  letters  addressed  to  the  plaintiff* 
were  usually  opened  by  his  clerk,  is  evidence 
to  go  to  a  jury,  of  his  intention  that  the  libel 
should  be  read  by  a  third  person,  so  as  to 
amount  to  an  actionable  publication,  2  Stark. 
63 ;  and  proof  of  the  delivery  of  a  copy  of  a 
newspaper,  containing  a  libel,  to  the  stamp 
office,  IS  sufficient  proof  of  publication.  4 
B.  &  C.  35.  Every  copy  of  a  libel  sold  bj 
defendant  is  a  separate  publication,  and  a  se* 


t  The  Revised  Statutes  of  New-York  require  both  actions  of  slander  to  be  brvught  in  tw» 
jmn.    (3  R.  S.  206,  4  20.) 
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him  with  hamg  an  infectious  disease  i  er  which  may  uiqMk  or. 
B  trade  or  livelihoodt  as  to  call  a  tradesmaa  a  bankrupti  a  physiciaji 


puate  offence,  and  the  court  will  not  reetrMn 
tlie  proceedings  against  the  jMity  for  second 
Hid  jofasequieAt  pabUcafcions.  i  Gbitljr  R. 
461. 

IV.  The  OocA«roK^-To  render  words  ac- 
tionable, ther  must  be  ottered  without  legal 
oeeaaioD.  On  some  xjccnsions  it  is  justifiable 
to  «tter  slander  of  another,  in  others  it  is  ex- 
cosable,  pravided  it  be  uttered  without  express 
mdicB.  Bac.  Ab.  Slander,  D.  4.  1  B.  d(  P. 
set.  Styles,  46.  8.  Cio.  Jse.  90.  1  RoU. 
Ab.  87.  2  Burr.  609.  1  Yin.  Ab.  54a  It  is 
jnstiiable  for  a  banister  to  use  scandalising 
ezpseaaioas  in  support  of  his  client's  cause, 
and  pertiMnt  thereto.  1  Maule  ^  SeU  280. 
lieU  L.  L.  '  1  Holt's  Rep.  ft31.  1  B.  d(  A. 
2312.  And  no  £dse  or  scandalous  matter  een- 
Isined  in  articles  of  the  peace  exhibited  to  jus- 
tiees,  or  an^  other  proeeedings  in  a  regular 
court  of  justice,  where  the  court  has  iurudic- 
tion,  (Dyer,  285.  4  C«».  14.  HolVs  L.  L. 
1^.)  or  before  the  house  of  commons,  1 
Ssand.  131,2,  a.  n.  1.  i  M.  &  S.280.  3 
Tsunton,  456.  will  be  actionable.  A  petition 
m  BMoional,  addressed  by  a  tradesman  to  the 
■scrstanr  at  war,  complaining  of  the  conduct 
Ufa  hal^pay  officer  in  not  paying  his  debts, 
and  stating  the  facts  of  his  case  bona  fide,  is 
Bst  actionable  as  a  libeL  And  eridence  shew- 
JM  the  occsaion  of  the  writing  and  his  belief 
efihe  facta  stated,  may  be  given  under  the 
anieial  issne.  5  B.  dc  A.  642.  1  Dow.  dc 
Ky.  252.  The  declaration  of  a  court-martial, 
that  the  charge  of  the  prosecutor  was  malici- 
oas  and  groundless,  and  that  his  conduct  in 
Usely  cslumniating  the  accused,  was  highly 
iafunoua  to  the  serrice,  will  not  subject  the 
pnsident  to  an  action  for  a  libel  for  having 
delivefed  such  declaration,  annexed  to  their 
ssntenee  of  acquittal  of  the  officer  accused. 
Id  the  judge  advocate,  2  N.  R.  341.  or  to  the 
eonunander-in-chief.  It  is  a  privileged  com- 
munication, and  cannot  be  produced  in  evi- 
dence, or  an  office  copy  thereof.  4  Moore, 
563.  2  Bn>.  Bing.  130.  But  an  order  to  a 
governor  abroad  to  dismiss  an  officer  does 
not,  therefore,  authorize  his  publishing  the 
gnmnds  of  dismissal.  3  Taunt.  456.  These 
words,  *'the  Rev.  John  Robinson  and  Mr. 
James  Robinson,  inhabitants  of  this  town,  not 
being  persons  that  the  proprietors  and  annual 
SBbscnbeia  think  it  proper  to  sssociate  with, 
are  excluded  this  room,^'  published  by  posting 
a  paper  on  which  they  were  written,  purport- 
ing to  be  a  regulation  of  a  particular  society, 
were  held  not  to  be  a  libel.  1  Price,  11.  And 
iiSs  not  lawful  to  reduce  verbal  slander  into 
wiitinc,  and  publish  it,  unless  in  confidence 
and  without  malice.  2  East  R.  426.  IT.R. 
40.  3  B.  dc  P.  587.  And,  therefore,  a  plea 
to  a  declaration  for  a  libel,  that  it  was  copied 
from  another  newspaper,  setting  forth  the  pro- 
pnetors  of  such  newspsper.  is  no  justification, 
as  it  did  not  set  forth  that  they  were  the  origi- 
nal authors  of  the  libel,  4  B.  &  A.  603 ;  and 
I  that  if  thqr  had  been  named  by  the 


defoadant  aa  such,  in  his  publication,  that 
— "     ^  ,  to  a  justification.  lb.    A 


servant  cannot  maintain  an  action  against  his 
former  master  for  words  spoken  or  written, 
giving  him  a  character,  even  though  the  mas- 
ter make  specific  charges  of  fraud,  -unless  the 
latter  prove  the  fakehood  and  malice  of  the 
chaises.  Bui.  N.  P.  8.  3  £sp.  201.  1 
Camp.  267.  1  T.  R.  110.  4  Burr.  2425.  1 
Carr.  279.  A  master  is  not  generally  bound 
to  prove  the  truth  of  the  character  he  gives  to 
a  servant,  yet  if  he  officiously  state  any  triviid 
misconduct  of  the  servant  to  a  former  master, 
in  order  to  prevent  him  giving  a  second  charac- 
ter, and  man  himself,  upon  application,  give 
the  servant  a  bad  character,  the  truth  of  which 
he  is  not  able  to  prove,  an  action  is  maintain- 
able asaiast  him.  Id.  ibid,  and  3  B.  dt  P.  587. 
and  Holt  L.  L.  201.  So  a  letter  written,  or 
words  spoken  to  a  father  in  relation  to  acme 
supposed  fault  of  his  children,  are  excusable. 
2  Brown.  151.  2  Burn.  £.  L.  126.  779.  1 
Yin.  Ab.  540.  60.  Or  of  the  worda  are  inno- 
cently read,  as  a  story  out  of  history,  Cue.  Jac 
01  i  or  were  spoken  m  a  sense  not  defomato- 
ry,  4  Rep.  12 ;  or  confidentially,  as  a  waminf 
against  the  mal-practiees  of  another.  1  Camp. 
267.  The  repeating  or  reading  a  libel  out  of 
merriment,  if  roalicioua,  is  actionable,  9  Rep. 
39,  but  if  there  i^  no  malice,  it  is  said  to  be 
otherwise.  Moore,  627.  9  Rep.  59.  It  is 
not  a  libel  if  a  party  deeply  interested  in  the 
investigation  ot  any  fact,  should,  as  one  of 
the  means  of  investigation,  make  such  a  writ- 
ten inquiry  after  another,  as  amounu  to  the 
imputation  of  a  crime.  Even  where  such  in- 
quiry should  not  appear  to  be  made  with  a 
view  towards  a  legal  proceeding,  yet  if  done 
bona  JuUf  and  with  aa  honest  intention,  the 
law  will  protect  such  a  publication,  Delany  v. 
Jones,  4  Esp.  N.  P.  191.  Holt's  L.  L.  184  • 
but  if  the  legal  object  might  have  been  obtain- 
ed by  means  less  injurious,  then  an  action  is 
sustainable.  2  Stark.  297.  Where  A.  B. 
met  the  defendant,  and  said,  "  I  hear  that  you 
say  the  plaintiff's  bank  at  M.  has  stepped.  Is 
it  true  r  Defendant  answered,  <*  Yes,  it  is, 
I  waa  told  so ;  it  was  so  reported  at  C,  and 
nobody  would  take  their  bills,  and  I  came  to 
town  in  consequence  of  it  myself;"  it  is  a 
question  for  the  jury,  whether  the  defendant 
understood  A.  B.  asked  the  question  for  his 
own  guidance,  and  if  so,  it  was  a  privileged 
communication,  (if  the  facts  were  true),  but  if 
not  so  understood  by  the  defendant,  then  the 
law  infers  malice,  without  its  being  so  found 
by  the  jurr.  4  B.  &  C.  247.  It  is  not  libel- 
lous to  ridicule  a  literary  composition,  or  the 
author  of  it,  as  far  as  he  has  embodied  him- 
self with  his  work ;  and  if  he  is  not  followed 
into  domestic  life  for  purposes  of  personal 
slander,  he  cannot  maintain  an  action  for  any 
damage  he  may  suffer  in  consequence  of  be- 
ing thus  rendered  ridiculous.  1  Camp.  355. 
1  Esp.  Rep.  28.  dc  194.  Holt  L.  L.  205,  6. 
Selwyn.  N.  P.  1044.    So  a  fair  comment  on  a 

fublic  entertainment  or  performance  is  lawfiil, 
Esp.  R.  28 ;  but  it  LB  otherwise  if  the  critic 
introduce  facts  and  comments,  or  abuse,  not 
connected  with  the  work,  for  the  puxpos^  of 
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a  quack,  or  a  lawyer  a  knave  (g).    Words  spoken  in  derogation  of  a  peer, 
a  judge,  or  other  great  offieer  of  the  realm,  which  are  called  seandahtm 


(g)  Finch.  L.  180. 


deftmiog  the  private  character  of  the  author. 
1  Camp.  355.  Selw.  N.  P.  1044.  3  Bing.  R. 
88.  And  where  the  alanderoas  comments  are 
upon  a  petition  to  the  house  of  commons,  and 
likewise  the  petitioner,  the  criticism  is  not 
privileged.  3  Bing.  R.  88.  The  editor  of  a 
public  newspaper  is  not  justified  in  calumni- 
ous attacks  on  the  private  character  of  the 
editor  of  another  newspaper.    2  Stark.  93. 

WWi  rupeet  to  the  KmortM  of  judicial  Pro- 
eeedingtf  <f^. — To  publish  a  full,  true,  and  en- 
tire account  of  proceedings  in  courts  of  jus- 
tice upon  a  trial,  or  in  parliament,  is  not  in 
general  libellous.  8  T.  R.  298.  1  B.  dc  P. 
525.  7  Hob.  267.  7  East,  503.  But  a  party 
will  not  be  justified  in  publishing  concliuunu 
unfavourable  to  another,  which  he  draws  him- 
self from  the  evidence  delivered  in  a  court  of 
justice,  instead  of  stating  the  evidence  itself. 
4  B.  dc  A.  005.  Especially  if  such  conclu- 
sion be  calculated  to  produce  a  more  unfa- 
vourable impression  than  the  original  proceed- 
ing itself.  7  East,  493.  7  Moore,  200.  3 
Brod.  dc  B.  297.  3  B.  dt  A.  702.  Nor  can  a 
correct  account  of  the  proceedinp  in  a  court 
of  justice  be  published,  if  such  account  con- 
tain matter  of  a  scandalous,  blasphemous,  or 
criminal  tendency ;  and  if  it  do,  it  is  a  ground 
for  a  criminal  information.  3  B.  dt  A.  167. 
And  the  publication  of  the  proceedings  of  a 
court  of  law,  containing  matter  defamatory  of 
a  person  who  is  neither  a  party  to  the  suit,  nor 
present  at  the  time  of  the  inquiry,  seems  to 
amount  to  a  libel.  3  B.  dc  A.  702.  7  East, 
503.  1  M.  dc  S.  278.  And  if  the  publication 
of  proceedings  before  a  comer's  inquest,  or 
a  preliminary  inquiry  before  a  magistrate,  how- 
ever correct  in  the  statement,  contain  libellous 
matter  of  another,  '\t  is  actionable.  3  B.  dt 
G.583. 

V.  Thb  Malice  ob  Motivi.— See  in 
aeneral,  2  Stark,  on  Evid.  862  to  871.  902  tp 
907.  Malice  is  also  considered  essential  to 
the  support  of  an  action  for  slanderous  words. 
But  malice  is  to  be  presumed  until  the  contra- 
ry be  proved,  (4  B.  &  G.  247--585.  1  Saund. 
242.  n.  2.  1  T.  R.  111.  544.  1  East,  563.  2 
East,  436.  2  New.  R.  335.  Bui.  N.  P.  8.) 
except  in  those  cases  where  the  occasion  prima 
facie  excuses  the  publication,  4  B.  &  G.  247 ; 
as  in  the  before-mentioned  instance  of  a  mas- 
ter giving  the  character  of  his  servant,  in 
which  the  plaintiff  must  prove  express  malice ; 
or  that  the  imputation  was  whoUy  false,  from 
which  malice  may  be  inferred.  1  T.  R.  HI. 
3  B.  dt  P.  587.  But  if  the  plaintiff  can  prove 
that  the  defendant  acted  maliciously  under  the 
mask  of  the  former  excusable  occasions,  an 
action  is  always  sustainable.  3  B.  &  P.  587. 
150.  9  Rep.  59.  2  East,  426.  And  on  the 
same  ground  that  a  lunatic  has  been  held  lia- 
ble to  make  compensation,  civilly,  for  any  inju- 
S'  he  may  do,  15  Yin.  160.  12  Mod.  332.  3 
ol.  Ah.  547.  Go.  Lit  247,  it  should  seem 
that  when  an  injury  has  been  sustained  by  the 
flippant  and  beonaiderata  unfounded  report 


of  another,  though  not  malicious,  an  action  is 
sustainable.  The  averment  in  pleading,  tha 
the  words  were  falsely  uttered,  is  tantamount 
to  an  averment  of  malice.  1  Saund.  242.  n. 
2.  In  the  case  of  written  slander,  the  intent 
is  to  be  collected  from  the  paper  itself,  unless 
explained  by  the  mode  of  publication  and 
other  circumstances  ;  and  the  defendant  must 
he  presumed  to  intend  that  which  his  act  is 
likely  to  produce.  4  B.  dc  A.  95.  This  is 
elucidated  in  some  modem  cases,  where  it  is 
laid  down,  that  althpugh  malice  is  the  gist  of 
the  action  for  slander,  there  are  two  sorts  of 
malice,  malice  in  fact,  and  malice  in  law ;  the 
former  denoting  an  act  done  from  ill  will  to- 
wards an  individual ;  the  latter  a  wrongful  act, 
intentionally  done,  without  just  cause  or  ex» 
cuse.  In  ordinary  actions  for  slander,  malice 
in  law  is  to  be  inferred  from  the  publishing 
the  slanderous  matter,  the  act  itself  being 
wrongful  and  intentionsi,  and  without  any  just 
cause  or  excuse ;  but  in  actions  for  slander,  pri- 
ma facie  excussble  on  account  of  the  catue  of 
publishing  the  slanderous  matter,  malice  in  fiiet 
must  be  proved,  4  B.  d&  C.  247 ;  and  see  Gilb. 
Gases,  L.  dc  E.  190,  1,  2.  where  it  is  laid 
down,  that  though  malice,  in  vulgar  aeeeptap 
tion,  is  a  desire  of  revenge,  or  a  settled  anger 
against  a  person,  yet,  in  its  legal  sense,  it 
means  the  doing  an  act  without  ajust  cause. 
See  judgment  of  court  in  3  B.  dc  Cf.  584,  5.  2 
B.  &  G.  257. 

Secondly,  Written  Skmder.-^A,  libel,  in  its 
most  extensive  meaning,  signifies  any  mali- 
cious defamation,  expressed  either  in  printing, 
writing,  pictures,  or  effigies.  5  Go.  Kep.  125, 
6.  Bac.  Ab.  lit  Libel.  Gom.  Dig.  tit  LibeL 
1  Saund.  132.  n.  2.  2  Gamp.  511.  The  rules 
which  we  have  noticed  in  respect  to  verbal 
slander  are,  for  the  most  part,  applicable  to  li- 
bels ;  with  the  exception  of  one  important  dis- 
tinction, that  slanderous  accusations,  reduced 
into  writing,  are  not  the  less  actionable  be- 
cause|not  imputing  a  crime  punishable  in  the 
temporal  courts ;  for  any  written  slander, 
though  merely  tending  to  render  the  party 
subject  to  disgrace,  ridicule,  or  contempt,  is 
actionable,  though  it  do  not  impute  any  defi- 
nite crime,  punishable  in  the  temporal  courts ; 
as,  to  write  that  a  person  is  a  swindler  or  hy- 
pocrite, or  that  a  woman  has  been  guilty  of 
fornication,  or  that  a  man  is  an  itchy  old  toad. 
1  B.  dt  P.  331.  2  H.  B.  532.  2  Wils.  404. 
1  T.  R.  748.  Hard.  470.  2  B.  dt  P.  748. 
Holt's  Law  of  Libel.  212.  2  Salk.  097, 8.  Holt 
Rep.  654.  4  Taunt.  355.  So,  an  action  is 
sustainable  for  a  libel  imputing  to  a  person 
gross  want  of  feeling ;  as,  that  although  he 
was  aware  of  the  death  of  a  person  occasion- 
ed by  his  improperly  driviiig  a  carriage,  he 
had  attended  a  public  ball  in  the  evening  of 
the  same  day.  1  Chitty  R.  480.  2  B.  dc  U. 
678.  4  Dowl.  dc  R.  230.  This  distinction 
proceeds  from  the  difference  between  the  de- 
crees of  malignity,  and  the  extent  of  the  in- 
jury with  respect  to  slander  written  or  spoksn ; 
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mu^ntOum^  tire  h«ld  to  be  still  more  heinous  (A) :  and  though  they  be  such 
as  would  not  be  actionable  in  the  case  of  a  common  person,  yet  when 
vpoken  in  disgrace  of  such  high  and  respectable  characters,  they 
amount  to  an  atrocious  injury ;  *which  is  redressed  by  an  action  [*124] 
on  the  case  founded  on  many  ancient  statutes  (t) ;  as  well  on  be* 
half  of  the  crown,  to  infdct  the  punishment  of  imprisonment  on  the  slan- 
derer, as  on  behalf  of  the  party,  to  recover  damages  for  the  injury  sustain- 
ed (10).  Words  also  tending  to  scandalize  a  magistrate,  or  person  in  a 
public  trust,  are  reputed  more  highly  injurious  than  when  spoken  of  a 
private  man  {k).  It  is  said,  that  formerly  no  actions  were  brought  for 
words,  unless  the  slander  was  such  as  (if  true)  would  endanger  the  life  of 
the  object  of  it  (/).  But  too  great  encouragement  being  given  by  this 
lenity  to  false  and  malicious  slanderers,  it  is  now  held  that  for  scandalous 
words  of  the  several  species  before-mentioned,  (that  may  endanger  a  man 
by  subjecting  him  to  the  penalties  of  the  law,  may  exclude  him  from  so- 
ciety, may  impair  his  trade,  or  may  affect  a  peer  of  the  realm,  a  magis- 
trate or  one  in  public  trust),  an  action  6q  the  case  may  be  had,  without 
proving  any  particular  damage  to  have  happened,  but  merely  upon  the 
probability  that  it  might  happen.  But  with  regard  to  words  that  do  not 
thus  apparently,  and  upon  the  face  of  them,  import  such  defamation  as 
will  of  course  be  injurious,  it  is  necessary  that  the  plaintiff  should  aver 
some  particular  damage  to  have  happened ;  which  is  called  laying  his 
action  with  a  per  quod.  As  if  I  say  that  such  a  clergyman  is  a  bastard, 
he  cannot  for  this  bring  any  action  against  me,  unless  he  can  shew  some 
special  loss  by  it ;  in  which  case  he  may  bring  his  action  against  me,  for 
saying  he  was  a  bastard,  per  quod  he  lost  the  presentation  to  such  a  liv- 

(A)  I  Ventr.  60.  (ft)  Lord  Raym.  1809. 
_              _.  It.  88. 


(f)  Westm.  1.   S  Edw.  L  c  M.   S  Ric.  U.  c.  9. 
MRic.U.c.  11. 


(2)  3 Vent.! 


.  the  former  being  more  deliberate,  more  capa- 
ble of  extensive  circulation,  and  more  perma- 
nent in  its  injariotis  eonseqaencea,  than  the 
latter.  2  East,  430.  Hard.  470—3.  Burr. 
sea  Fitzg.  253.  Another  distinction  be* 
tween  them  is,  that  written  slander  is  indict- 
able, as  tending  to  a  breach  of  the  peace, 
whersas  Terbal  is  not  indictable,  unless 
a  magittraU  in  the  execution  of  his 
And.  384.  lStra.420.  2Stra.ll57. 
Salk.  689.  098.  Holt's  Law  of  Lib.  169.  and 
cases  there  referred  to.  Holt's  Rep.  654 ;  or 
calcniated  to  profoke  a  person  to  fi^ht  a  duel. 
So,  with  regard  to  the  statute  of  limitations, 
an  action  ibr  words,  actionable  in  themselves, 
is  not  sustainable  after  two  years  have  elapsed, 
21  Jac.  L  c.  16 ;  but  the  remedy  for  a  libel,  is 
■ot  thereby  affected,  and  may  be  brought  with- 
in six  years.  With  respect  to  the  remedies 
for  words  and  libels,  an  action  on  the  case  is 
the  general  remedy,  the  writ  of  conspiracy 
having  grown  obsolete.  1  Saund.  228.  1  Stra. 
103.    Co.  Lit  161.  a.  n.  4. 

As  to  Slandsb  or  Titlv,  see  in  general 
Tin.  Ab.  Slander  of  Title,  pi.  16.  2  B.  d(  C. 
486.  The  slander  is  actionable  if  a  malicious 
motive  be  proved.  4  Burr.  2422.  But  to  say 
that  a  vender  cannot  make  a  good  title,  be- 
lieving at  the  same  tisie  that  he  cannot,  from 
a  supposed  forfoitore  of  the  estate,  is  not  ac- 
tisoable.    3  TaimtS46.    ~ 
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See  also  1  M.  dc  S. 
But  a  stranger  who  justifies 


a  publication  defamatory  o£  another's  title, 
under  the  party  claiming  title,  must  shew  that 
it  was  made  by  his  authoriiy.  1  M.  dc  S.  304. 
No  action  will  lie  when  the  slanderer  prevents 
the  sale  of  the  land  by  asserting  a  claim  in 
himself,  though  unfounded,  unless  it  be  know- 
ingly bottomed  in  fraud,  as,  upon  an  instru- 
ment which  the  claimant  knows  to  be  forged, 
and  it  is  so  averred  in  the  declaration,  ana 
proved  on  the  trial.    4  Rep.  16. 

(10)  This  action  orjpubUo  prosecution,  (for 
it  partakes  of  both),  for  acandahan  magnatum, 
is  totally  different  from  the  action  of  slander 
in  the  case  of  common  persons.  The  $c(mda' 
lum  magruMfum  is  reduced  to  no  rule  or  certain 
definition,  but  it  may  be  whatever  the  courts 
in  their  discretion  shall  judge  to  be  derogatory 
to  the  high  character  of  the  person  of  whom 
it  is  spoken ;  as  it  was  held  to  be  »candahmi 
magnatwny  to  say  of  a  peer,  "  he  was  no  more 
to  be  valued  than  a  dog ;"  which  words  would 
have  been  perfectly  harmless  if  uttered  of  any 
inferidr  person.  Bull.  N.  P.  4.  This  action 
is  now  seldom  resorted  to.  By  the  two  first 
statutes  upon  which  it  is  founded,  (3  Ed.  I.  c. 
34.  and  2  R.  IL  st.  2.  c.  5.),  the  defendant  may 
be  imprisoned  till  he  produces  the  first  author 
of  the  scandal ;  hence  probably  is  the  origin  of 
the  vulgar  notion  that  a  person  who  has  propa- 
gated slander  may  be  oompeUed  to  give  up  nia 
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jug  (m).  In  hke  manner  to  slander  another' ma^s  tMe^  hj  •preidmg  Mch 
injurious  reports^  as,  if  true,  would  deprive  him  of  his  estate,  (as  to  call 
the  issue  in  tail,  or  one  who  hath  land  by  descent,  a  bastard),  is  actionable, 
provided  any  special  damage  accrues  to  the  proprietor  thereby  ;  as  if  he 
loses  an  opportunity  of  selling  the  land  (n).  But  mere  scnrnlity,  or  op- 
probrious words,  which  neither  in  themselves  import,  nor  are  in  fact  attend- 
ed with,  any  injurious  effects,  will  not  support  an  action.  So 
[*125]  scandals,  which  concern  matters  merely  spiritual,  as  to  call  a  *man 
heretic  or  adulterer,  are  cognizable  only  in  the  ecclesiastical 
court  (o) ;  unless  any  temporal  damage  ensues,  which  may  be  a  founda- 
tion for  hper  quod.  Words  of  heat  and  passion,  as  to  call  a  man  a  rogue 
and  rascal,  if  productive  of  no  ill  consequence,  and  not  of  any  of  the 
dangerous  species  before-mentioned,  are  not  actionable  :  neither  are  words 
spoken  in  a  friendly  manner,  as  by  way  of  advice,  admonition,  or  concern, 
without  any  tincture  or  circumstance  of  ill-will :  for,  in  both  these  cases, 
they  are  not  maliciously  spoken,  which  is  part  of  the  definition  of  slan- 
der {p).  Neither  (as  was  formerly  hinted)  {q)  are  any  reflecting  words 
made  use  of  in  legal  proceedings,  and  pertinent  to  the  cause  in  hand,  a 
sufBcient  cause  of  action  for  slander  (r).  Also  if  the  defendant  be  able  to 
justify,  and  prove  the  words  to  be  true,  no  action  will  lie  («),  even  though 
special  damage  hath  ensued :  for  then  it  is  no  slander  or  false  tale.  As  if 
I  can  prove  the  tradesman  a  bankrupt,  the  physician  a  quack,  the  lawyer 
a  knave,  and  the  divine  a  heretic,  this  will  destroy  their  respective  actions  : 
for  though  there  may  be  damage  sufficient  accruing  from  it,  yet,  if  the  fact 
be  true,  it  is  damnum  absque  injuria ;  and  where  there  is  no  injury,  the  law 
gives  no  remedy.  And  this  is  agreeable  to  the  reasoning  of  the  civil 
law  {t) :  *'  eum  qui  noeentem  infamat,  nan  hst  aequum  et  honum  oh  earn  rem 
eandemnari ;  delicta  enim  noeentiwn  neta  esse  oportet  et  expedit?^ 

A  second  way  of  affecting  a  man's  reputation  is  by  printed  or  written 
libels,  pictures,  signs,  and  the  like  ;  which  set  him  in  an  odious  or  ridicu- 
lous (u)  light,  and  thereby  diminishes  Ids  reputation.  With  regard  to  libels 
in  general,  there  are,  as  in  many  other  cases,  two  remedies ;  one  by  in- 
dictment, and  the  other  by  action.  The  former  for  the  public  offence ; 
for  every  libel  has  a  tendency  to  the  breach  of  the  peace,  by  provoking 
the  person  libelled  to  break  it :  which  offence  is  the  same  (in  point 
[•126]  of  law)  whether  •the  matter  contained  be  true  or  false  ;  and  there- 
fore the  defendant,  on  an  indictment  for  publishing  a  libel,  is  not 
allowed  to  allege  the  truth  of  it  by  way  of  justification  (to)  (11).  But  in 
the  remedy  by  action  on  the  case,  which  is  to  repair  the  party  in  damages 
for  the  injury  done  him,  the  defendant  may,  as  for  words  spoken,  justify 
the  truth  of  the  facts,  and  shew  that  the  plaintiff  has  received  no  injury  at 
all  (or).  What  was  said  with  regard  to  words  spoken,  will  also  hold  in 
overy  particular  with  regard  to  libels  by  writing  or  printing,  and  the  civil 
actions  consequent  thereupon  (12) :  but  as  to  signs  or  pictures,  it  seems 
necessary  always  to  shew,  by  proper  innuendos  and  averments  of  the  de- 


(M)  4  Rap.  17.    1  Lav.  S48.  («)  4  Km.  13. 

^11)  do.  Jac.  S13.    Cro.  EUz.  197.  (I)  Ff.  47. 10. 1& 

<o)  Noy.  M.    1  Fraem.  S77.  («)  9  Show.  914.    11  Mod.  OflL 

<p;  Finch.  L.  IW.  1.  Le^.  8S.  Cro.  Jac.  01.  (w)  5  Rep.  1S5. 

<ff)  ?B«e  39.  («)  Hob.  S3.    11  Mod.  09. 

<f)  T>jw,9».  Cro.JacOO. ^ 

ai)  In  New-York  fa«  may  show  thst  the  (12)  But  mo  the  diatinetioii  thai  writtaa 

pubHcation  waa  traa,  and  waa  made  with  good  sUader  ia  aetioBaUe  when  wibal  ia  not,  aata, 

notivea  aad  for  juatiiSable  enda.  Mte  (9). 
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fondant's  meaaing,  the  import  and  application  of  the  scandal,  and  that 
some  special  damage  has  followed  (13) ;  otherwise  it  cannot  appear,  that 
such  libel  by  picture  was  understood  to  be  levelled  at  the  plaintiff,  or  that 
it  was  attended  with  any  actionable  consequences. 

A  third  way  of  destroying  or  injuring  a  man's  reputation  is  by  preferring 
malicious  indictments  or  prosecutions  against  him  (14) ;  which,  under  the 

(13)  To  sappert  ma  action  for  a  libelloas 
ugn  or  picture,  the  learned  judge  eays,  it  is 
accewary  to  show,  that  mmu  special  damage 
kas/Momed ;  but  there  is  no  ground  for  this 
opinion,  and  a  picture  intending  to  make  any 
one  ridiculous  is  equally  actionable  as  if  the 
same  effect  had  been  produced  by  any  other 
node  of  publication,  though  no  damage  can  be 
proved.     See  note  (10)  ante. 

(14)  Malicious  prosecutions  are  of  a  mma- 
ud  or  dvd  qature.  To  enable  a  party  ag- 
grieved to  support  an  action  for  a  mmaiu^pro- 
sseution,/bMr  circumstances  must  occur.  Gi\b. 
L.  dK  E.  1S5.  12  Mod.  SOS.  1  T.  R.  493  to 
561. 

1st.  Falsehood  in  the  eharge. 

Sd.  Want  of  probable  cauae  for  instituting  it. 

3d.  Malice  in  the  prosecutor. 

4th.  Dassage  to  the  accused  party. 

IsL  ft  is  essential  that  the  faUehgod  of  the 
ekmwe  should  have  been  substantiated  by  a 
veruct,  or  the  decision  of  the  court  in  which 
h  is  instituted,  or  by  the  proceedings  having 
been  otherwise  legally  determined,  before  the 
^uty  aggrieved  commence  his  action  for  the 
mjutr  sustained.  2  T.  R.  235.  1  Saund.  228. 
Bui.  N.  P.  11.  1  Esp.  Rep.  79.  Dougl.  21S. 
Tslv.  lis.  Hob.  267.  A  husband  alone  may 
■aialaiB  an  action  for  a  malicious  prosecution 
of  his  wife,  the  expetues  of  which  have  been 
■   Iqr  him.     Stra.  977.     Ca.  Temp. 


they  amount  to  a  probable  cause,  is  a  question 
of  law.  1  T.  R.  520. 534.  5  Bui.  N.  P.  14. 
4  Burr.  1974.  2  Bar.  &  G.  693.  5  Dow.  dc 
R.107.  1  Carr.  Rep.  13a  204.  1  Gow.  Rep. 
20. 

3dly.  MaUee  also  is  essential  to  the  support 
of  this  action ;  it  is  not,  howsver,  necessary  in 
all  cases  for  the  plsintiff  to  prove  by  positive 
evidence,  that  the  defendant  was  actuated  by 
malice,  but  he  may  establish  it  by  inference 
or  collateral  proof,  and  the  plaintiff  having  es- 
tablished want  of  probable  cause,  malioe  may 
thence  be  implied.  1  T.  R.  465. 618.  9  East^ 
361.  1  Camp.  202,  204.  WiUes,520.  Malice, 
is  not  to  be  inferred  from  the  mere  proof  of  the 
plaintiff^s  acauittal  for  want  of  the  prosecutor's 
appearing  wnen  called,  9  East,  361.  or  from 
proof  that  the  bill  was  returned  not  found.*  1 
Marfth.  12.  5  Taunt.  187 ;  but  see  4  Bar.  d& 
Ores.  24.  The  defendant,  however,  may  repel 
this  presumptive  evidence,  by  shewing  sum- 
cient  grounds  for  suspicion  in  point  of  tact,  or 
to  induce  him  to  suspect  the  guilt  of  the  party 
accused.  Gro.  Jac.  103.  Selw.  N.  P.  105.  1 
Rd.  Ab.  113.  6Ub.  L.  A  E.  189.  3  Dow. 
R.  160. 

4th.  Dmnage  is  essential  to  the  support  of 
almost  all  civil  actions ;  it  appears  nom  the 
case  of  Jones  v.  Owynne,  Oilb.  L.  dc  £.  185b 
202,  and  that  of  SavUle  v.  Roberts,  12  Mod.  208. 
Stra.  977.  that  there  are  three  descriptions  of 


Hardw.  54.  And  the  action  wUl  lie,  although  damages,  either  pf  which  is  sufficient  to  sup- 
tfae  i^iatiff  has  been  ac<|uitted  on  a  defect  m  port  an  action,  but  one  of  them  most  be  proved 
the  indictment,  the  subject  matter  of  which    or  the  action  will  fail.   5  Taunt  187.   1  Marsh. 


did  not  affect  kis  reputation,  4  T.  R.  247. 
Stra.  691,  or  for  the  malicious  prosecution  of 
a  bad  indictment  for  perjuiy.  5  B.  dc  A.  634. 
1  Ddw.  dfc  Ry.  266.  An  action  on  the  case 
lies  ibr  maliciously  obtaining  or  ezecntinc  a 
warrant  to  sear^  a  house  for  smuggled  goods, 
where  none  such  are  found.  1  TTR.  535.  n. 
1  DowL  dc  R.  97. .  2  Ghitty  R.  304.  So  a 
■aval  oflicer  accused  of  neglect  of  duty,  dec. 
Inr  his  commander,  and  tried  by  court-martial, 
ttou^  honourably  acquitted,  cannot  maintain 
as  action  for  a  malicious  prosecution  against 
sock  commander.  1  T.  R.  493.  1  Bro.  P.  C. 
76L  But  an  action  of  trespsss  lies  for  an  in- 
Itfior  against  hia  superior  military  officer 
fboth  bein^  under  martial  law),  who  imprisons 
him  4or  disobedience  to  an  order  made  under 
oalottr,  but  not  within  the  scope  of  military  au* 
^ritT*  4  Tann.  67.  although  the  imprisonment 
be  foUowed  by  a  trial  by  a  oonrt*martiaL  lb. 
2dly.  It  is  necessary  that  the  prosecution 
ahoold  hare  been  carried  on  without  probable 
esasc,  before  an  action  can  be  brought  against 
Ike  prosecutor.  3  Dow.  Rep.  160.  it  is  a 
muBed  proposition  of  law  and  fact,  whether 
thaie  was  probable  cause,  and  whether  the 
uicujMtaaeea,  aneced  to  shew  it  probable, 
are  tiae,  and  exiated  sa  matter  of  /oef .    But 


12.  9  East,  361.  vix.  1st.  To  the  p«rson  by  im- 
prisonment.— ^2d.  To  the  reputation  by  scan- 
dal.—3d.  To  the  property  by  expense. 

Ist.  To  the  Pereon  by  Imprisownent. — 1st. 
Whenever  imprisonment  is  occasioned  by  a 
malicious  untouiided  criminal  imwecution,  it 
is  a  sufficient  damage  to  support  an  action,  al- 
though the  detention  might  nave  been  momen- 
Ury,  and  the  party  released  on  bail. 

2d.  To  the  R^ation  by  ScandaL-^Uoat 
criminal  prosecutions  charae  the  party  accused 
with  some  breach  of  moral  duty,  and  though, 
as  observed  by  chief  justice  Holt,  Hob.  266  * 
when  the  court  in  which  the  proceeding  ia 
adopted  has  sufficient  jurisdiction  over  tba 
subject  matter,  the  unfounded  proceeding  can- 
not be  treated  as  a  libel  in  respect  to  the  max- 
im executio  jurie  non  habit  mjuriam  ;  yet  the 
party  defamed  may  proceed  by  action  few  tha 
maliciously  preferrmg  such  ehaive.  Any 
charge  which  would  be  a  libel  if  not  pre- 
ferred in  the  course  of  legal  proceeding, 
may  -be  considered  as  sufficiently  defamato^ 
to  enable  the  part]r  to  support  an  action  Yor 
malicious  prosecution.  But  an  indictment 
for  a  mere  trespass  as  an  assault,  does  nol 
sofficiently  kcandaliie  the  party  accused  to 
enable  him,  on  the  ground  of  injury  to  his 
.2M« 


«r  soft,  aopporiiig  them  to  be  true,    r^Mtorisn,  to  support  an  aetioa.    12Mod.8ia 
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mask  of  justice  and  public  spirit,  are  sometimes  made  the  engines  of  pri" 
▼ate  spite  and  enmity.     For  this  however  the  law  has  given  a  Veiy  ade- 


Gilb.C.L.«b£.202.  2  6.  &  A.  494.  3  Dow. 
&R.660. 

3dly.  To  thu  Property  hy  Sajfetuea, — laiaiy 
to  property  by  expense  is  safficient  grouod  for 
supporting  an  action.  Jones  v.  Gwynne,  Gilb. 
L.  k  E.  185.  202. 

As  prosecutions  most  be  carried  on  for  the 
benefit  of  the  public,  and  no  one  would  be  in- 
duced to  pursue  an  oflfeQder  for  a  criminal 
charge,  if  ne  were  liable  to  an  action,  on  an 
acquittal,  the  courts  in  general  discharge  ac- 
tions for  malicious  prosecutions,  unless  the 
malice  of  the  prosecutor,  as  well  as  the  inno- 
cence of  the  party  accused,  be  obvious ;  and 
in  case  of  iudictments  for  felonies  they  will 
not  afford  the  defendant  a  copy  of  the  indict- 
ment, without  which  a  cifil  action  cannot  be 
supported,  unless  in  the  opinion  of  the  court 
the  prosecution  sppeared  to  be  malicious.  1 
T.  R.  518.  Garth.  421.  1  Ld.  Raym.  253. 
Ante,  1  book,  385.    14  East,  302.  305. 

But  in  an  action  for  a  malicious  prosecution 
for -a  suMlmMsnor,  the  party  need  not  produce 
a  copy  of  the  indictment.    Bla.  Rep.  365. 

Toe  remedy  for  a  malicious  prosecution  of 
regular  proceedings,  is  invariably  an  action  on 
the  ease,  and  trespass  cannot  be  sustained, 
Hob.  266.  So  if  a  magistrate  issue  a  warrant 
without  information  on  oath,  when  the  action 
cannot  be  trespass,  2  T.  R.  255.  and  the  proper 
plea  is  the  general  issue,  3  Mod.  166 ;  and 
every  matter  of  defence  may  be  ^yen  in  evi- 
dence, under  such  plea,  thoush  it  is  otherwise 
in  an  action  for  words.    Willes,  20. 

Malicious  proceedings  of  a  civil  nature  are 
by  malicious  arrest,  issuing  a  commission  of 
bankruptcy,  &c.  It  seems  before  the  statutes 
entitling  the  defendant  in  civil  actions  to  costs, 
if  the  suit  terminated  in  his  favour,  he  might 
support  an  action  against  the  plaintiff,  if  the 
proceeding  wa»  maliciont  and  unthaut  probable 
eauM.  Co.  Litt  161.  n.  4.  a.  b.  c.  162.  (a.)  3 
Lev.  210.  2  Wils.  305.  Styles,  379.  Hob. 
266.  4  Mod.  13,  4.  But  since  the  statute,  4 
Ja.  I.  e.  3.  which  gives  costs  to  a  defendant  in 
all  actions  in  case  of  a  nonsuit  or  verdict 
against  the  plaintiff,  and  other  statutes  giving 
costa  to  defendant  in  other  stages  of  the  cause, 
it  seems  that  no  aetion  can  be  supported  mere- 
ly in  respect  of  a  civil  suit  maliciously  institut- 
ed, except  in  some  cases  imder  particular  le- 
gislative provisions,  1  Salk.  14.  and  therefore 
no  action  is  sustainable  for  a  vexatious  eiect- 
ment.  1  B.  dc  P.  205.  But  when  the  plaintiff 
in  a  civil  action  has  maliciously  adopted  a 
step  not  absolutely  necessary  for  the  ascer- 
tainment of  his  right,  as  in  the  case  of  an  un- 
founded orresl,  or  an  arrest  for  two  large  a  sum, 

1  Lev.  275.  or  on  one  side  of  an  account.  3 
B.  ^  0. 139.  (in  any  of  which  cases  he  might 
have  proceeded  in  common  process),  the  party 
iniured  by  such  arrest  may  support  an  action. 

2  Wils.  305.  As  it  is  necessary  the  avenues 
of  justice  should  not  be  narrowed,  the  courts 
do  not  encourage  actions  for  malicious  suitt,  2 
Wils.  307 ;  but  as  a  civil  suit  is  not  like  a  cii- 
minal  prosecution,  carried  on  for  the  benefit  of 
the  pouie,  less  favour  and  indulgence  is  to  be 


shewn  to  a  plaintiff  who  maliciously  arresta 
another,  than  to  the  prosecutor  of  an  indict* 
ment.  In  order  to  sustain  such  action,  four 
pointa  must  occurj  vis. 

1st.  Falsehood  in  the  demand. 

2d.  Want  of  probable  cause. 

3d.  Malice  in  the  defendant. 

4th.  Damage  by  arrest  or  imprisonment. 

1st.  Faieehood  in  the  jDcmaiul.— 1st.  With 
regard  to  the  falsehood  in  the  demand,  the 
rules  applicable  to  a  criminal  proceeding, 
equally  affect  a  civil  suit.  1  SalL  1516.  2 
T.  R.  225.  1  Esp.  Rep.  79.  14  East.  302. 
Selw.  106.  2.  If  there  be  a  set  off  reducing 
the  plaintiff^s  demand,  his  maliciously  insert- 
ing only  one  side  of  the  account  is  actionable. 
8  B.  &  C.  139.  The- suit  must  have  been  de- 
cided by  some  legal  means,  before  an  action 
for  a  malicioas  action  can  be  commenced,  I 
Esp.  R.  80. 

2dly.  Want  of  probable  cause  also,  as  in 
criminal  proceedings,  is  necessary,  and  the 
same  rules  prevail  with  rec^ard  to  it.  And 
though  in  point  of  fact  an  action  may  turn  out 
to  be  unfounded,  yet  if  there  were  reasonable 

Sound  to  apprehend  that  the  sum  for  which 
e  party  was  arrested  was  duo,  no  action  can 
be  suAMrted.  3  Esp.  R.  34.  Where  A.  ar- 
rested D.  upon  the  advice  of  his  special  plead- 
er, that  he  had  a  |;ood  cause  of  action,  but  af- 
terwards disoontmoed  on  being  ruled  to  de- 
clare, and  B.  brought  an  action  lor  a  malicious 
arrest,  without  any  reasonable  or  probable 
cause,  it  was  held,  that  the  reasonableness  or 
probability  of  the  cause  was  a  mixed  Question 
of  law  and  fact  for  the  iury  to  deciae ;  and 
that,  if  thev  believed  the  defendant  acted  boiut 
fide  upon  the  advice  he  had  received,  he  was 
entitled  to  a  verdict,  but  if  otherwise,  they 
ought  to  find  for  the  plaintiff.  2  B.  &  C.  693. 
4  Dow.  dc  R.  107.    lCarr.204. 

3dly.  MaUee  in  ike  Defendant. — Malice  also 
is  an  essential  requisite  to  the  support  of  this 
action,  and  it  is  not  sufficient  to  prove  that  the 
writ  was  sued  out,  or  the  arrest  made,  after 
the  payment  of  the  debt,  but  express  malic* 
must  in  mck  caee  be  proved,  1  Bos.  dc  P. 
388.  2B.  dcP.  129.  3  East,  314 ;  and  in  a 
late  case,  where  a  writ  was  issued  by  mistake 
against  the  son  instead  of  the  father,  and  he 
was  imprisoned  four  days,  Ch.  J.  Abbott  held, 
that  as  there  was  no  evidence  of  malice  the 
aetion  was  not  sustainable.  Guildhall,  Otet. 
1825.  In  ordinary  cases,  however,  want  of 
probable  cause  being  proved,  malice  (as  in 
criminal  prosecotioos)  may  be  implied  ;  ante, 
psge  42.  n.  (a.)  1  T.  R.  545.  518.  9  East, 
361.  lCampb.C.N.P.202.4.  3  Camp.  139. 
The  merely  not  proceeding  with  an  action  is 
not  sufficient  evidence  of  malice,  4  Taunt.  7 ; 
or  neglecting  to  countermand  the  writ  after 
the  d^  has  oeen  paid,  by  which  plaintiff  was 
arrested,  1  Bos.  dc  Pul.  388,  especially  if  the 
facta  preclude  any  interference  of  malice.  Z 
Bos.  &  PuL  129.  But  where  A.  arrested  B. 
on  an  affidavit  of  debt  for  monev  paid  to  hia 
use,  but  did  not  declare  until  ruled  so  to  do, 
and  soon  afterwards  discontinued  the  action 
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qnate  remedy  in  damages,  either  by  an  action  of  conspiracy  (y),  which 
cannot  be  brought  but  against  two  at  the  least ;  or,  which  is  the  more 
usual  way,  by  a  special  action  on  the  case  for  a  false  and  malicious  prose- 
cution (z).  In  order  to  carry  on  the  former  (which  gives  a  recompense 
for  the  danger  to  which  the  party  has  been  exposed)  it  is  necessary  that 
the  plaintiff  should  obtain  a  copy  of  the  record  of  his  indictment  and  ac« 
quittal ;  but,  in  prosecutions  for  felony,  it  is  usual  to  deny  a  copy  of  the 
indictment,  where  there  is  any,  the  least,  probable  cause  to  found  such 
prosecution  upon  (a).  For  it  would  be  a  very  great  discouragement  to 
the  public  justice  of  the  kingdom,  if  prosecutors,  who  had  a  tolerable 
ground  of  suspicion,  were  liable  to  be  sued  at  law  whenever  their 
indictments  miscarried.  *But  an  action  on  the  case  for  a  mali-  [*127] 
cious  prosecution  may  be  founded  upon  an  indictment,  whereon  no 
acquittal  can  be  had ;  as  if  it  be  rejected  by  the  grand  jury,  or  be  coram 
non  judiesj  or  be  insufficiently  drawn.  For  it  is  not  the  danger  of  the 
^aintiff,  but  the  scandal,  vexation,  and  expense,  upon  which  wis  action 
is  founded  (b).  However,  any  probable  cause  for  preferring  it  is  sufficient 
to  justify  the  defendant. 

II.  We  are  next  to  consider  the  violation  of  the  right  of  personal  liberty. 
This  is  effected  by  the  injury  of  false  imprisonment  (15),  for  which  the  law 
has  not  only  decreed  a  punishment,  as  a  heinous  public  crime,  but  has  also 
given  a  private  reparation  to  the  party  ;  as  well  by  removing  the  actual 
confinement  for  the  present,  as,  after  it  is  over,  by  subjecting  the  wrong- 


er) Finch.  L.  305. 
<s>  F.  N.  B.  120. 


(a)  Cazth.  491.    Lord.  Knym.  tfS. 
(«)  10  Mod.  219,  230.    Stra.  091. 


end  paid  the  oosta,  held  that  this  was  soifieietit 
pfinaa  facie  evidence  of  malice,  and  the  absence 
of  probable  cause  to  support  an  action  for  a 
malicioos  arrest.    4  B.  «  C.  21. 

4thljr.  With  respect  to  the  damaffeaecesmry 
to  the  support  of  this  action,  it  nas  already 
been  observed,  that  as  a  defendant  is  entitled 
to  costs,  his  pecuniary  interest  is  not,  in  legal 


plaintiff  is  bound  to  accept  from  a  defendant  in 
custody  under  a  ca.  sa.,  the  debt  and  costs, 
when  tendered,  in  satisfaction  of  his  debt, 
and  to  sign  an  authority  to  the  sheriff  to  dis- 
charge the  defendant  out  of  custody,  and  as 
action  on  the  case  will  lie  against  a  plaintiff 
for  having  maliciously  refused  so  to  do.  And 
the  refusal  to  sign  the  discharge  is  sufficient 


consideration,  affected  by  a  civil  action,  though    prima  fade  evidence  of  malice,  in  the  absence 


indeed  the  costs  allowed  are  rarely  equal  to 
the  expenditure  incurred  by  a  defence.  His 
character  also,  as  we  have  already  seen,  is  not 
affected,  and  the  imprisonment  of  his  person  is 
therefore  the  only  legal  damage  which  entitles 
him  to  compensation.  But  in  some  instances 
the  court  have  power  to  interfere  in  a  summer 
ly  way  to  compel  the  plaintiff  to  make  compen- 
sation.   3  Bos.  &  P.  115.    Co.Litt.l61.b.in 


Bv  a  late  sUtnte,  43  Geo.  III.  c.  46.  s.  3.    3 


of  circumstances  to  rebut  the  presumption. 
B.  &  C.  26. 

(15)  But  the  merely  giving  charge  of  a  per- 
son to  a  peace>officer,  not  followed  by  any  ac- 
tual apprehension  of  the  person,  does  not 
amount  to  an  imprisonment,  though  the  party 
to  avoid  it  atteim  at  a  police  office,  1  Esp. 
Rep.  431.  2  New.  Rep.  211 ;  and  in  Gardner 
V.  Wedd,  and  others,  fiaster  Term  1825,  on  a 
motion  for  a  new  trial,  the  court  of  common 
pleas  held  that  the  lifting  up  a  person  in  his 


B.  &  P.  115.  if  the  plaintiff  in  an  action  do  chair,  and  carrying  him  out  of  the  room,  in 

not  recover  the  amount  of  the  sum  for  which  which  he  was  sitting  with  others,  and  ezclud- 

he  arrested  the  defendant,  thoufh  he  obtain  a  ing  him  from  the  room,  was  not  a  false  impri- 

yerdict,  the  defendant  is  entitled  to  his  costs,  sonment,  so  as  to  entitle  the  plaintiff  to  a  ver- 

if  it  appear  to  the  satisfaction  of  the  court  upon  diet  on  a  count  for  false  imprisonment    The 

«  summary  application,  supported  by  affidavit,  circumstance  of  an  imprisonment  being  com- 

Ihat  plaintiff  had  not  reasonable  cause  for  ob-  mitted  under  a  mistake  constitutes  no  excuse, 

taining  the  defendant  to  be  arrested  for  the  3  Wils.  309.    And  it  has  been  decided,  that  if 

whole  amount.    An  action  on  the  case  may  A.  tell  an  officer  who  has  a  warrant  against  B., 

slso  faMB  supported  for  maliciously  issuing  a  that  his  (A.'s)  name  is  B.,  and  thereupon  the 

commission  of  bankruptcy,  notwithstandmg  officer  arrests  A.,  it  is  false  imprisonment, 

the  specific  remedy  provided  by  the  bankrupt  Moore,  457.    Hard.  323 ;  but  see  3  Camp, 

ms.     1  book,  ante,  427.     Willes,  561.     2  106 ;  andthis  doctrine  was  overruled  in  a  late 

Wfls.  146.     3  Campb.  58.      So  also  if  the  case  on  the  westeni  circuity  on  the  principle 

piaiatiff  in  an  action  adopt  an  irregular  pro-  volenti  non  fit  injuriam,  and  that  such  a  fraud 

oeeding,  as  issuing  a  second  fi.  fo.  pending  upon  legal  pncoodinga  cannot  give  a  right  of 

Hm  first.  Hob.  205.  286.    1  BiowL  ISL    8oi  ^'T       *    t»  -• 
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doer  to  a  civil  action,  on  account  of  the  damage  anatained  by  the  loaa  of 
time  and  liberty. 

To  constitute  the  injmy  of  false  imprisonment  there  are  two  iMnnts  re- 
quisite:  1.  The  detention  of  the  person:  and,  2.  The  imlawnilneaa  of 
such  detention.  Every  confinement  of  the  person  is  an  impriaonment, 
whether  it  be  in  a  common  prison,  or  in  a  private  house,  or  in  the  atocks, 
or  even  by  forcibly  detaining  one  in  the  public  streets  (c).  Unlawful,  or 
false,  imprisonment  consists  in  such  confinement  or  detention  without  suf- 
ficent  authority:  which  authority  may  arise  either  from  some  process 
from  the  courts  of  justice,  or  from  some  warrant  from  a  legal  officer  having 
power  to  commit,  under  his  hand  and  seal,  and  expressing  the  cause  a£ 
such  commitment  (d) ;  or  from  some  other  special  cause  warranted,  for 
the  necessity  of  the  thing,  either  by  common  law,  or  act  of  parliament ; 
auch  as  the  arresting  of  a  felon  by  a  private  person  without  warrant,  the 
impressing  of  mariners  for  the  public  service,  or  the  apprehending  of  wag- 
goners for  misbehaviour  in  the  public  highways  (e).  False  imprisonment 
also  may  arise  by  executing  a  lawfiil  warrant  or  procesa  at  an 
[*128]  ^unlawful  time,  as  on  a  Sunday  (/) ;  for  the  statute  hath  de« 
clared,  that  such  service  or  process  shall  be  void  (16).  This  is 
the  injury.  Let  us  next  see  the  remedy :  which  is  of  two  sorts ;  the  one 
removing  the  injury,  the  other  making  satisfaction  for  it. 

The  means  of  removing  the  actual  injury  of  false  imprisonment  are  four* 
fold.  1.  By  writ  of  mainprise.  2.  By  writ  de  odio  et  alia  (17).  3.  By 
writ  de  homine  replegiando.     4.  By  writ  of  habeas  corpus. 

1 .  The  writ  of  mainprize,  manucaption  is  a  writ  directed  to  the  sheriff, 
(either  generally,  when  any  man  is  imprisoned  for  a  bailable  offence,  and 
bail  hath  been  refused ;  or  specially,  when  the  offence  or  cause  of  com- 
mitment is  not  properly  bailable  below),  commanding  him  to  take  sureties 
for  the  prisoner's  appearance,  usually  called  mainpernors^  and  to  set  him  at 
large  (g).  Mainpernors  differ  from  bail,  in  that  a  man's  bail  may  impri- 
son or  surrender  him  up  before  the  stipulated  day  of  appearance ;  main- 

Semors  can  do  neither,  but  are  barely  sureties  for  his  appearance  at  the 
ay :  bail  are  only  sureties,  that  the  party  be  answerable  for  the  special 
matter  for  which  they  stipulate  ;  mainpernors  are  bound  to  produce  him 
to  answer  all  charges  whatsoever  (/e). 

2.  The  writ  de  odio  et  alia  was  anciently  used  to  be  directed  to  the  she- 
riff, commanding  him  to  inquire  whether  a  prisoner  charged  with  murder 
was  committed  upon  just  cause  of  suspicion,  or  merely  propter  odium  et  ati' 
amy  for  hatred  and  ill-will ;  and  if  upon  the  inquisition  due  cause  of  suspi- 
cion did  not  appear,  then  there  issued  another  writ  for  the  sheriff  to  admit 
him  to  bail.  This  writ,  according  to  Bracton  (t),  ought  not  to  be  denied 
to  any  man,  it  being  expressly  ordered  to  be  made  out  gratis ,  without  any 

denial,  by  magna  carta,  c.  26.  and  statute  West.  2.  13  Edw.  I.  c. 

[*129]    29.     But  the  sutute  *of  Gloucester,  6  Edw.  I.  c.  9.  restrained  it 

in  the  case  of  killing  by  misadventure  or  self-defence,  and  the 

(e)  9  Inst.  d89.  (g)  F.  N.  B.  S50.    1  Hal.  P.  C.  141.    Coke  on 

(d)  Urid,  46.  tell  and  matnp.  ch.  10. 

(e)  Stat.  Geo.  III.  c.  78.  (k)  Coke  on  bail  and  mainp.  ch.  3.  4  Inst.  107. 
(/)  SUt.  Car.  U.  c.  7.    Salk.  78.  5  Mod.  09.  (t)  I.  S,  tr.  3,  e.  8. 

(16)  Bat  the  statute  has  exeeoted  cases  of  thin^  is  now  known  in  practice,  their  ose  and 
tieaaon,  felony,  and  breach  of  tbe  peace,  in  application  t)eing  entirely  snperseded  by  sum- 
which  the  exaeution  of  a  lawful  wanmnt  or  mair  resort  to  mtfistimtes,  or  upon  their  re* 
process  is  allowed  opon  a  Sunday.  fatud,  to  a  judge  oi  the  Coiiit,  as  the  case  mny 

(17)  Of  the  two  first  mentioned  wiits  bo-  fsqaire. 
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Itatiile  88  Bdw.  III.  o.  9.  tOwltelwd  it  in  all  oases  whatsoeTor :  but  as  dw 
statiiie  43  Edw.  III.  e.  1.  repealed  all  statutes  then  in  being,  oontraxj  to 
tlie  great  cbaitet,  sir  Edward  Coke  is  of  opinion  (ib)  that  the  writ  ik  m&0  «< 
oCui  was  thereby  revived. 

3.  The  writ  de  homiM  replegiando  (/)  (18)  lies  to  replevy  a  man  ont  of 
prison,  or  oat  of  the  custody  of  any  private  person  (in  the  same  manner 
that  chattels  taken  in  distress  may  be  replevied,  of  which  in  the  next 
chapter),  upon  giving  security  to  the  sheriff  that  the  man  shall  be  forth- 
coming to  answer  any  charge  against  him.  -And  if  the  person  be  convey- 
ed  out  of  the  shenfTs  jnrisdSction,  the  sheriff  may  return  that  he  i^  eloign- 
ed, eUmgtUus  ;  upon  which  a  process  issues  (called  a  carinas  m  mtkemam) 
to  imprison  the  defendant  himself,  without  bail  or  mainprise  (m),  till  he 
produces  the  party.  But  this  writ  is  guarded  with  so  many  exceptions  (n), 
that  it  is  not  an  effectual  remedy  in  numerous  instances,  especially  where 
the  crown  is  concerned.  The  incapacity  therefore  of  these  three  remedies 
to  give  complete  relief  in  every  case  hadi  almost  entirely  antiquated  them ; 
and  hath  caused  a  general  recourse  to  be  had,  in  behalf  of  persons  ag- 
grieved by  illegal  imprisonment,  to 

4.  The  writ  of  ht^eas  corpus,  the  most  celebrated  writ  in  the  English 
law.     Of  this  there  are  yarious  kinds  made  use  of  by  the  courts  at  West- 

iter,  for  removing  prisoners  from  one  court  into  another  for  the  more 
r  administration  of  justice.  Such  is  the  habeas  corpus  ad  respondendum, 
when  a  man  hath  a  cause  of  action  against  one  who  is  confined  by  the 
process  of  some  inferior  court ;  in  order  to  remove  the  prisoner,  and  charge 
mm  with  this  new  action  in  the  court  above  (o).  Stieh  is  that  ad 
saiirftteiendum,  when  a  prisoner  hath  *had  judgment  against  him  [*130] 
in  an  action,  and  the  plaintiff  is  desirous  to  bring  him  up  to  some 
superior  court  to  charge  him  with  process  of  execution  (p).  Such  also 
are  those  ad  prosequendum,  testificandum,  deliberandum,  ^. ;  which  issue 
when  it  is  necessary  to  remove  a  prisoner,  in  order  to  prosecute  or  beat 
testimony  in  any  court,  or  to  be  tried  in  the  proper  jurisdiction  wherein  the 
bet  was  committed  (19).  Such  is,  lastly,  the  common  writ  ad  faciendum 
ei  recipiendum,  which  issues  out  of  any  of  the  courts  of  Westminster-hall, 
when  a  person  is  sued  in  some  inferior  jurbdiction,  and  is  desirous  to  re- 
move the  action  into  the  superior  court ;  commanding  the  inferior  judges 
to  produce  the  body  of  the  defendant,  together  with  the  day  and  cause  of 
his  caption  and  detainer  (whence  the  writ  is  frequently  denominated  an 
kabeas  corpus  cum  causa)  to  do  and  receive  whatsoever  the  king's  court  shall 
eonaider  in  that  behalf.  This  is  a  writ  grantable  of  common  right,  with- 
out any  motion  in  court  {q),  and  it  instantly  supersedes  all  proceedings  in 
the  court  below.  But  in  order  to  prevent  the  surreptitious  discharge  of 
prisoners,  it  is  ordered  by  statute  1  &  2  P.  &  M.  c.  13.  that  no  habeas  cor* 

<i)  S  Inst.  43.  65.  )1A.  retto,  quart  aecmdvm  cotuueUtdmtm  AmkUm  hm 

(J)  P.  N.  &  M.  §ii  rtpUgiabOis.    (Regutr.  77.) 

(M)  Raym.  474.  (o)  2  Mod.  198. 

(•)  Nisi  eaptmt  tst  ftr  tjftcitU  ^rmeeptmn  iiof-        (if)  9  LIUf  pnc.  reg.  4. 
inmm,  vci  camtaktiuitUwu  mottn,  vel  pro  wtortt        (q)  %  Mod.  300. 
ktmimUt  9U  pro  Jirttf  nostra,  m2  pro  Mt^vo  alio 

(IS)  In  New-York  this  writ  is  allowed  to  (19)  By  44  Geo.  III.  c.  108.  my  of  the  judj- 

tMf  one  who  is  elaimed  by  another  as  a  fbgi-  ee  of  England  or  Ireland  may  award  a  writ  of 

tire  from  another  sUte,  and  boond  to  serve  habeas  eor^  ad  teotiJUandum  to  brine  a  pri- 

tetk  other ;  although  the  person  claiming  the  soner  detained  in  any  gaol  to  be  ezammed  at 

hsttttit  of  this  writ  may  have  been  ptevioasly  a  witness  in  any  ooort  of  rscoid,  or  sittiaf  at 

<slirwsd  over  to  his  master  on  >  Jbo&ses  earpuB,  nmpriua. 
SR.  8.  661,  4  15. 
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pits  shall  issue  to  renunre  any  prisoner  out  of  any  gaol,  unless  signed  by 
some  judge  of  the  court  out  of  which  it  is  awarded.  And  to  ayoid  vexa- 
tious delays  by  remoyal  of  frivolous  causes,  it  is  enacted  by  statute  21  Jac. 
I.  c.  23.  tiLat,  where  the  judge  of  an  inferior  court  of  record  is  a  barrister  of 
three  years'  standing,  no  cause  shall  be  removed  from  thence  by  habeas 
carpus  or  other  writ,  after  issue  or  demurrer  deliberately  joined :  that  no 
cause,  if  once  remanded  to  the  inferior  court  by  writ  of  procedendo  or  other* 
wise,  shall  ever  afterwards  be  again  removed ;  and  that  no  cause  shall  be 
removed  at  all,  if  the  debt  or  damages  laid  in  the  declaration  do  not  amount 
to  the  sum  of  five  pounds.  But  an  expedient  (r )  having  been  found  out  to 
elude  the  latter  branch  of  the  statute,  by  procuring  a  nominal  plaintiff  to 
bring  another  action  for  five  pounds  or  upwards,  (and  then  by  the  course  of 
the  court,  the  habeas  corpus  removed  both  actions  together),  it  is 
[*131]  therefore  enacted  by  statute  12  Geo.  I.  c.  29.  that  the  inferior  *court 
may  proceed  in  such  actions  as  are  under  the  value  of  &ve  pounds, 
notwithstanding  other  actions  may  be  brought  against  the  same  defend* 
ant  to  a  greater  amount.  And  by  statute  19  Geo.  III.  c.  70.  no  cause, 
under  the  value  of  ten  pounds  (20),  shall  be  removed  by  habeas  corpus^  or 
otherwise,  into  any  superior  court,  unless  the  defendant  so  removing  the 
same,  shall  give  special  bail  for  payment  of  the  debt  and  costs  (21). 

But  the  great  and  efiicacious  writ,  in  all  manner  of  illegal  confinement, 
is  that  oi  habeas  corpus  ad  subjiciendum ;  directed  to  the  person  detaining 
another,  and  commanding  him  to  produce  the  bo<hr  of  the  prisoner,  with 
the  day  and  cause  of  his  caption  and  detention,  ad  faciendum^  subjidendum^ 
et  recipiendum^  to  do,  submit  to,  and  receive  whatsoever  the  judge  or  court 
awarding  such  writ  shall  consider  in  that  behalf  (^)  (23).  This  is  a  high 
prerogative  writ,  and  therefore  by  the  common  law  issuing  out  of  the  court 
of  king's  bench  not  only  in  term-time,  but  also  during  the  vacation  (t),  by 
&fiat  firom  the  chief  justice  or  any  other  of  the  judges,  and  running  into  aU 
parts  of  the  king's  dominions  ;  for  the  king  is  at  ail  times  entitled  to  have 
an  account,  why  the  liberty  of  any  of  his  subjects  is  restrained  (u),  wher* 
ever  that  restraint  may  be  inflicted.  If  it  issues  in  vacation,  it  is  usually 
returnable  before  the  judge  himself  who  awarded  it,  and  he  proceeds  by 
himself  thereon  (v) ;  unless  the  term  shall  intervene,  and  then  it  may  be 
returned  in  court  (to).  Indeed  if  the  party  were  privileged  in  the  courts  of 
common  pleas  and  exchequer,  as  being  (or  supposed  to  be)  an  officer  or 
suitor  of  the  court,  an  habeas  corpus  ad  subjiciendum  might  also  by  commoa 

(r)  Dohtio.  mttit.  legal.  85,  tOU.  1706.  Saturday.  The  Thursday  after  was  therefore  the 

.  {»)  St.  Trials,  viii.  143.  30th  of  November,  two  days  after  the  expixaiicB 

(t)  The  |>2urt««Aa6ea«cor7nw  directed  to  Berwick  of  the  term. 

hi  43  Eliz.  (cited  4  Burr.  8H.)  was  Uti^i  die  Jovie  («)  Cro.  Jac.  543. 

pro^  post  qumden*  Saneti  Maefmi.    It  appears  by  («)  4  Buir.  856. 

referring  to  the  dominical  letter  of  that  year,  that  (w)  Ibid.  460.  543.  606. 
this  qmmdena  (Nov.  35.)  happened  that  year  on  a 

(20>  By  sUtute  57  Geo.  III.  e.  124,  extend-  real  esUte  comes  in  question  :  and  Actions  of 

ed  to  15/.  and  bv  statute  7  dc  8  Geo.  IV.  c.  71,  replevin  and  of  false  imprisonment.     2  R.  S. 

^  fi,  extended  to  20L  389,  ^  1, 4,  14. 

(21)  Causes  are  removable  from  the  eom-       (22)  In  New-York  this  writ  may  be  granted 

mon  pleas  court  to  the  supreme  court  by  car'  by  the  chancellor,  or  any  of  the  judges  of  the 

<aorar»,  whenever  the  matter  in  dispute  exceeds  Supreme  Court,  or  any  officer  aatlK>riKed  to 

250  dollars,  but  in  the  city  of  New-York  where  peitorm  the  duties  of  such  judge  at  cbatnbera, 

it  exceeds  500  doUais ;  and  in  the  following  and  residing  in  the  county  where  the  prisoner 

cases  they  may  be   reoKoved,  whatever  the  is  detained  :  or  if  these  cannot  or  will  not  aet» 

amount  may  be,  vis.  in  actions  in  which  the  then  to  a  similar  officer  in  an  adjoining  conn- 

state  is  interested,  or  which  are  brought  by  or  ty  :  it  may  also  be  granted  by  the  Sapreme 

sgainst  any  city :  actions  in  which  the  title  to  (^ourt  in  term  time.    (2  R.  S.  563). 
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kw  hATe  been  awaided  from  thence  {x) ;  and,  if  the  catise  of  imprison- 
nent  were  palpably  illegal,  they  might  have  discharged  him  (y) :  but,  if 
he  were  committed  for  any  criminal  matter,  they  could  only  have  remand* 
ed  him,  or  taken  bail  for  his  appearance  in  the  court  of  kmg'a  bench  (m}, 
which  occasioned  the  common  pleas  for  some  time  to  discounte- 
nance such  applications.  But  since  the  ^mention  of  the  king's  [*132] 
bench  and  common  pleas,  as  coordinate  in  this  jurisdiction,  by 
statute  16  Car.  I.  c.  10.  it  haih  been  holden,  that  every  subject  of  the 
kingdom  is  equally  entitled  to  the  benefit  of  the  common  law  writ,  in 
eitluf  of  those  courts,  at  his  option  (a).  It  hath  also  been  said,  and  by 
very  respectable  authorities  (6),  that  the  like  habeas  corpus  may  issue  out  of 
the  court  of  chancery  in  vacation ;  but  upon  the  famous  application  to 
lord  Nottingham  by  Jenks,  notwithstanding  the  most  diligent  searches,  no 
precedent  could  be  found  where  the  chancellor  had  issued  such  a  writ  in 
vacation  (c),  and  therefore  his  lordship  refused  it  (23). 

(«)  fl  Intt  55.    4  Init.  »0.    9  HaL  P.  C.  Ml.    S       (a)  S  Mod.  IW.  Wood's  Case,  C.  B.  ffiU.  11  Geo. 


(y)  Vaogli.  155. 

<«)  Cart«r»l.   tJon. ». 


III. 


a)4b»t.I81    9  Hal.  P.O.  147. 
(e)  Lord  Nott.  MSB.  Rep.  July,  1076. 


(83)  It  was  detormioad,  alter  a  Terj  elabo- 
nu  lATestigation  of  all  the  ^athorittea  by  lord 
KMon  in  Crowley'a  eaae,  that  the  lord  chan- 
«aQor  can  iaaae  the  writ  of  habeaa  corpna  at 
eoBMnoo  law  in  Taoation,  OTenroling  the  deci- 
mm  m  Jenka'a  eaae.    See  S  Swanst.  1. 

By  two  modem  atatatea,  the  43  <}eo.  m.  e. 
14a  and  44  Geo.  m.o.  102.  the  habeaa  corpna 
«d  tmHJitmadum  haa  been  rendered  more  efB- 
«icBL  Bt  the  first,  a  Judge  may  award  the 
vixt  for  the  mirpoee  at  bringing  anv  priaoner 
from  any  gaol  in  England  or  Ireiana  as  a  wit* 
nflaa»  before  any  ceart-martial,  eommisaioners 
of  bankrapt,  or  for  aaditiag  pubUe  aecoants, 
er  odier  oommiaaieneia,  under  any  ooounission 
or  warrant  from  hia  majesty  ;  ^the  statute  has 
the  same  appUeation  to  the  habeas  corpos  ad 
delibr random).  Bj  the  other  statute,  a  simi- 
lar powM*  ia  given  for  bmmogup  any  prisoner 
as  a  witneaa  before  any  of  the  eooits,  or  any 
jnatiee  of  oyer  aad  tarmioer,  or  gaol  deliTery, 
«r  ailting  at  nisi  prius,  in  Encland  or  Ireland. 

The  benefit  of  the  writ  of  habeas  eorpus, 
which  was  timited  by  the  former  acts  to  oases 
4if  commitment  or  detainer  for  criminal,  or  sup- 
posed criminal  inatter,  has  been  still  further 
«stended  by  the  50  Geo.  III.  e.  100.  which 
enacia,  that  any  one  of  the  judges  may  issue  a 
writ  of  habeaa  oorpna  in  vacation,  returnable 
immediately,  before  himself  or  any  other  judge 
of  the  aaoM  court  in  caaea  other  than  for  cri- 
minal matter  or  for  debt ;  and  the  non<K>bser- 
nmee  of  aach  writ  is  to  he  deemed  a  contempt 
of  eoarL  But  if  the  writ  be  awarded  ao  late 
in  the  racation  that  the  return  cannot  be  oon- 
vwniently  made  before  term,  then  it  ia  to  be 
made  returnable  in  court  at  a  day  certain. 
And  if  the  writ  be  awarded  late  in  term,  it 
maj  be  made  retamable  in  vacation  in  like 
miwwr.  The  act  applies  to  Ireland  as  well 
as  England,  and  the  writ  may  run  into  coun- 
ties palatine,  cinque  porta,  and  privileged 
ylaoes,  dee.  Berwicknipoa-Tweed,  and  the 
jslea  oiF  Guernsey,  Jersey,  or  Man. 

The  writ  of  hsbeas  corpus  is  the  ptivilege 
eC  the  Biitiah  aabjeet  only,  and  therelbfe  ean- 


XK>t  be  obtained  by  an  alien  enemy,  or  a  priaon- 
er of  war.  See  the  case  of  the  three  Spanish 
sailors,  2  Blk.  1324.  2  Burr.  765.  The  re- 
Uef  in  such  esses  is  by  application  to  the  ae- 
eretary  at  war.  On  a  commitment  by  either 
house  of  psrliamant  for  contempt  or  breach  of 
privilege,  the  oourts  at  Weetminster  eannot 
diibharge  on  a  habeas  corpus ;  althoush  on 
the  return  of  the  writ  auch  commitment  ahonld 
appear  illegal ;  for  they  have  no  power  to  con* 
tnn  the  privilegec  of  parliament.  2  Hawk,  c 
16.S.  73.    eT.&.3U. 

The  writ  of  habeaa  corpna,  whether  at  com- 
mon law  or  under  31  Car.  II.  o.  2.  doea  not 
iasue  as  a  matter  of  oourae  upon  application 
in  the  first  instance,  but  muat  he  grounded  on 
an  affidavit,  upon  which  the  court  are  to  ex- 
ercise their  discretion  whether  the  writ  shsU 
issue  or  not.  3  B.  &  A.  420. «  2  Ghitty  R. 
207.  A  ib6M«  oorpiit  Mm  esMo  doee  not  lie 
to  remove  proceedings  from  an  inferior  juria* 
diction,  inth  the  court  of  K.  B.,  unless  it  ap- 
pears that  thedellndant  is  aotnaliy  or  virtualnr 
m  the  custody  of  the  court  below.  1  B.  dt  C. 
513.  2  Dowl.  dc  R.  722.  The  court  of  K.  B.  will 
grant  a  habeas  corptu  to  the  warden  of  the 
Fleet,  to  take  a  prisoner  confined  there  for 
debt  before  a  magiatrete,  to  be  examined  foom 
day  to  day  respecting  a  charge  of  felony  or 
misdemeanor.  5  B.  &  A.  730.  The  court  of 
exchequer  will  not.  grant  a  habeas  corpus  to 
enable  the  defondant  in  an  information,  who 
ii  confined  in  a  county  gaol  for  a  libel  under 
the  sentence  of  another  court,  to  attend  at 
Westminster  to  conduct  his  defence  in  per- 
son ; — ^the  application  should  be  made  to  the 
court  by  whom  the  defendant  was  sentenced. 
9  Price,  147.     Nor  will  the  court  of  K.  B. 

§rant  a  writ  of  habeas  corpus  to  bring  up  a 
efendant  under  sentence  of  imprisonment  for 
a  misdemeanor,  to  enable  him  to  shew  caoae  in 
person  minst  a  rule  for  a  criminal  informa- 
tion. 3  B.  dc  A.  679.  n.  Where  there  are  ar- 
ticlea  of  separation  between  the  husband  an4 
wife,  if  the  huabaml  afterwaida  confine  her» 
she  may  have  a  habeas  eoipas  and  be  set  al 
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lai  die  king's  beneh  and  common  pleas  il  is  necessary  to  apply  fot 
it  by  motion  to  the  oourt  (J),  as  in  the  case  of  aJl  other  prerogatiTe  writs 
(MWtorart,  prohibition,  mandamus^  ^c)  which  do  not  issue  as  of  mere  course. 
Without  shewing  some  probable  cause  why  the  extraordinary  power  of 
the  crown  is  caUed  in  to  the  part3r'8  assistance.  For,  as  was  argued  by 
lord  chief  jusdoe  Vanghan  (e),  "  it  is  granted  on  motion,  because  it  cannot 
be  had  of  course  ;  and  there  is  therefore  no  necessity  to  grant  it ;  for  the 
oourt  ought  to  be  satisfied  that  the  party  hath  a  probable  cause  to  be  de- 
livered." And  this  seems  the  more  reasonable,  because  (when  once  grant- 
ed)  the  person  to  whom  it  is  directed  can  return  no  satisfactory  excuse  for 
not  bringing  up  the  body  of  the  prisoner  (/).  So  that  if  it  issued  of 
mere  course,  without  shewing  to  the  court  or  judge  some  reasonable  ground 
for  awarding  it,  a  traitor  or  felon  under  sentence  of  death,  a  soldier  or  mari- 
ner in  the  kingfs  serrice,  a  wife,  a  child,  a  relation,  or  a  domestic,  confined 
for  insanity,  or  other  prudential  reasons,  might  obtain  a  temporary  enlarge- 
ment by  suing  out  an  habeas  corpus,  though  sure  to  be  remanded  as  soon 
as  brought  up  to  the  court.  And  therefore  Sir  Edward  Coke,  when  chief 
justice,  did  not  sctuple  in  13  Jac.  I.  to  deny  a  habeas  carpus  to  one  confined 

(ii  %  Mod.  906.    1  L€v.  1.  (/}  Cro.  Jac.  543. 

(e)  BiiahePs  caae,  9  Jon.  18. 


liberty.  13  East,  173.  n.  A  HoUm  oorptu  will 
be  gnated  in  the  fint  instance,  to  briitt  up  an 
infiimt  who  had  abaoooded  from  his  father  and 
was  detained  hj  a  tbird  peison  without  hia 
enaent.  4  Moore,  306.  The  eonrt  will  sot 
grant  a  habeas  oorpus  to  bring  up  the  body  of 
a  feme-ootert  en  an  affidavit  that  she  is  desi- 
loos  of  dispoainff  of  her  separate  property,  and 
that  her  husband  will  not  admit  tne  necessary 
parties,  and  that  ahe  ia  confined  by  illness  and 
not  likely  to  Ike  long ;  nor  will  they  under 
toeh  circumstances,  grant  a  role  to  shew 
oaoae  why  the  necessaiy  parties  should  not  be 
admitted  to  see  her,  for  if  there  be  no  restraint 
of  personal  liberty,  the  matter  is  only  eogni- 
aable  in  a  court  of  eauity.  1  Chitty  R.  654. 
Where  application  had  been  ttwde  for  the  dis- 
ehaige  of  an  impressed  aeaman,  before  the 
two  yeara  of  his  protection  by  the  sut.  13  Geo. 
II.  e.  17.  were  expired ;  which  waa  then  in- 
affeetnal,  beeauae  the  facta  were  not  Terified 
with  aufficient  eertainW  ;  yet  the  doubt  being 
senoTed  by  another  affidavit,  the  court  grant* 
•d  a  writ  of  habeaa  eorpna  for  the  porpoae  of 
liberating  him,  though  the  two  yeara  were  ex- 
pired. 8  East,  27.  The  oourt  on  affidavit, 
•nggesting  probable  cause  to  believe  that  a 
liel^leaa  and  ignorant  female  foreigner  waa 
exhibited  for  money  without  her  conaent,  grant- 
ed a  rule  on  her  keepera  to  ahew  cauae  why  a 
writ  of  habeas  corpus  should  not  issue  to  bring 
her  before  the  oourt,  and  directed  an  examina- 
tion before  the  coroner  and  attorney  of  the 
«ouit,  in  the  preaenee  of  the  partiea  applying 
and  applied  againat.  Ex  parte  Hottentot  Ye- 
nna,  13  Eaat,  195.  The  writ  will  be  granted 
Co  a  military  officer  under  arrest  for  charges  of 
iBisoondnot,  if  he  be  not  brought  to  trial  pur- 
suant to  the  articles  of  war,  as  soon  as  a  court- 
naitial  can  be  conveniently  assembled,  unleaa 
the  delay  is  satisfactorily  explained.  2  M.  dE 
il.  428.  The  court  will  grant  a  habeas  eorpua 
M  bring  up  the  body  of  a  bastard  child  within 
Ae  age  olinnim,  for  the  pnrpoee  of  reateriaf 


it  to  ita  mother,  from  whom  it  had  been  taked, 
lirat  by  fraud,  and  then  by  force,  without  pre- 
judice to  the  question  of  guardianship,  which 
belong^  to  the  lord  chanoeUor.  7  East,  57». 
Where  a  priaoner  ia  brought  up  tmder  a  habeaa 
ftorpua  iasoed  at  common  law,  he  may  4dd- 
trovert  the  truth  of  the  return  by  virtue  of  On 
66  Geo.  m.o.  100.  a.  4.  4  B.  &  C.  136.  Pri- 
soner committed  for  manalaughter,  npen  tike 
return  of  the  haboaft  corpus,  was  allowed  to 
give  bail  in  the  country,  oy  raaaon  of  his  po- 
verty, which  rendered  him  unable  to  appear 
with  bail  in  oourt.  6  M.  dc  S.  106.  1  B.  dl 
A.  209.    2Ghit.Bep.  110. 

With  respect  to  the  Rettmt.  A  return  in 
the  followinj^  words,  **  I  bad  not  at  the  time  of 
receiving  this  writ,  nor  have  I  ainoe,  had  the 
body  of  A.  B.  deUtingd  in  my  cuatodvy  so  that 
I  eould  not  have  her,  dec."  was  hoiden  bad, 
and  an  atuchment  was  granted  against  the 
party  who  made  it.  6  T.  R.  89.  It  seems 
sufficient  to  set  forth,  that  the  defendant  is  in 
onatody  under  the  aentence  of  a  court  of  com- 
petent jariadiction  to  inquire  of  the  oflFbnee 
and  paaa  such  aentence,  without  setting  forth 
the  particular  cireumatancea  neceasary  to  war- 
rant anch  a  aentence.  i  East,  306.  5  Dow. 
199,  200.  The  court  will  not  extend  matter 
dehora  the  return,  in  anpport  of  the  sentenoe 
or  prooeeding  against  the  defendant,  2  M.  dc 
8. 226.  nor  go  into  the  merits,  but  decide  upon 
the  return  oiF  a  regular  conviction  prima  facie. 
7  East,  376.  Where  a  defendant  waa  con- 
mitted  by  an  eccleaiaatical  judge  of  appeal  for 
contumacy  in  not  paying  coats,  and  toe  atgal- 
ficavit  only  described  the  suit  to  be  **  a  certain 
cauae  of  appeal  and  complaint  of  nullity," 
without  ahewing  that  the  defendant  was  conh- 
mitted  for  a  cause  within  the  jurisdiction  of 
the  spiritual  judge,  it  was  held,  that  the  de- 
fendant was  entitled  to  be  diachaiged  on  h*. 
beaa  eorpua.    6  &  dc  A.  TBI.    1  DowL  d(  Ry. 


Digitized  by 


Google 


PRIVATE  WRONGS.  107 

liy  the  oMot  of  admiralty  for  piracy ;  there  appearing,  upon  his 
own  shewing,  sufficient  grounds  to  ^confine  him  {g).  On  the  [*133] 
other  hand,  u  a  probable  ground  be  shewn,  that  the  party  is  im- 
prisoned without  just  cause  (A),  and  therefore  hath  ari^t  to  be  delivered, 
the  wiiiof  habeas  carpus  is  then  a  writ  of  right,  which  "  may  not  be  denied, 
but  ought  to  be  granted  to  every  man  that  is  committed,  or  detained  in  pri- 
son, or  otherwise  restrained,  though  it  be  by  the  command  of  the  king,  the 
.  privy  council,  or  any  other  (i)." 

In  a  former  part  of  these  commentaries  (k)  we  expatiated  at  large  on 
the  personal  liberty  of  the  subject.  This  was  shewn  to  be  a  natural  in- 
herent right,  which  could  not  be  surrendered  or  forfeited  unless  by  the 
commission  of  some  great  and  atrocious  crime,  and  which  ought  not  to  be 
abridged  in  any  case  widiout  the  special  permission  of  law.  A  doctrine 
coeviid  with  the  first  ^rudiments  of  the  English  constitution,  and  handed 
down  to  us,  from  our  Saxon  ancestors,  notwithstanding  all  their  struggles 
with  the  Danes,  and  the  violence  of  the  Norman  conquest :  asserted  after- 
wards and  confirmed  by  the  conqueror  himself  and  his  descendants  ;  and 
though  sometimes  a  little  impaired  by  the  ferocity  of  the  times,  and  the  oc» 
easional  despotism  of  jealous  or  usurping  princes,  yet  established  on  the 
firmest  basis  by  the  provisions  of  magna  carta^  and  a  long  succession  of 
statutes  enacted  under  Edward  III.  To  assert  an  absolute  exemption 
from  imprisonment  in  all  cases,  is  inconsistent  with  every  idea  of  law  and 
political  society ;  and  in  the  end  would  destroy  all  civil  liberty,  by  render- 
ing its  protection  impossible :  but  the  glory  of  the  English  law  consists  in 
clearly  defining  the  times,  the  causes,  and  the  extent,  when,  wherefore, 
and  to  what  degree  the  imprisonment  of  the  subject  may  be  lawful.  This 
it  is,  which  induces  the  absolute  necessity  of  expressing  upon  every  com- 
mitment the  reason  for  which  it  is  made :  that  the  court  upon  an  habeas 
atrpus  may  examine  into  its  validity ;  and  according  to  the  circumstances 
of  the  case  may  discharge,  admit  to  bail,  or  remand  the  prisoner. 

*And  yet,  early  in  the  reign  of  Charles  1.  the  court  of  king's  [*134] 
bench,  rel3dng  on  some  arbitrary  precedents  (and  those  perhaps 
misunderstood)  determined  {I)  that  they  could  not  upon  an  habeas  carpus 
either  bail  or  deliver  a  prisoner,  though  committed  without  any  cause  as- 
signed, in  case  he  was  committed  by  the  special  command  of  the  king,  or 
by  the  lords  of  the  privy  council.  This  drew  on  a  parliamentary  inquiry, 
and  produced  the  petition  of  right,  3  Car.  I.  which  recites  this  illegal  judg- 
ment, and  enacts  that  no  freeman  hereafter  shall  be  so  imprison^l  or  de- 
tained. But  when,  in  the  following  year,  Mr.  Selden  and  others  were 
committed  by  the  lords  of  the  council,  in  pursuance  of  his  majesty's  special 
command,  under  a  general  charge  of  '<  notable  contempts  and  stirring  up 
sedition  against  the  king  and  government,'*  the  judges  delayed  for  two 
terms  (including  also  the  long  vacation)  to  deliver  an  opinion  how  far  such 
a  charge  was  bailable.  And  when  at  length  they  agreed  that  it  was, 
they  however  annexed  a  condition  of  finding  sureties  for  the  good  beha- 
riour,  which  still  protracted  their  imprisonment,  the  chief  justice,  sir  Ni- 
cholas Hyde,  at  the  same  time  declaring  (m),  that  ^'  if  Uiey  were  again 
remanded  for  that  cause,  perhaps  the  court  would  not  afterwards  grant  a 
habeas  corpus,  being  already  made  acquainted  with  the  cause  of  the  impri- 
sonment."   But  tMs  was  heard  with  indignation  and  astonishment  by 


at  t  Bulfltr.  17.  8m  alto  S  Soli.  B«f.lSa  (i)  Book  I.  duv.  1. 

)  s  iBtt.  eif .  (D  suto  Tt.  tu.  lae. 

(«)  Com.  JowA.  1  Apr.  IdM.  (n)  JhiA.  S40. 
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every  lawyer  present :  aecording  to  Mr.  Selden's  own  (n)  acoount  of  dM 
matter,  whose  resentment  was  not  cooled  at  the  distance  of  four-and-twenty 
years. 
These  pitiful  evasions  gave  rise  to  the  statute  16  Car.  I.  c.  10.  ^  8. 
whereby  it  is  enacted,  that  if  any  person  be  committed  by  the  king 
[*135]  himself  in  person,  or  by  his  privy  ^council,  or  by  any  of  the  mem- 
bers thereof,  he  shall  have  granted  unto  him,  without  any  delay 
upon  any  pretence  whatsoever,  a  writ  of  habeas  eorpus^  upon  demand  or 
motion  made  to  the  court  of  king's  bench  or  common  plMs ;  who  shall 
thereupon,  within  three  court  days  after  the  return  is  made,  examine  and 
determine  the  legality  of  such  commitment,  and  do  what  to  justice  shall 
appertain,  in  delivering,  bailing,  or  remandiog  such  prisoner.  Yet  still  in 
the  case  of  Jenks,  before  alluded  to  (o),  who  in  1676  was  committed  by  the 
king  in  council  for  a  turbulent  speech  at  Guildhall  (/»),  new  shifta  and  de- 
vices were  made  use  of  to  prevent  his  enlargement  by  law,  the  chief  justice 
(as  well  as  the  chancellor)  declining  to  award  a  writ  of  habeas  corpus  ad 
subjiciendum  in  vacation,  though  at  last  he  thought  proper  to  award  the 
nsusl  writs  ad  deUherandumf  6fc.  whereby  the  prisoner  was  discharged  at 
the  Old  Bailey.  Other  abuses  had  also  crept  into  daily  practice,  which 
had  in  some  measure  defeated  the  benefit  of  this  great  constitutional  re* 
medy.  The  party  imprisoning  was  at  liberty  to  delay  his  obedience  to  the 
first  writ,  and  might  wait  till  a  second  and  a  third,  called  an  alias  and  a 
pluries,  were  issued,  before  he  produced  the  party  ;  and  many  other  veza^ 
tious  shifU  were  practised  to  detain  state-prisoners  in  custody.  But  who- 
ever will  attentively  consider  the  English  history,  may  observe,  that  the 
flagrant  abuse  of  smy  power,  by  the  crown  or  its  ministers,  has  alvrays 
been  productive  of  a  struggle ;  which  either  discovers  the  ezercisis  of  thsi 
power  to  be  contrary  to  law,  or  (if  legal)  restrains  it  for  the  future.  This 
was  the  case  in  the'present  instance.  The  oppression  of  an  obscure  indi- 
vidual gave  birth  to  the  famous  habeas  corpus  act,  31  Car.  II.  c  2.  which 
is  frequently  considered  as  another  magna  carta  {q)  of  the  kingdom ;  and 
by  consequence  and  analogy  has  also  in  subsequent  times  reduced  the  ge- 
neral method  of  proceeding  on  these  writs  (though  not  within  the  reach  of 
that  statute,  but  issuing  merely  at  the  common  law)  to  the  true  standard 

of  law  and  liberty. 
[*136]  *The  statute  itself  enacts,  1.  That  on  complaint  and  request 
in  writing  by  or  on  behalf  of  any  person  committed  and  charged 
with  any  crimen  (unless  committed  for  treason  or  felony  expressed  in  the 
warrant ;  or  as  accessory,  or  on  suspicion  of  being  accessory^  before  the 
fact,  to  any  petit^reason  or  felony ;  or  upon  suspicion  of  such  petit-treason 
or  felony,  plainly  expressed  in  the  warrant ;  or  unless  he  is  convicted  or 
charged  in  execution  by  legal  process),  the  lord  chancellor  or  any  of  the 
twelve  judges,  in  vacation,  upon  viewing  a  copy  of  the  warrant,  or  affida- 
vit that  a  copy  is  denied,  shaQ  (unless  the  party  has  neglected  for  two 
terms  to  apply  to  any  court  for  his  enlargement)  award  a  habeas  corpus  (24) 

(»)  "  Etiam  jmdiaan  hme  pnmariiu,  mn  iUud  Me  umvertis  ctiuUimJ*    (YiitMe.  Mmr»  dmu.  tUL 

ftetremmt,  rtserifti  iOiau  forennM,  firf  UberMu  A.  D.  I09S.) 
mrtamoKt  mimimodae  vi»d*g  hgUimiu  ett  ftr*  «o-        (o)  Paf0  13S. 
iHf,  tuim  0MiitiiMNiHm  palam  fmtmiiamt  (nd  »em-        (p)  State  Tt.  rH.  471. 
ptT  timitis)  »aH*  ptrptHuo  m  fotUnma  demgnudum*        (f)  See  Book  I.  ch.  1. 
Querf,  ttf  oiiotUnmmmjurit  proHgiMm,  geitttHoribut 

(S4)  In  New-YoriL  the  writ  issaes  when  •    the  following:  ri%.  1.  A  oomnitment  tiader 
pwflOB  is  detained  on  any  pretence,  except    prooees  iaaaed  by  any  jadge  or  oonit  of  the  U. 
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for  such  prisoner^  letaniable  immediately  before  himself  or  any  other  of  the 
judges  ;  and  upon  the  return  made  shall  discharge  the  party,  if  bailable, 
upon  giving  security  to  appear  and  answer  to  the  accusation  in  the  proper 
court  of  judicature.  2.  That  such  writs  shall  be  indorsed,  as  granted  in 
pursuance  of  this  act,  and  signed  by  the  person  awarding  them.  3.  That 
the  writ  shall  be  returned  and  the  prisoner  brought  up,  within  a  limited 
time  according  to  the  distance,  not  exceeding  in  any  case  twenty  days. 
4.  That  officers  and  keepers  neglecting  to  make  due  returns,  or  not  deli- 
vering to  the  prisoner  or  his  agent  within  six  hours  after  demand  a  copy  of 
the  warrant  of  commitment,  or  shilling  the  custody  of  a  prisoner  from  one 
to  another,  without  sufficient  reason  or  authority,  (specified  in  the  act),  shall 
for  the  first  ofience  forfeit  100/.  and  for  the  second  offence  200/.  to  the  par- 
ty grieved,  and  be  disabled  to  hold  his  office.  That  no  person  once  deli- 
vered by  habeoi  corpus^  shall  be  recommitted  for  the  same  offence,  on  pe- 
nalty of  500/.  6.  That  every  person  committed  for  treason  or  felony  shall, 
if  he  requires  it  the  first  week  of  the  next  term,  or  the  first  day  of  the  next 
session  of  oyer  and  terminer ^  be  indicted  in  that  term  or  session,  or  ebe  ad- 
mitted to  bail :  unless  the  king's  witnesses  cannot  be  produced  at  that 
time :  and  if  acquitted,  or  if  not  indicted  and  tried  in  the  second  term, 
or  session,  he  shall  be  discharged  from  his  imprisonment  for  such 
inqputed  offence :  but  that  no  person,  after  the  assizes  shall  be  *open  [*137] 
for  the  county  in  which  he  is  detained,  shall  be  removed  by  habeas 
corpu,  till  after  the  assizes  are  ended ;  but  shall  be  left  to  the  justice  of 
the  judges  of  assize.  7.  That  any  such  prisoner  may  move  for  and  ob- 
tain his  habeas  corpus,  as  well  out  of  the  chancery  or  exchequer,  as  out  of 
the  king's  bench  or  common  pleas ;  and  the  lord  chancellor  or  judges  de- 
nying the  same,  on  sight  of  the  warrant  or  oath  that  the  same  is  refused, 
fOTfeit  severally  to  the  party  grieved  the  sum  of  500/.  8.  That  this  writ  of 
kabeas  corpus  shall  run  into  the  counties  palatine,  cinque  ports,  and  other 
privileged  places,  and  the  islands  of  Jersey  and  Guernsey.  9.  That  no 
inhabitant  of  England  (except  persons  contracting,  or  convicts  praying,  to 
be  transported  ;  or  having  committed  some  capital  offence  in  the  place  to 
which  they  are  sent)  shall  be  sent  prisoner  to  Scotland,  Ireland,  Jersey, 

8.  hATiiig  •zeliuiTe  jaiiadietioii  of  the  nutter       The  writ  caanot  be  disobeyed  for  want  of 

bf  the  laws  of  the  TL  S.  foim,  and  may  be  Tetaniable  immediately  or 

2.  Commitments  under  the  final  judgment    on  a  day  certain :  and  if  the  proper  officer  re- 


or  decree  of  any  competent  tribunal,  or  under  fuse  to  allow  the  writ,  he  is  liable  to  a  fine  of 

•s  exeention  thereon.    But  no  order  of  com-  1000  dollars.    If  the  person  to  whom  it  is  di- 

autaent  for  a  eontempt,  or  upon  prooeedinas  rected  refuses  to  obey  it,  the  sheriff  is  ordered 

as  for  a  eontempt  to  enforce  the  remedies  of  a  to  arrest  him,  and  keep  him  in  cloee  custody 


r,  is  considered  as  such  judgment  *or  de»  till  he  obey  it,  and  to  bring  up  the  body  of  the 

;  and  commitments  for  a  contempt  must  person  applying  for  the  writ ;  and  for  that  pur- 

rcially  and  plainly  charge  the  contempt.    (3  pose,  if  necessary,  to  call  to  his  aid  the  power  of 

8.  563,  f  22,  id.  567,  ^  40).  the  county.    When  the  party  is  brou^t  before 

The  application  is  founded  on  petition  of  the  the  officer  who  issued  the  wnt,  he  is  ditchar^ed 

paity,  or  of  some  one  on  his  behalf,  and  is  verifi-  if  there  be  no  legal  cause  of  detaining  him : 

•d  by  his  oath.    It  shows  that  the  party  does  not  otherwise  he  is  remanded  to  his  former  eonfine- 

eonie  within  the  exceptions  above  mentioned ;  ment.    (See  2  R.  S.  563,  Sie.)    The  act  fully 

it  states  the  name  of  tne  person  detsining  him.  explains  the  mode  of  proceeding,  and  repeau 

and  the  place  as  accurately  as  it  is  known,  ana  the  common  law  provisions  on  the  subject,  ex- 

tbs  pretence  of  confinement,    if  the  confine-  cept  so  far  as  they  may  be  necessary  te  carry 

ment  is  by  rirtue  of  any  warrant,  order,  or  pro-  the  prorisions  of  the  act  into  effect.    (Id.  573, 

eeae,  a  copy  is  annexed,  or  an  excuse  is  aAeg-  ^  73).    It  differs  materially  firom  the  text. 
•d  by  ahowing  that  a  copy  was  refused  on  ten-       Tne  Constitution  of  New- York  forbids  the 

dar  of  the  fees ;  or  that  the  party  was  removed  suspension  of  this  writ,  unless,  when  in  cases 

«r  eoocealed  before  the  demand  could  be  made,  of  rebellion  or  invasion,  the  public  safety  may 

It  must  also  be  stated  in  what  the  illegality  require  its  suspension.    Art.  7.  sect.  6.    8o 

waiita,  and  whether  a  habeas  corpus  or  car-  also  the  Constitution  of  the  U.  8.  ait.  1.  sect 

Cionri  is  prayed  for.  9.  ^  2. 
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OueniMy,  or  any  places  beyond  the  seas,  within  or  without  the  king^e 
dominions ;  on  pain  that  the  party  committing,  his  advisers,  aiders,  and 
assistants,  shall  forfeit  to  the  party  aggrieved  a  sum  not  less  than  5001.  to 
be  recovered  with  treble  costs ;  shall  be  disabled  to  bear  any  office  of  tmst 
or  profit ;  shall  incur  the  penalties  of  praemunire ;  and  shall  be  incapable 
of  the  king's  pardon. 

This  is  the  substance  of  that  great  and  important  statute  :  which  ex- 
tends (we  may  observe)  only  to  the  case  of  commitments  for  such  crimi- 
nal charge,  as  can  produce  no  inconvenience  to  public  justice  by  a  tempo- 
raiy  enlargement  of  the  prisoner :  all  other  cases  of  unjust  imprisonment 
being  left  to  the  habeas  corpus  at  conunon  law.  But  even  upon  writs  at 
the  common  law  it  is  now  expected  by  the  court,  agreeable  to  ancient  pre- 
cedents (r)  and  the  spirit  of  the  act  of  parlianrent,  that  the  writ  should  be 
immediately  obeyed,  without  waiting  for  any  alias  or  pluries ;  otherwise 
an  attachment  will  issue.  By  which  admirable  regulations,  judicial  as 
well  as  parliamentary,  the  remedy  is  now  complete  for  removing  the  injury 
of  unjust  and  illegal  confinement.  A  remedy  the  more  necessary,  because 
the  oppression  does  not  always  arise  from  the  ill-nature,  but  some- 
[*138]  times  from  the  mere  inattention  of  ^government.  For  it  frequent- 
ly happens  in  foreign  countries,  (and  has  happened  in  England 
during  temporary  suspensions  {s)  of  the  statute),  that  persons  apprehend- 
ed upon  suspicion  have  suffered  a  long  imprisonment,  merely  because  they 
were  forgotten  (25). 

The  satisfactory  remedy  for  this  injury  of  false  imprisonment,  is  by  an 
action  of  trespass  in  et  armis,  usually  called  an  action  of  false  imprison- 
ment ;  which  is  generally,  and  almost  unavoidably,  accompanied  with  a 
charge  of  assault  and  battery  also :  and  therein  the  party  shall  recover 
damages  for  the  injury  he  has  received  ;  and  also  the  defendant  is,  as  for 
all  other  injuries  committed  with  force,  or  vi  et  armisj  liable  to  pay  a  fine  to 
the  king  for  the  violation  of  the  public  peace. 

III.  With  regard  to  the  third  absolute  right  of  individuals,  or  that  of 
private  property,  though  the  enjoyment  of  it,  when  acquired,  is  strictly  a 
personal  right ;  yet  as  its  nature  and  original,  and  the  means  of  its  acqui- 
sition or  loss,  fell  more  directly  under  our  second  general  division,  of  the 
rights  of  things ;  and  as,  of  course,  the  wrongs  that  affect  these  rights 
must  be  referred  to  the  corresponding  divisicHi  in  the  present  book  of  our 
commentaries  ;  I  conceive  it  will  be  more  commodious  and  easy  to  con* 
sider  together,  rather  than  in  a  separate  view,  the  injuries  that  may  be 

(r)  4  Borr.  8M.  («>  See  Book  I.  pa^e  130. 

(25)  Besides  the  efficacy  of  the  writ  o(  ha-  is  too  young  to  have  any  discretion  of  its  own, 

beaa  corpu9  in  liberatinj;  the  sabject  from  illegal  then  the  court  will  deliver  it  into  the  custody, 

confinement  in  a  public  prison,  it  also  extends  of  its  parent,  or  the  person  who  appears  to  b« 

its  influence  to  remove  every  unjust  restraint  its  legal  guardian.    See  3  Burr.  U34.  wher« 

of  personal  freedom  in  private  life,  though  im-  all  the  prior  cases  are  considered  by  Lord  Mans- 

posed  by  a  husband  or  a  father ;  but  when  wo-  field.    In  a  late  case  (Moore  and  Fitzgibbon), 

men  or  infants  are  brought  before  the  court  by  the  court  refused  to  permit  an  inquiry  whether 

an  babeat  corpus,  the  court  will  only  set  them  a  child  bom  during  wedlock  was  the  c " 


free  from  an  unmerited  or  unreasonable  con-  of  the  former  or  the  latter,  but  on  a  writ  of 
finement,  and  will  not  determine  the  validity  habeas  corpus,  directed  that  the  child,  an  in- 
of  a  marriage,  or  the  risht  to  the  guardianship,  fant  under  three  years  of  agCt  should  be  re- 
bat  will  leave  them  at  liberty  to  choose  where  stored  to  the  former,  who  waa  the  buaband  of 
they  will  go :  and  if  there  be  any  reason  to  the  child's  mother.  M.  T.  1825,  K.  B. 
apprehend  that  they  will  be  seized  in  return-  If  an  equivocal  return  is  made  to  an  Aofteos 
ing  from  the  court,  they  will  be  sent  home  un-  oorpuM,  the  court  will  immediately  grant  aa 
der  the  protection  of  an  officer.    But  if  a  child  attachment.    5  T.  R.  89. 
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cAnd  to  the  <iygjniww<>  10  weO  10  to  the  righu^  of  propeity.  Aad  there* 
fme  I  shall  here  coaclude  the  head  of  iiyimes  i^ecting  the  absoluU  rights 
of  mdividuals. 

We  aie  next  to  contemplate  those  which  affect  their  reiative  lights ;  or 
sneh  ss  sre  incidoBt  to  pefsoas  considered  as  members  of  society,  and  eon* 
nected  to  each  other  by  vaiious  ties  and  relations  ;  and,  in  particular,  such 
injuries  as  may  be  done  to  persons  under  the  four  following  relations ; 
hmband  and  wife,  parent  and  child,  guardian  and  ward,  master  and  ser- 
vaoL 

*I.  Injuries  that  may  be  offered  to  a  person,  considered  as  a  Aim-  [*139] 
hnd^  axe  principally  three  (26) :  abduOianf  01  taking  away  a  man's 

(96)  In  aaeient  times  aihilteTy  was  nquin- 
He  in  tmn»  sad  leets,  3  last  S06.  and  pa- 
nishMl  by  fiiM  sad  imprisonment ;  tnd  so  re- 
eenilT  as  the  commencement  of  the  seven- 
toeatli  eeataiy,  atiempu  were  made  by  the  le- 
fislalDre  ta  bthig  this  offsnce  within  the  pale 
af  crimiaaljoriadiction; — but  they  were  inef- 
fectoaL  5th  vol.  Pari.  Hist.  89.  During  the 
asomoaweakh  an  act  was  passed,  the  prori- 
naaa  of  which  ware,  that  adultery  should  be 
adjudged  felony,  "  and  every  person,  as  well 
the  man  as  the  woman  (HTending  therein, 
siMold  aoiier  death  without  benefit  of  deify ; 
piavided  that  this  should  not  extend,  first,  to 
aar  man  who  did  not  know  at  the  time  of  such 
ofiaea  eomasittad,  that  the  woman  was  then 
■avrted ;  or,  Sdly,  to  aay  woman  whoae  hue* 
bttid  should  be  beyond  the  seas  for  three  years, 
er  laputed  dead;  or,  3dly,  to  any  woman 
whaw  hnsbaad  should  absent  himself  for  three 
vsaia  ia  auT  place,  so  as  the  wife  should  not 
Luw  her  nosband  to  be  living  within  that 
time."  See  SoobeU's  Acts,  part  3.  p.  m.  fo. 
ad.  B«t  thm  law  was  aot  renewed  at  the  res- 
toratioa.  The  damages  given  to  the  husband 
an  feneialljr  oonsiderabTe,  though  lord  Ken- 
yoa  lapiobated  the  idea  that  they  were  to  be 

Punishment    & 
B  huRband  has 


to  operate  ss  a 
4 Burr.  2059.    \(i 


T.  2.360. 

parted  with  the  right  to  the  society  of  his  wife, 
ahaelulely  and  permanently,  it  has  been  said 
thai  ha  cannot  support  an  action  for  a  supposed 
injury  during  the  separation;  but  if  agree- 
BMat  to  separate  ia  only  conditional,  or  tem- 
aeiary,  it  is  otherwise.  5  T.  R.  360.  Peaks 
Rq».  7.  6  East,  244.  2  Smith,  356.  And  if 
the  husband  hsis  consented  to  or  facilitated 
^  iajury,  ha  cannot  sua.  Bull.  N.  P.  27.  2 
T.  R.  116.  4  T.  R.  655.  5  T.  R.  360.  3 
Wood  24€.  voUnH  monft  injuria.  So  if  the 
wifo  be  suffered  to  live  as  a  prostitute  with  the 
privity  of  her  husband,  and  the  defendant  has 
Dean  thereby  drawn  in  to  commit  the  act  of 
which  the  husband  complains,  the  action  can- 
not be  mainuined.  Bull.  N.  P.  27.  Peake  R. 
aS;  bat  if  the  husband  is  i^orant  of  her  pros- 
titutioo,  then  it  goes  only  tn  miti^tion  of  da- 
ma^.  Bull.  N.  r.  27 ;  as  will  his  ne|Ugance 
or  laattenlion  to  the  conduct  of  his  wife  with 
the  defendant.  4  T.  R.  651.  So,  according 
t»  loni  Kenyoa'a  opinion,  if  the  husband  has 


ana,  4  Eap.  16;  but  lord  Alvanley,  in  a  snbse- 
^■snt  aasa,  waa  of  opinion  that  such  conduct 
only  afliMtad  the  daAagea,  4  Esp.  R.  237. 
TW  eomt  win  not  giant  a  new  trial  in  an  no- 


tion for  criminal  conversation,  merely  beeansa 
the  damagea  apoear  to  theia  to  be  aioaaaiva, 
4  T.  R.  651.  slthongh  they  have  the  power  ta 
do  so.    lb.  659.  n.  (a). 

By  sututa,  a  wife  leaving  her  hnsbaad  and 
living  in  adultery  with  aaotner  shall  loaa  her 
dower.  2  Inst.  436.  The  law  considers  the 
wife  as  incapable  of  consenting  to  a  crim.  con. 
7  Mod.  61.  F.  N.  B.  69.  On  which  aooooat 
it  is  probable  the  usual  rsmady  has  bean  traa- 
pass  vi  et  armis,  and  not  merely  case,  6  East, 
387.  Selw.  N.  P.  18.  And  tha  courts  seem 
to  have  considered  that  whatavor  the  form  of 
the  declaration  may  be,  it  is  in  effect  cost.  % 
Wils.  85.  6  East,  390.  Bull.  N.  P.  28.  Tha 
husband  may  not  only  bring  an  action  for  tha 
criminal  conversation,  for  which  he  shall  ba 
recompensed  in  damages,  but  may  also  pro- 
ceed'in  the  ecclesiastical  courts  for  the  adul- 
tery, and  solicitation  of  chastity,  and  the  pro- 
ceedings in  one  court  shall  be  no  bar  to  tha 
other.    4  6ac.  Ab.  553.    1  T.  R.  6. 

£vidflict.»The  evidence  of  the  fact  of  adul- 
tery, which,  from  ita  very  nature,  ia  uauaUy 
circumstantial,  must  be  sufficient  to  satisfy  the 
iury  that  an  adulterous  intercourse  has  actual- 
ly uken  place.  Proof  of  familiaritiea,  howavw 
er  indecent,  is  insufficient  if  there  be  reason 
to  apprehend,  from  the  fact  of  the  parties  be- 
ing mterrupted,  or  on  any  other  circumstance, 
that  a  criminal  conversation  has  not  taken 
place.  Stark,  on  Evid.  2  vol.  440.  Where 
the  statute  of  limitations  has  been  pleaded,  so 
as  to  exclude  the  recovery  of  damagea  for 
adulterous  intercoose,  which  ^  took  place  a 
greater  distance  of  time  than  six  years  previ- 
ous to  the  commencement  of  the  action,  it  has 
been  held,  that  snterior  acu  of  adultary  are 
evidence  for  the  purpose  of  shewing  the  na- 
ture of  the  connexion  which  subsisted  within 
six  years.  8  St  Tr.  35.  The  confession  of 
the  wife  will  be  no  evidence  sgainst  the  de- 
fendant. Bull.  N.  P.  28.  but  a  discourse  be- 
tween the  wife  and  the  defendant  is  evidence, 
as  also  are  letters  written  by  the  defendant  to 
the  wife.  Stark,  on  Evid.  2  vol.  441.  Tha 
defendant  may  shew  in  mitigation  of  damages, 
that  the  wife  had  before  eloped,  or  had  been 
connected  with  others,  that  she  had  boma  a 
bastard  before  marriage,  BolL  N.  P.  206.  that 
she  had  been  a  proetitnte  previous  to  her  con- 
nexion with  the  defendant,  ib.  27;  but  it  is 
there  laid  down,  that  the  defendant  nsnnst 
civa  evidence  of  the  general  reputation  of  bar 
naing,  or  having  been,  a  prostitute,  for  that 
nay  have  baan  ocaaaionad  by  hat  foi  '" 
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wife ;  adultefy,  or  criminal  conversation  with  her ;  and  beating  or  other** 
wise  abusing  her.  1.  As  to  the  first  sort,  abductum,  or  taking  her  away, 
this  may  either  be  by  fraud  and  persuasion,  or  open  violence  :  though  the 
law  in  both  cases  supposes  force  and  constraint,  the  wifJB  having  no  power 
to  consent ;  and  therefore  gives  a  remedy  by  writ  of  ravishment,  or  action 
of  trespass  viet  armis^  de  uxore  rapta  et  abdueta{t).  This  action  lay 
at  the  common  law  ;  and  thereby  the  husband  shall  recover,  not  the  pos- 
session (t<)  of  his  wife,  but  damages  for  taking  her  away  :  and  by  statute 
Westm.  1.  3  Edw.  I.  c.  13.  the  offender  shall  also  be  imprisoned  two 
years,  and  be  fined  at  the  pleasure  of  the  king.  Both  the  king  and  the 
nusband  may  therefore  have  this  action  (w) ;  and  the  husband  is  also  en- 
titled to  recover  damages  in  an  action  on  the  case  against  such  as  per- 
suade and  entice  the  wife  to  live  separate  from  him  without  a  sufficient 
cause  {x).  The  old  law  was  so  strict  in  this  point,  that  if  one's  wife  miss- 
ed her  way  upon  the  road,  it  was  not  lawful  for  another  man  to  take  her 
into  his  house,  unless  she  was  benighted  and  in  danger  of  being  lost  or 
drowned  (y) :  but  a  stranger  might  carry  her  behind  him  on  horseback  to 
market  to  a  justice  of  the  peace  for  a  warrant  against  her  husband,  or  to 
the  spiritual  court  to  sue  for  a  divorce  (z),  2.  Adultery,  or  criminal  con- 
versation with  a  man's  wife,  though  it  is,  as  a  public  crime,  left  by  our 
laws  to  the  coercion  of  the  spiritual  courts  ;  yet,  considered  as  a  civil  in- 
jury (and  surely  there  can  be  no  greater),  the  law  gives  a  satisfaction  to  the 
husband  for  it  by  action  of  trespass  vi  et  armis  against  the  adulterer,  where- 
in the  damages  recovered  are  usually  very  large  and  exemplary.  But 
these  are  properly  increased  and  diminished  by  circumstances  (a) ;  as  the 

rank  and  fortune  of  the  plaintifi*  and  defendant ;  the  relation  or 
[*140]    ^connexion  between  them ;    the  seduction  or  otherwise  of  the 

wife,  founded  on  her  previous  behaviour  and  character  ;  and  the 
husband's  obligation  by  settlement  or  otherwise  to  provide  for  those  chil- 
dren, which  he  cannot  but  suspect  to  be  spurious.  In  this  case,  and  upon 
indictments  for  polygamy,  a  marriage  in  fact  must  be  proved  ;  though  ge- 
nerally, in  other  cases,  reputation  and  cohabitation  are  sufficient  evidence 
of  marriage  (b).  The  third  injury  is  that  of  beating  a  man's  wife,  or  other- 
wise ill-using  her  ;  for  which,  if  it  be  a  common  assault,  battery,  or  impri- 
sonment, the  law  gives  the  usual  remedy  to  recover  damages,  by  action 
of  trespass  vi  et  armis,  which  must  be  brought  in  the  names  of  the  hus- 
band and  wife  jointly :  but  if  the  beating  or  other  raal-treatment  be  very 
enormous,  so  ^at  thereby  the  husband  is  deprived  for  any  time  of  the 
company  and  assistance  of  his  wife,  the  law  then  gives  him  a  separate  re- 
medy by  an  action  of  trespass,  in  nature  of  an  action  upon  the  case,  for 
this  ill-usage,  per  quod  consortium  amisit ;  in  which  he  shall  recover  a  sa- 
tisfaction in  damages  (c). 

II.  Injuries  that  may  be  oflfered  to  a  person  considered  in  the  relation 

(0  F.  N.  B.  89.  (g)  Bro,  Abr.  907.  440. 

(«)  ft  Inst.  434.  (a)  Law  of  nUi  primt,  ». 

(i»)  IHd.  (b)  BuxT.  9057. 

(c)  Law  of  ninpriM,  74.  (e)  Cro.  Jac.  501.  588. 
(y)  Bro.  Akr,  t.  tn$pattj  91 S. 

with  the  defendant ;  though  perhaps  having  of  loose  condact,  and  notoriously  bad  charac- 

laid  a  foondation,  by  proving  her  beins  ae-  ter ;  that  she  made  the  first  orertarss  and  ad- 

anainted  with  other  men,  such  general  eri-  ranees  to  the  defendant,  2  Esp.  R.  563.    1 

denee  may  be  admitted.    Stark,  on  End.  2  SeL  N.  P.  25.  that  his  means  and  ezpeetotions 

▼oL  244.  n.    For  the  same  purpose  he  may  are  inconsiderable.     * 
•In  give  in  evidence,  that  she  was  a  woman 
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of  a  parent  (27)  were  likewise  of  two  kinds :  1.  Ahduetianf  or  taking  his 
cbildren  away ;  and,  2.  Marrying  his  son  and  heir  without  the  father's 
consent,  whereby  during  the  continuance  of  the  military  tenoies  he  lost 
the  value  of  his  marriage.  But  this  last  injury  is  now  ceased,  together 
with  the  right  upon  which  it  was  grounded ;  for,  the  father  being  no  long- 
er entitled  to  the  Talue  of  the  marriage,  the  marrying  his  heir  does  him  no 
sort  of  injury  for  which  a  civil  action  will  lie.  As  to  the  other,  of  abduc- 
tion, or  taking  away  the  children  from  the  father,  that  is  also  a  matter  of 
doubt  whether  it  be  a  civil  injury  or  no ;  for,  before  the  abolition  of  the  te- 
nure in  chivalry,  it  was  equally  a  doubt  whether  an  action  Would  lie  for 
taking  and  carrying  away  any  other  child  besides  the  heir  :  some  holding 
that  it  would  not,  upon  the  supposition  that  the  only  ground  or  cause  of 
action  was  losing  the  value  of  the  heir's  marriage ;  and  others  holding  that 
an  action  would  lie  for  taking  away  any  of  the  children,  for  that  the  parent 
hath  an  interest  in  them  ail,  to  provide  for  their  education  (J).  If  there- 
fore before  the  abolition  of  these  tenures  it  was  an  injury  to  die  fa- 
ther to  take  *away  the  rest  of  his  children,  as  well  as  his  heir  (as  [*141] 
I  am  inclined  to  think  it  was),  it  still  remains  an  injury,  and  is  re- 
mediable by  writ  of  ravishment^  or  action  of  trespass  tn  et  amdsy  dsfiUoy  vel 
fUoj  rapio  vel  abducto  (e) ;  in  the  same  manner  as  the  husband  may  have 
It,  on  account  of  the  abduction  of  his  wife. 


Hi  do.  Sliz.  770. 


(e)  P.  N.  B.  Oa 


(27)  See  in  geneni,  Bao.  Ab.  Mtster  & 
Serranc,  O.  Selw.  N.  P.  Mastar  &  Servant 
It  has  been  diapated,  bat  the  better  opinion  is, 
that  the  father  haa  an  intereat  in  hia  legiti- 
aale  child,  anfficient  to  enable  him  to  aupport 
an  action  in  that  character,  for  taking  the  coild 
Bwaf ,  he  being  entitled  to  the  caatody  of  it. 
Cm.  Slis.  770.  23  Yin.  451.  2  P.  W.  116. 
3  Ca  38.  5  Eaat,  221.  No  modem  inatance 
howerer  of  anch  action  can  be  adduced,  and  it 
ia  now  naonl  for  the  fiather  to  bring  hia  action 
lor  any  injury  done  to  hia  child,  aa  for  de- 
bauching her,  or  beating  him  or  her,  in  the 
chaneter  of  maater,  f«r  qw>d  aenitium  amiutt 
in  which  ease  aome  evidence  muat  be  adduced 
of  aenrioe.  5  T.  R.  360,  1.  See  poat,  142. 
note  29. 

In  an  action  for  debaaohing  plaintiflTa 
daoghter,  aa  hia  aerrant,  it  ia  neceaaary  to 
prove  her  reaidence  with  him,  and  some  acta 
of  aerriee,  though  the  moat  trifling  are  auffi- 
cienL  See  2  f .  R.  167.  2  N.  R.  476.  6 
Eaat,  387.  It  ia  nnneceaaaiy  to  prove  an^ 
eontiaet  of  aervice.  Peake'a  R.  2&3.  Bat  if 
the  aeduecion  take  place  while  ahe  ia  reaiding 
elaewbere,  and  ahe  in  oonaequence  return  to 
her  fuher,  he  cannot  maintain  the  action,  5 
East,  45.t  unleaa  ahe  be  abaent  with  hia  oon- 
•aat,  and  with  the  intention  of  returning,  al- 
^oofh  ahe  be  of  age,  ib.  47.  n. ;  or  if  the  de- 
feadam  engaged  her  aa  hia  aervant,  and  in- 
doeed  her  to  live  in  hia  house  aa  auch,  with 
intent  to  aednce  her.  2  Staikie  Rep.  493.  If 
abe  live  ia  another  family,  the  penon  with 


whom  ahe  reaidea  may  maintain  the  action,  11 
East,  24.  5  East,  45.  2  T.  R.  4.  and  the  jury 
are  not  limited  in  their  verdict  to  the  mere  loaa 
of  aervice.  U  East,  24.  The  daughter  ia  a 
competent  witneaa,  2  Stra.  1064.  and  though 
not  easential,  the  omisaion  to  call  her  wotud 
be  open  to  obaervation.  Holt*a  R.  451.  Ez- 
penaea  actually  incurred  abould  be  proved,  and 
a  physician's  fee,  unless  actually  paid,  cannot 
be  recovered.  1  Surkie  R.  287.  The  aute 
and  situation  of  the  family  at  the  time  ahould 
be  proved  in  aggravation  of  damagea,  3  Eap. 
R.  119 ;  and  if  so,  that  the  defendant  profess- 
ed to  visit  the  family,  and  waa  received  aa  the 
auiior  of  the  daughter.  5  Price,  641.  It  haa 
been  said,  that  evidence  to  prove  that  defend- 
ant prevailed  by  a  promiae  of  marriage,  is  in- 
admiaaible.  3  Camp.  519.  Peake  L.  E.  355. 
See  5  Price,  641.  And  no  evidence  of  the 
daughter's  general  character  for  chaatity  ia 
admiaaible,  unleaa  it  ia  impugned.  1  Camp. 
460.  3  Canop.  519.  The  defendant  may,  in 
mitigation  of^  damases,  adduce  any  evidence 
of  the  improper,  negligent,  and  imprudent  con- 
duct of  the  plaintiff  himaelf ;  aa  where  he 
knew  that  defendant  waa  a  married  man,  and 
allowed  his  visits  in  the  probability  of  a  di- 
vorce, lord  Kenyon  held  the  action  oould  not 
be  maintained.  Peake  R.  240.  And  ef  idenee 
may  be  given  on  an  inquisition  of  damagea  in 
an  action  for  aeduotion,  that  the  defendukt  vi- 
aited  at  the  plaintiff's  house  for  the  purpose 
of  paying  his  addresses  to  the  daughter,  with 
an  intention  of  marriage.    5  Prioe,  641. 


If  ahe  be  wider  ate,  ahe  ia  pieanmed  to 
ana  protection  ao  aa  to  en- 


t  In  1  Wendell,  447,  it  ia  decided  thatif  the  her. 

^aa^hter  be  of  age  abe  muat  be  in  her  father'a  be  under  hia  control 

eeinee,  ao  aa  to  oonatitate  in  lew  and  mfaci  title  him  to  the  action,  whether  ahe  actually 

liw  ralatioa  of  maater  and  aervant,  in  order  to  naidea  with  him  or  not. 
I  ha  fitther  to  aa  actioa  for  seducing 
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III.  Of  a  similar  nature  to  the  last  is  the  relation  oi  gnardim  and  wmd ; 
and  the  like  actions  mutatis  mutandis^  as  are  given  to  lathers,  the  guardian 
also  has  for  recovery  of  damages,  when  his  wud  is  stolen  or  ravished  away 
from  him  (/).  And  though  guardianship  in  chivalry  is  now  totally  abo- 
lished, wluch  was  the  only  beneficial  kind  of  guardianahip  to  the  guardiaa, 
yet  the  guardian  in  socage  was  always  (g)  and  is  still  entitled  to  an  action 
of  ravishment,  if  his  ward  or  pupil  be  uSien  from  him :  but  then  he  must 
account  to  his  pupil  for  the  damages  which  he  so  recovers  (A).  And,  as  a 
guardian  in  socage  was  also  entided  at  common  law  to  a  writ  of  right  of 
ward,  de  custodia  terras  et  haeredis,  in  order  to  recover  the  possession  and 
custody  of  the  infant  (t),  so  I  apprehend  that  he  is  still  entitled  to  sue  out 
this  antiquated  right.  But  a  more  speedy  and  summary  method  of  re- 
dressing all  complaints  relative  to  wards  and  guardians  hath  of  late  ob- 
tained iy  an  application  to  the  court  of  chancery ;  which  is  the  supreme 
guardian,  and  has  the  superintendent  jurisdiction  of  all  the  infants  in  the 
kingdom.  And  it  is  expressly  provided  by  statute  12  Car.  II.  c.  24.  that 
testamentary  guardians  may  maintain  an  action  of  ravishment  or  tres- 
pass, for  recovery  of  any  of  their  wards,  and  also  for  damages  to  be  appli- 
ed to  the  use  and  benefit  <^  the  infants  (k)  (28). 

IV.  To  the  relation  between  master  and  servant^  and  the  rights  accru- 
ing therefrom,  there  are  two  species  of  injuries  incident     The  one  is,  re- 
taining a  mun's  hired  servant  before  his  time  is  expired ;  the  other  is  beat- 
ing or  confining  him  in  such  a  manner  that  he  is  not  able  to  per- 

[*142]  form  his  work.  As  *to  the  first,  the  retaining  another  person's 
servant  during  the  time  he  has  agreed  to  serve  his  present  master ; 
this,  as  it  is  an  ungentlemanlike,  so  it  is  also  an  illegal  act.  For  every 
master  has  by  his  contract  purchased  for  a  valuable  consideration  the  ser- 
vice of  his  domestics  for  a  limited  time :  the  inveigling  or  hiring  his  servant, 
which  induces  a  breach  of  this  contract,  is  therefore  an  injury  to  the  mas- 
ter ;  and  for  that  injury  the  law  has  given  him  a  remedy  by  a  special  ac- 
tion on  the  case ;  and  he  may  also  have  an  action  against  the  servant  for 
the  non-performance  of  his  agreement  (/).  But,  if  the  new  master  was 
not  {^prized  of  the  former  contract,  no  action  lies  against  him  (m),  unless 
he  refuses  to  restore  the  servant,  upon  demand.  The  other  point  of  injury, 
is  that  of  beating,  confining,  or  disabling  a  man's  servant,  which  depends 
upon  the  same  principle  as  the  last ;  vis.  the  property  which  the  master 
has  by  his  contract  acquired  in  the  labour  of  the  servant.  In  this  case, 
besides  the  remedy  of  an  action  of  battery  or  imprisonment,  which  the 
servant  himself  as  an  individual  may  have  against  the  aggressor,  the  mas- 
ter also,  as  a  recompense  for  his  immediate  loss,  may  maintain  an  action  of 
Irespass  vi  et  armis ;  in  which  he  must  allege  and  prove  the  special  da- 
mage he  has  sustained  by  the  beating  of  his  servant,  per  quod  sermtium  ami' 
sit  (») ;  and  then  the  jury  will  make  him  a  proportionable  pecuniary  satis- 
faction (29).     And  similar  practice  to  which,  we  find  also  to  have  (Stained 

(/)  F.  N.  B.  189.  (»)  S  P.  Wm«.  108. 

(g)  Thid.  ,  m  F.  N.  B.  Ifl7. 

(k)  Hale  on  F.  N.  B.  139.  (m)  Thid.  Winch.  91. 

(t)  F.  N.  B.  139.  (»)  9  Rep.  US.    10  Rep.  390. 

(28)  2  R.  S.  150,  ^  3.  cure  hia  child.    5  East,  45.    6EaM,  391.     11 

(29)  Erea  ia  caae  of  debaaching,  beating,  East,  23.  Sir  T.  Rayin.  259.  And  if  it  ap* 
•r  mjnring  a  child,  tha-&ther  cannot  sue  with-  pear  in  evidence  that  the  child  wae  of  each 
emi  alleging  and  proTing  that  he  aaatained  tender  ^eara  as  to  be  incapable  of  afibnliiis 
some  loM  of  aervice,  or  at  least  that  tie  was  any  assistance,  then  he  oannot  suatain  any  as- 
obliged  to  incur  expense  in  endenroaiing  to  tion.    Ths  rales  and  priactpks  ia  sappait  •£ 
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amoDg  the  Athenians  ;  where  masten  were  entitled  to  an  action  againat 
such  as  beat  or  ill-treated  their  servants  (o)  (30). 

We  may  observe  that  in  these  relative  injuries,  notice  is  ooly  taken  of 
the  wrong  done  to  the  superior  of  the  parties  related,  by  the  breach  and  dis- 
solution of  either  the  relation  itself,  or  at  least  the  advantages  accruing  there- 
from :  while  the  loss  of  the  inferior  by  such  injuries  is  totally  unregarded. 
One  reason  for  which  may  be  this  :  that  the  inferior  hath  no  kind  of  pro- 
perty in  the  company,  care^  or  assistance  of  the  superior,  as  the 
^superior  is  held  to  have  in  those  of  the  inferior;  and  therefore  [*143] 
the  inferior  can  suffer  no  loss  or  injury-  The  wife  cannot  recover 
damages  for  beating  her  husband,  for  she  hath  no  separate  interest  in  any 
thing  during  her  coverture.  The  child  hath  no  property  in  his  father  or 
guardian ;  as  they  have  in  him,  for  the  sake  of  giving  him  education  and 
nurture.  Yet  the  wife  or  the  child,  if  the  husband  or  parent  be  slain, 
have  a  peculiar  species  of  criminal  prosecution  allowed  them,  in  the  na- 
ture of  a  civil  satisfaction ;  which  is  called  an  appeal  (31),  and  which  will 

(o)  Pott.  Astiq.  b.  1,  c.  90. 


this  doctrine  were  elucidated  in  the  recent 
OMe  of  Hsll  ▼.  HoUaoder,  decided  14th  No- 
tember.  1S25,  M.  T.,  and  in  which  the  plain- 
tiff declared  in  trespasa,  for  driving  a  cnaise 
oA  the  highway  against  plaintiff**  son  and 
senraat,  by  means  whereof  he  was  thrown 
down,  and  his  skull  fractured. 

The  lord  chief  justice  was  of  opinion  that 
the  action  oould  not  be  maintained  in  this 
fbrm,  inasmuch  as  the  declaration  was  found* 
ed  upon  the  loss  of  the  services  of  a  child 
who,  from  his  tender  years,  (being  only  two 
ysam  of  ue),  was  incapuble  of  performing 
any  acU  of  service,  and  therefore  directed  a 
nonsuit :  which  was  confirmed  by  the  court. 
Sec,  however,  note  (f)  p.  140,  ante. 

{30)  It  appears  to  be  a  remarkable  omission 
in  the  law  of  England,  which  with  such  scru- 
paloua  solicitude  guards  the  rights  of  indivi- 
duals, and  secures  the  morals  and  good  order 
of  the  community,  that  it  should  have  afforded 
so  little  protection  to  female  chastity.  It  is 
true  that  it  has  defended  it  by  the  pilnishmeot 
of  death  from  force  and  violence,  but  has  left 
it  expoeed  to  perhaps  greater  danger  from  the 
artifices  and  solicitations  of  seduction.  In  no 
ease  whatever,  oaless  she  has  had  a  promise 
of  marriage,  can  a  woman  herself  obtain  any 
reparation  for  the  iniury  she  has  sustained 
firom  the  aedncer  of  ner  virtue.  And  even 
where  her  weakness  and  credulity  have  been 
impcxsed  upon  by  the  most  solemn  promises  of 
marriage,  unless  they  have  been  overheard  or 
■Mde  in  writing,  she  eanoot  recover  any  oom- 
peosation,  being  incapable  of  giving  evidence 
in  her  own  cause.  Nor  can  a  parent  maintain 
any  action  in  the  temporal  courts  against  the 
persoa  who  has  done  this  wroi^  to  his  fami- 
rf ,  and  to  his  honour  and  happiness,  but  by 
Btatiu  and  proving,  that  from  the  consequent 
eaa  of  tba  sednetioa  his  daughter  is  less  able 
to  assist  him  as  a  servant,  or  that  the  seducer 
in  the  pursuit  of  his  datighter  was  a  trespass- 
er upon  his  premises.  Hence  no  action  can^ 
be  mamtaiaad  for  the  seduction  of  a  daughter, 
which  is  not  attended  with  a  loss  of  service 
or  an  injniy  to  property.    Therefore,  in  that 


action  for  seduction  which  is  in  roost  general 
use,  vix.  a  per  qtwi  Mrvitiwn  amitit,  the  father 
must  prove  that  his  daughter,  when  seduced, 
actually  assisted  in  some  decree,  however  in- 
considerable, in  the  housewifery  of  his  fami- 
Ijr ;  and  that  she  has  been  rendered  less  ser- 
viceable to  him  bv  her  pregnancy  ;  or  the  ac- 
tion would  probably  be  sustained  upon  the  evi- 
dence of  a  consumption  or  any  other  disorder, 
contracted  by  the  daughter,  in  consequence  of 
her  seduction,  or  of  her  shame  and  sorrow  for 
the  violation  of  her  honour.  It  is  immaterial 
what  is  the  a^  of  the  daughler,  but  it  is  ne- 
cessary that  at  the  time  of  the  seduction  she 
should  be  living  in,  or  be  considered  part  of, 
her  £isther's  family.  4  Buir.  1878.  3  Wils. 
16.  It  should  seem  that  this  action  may  be 
brought  by  a  grandfather,  brother,  uncle,  aunt, 
or  any  relation  under  the  protection  of  whom, 
in  Ufarpanatiu,  a  woman  resides ;  especially 
if  the  case  be  such  that  she  can  bring  no  ac- 
tion herself;  but  the  courts  would  not  permit 
a  person  to  be  puniahed  twioe  by  exemplary 
damages  for  the  same  injury.    2  T.  R.  4. 

Another  action  for  seduction  is  a  comnaon 
action  for  trespass,  which  may  be  broughl 
when  the  seducer  hss  illegally  entered  the  fa- 
ther's house ;  in  which  action  the  debauching 
his  daughter  may  be  stated  and  proved  as  an 
aggravation  of  the  trespass.  2  T.  R.  166. 
Or  where  the  seducer  carries  off  the  daughter 
from  the  father's  house,  an  action  misht  be 
brought  for  enticing  away  his  servant,  though 
I  have  never  known  an  instance  of  an  action 
of  this  nature. 

In  the  two  last-mentioned  actions  the  se- 
duction may  be  proved,  though  it  may  not 
have  been  tollowed  by  the  consequences  of 
pregnancy. 

These  are  the  only  actions  which  have  Deea 
extended  Uf  the  modem  ingenuity  of  tha 
courts,  to  enable  an  unhappy  parent  to  recover 
a  recompense,  under  certain  circumstances, 
for  the  injury  he  has  sustained  by  the  seduc- 
tion of  his  daughter. 

(31)  Now  abolished  by  statnto  50  Geo.  m. 
e.46. 
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be  considered  in  the  next  book.  And  so  the  servant,  whose  master  is  dis* 
abled,  does  not  thereby  Ipse  his  maintenance  or  wages.  He  had  no  pro* 
perty  in  his  master ;  and  if  he  receives  his  part  of  the  stipulated  contract, 
ne  suffers  no  injury,  and  is  therefore  entitled  to  no  ^tion,  for  any  battery 
or  imprisonment  which  such  master  may  happen  to  endure. 


CHAPTER  IX. 
OF  INJURIES  TO  PERSONAL  PROPERTY. 

In  the  preceding  chapter  we  considered  the  wrongs  or  injuries  that  af- 
fected the  rights  of  persons,  either  considered  as  individuals,  or  as  related 
to  each  other ;  and  are  at  present  to  enter  upon  the  discussion  of  such  in- 
juries as  affect  the  rights  of  property,  together  with  the  remedies  which 
tbe  law  has  given  to  repair  or  redress  them. 

And  here  again  we  must  follow  our  former  division  (a)  of  property  into 
personal  and  real :  personal,  which  consists  in  goods,  money,  and  all  other 
moveable  chattels,  and  things  thereunto  incident ;  a  property  which  may 
attend  a  man's  person  wherever  he  goes,  and  from  thence  receives  its  deno- 
mination :  and  real  property,  which  consists  of  such  things  as  are  per- 
manent, fixed,  and  immoveable ;  as  lands,  tenements,  and  hereditaments 
of  all  kinds,  which  are  not  annexed  to  the  person,  nor  can  be  moved  from 
the  place  in  which  they  subsist. 

First  then  we  are  to  consider  the  injuries  that  may  be  offered  to  the 
rights  of  personal  property  ;  and,  of  these,  first  the  rights  of  personal  pro- 
perty in  possession,  and  then  those  that  are  in  action  only  {b), 

I.  The  rights  of  personal  property  in  possession,  are  liable  to  two  species 
of  injuries  :  tbe  amotion  or  deprivation  of  that  possession  ;  and  the  abuse 
or  damage  of  the  chattels,  while  the  possession  continues  in  the  legal  own- 
er. The  former,  or  deprivation  of  possession,  is  also  divisible  into  two 
branches  ;  the  unjust  and  unlawful  taking  them  away  ;  and  the  unjust 

detaining  them,  though  the  original  taking  might  be  lawful. 
[*145]  *1.  And  first  of  an  unlawful  taking.  The  right  of  property  in 
all  external  things  being  solely  acquired  by  occupancy,  as  has 
been  formerly  stated,  and  preserved  and  transferred  by  grants,  deeds,  and 
wills,  which  are  a  continuation  of  that  occupancy ;  it  follows,  as  a  neces- 
sary consequence,  that  when  I  have  once  gained  a  rightful  possession  of 
any  goods  or  chattels,  either  by  a  just  occupancy  or  by  a  legal  transfer, 
whoever  either  by  fraud  or  force  dispossesses  me  of  them,  is  guilty  of  a 
transgression  against  the  law  of  society,  which  is  a  kind  of  secondary  law 
of  nature.  For  there  must  be  an  end  of  all  social  commerce  between  man 
and  man,  unless  private  possessions  be  secured  from  unjust  invasions :  and, 
if  an  acquisition  of  goods  by  either  force  or  fraud  were  allowed  to  be  a 
sufficient  title,  all  property  would  soon  be  confined  to  the  most  strong,  or 
the  most  cunning ;  and  the  weak  and  simj^e-minded  part  of  mankind 
(which  is  by  far  the  most  numerous  division)  could  never  be  secure  of  their 
possessions. 

The  wrongful  taking  of  goods  being  thus  most  clearly  an  injury,  the 

(•)  See  book  n.  chap.  S.  {k)  Book  O.  dwp.  S6. 
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next  consideratioii  is,  what  remedy  the  law  of  England  has  given  for  it. 
And  this  is,  in  the  first  place,  the  restitution  of  the  goods  themselves  so 
wrongfully  taken,  with  damages  for  the  loss  sustained  by  such  unjust  in- 
vasion ;  which  is  e£fected  by  action  of  tepUvin  ( 1 ),  (2) ;  an  institution,  which 


(1)  See  in  ceneral,  Com.  Dig.  Replevin; 
Bac.  Ab.  Replevin  end  Avowry;  Vin.  Abu 
Replevin;  Gilbert  on  Distreeees,  by  Hont; 
Bredby  on  Diitresses  ;  Selw.  N.  P.  1155.  and 
Wtllunaon  on  Replevin ;  and  eee,  at  to  die- 
tresees,  the  notes  ante,  5  to  10. 

A  replevin  in  general  lies  only  for  goods  and 
«kattel8,  and  it  cannot  be  maintained  for  tak- 
ing and  removing  things  affixed  to  the  free- 
hold,  even  tJbougb  wrongfully  separated  there- 
from by  the  defendant.  Co.  Lit.  146.  b.  4  T. 
R.  504.  But  growing  crops  may  be  consider- 
ed in  the  nature  of  goods  and  chattels,  being 
under  11  Geo.  II.  c.  IQ.distrainable  ;  therefore 
where  a  replevin  bond  was  to  prosecute  for 


land  has  no  title  thereto,  this  action  is  prefer- 
able to  trespass  for  seizinc  the  cattle,  in  order 
to  put  in  issue  the  title  of  the  party  distrain- 
ign.  1  Saand.  346.  c.  n.  2.  So,  to  trv  the 
legality  of  a  distress  kxr  poor  rates,  3  Wils. 
442.  1  Salk.  205.  6  East,  283.  2  Bla.  Rep. 
1330.  1  Burr.  585.  Witles,  672.  b;  or  of 
one  of  the  several  rates  where  the  distress 
warrant  includes  a  supposed  arrear  of  several 
rates,  2  Moore,  417 ;  or  for  sewer's  rate,  6  T. 
R.  522.  Hardw.  478.  Com.  Dig.  Pleader, 
K.  26.  Willes,  672.  n.  b. ;  or  for  a  heriot,  die. 
Cro.  Jac.  50.  But  if  a  superior  court  award 
an  execution,  it  seems  that  no  replevin  lies 
for  the  goods  taken  by  the  sheriff  by  virtue  of 


taking  coods,  chattels,  and  growing  crop*,  and    the  execution,  and  if  any  person  should  pre- 


in  the  declaration  it  was  set  out  as  to  prose 
cute  for  taking  **gw>ds  avid  ehattda"  it  was 
held  to  be  no  variance.  7  Moore,  231.  1 
Bing.  6. 

It  is  said  by  the  learned  Commentator  in 
tike  text,  that  the  action  of  replevin  obtains 
only  in  one  instance  of  an  unlawful  taking, 
that  of  a  wroni^ful  distress.  But  lord  Redes- 
dale  remarked  in  1  Sch.  dc  Lef.  327.  that  this 
definition  is  too  namw^  and  many  old  authori- 
ties will  be  found  in  the  books,  of  a  replevin 
where  there  had  been  no  distress.  See  Vin.  Ab. 
Replevin,  B.  &  G.  2.  Com.  Dig.  Replevin.  Re- 
plevin is  now  seldom  brought  but  for  distresses 
lor  rent,  damage -feasant,  poor's  rate,  &c.  Com. 


tend  to  tiike  out  a  replevin,  the  court  would 
commit  him  for  a  contempt  of  their  jurisdic- 
tion, Gilb.  Rep.  161.  Willes,  672.  n.  b.  2 
Lutw.  1191.  3  Lev.  204.  2  Stra.  1184 ;  and 
where  goods  are  taken  by  way  of  levy,  as  for 
a  penalty  on  a  conviction  under  a  statuta,  it  is 
generally  in  the  nature  of  an  execution,  and 
unless  replevin  be  given  by  the  statute  this 
action  will  not  lie,  the  conviction  being  con- 
clusive, and  its  legality  not  questionable  in 
replevin,  2  New.  Rep.  399.  Bac.  Ab.  Reple- 
vin, (C)  Com.  Dig.  Action,  M.  6.  Willes, 
673.  n.  b.  1  Brod.  &  Bing.  57 ;  but  where  a 
special  inferior  jurikdiction  is  given  to  jus- 
tices, dec.  and  they  exceed  it  in  some  cases,  re- 


Dig.  Action,  M.  6.    It  may  certainly  be  brought    plevin  lies.    Willes,  672.  n.  b.    This  action 


to  trv  the  legality  of  a  m^tress  for  rent,  pro- 
vided there  were  no  sum  whatever  in  arrear, 
5  T.  R.  24a  n.  c.  3  B.  dc  P.  348 ;  but  if  any 
som,  however  small,  were  due,  and  the  distress 
were  for  a  greater  som,  or  excessive,  or  other- 
wise irregular,  the  remedy  most  be  by  action 


IS  also  maintainable  for  goods  distrained  un- 
der a  warrant  from  commissioners  authorized 
by  act  of  parliament  to  levy  rates  for  specific 
local  purposes,  with  power  of  distress.  1 
Swanst.  304.  1  B.  &  B.  57. 
The  plaintiff  ought  to  have  either  an  abso- 


oa  the  case.  1  Hen.  Bla.  13.  Replevin  lies  lute  or  special  property  in  the  goods  in  ques- 
also  for  an  illegal  distress  taken  damage-fea-  tion,  vested  in  nim  at  the  time  of  the  taking, 
sant ;  and  when  the  party  in  possession  of  the    Bro.  Bepl.  pL  8.  20.    A  mere  possessory  right 


(2)  In  New-York  the  remedy  by  replevin 
has  been  greatly  enlarged  by  the  Revised 
Statutes,  and  it  now  extends,  except  in  the 
cases  specified  in  the  act,  to  any  wrongful 
taking  or  deUntUm  of  the  goods  or  chattels  of 
another.  Executors  may  maintain  this  action 
for  goods  wrongfully  takaif  whenever  they 
eonld  maintain  trespass  by  statute.  But  re- 
plevin does  not  lie  for  property  taken  under  a 
warrant  for  the  collection  of  a  tax,  assessment, 
or  fine,  in  pursuance  of  a  statute  :  nor  at  the 
suit  of  the  defendant  in  an  execution  or  at- 
tachment for  goods  taken  by  virtue  thereof, 
unless  they  are  exempt  by  law  fit>m  execution, 
dec :  nor  at  the  suit  of  any  other  person,  un- 
less he  has  at  the  time  a  right  to  reduce  the 
goods  into  his  possession.  • 

The  writ  cannot  be  executed  until  an  affida- 
vit is  annexed  to  it,  showing  that  the  case 
does  not  come  within  any  oi  the  above  excep- 
tions, and  until  the  plaintiff  and  two  sureties 
executes  a  bond  in  double  the  value  of  the 
property  cbnditioned  to  prosecute  the  suit 
with  effect  and  without  delay,  and  to  return 

Vol.  II.  1 


the  property  if  a  return  be  adjudged,  and  to 
pay  the  amount  that  may  be  recovered. 

The  sheriff  then  delivers  the  property  to  the 
plaintiff,  and  gives  notice  to  the  defendant 
thereof,  and  of  the  time  at  which  he  is  to  ap- 
pear in  court  to  resist  the  plaintiff^s  claim. 
The  sheriff,  after  demand  ot  delivery  of  the 
goods,  may  break  open  any  house  in  which 
uiey  are  concealed.  If  he  cannot  obtain  the 
^oods,  he  arresta  the  defendant  until  he  enters 
into  bond  with  two  sureties  to  abide  the  order 
of  the  court,  and  to  put  in  special  bail. 

If  the  defendant  claims  property  in  the 
goods,  and  pays  to  the  sheriff  his  fees  and  the 
fees  of  a  jury  to  try  the  claim,  he  may  have 
his  title  tried  before  such  jury ;  and  in  the 
meantime  the  goods  remain  m  the  custody  of 
the  sheriff.  It  the  jury  find  for  the  defendant, 
he  receives  back  eg^in  the  ^oods :  if  the  jury 
find  for  the  plaintiff^  the  plamtiff,  on  refunding 
the  expenses  and  indemnifying  the  sheriff,  re- 
ceives the  goods. 

See  the  other  proceedings,  2  R.  S.  522,  d&e. 
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the  mirror  (c)  ascribes  to  Glanril,  chief  justice  to  king  Henry  the  Second. 
This  obtains  only  in  one  instance  of  an  unlawful  taking,  that  of  a  wrong- 
ful distress  (3) :  and  this  and  the  action  of  detinue  (of  which  I  shall  pre* 
sently  say  more)  are  almost  the  only  actions,  in  which  the  actual  specific 
possession  of  the  identical  personal  chattel  is  restored  to  the  proper  owner. 
For  things  personal  are  looked  upon  by  the  law  as  of  a  nature  so  transi- 
tory and  perishable,  that  it  is  for  the  most  part  impossible  either  to  as- 
certain their  identity,  or  to  restore  them  in  the  same  condition  as  when 
they  came  to  the  hands  of  the  wrongful  possessor.     And,  since  it  is  a 

maxim  that  *'  lex  neminem  cogit  ad  vaita,  seu  impossilnlia^  it  there- 
[*145]    fore  ^contents  itself  in  general  with  restoring,  not  the  thing  itself, 

but  a  pecuniary  equivalent  to  the  party  injured ;  by  giving  him  a 
satisfaction  in  damages.  But  in  the  case  of  a  distress^  the  goods  are  from 
the  first  taking  in  the  custody  of  the  law,  and  not  merely  in  that  of  the 
distrainor  ;•  and  therefore  they  may  not  only  be  identified,  but  also  restored 
to  their  first  possessor,  without  any  material  change  in  their  condition. 
And,  being  thus  in  the  custody  of  the  law,  the  taking  them  back  by 
force  is  looked  upon  as  an  atrocious  injury,  and  denominated  a  rescousy  for 
which  the  distrainor  has  a  remedy  in  damages,  either  by  writ  of  rescaus  (J), 
in  case  they  were  going  to  the  pound,  or  by  writ  de  pareo  frqcto^  or 
pound-breach  (e),  in  case  they  were  actually  impounded.  He  may  also  at 
ids  option  bring  an  action  on  the  case  for  this  injury :  and  shall  therein,  if 


(«)  c.S.^6. 
id)  F.  N.  B.  lOL 


(«)  Ihid.  100. 


ii  not  saffieient.  10  Mod.  25.  If  the  goods 
of  a  feme -sole  are  taken,  and  she  marry,  the 
husband  alone  mar  sue  the  replevin,  or  the 
wife  may  join,  R.  T.  Hardw.  119 ;  but  it  most 
appear  on  the  face  of  the  record  that  she  held 
an  interest  in  the  things  taken.  2  New.  R. 
402.  Executors  may  maintain  replevin  for 
the  goods  of  the  testator  taken  in  his  lifetime. 
Bro.  Repl.  pi.  59.  And  parties  who  have  a 
joint  interest  in  the  distress  may  join  in  the 
replevin,  Co.  Lit.  145.  b. ;  but  where  the  in- 
terest  is  several,  there  ought  to  be  several  re- 
plevins. Bro.  Abr.  Repl.  pi.  12.  While  the 
goods  distrained  for  rent  remain  unsold,  the 
tenant  may  replevy,  although  the  five  days 
allowed  by  the  set  have  expired,  and  although 
they  have  been  appraised  snd  removed  off  the 
premises.  5  Taunt.  451.  1  Marsh.  135.  1 
Chitty  R.  190.  a. 

R^>Uvin  Bond*. — Two  modes  have  been 
adopted  by  sherifis  or  other  officers  making 
replevins  with  respect  to  bonds ;  the  first  to 
take  a  bond  from  the  pledKes  or  sureties,  Dal- 
ton's  Sheriff,  438,  9.  Lorn  Raym.  278.  Lutw. 
687 ;  the  other  method  has  been  to  take  a  bond 
from  the  party  repUvving.  In  all  reolevin  bonds 
there  are  sevenu  independent  conoitions ;  one 
to  prosecute,  another  to  return  the  goods  re- 
plevied, and  a  third  to  indemnify  the  sheriff, 
and  a  breach  may  be  assigned  upon  any  of 
these  distinct  conditions.  7  Mod.  380.  Or 
the  breach  may  be  assigned  thus,  *'  that  de- 
fendant did  not  proaecuto  his  suit  with  effect, 
and  hath  not  made  return."  3  M.  &  S.  180. 
A  plaintiff  must  succeed  in  his  suit,  or  he  does 
not "  prosecute  with  effect."  7  Mod.  380. 
Thm  sneriff  may  assign  the  bond  to  the  avow- 
ant or  oognixoFy  who  may  maintain  an  action 


upon  it  in  the  superior  courta.  5  T.  R.  195. 
The  sureties  are  liable  to  the  amount  of  the 
penalty  in  the  bond  and  costa  of  suit  thereon. 
1  Taunt.  218.  They  will  not  be  discharged 
by  time  being  given  to  the  plaintiff  in  reple- 
vm,  2  Marsh.  81.    6  Taunt.  379.  S.  C. ;  nor 

S'  the  execution  of  a  writ  of  inquiry,  under 
e  17  Car.  II.  o.  19.  a.  23.  2  Biod.  &  Bing. 
107. 

When  the  defendant  has  obtained  judgment, 
if  the  sheriff  return  to  the  writ  <U  retonto  Ac- 
bendo,  that  the  caule  are  eloigned,  the  defend* 
ant  may,  if  the  sheriff  has  omitted  te  take  suf- 
ficient pledges,  Cro.  Car.  446.  Sir  W.  Jones, 
278.  7  Mod.  387.  Bull.  N.  P.  60.  3  Stark. 
168.  immediately  without  any  previous  pro- 
ceedings, commence  an  action  on  the  case 
against  him.  lb.  But  the  court  will  not  attach 
him.  2  T.  R.  617.  In  such  action  double  the 
value  of  the  goods  distrained  may  be  recorer- 
ed  against  the  sheriff,  2  H.  Bl.  547,  though  it 
had  been  held  in  a  previous  case,  that  he 
should  recover  a  full  compensation  in  dama- 
ges, though  the  sum  exceeded  in  amount 
double  the  value  the  amount  of  the  penalty  in 
a  replevin  bond.  2  H.  Bl.  36.  See  however 
a  later  case,  4  T.  R.  433,  where  the  value  of 
the  goods  onl^  was  given.  The  court  has, 
upon  the  sheriff  and  nis  deputy  refusing  to 
disclose  the  nannea  of  the  pleofes  taken,  made 
an  order  on  them,  to  pay  the  defendant  in  re- 
plevin the  damagea  and  coata  recovered  by 
him.    2  Bl.  Rep.  1220. 

(3)  This  position  is  not  correct;  rsplevia 
lies  in  other  cases  of  illegal  taking.  See 
eases  1  Chitty  on  PL  147.  4th  ed.  sate,  145w 
notes  1, 2. 
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the  distress  were  taken  for  rent,  recoyer  treble  damages  (/).  The  term 
rtsams  is  likewise  applied  to  the  forcible  delivery  of  a  defendant,  when  ar- 
rested, from  the  officer  who  is  carrying  him  to  prison.  In  which  circum- 
stances the  plaintiff  has  a  similar  remedy  by  action  on  the  case,  or  of  res* 
ams  {g) :  or,  if  the  sheriff  makes  a  return  of  such  reseous  to  the  court 
out  of  which  the  process  issued,  the  rescuer  will  be  punished  by  attach- 
ment (A). 

An  action  of  repleyin,  the  regular  way  of  contesting  the  validity  of  the 
transaction,  is  founded,  I  said,  upon  a  distress  taken  wrongfully  and  with- 
out sufficient  cause :  being  a  re<deliyeTy  of  the  pledge  (i)»  or  thing  taken 
in  distress,  to  the  owner ;  upon  his  giving  security  to  try  the  right  of  the 
distress,  and  to  restore  it  if  the  right  be  adjudged  against  him  (k) :  after 
which  the  distrainor  may  keep  it,  till  tender  made  of  sufficient  amends  : 
but  must  then  re-deliver  it  to  the  owner  (/).  And  formerly,  when  the  par- 
ty  distrained  upon  intended  to  dispute  the  right  of  the  distress,  he  had  no 
other  process  by  the  old  common  law  than  by  a  writ  of  replevin,  replegiari 
facias  (m) ;  which  issued  out  of  chancery,  commanding  the  she- 
riff to  deliTer  the  distress  to  the  owner,  and  ^afterwards  to  do  jus-  [*I47] 
tice  in  respect  of  the  matter  in  dispute  in  his  own  county-court. 
But  this  being  a  tedious  method  of  proceeding,  the  beasts  or  other  goods 
were  long  detained  from  the  owner  to  his  great  loss  and  damage  (n).  For 
which  reason  the  statute  of  Marlbridge  {o)  directs,  that  (without  suing  a 
writ  out  of  the  chancery)  the  sheriff  immediately,  upon  plaint  to  him 
made,  shall  proceed  to  replevy  the  goods.  And,  for  the  greater  ease  of 
the  parties,  it  is  farther  provided  by  statute  1.  P.  &  M.  c.  12.  that  the  she- 
riff shall  make  at  least  four  deputies  in  each  county,  for  the  sole  purpose 
of  making  replevins.  Upon  application  therefore,  either  to  the  sheriff  or 
one  of  his  said  deputies,  security  is  to  be  given,  in  pursuance  of  the  sta- 
tute of  Westm.  2.  13  £dw.  I.  c.  2.  1.  That  the  party  replevying  will 
porsue  his  action  against  the  distrainor,  for  which  purpose  he  puts  in  pie- 
gias  ie  prosequendo^  or  pledges  to  prosecute ;  and,  2.  That  if  Uie  right  be 
determined  against  him,  he  will  return  the  distress  again ;  for  which  pur- 
pose he  is  also  bound  to  find  plegios  de  retomo  habendo.  Besides  these 
pledges,  the  sufficiency  of  which  is  discretionary  and  at  the  peril  of  the 
sheriff,  the  statute  II  Geo.  II.  c.  19.  requires  that  the  officer,  granting  a 
replevin  on  a  distress  for  rent,  shall  take  a  bond  with  two  sureties  in  a  sum 
of  double  the  value  of  the  goods  distrained,  conditioned  to  prosecute  the 
suit  with  effect  and  without  delay,  and  for  return  of  the  goods ;  which 
bond  shall  be  assigned  to  the  avowant  or  person  making  cognizance,  on 
request  made  to  the  officer ;  and,  if  forfeited,  may  be  sued  in  the  name  of 
the  assignee  (4).  And  certainly,  as  the  end  of  all  distresses  is  only  to 
compel  the  [mrty  distrained  upon  to  satisfy  the  debt  or  duty  owing  from 
Idm,  this  end  is  as  well  answered  by  such  sufficient  sureties  as  by  retaining 
the  very  distress,  which  might  frequently  occasion  great  inconvenience  to  . 
the  owner ;  and  that  the  law  never  wantonly  inflicts.  The  sheriff,  on  re- 
ceiving such  security,  is  immediately,  by  his  officers,  to  cause  the  chattels 
taken  in  distress  to  be  restored  into  the  possession  of  the  party  distrained 

C/)  SUt.  S  W.  *  If.  Sen.  1,  c.  5.  (Z)  8  Rep.  147. 

a)tMo4.Sil.  (M)F.  N.B.i8. 

)  Cm.  Jee.  419.    Selk.  M8.  (n)  S  Inst.  IM. 

f«)  See  Mfe  18.  (o)  SS  Hen.  HI.  c.  U. 

q)  co.i^i4g. _^_^ 

(4)  8eeMOordi]i«}y,2R.S.53e,$27. 
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upon ;  unless  the  distrainor  claims  a  property  in  the  goods  so  ta- 
[*148]    ken.     For  if,  by  this  method  of  distress,  the  distrainor  ^happens 

to  come  again  into  possession  of  his  own  property  in  goods  which 
before  he  had  lost,  the  law  allows  him  to  keep  them,  without  any  reference 
to  the  manner  by  which  he  thus  has  gained  possession  ;  heme  a  kind  of 
personal  remitter  (o).  If  therefore  the  distrainor  claim's  any  sudi  property, 
the  party  replevying  must  sue  out  a  writ  de  proprietate  probanda,  in  which 
the  sheriff  is  to  try,  by  an  inquest,  in  whom  the  property  previous  to  the 
distress  subsisted  (p).  And  if  it  be  found  to  be  in  the  distrainor,  the  she- 
riff can  proceed  no  farther ;  but  must  return  the  claim  of  property  to  the 
court  of  king's  bench  or  common  pleas,  to  be  there  farther  prosecuted,  if 
thought  advisable,  and  there  finally  determined  {q)  (5). 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial)  the  sheriff's  in- 
quest determines  it  against  the  distrainor ;  then  the  sheriff  is  to  replevy  the 
goods  (making  use  of  even  force,  if  the  distrainor  makes  resistance)  (r),  in 
case  the  goods  be  found  within  his  county.  But  if  the  distress  be  carried 
out  of  the  coun^,  or  concealed,  then  the  sheriff  may  return  that  the  goods, 
or  beasts,  are  eloigned,  elongata,  carried  to  a  distance,  to  places  to  him  un- 
known :  and  thereupon  the  party  replevying  shall  have  a  writ  of  capias  in 
toithernam,  in  vetito(  or,  more  properly,  repetito)  namio ;  a  term  which  signi- 
fies a  second  or  reciprocal  distress  {s),  in  lieu  of  the  first  which  was  eloign- 
ed. It  is  therefore  a  command  to  the  sheriff  to  take  other  goods  of  the  dis- 
trainor, in  lieu  of  the  distress  formerly  taken,  and  eloigned,  or  withheld 
from  the  owner  {t).  So  that  here  is  now  distress  against  distress  ;  one 
being  taken  to  answer  the  other,  by  way  of  reprisal  (u ),  and  as  a  punish- 
ment for  the  illegal  behaviour  of  the  original  distrainor.  For  which  reason 
goods  taken  in  withernam  cannot  be  replevied  till  the  original  distress  is 

forthcoming  (d). 
[*149]        *But  in  common  cases,  the  goods  are  delivered  back  to  the 

party  replevying,  who  is  theii  bound  to  bring  his  action  of  reple- 
vin ;  which  may  be  prosecuted  in  the  county-court,  be  the  distress  of  what 
value  it  may  (w).  But  either  party  may  remove  it  to  the  superior  courts 
of  king's  bench  or  common  pleas,  by  writ  of  reeordari  or  pone  (ar) ;  the 
plaintiff  at  pleasure,  the  defendant  upon  reasonable  cause  (y) ;  and  also,  if 
in  the  course  of  proceeding  any  right  of  freehold  comes  in  question,  the 
sheriff  can  proceed  no  farther  (z) ;  so  that  it  is  usual  to  carry  it  up  in  the 
first  instance  to  the  courts  of  Westminster-hall  (6).  Upon  this  action 
brought,  and  declaration  delivered,  the  distrainor,  who  is  now  the  defend- 

(o)  See  pase  19.  travels)  is  said  to  bare  poxzled  a  pragmatical  pro- 

(p)  FincnTL.  318.  feasor  in  the  university  of  Bruges  in  Flanders  ; 

(q)  Co.  Litt.  145.    Finch.  L.  450.  who  gave  a  universal  challenge  to  dispute  with 

(r)  3  Inst.  193.  any  person  in  any  science  ;  in  emm  #ciMlc,  et  d* 

i»)  Smith's  Commonw.  b.  3,  c.  10.    t  Inst.  141.  guolihet  ente.    Upon  which  Mr.  More  sent  him  this 

Hickes's  Thefour.  164.  question,  **  utnan  aioeria  earueatt  eapta  tn  veiito 

(t)  F.  N.  B.  60.  73.  namio,  tint  irrepUgibilia  /'  whether  boasts  of  the 

(«)  In  the  old  northern  languages  the  word  «m-  plough,  taken  in  wUhtmam^  are  Incapable  of  being 

ihemum  is  used  as  equixalent  to  repritali.  (Stiexn-  replevied.   (Hoddesd.  c.  6.) 

hook,  de  jurt  Suton.  I.  1,  c.  10.)  (lo)  2  Inst.  189. 

(V)  Raym.475.  The  substance  of  this  rule  com-  («)  f6td.  33. 

posed  the  terms  of  that  famous  question,  with  (y)  F.  N.  B.  GO,  70. 

whldi  sir  Thomas  More  (when  a  student  on  his  (s)  Finch.  L.  317. 

(5)  See  note  2,  p.  145 :  the  return  of  an  from,  and  are  returnable  only  into  the  Supreme 
eloi^ment  would  not  be  allowed  under  the  Court  or  Common  Pleas  Court :  andareremov- 
Revised  Statutes  :  and  the  capiaa  in  wither-  able  by  either  party  from  the  Common  Pleas  to 
nam  is  abolished,  (2  R.  S.  533,  6  63,)  as  also  the  Supreme  Court  by  certiorari  as  other  per^ 
all  writs  of  second  deliverance.  Id.  sonal  actions.    (2  R.  S.  533,  ^  68 :  389,  9  4: 

(6)  In  New-York,  wriu  of  replevin  issue  623,  ^  6.) 
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«At,  makes  avowry ;  &at  is,  be  avows  taking  the  distress  in  his  jown  right, 
•or  l^e  right  of  bis  wife  (a) ;  and  sets  forth  the  reason  of  it,  as  for  rent  arrere, 
damage  done,  or  other  cause :  or  else,  if  he  justifies  in  another's  right  as 
bis  b^if  or  servant,  he  is  said  to  make  cognizance ;  that  is,  he  acknow" 
Udges  the  taking,  but  insists  that  such  taking,  was  legal,  as  be  acted  by  the 
command  of  one  who  had  a  right  to  distrain  ;  and  on  the  truth  and  legal 
merits  of  this  avowry  or  cognizance  the  cause  is  determined.  If  it  be  de- 
termined for  the  piainttff;  viz.  that  the  distress  was  wrongfully  taken ;  be 
has  already  got  bis* goods  back  into  his  own  possession,  and  shall  keep  them, 
and  moreover  recover  damages  {b).  But  lif  the  defendant  prevails,  by  the 
default  or  nonsuit  of  the  plaintiff,  then  be  shall  have  a  writ  de  retomo  ha- 
hendoy  whereby  the  goods  or  chattels  (which  were  distrained  and  then  re- 
plevied) are  returned  again  into  his  custody ;  to  be  sold,  or  otherwise  dis- 
posed of,  as  if  no  replevin  bath  been  made.  And  at  the  common  law,  the 
phuntiff  might  have  brought  another  replevin,  and  so  in  infinitum  to  the 
intolerable  vexation  of  the  defendant.  Wherefore  the  statute 
*of  Westm.  2.  c.  2.  restrains  the  plaintiff,  when  nonsuited,  from  [*150] 
suing  out  any  fresh  replevin ;  but  allows  hhn  a/uJtctoZ  writ,  issu- 
ing out  of  the  original  record,  and  called  a  writ  oi  second  deUveranee^  in  or- 
der to  have  the  same  distress  again  delivered  to  him,  on  giving  the  like  se- 
curity as  before.  And,  if  the  plaintiff  be  a  second  time  nonsuit,  or  if  the 
defendant  has  judgment  upon  verdict  or  demurrer  in  the  first  replevin,  he 
shall  have  a  writ  of  return  irreplevisable ;  after  which  no  writ  of  second  de- 
liverance shall  be  allowed  (c).  But  in  case  of  a  distress  for  rent  arrere,  the 
writ  of  second  deliverance  is  in  effect  (d)  taken  away  by  statute  17  Car.  II. 
■c.  7,  which  directs  that,  if  the  plaintiff  be  nonsuit  before  issue  joined,  then 
apcm  suggestion  made  on  the  record  in  nature  of  an  avowry  or  cognizance  ; 
or  if  judgment  be  given  against  h|m  on  demurrer,  then,  witnout  any 
such  suggestion,  the  defendant  may  have  a  writ  to  inquire  into  the  value 
of  the  distress  by  a  jury,  and  shall  recover  the  amount  of  it  in  damages,  if 
less  than  the  arrear  of  rent ;  or,  if  more,  then  so  much  as  shall  be  equal  to 
«ncb  arrear,  with  costs  :  or,  if  die  nonsuit  be  after  issue  joined,  or  if  a  ver- 
dict be  against  the  plaintiff,  then  the  jury  impanelled  to  try  the  cause 
ahaU  assess  such  arrears  for  the  defendant :  and  if  (in  any  of  these  cases) 
the  distress  be  insufficient  to  answer  the  arrears  distrained  for,  the  defendant 
may  take  a  farther  distress  or  distresses  {e)  (7).  But  otherwise,  if,  pending 
a  replevin  for  a  former  distress,  a  man  distrains  again  for  the  ^ame  rent  or 
service*  then  the  party  is  not  driven  to  his  action  of  replevin,  but  shall 
hxre  a  writ  of  recaption  (f),  and  recover  damages  for  the  defendant  the 
re-distrainor's  contempt  oif  the  process  of  the  law. 

In  like  manner,  other  remedies  for  other  unlawful  takings  of  a  man's 
goods  consist  only  in  recovering  a  satisfaction  in  damages.  And  if  a  man 
takes  the  goods  of  another  out  of  his  actual  or  virtual  possession,  without 
having  a  lawful  title  so  to  do,  it  is  an  injury ;  which,  though  it  doth  not 
amount  to  felony  unless  it  be  done  animofurandi^  is  nevertheless  a  trans- 

(«)  S  Saand.  1«5.  (i)  ]  Ventr.  84. 

eft)  F.  N.  B.  69.  («)  Stat.  17  C^.  n.  c.  7. 

(e)  t  Inst.  »40.  (/)  F.  N.  B.  71. 

'  (7)  8e«  2  R.  8.  531,  ^  56:  similar  to  17  no  writ  of  seoond  deliyennce,  nor  odier  writ 

Car.  U.  €.  7.    But  by  the  RoTiMd  Statotet,  of  replevin,  is  allowed :  bnt  the  plaintiff  may 

3  roL  532,  662,  when  jodcment  passes  against  brin^  an  action  of  trover  or  trespass,  unlets 

tlw  plmntin  in  replevin  hy  dtfoMk  or  other-  the  judgment  was  on  the  merits. 
«riae,sBd  a  letam  of  the  property  is  awarded ; 
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[*151]  gression,  for  which  an  action  of  trespass  vi  et  armis  *wiQ  lie ; 
wherein  the  plaintiff  shall  not  recover  the  thing  itself,  but  only 
damages  for  the  loss  of  it  (8).  Qr,  if  committed  without  force,  the  party 
may,  at  his  choice,  have  another  remedy  in  damages  by  action  of  trover 
and  conversion^  of  which  I  shall  presently  say  more. 

2.  Deprivation  of  possession  may  also  be  by  an  unjust  detainer  of  an- 
other's goods,  though  the  original  takir^  was  lawful  (9).  As  if  I  distnin 
another's  cattle  damage-feasant,  and  before  they  are  impounded  he  tenders 
me  sufficient  amends ;  now,  though  the  original  taking  was  lawful,  my 
subsequent  detainment  of  them  after  tender  of  amends  is  wrongful,  and  he 
•hall  have  an  action  of  replevin  against  me  to  recover  them  (jg) :  in  which 
he  shall  recover  damages  only  for  the  detention  and  not  for  the  eaptionj  be- 
cause the  original  taking  was  lawful.  Or,  if  I  lend  a  man  a  horse,  and  he 
afterwards  refuses  to  restore  it,  this  injury  consists  in  the  detaining,  and  not 
in  the  original  taking,  and  the  regular  method  for  me  to  recover  possession 
is  by  action  of  detinue  (A).  In  this  action  of  detinue  (10),  it  is  necessary  to 
ascertain  the  thing  detained,  in  such  manner  as  that  it  may  be  specifically 
known  and  recovered.  Therefore  it  cannot  be  brought  for  money,  com,  or 
the  like ;  for  that  cannot  be  known  from  other  money  or  com ;  unless  it  be 
in  a  bag  or  a  sack,  for  then  it  may.be  distinguishably  marked.  In  order  there- 
fore to  ground  an  action  of  detinue,  which  is  only  for  the  detainmgy  these 
points  are  necessary  (t) :  4.  That  the  defendant  came  lawfully  into  pos- 
session of  the  goods,  as  either  by  delivery  to  him,  or  finding  them ;  2. 
That  the  plaintiff  have  a  properly  ;  3.  That  the  goods  themselves  be  of 
some  value ;  and,  4.  That  they  be  ascertained  in  point  of  identity.  Upon 
this  the  jury,  if  they  find  for  the  plaintifiT,  assess  the  respective  values  of  the 
several  parcels  detained,  and  also  damages  for  the  detention.  And  the 
judgment  is  conditional ;  that  the  plaintiff  ^  recover  the  said  goods,  or  (if 
they  cannot  be  had)  their  respective  values,  and  also  the  damages  for  de- 
taining them  (k).  But  there  is  one  disadvantage  which  attends  this  ac- 
tion ;  viz.  that  the  defendant  is  herein  permitted  to  wage  his  law, 
[*I52]  that  is,  to  ^exculpate  himself  by  oath  (Q,  and  thereby  defeat  the 
plaintiff  of  his  remedy :  which  privilege  is  grounded  on  the  confi- 
dence originally  reposed  in  the  bailee  by  the  bailor,  in  the  borrower  by  the 
lender,  and  the  like  ;  from  whence  arose  a  strong  presumptive  evidence, 
that  in  the  plaintiff's  own  opinion  the  defendant  was  worthy  of  credit. 
But  for  this  reason  the  action  itself  is  of  late  much  disused,  and  has  given 
place  to  the  action  of  trover. 

This  action  of  trover  (11)  and  conversion  was  in  its  original  an  action  of 

-    (g)  F.  N.  B.  e».    S  R«p.  147.  (k)  Co.  Entar.  170.    Geo.  Jac  661. 

(A)  F.  N.  B.  118.  {D  Co.  LiU.  SOS. 

«)  Co.  Utt.  968. 

(8)  In  order  to  suttain  trespass  for  taking  see  Com.  Dig.  Detinue ;  1  Chitty  on  PL  4th 

floods,  the  actual  or  eonstiuctive  possessioa  ed.  110.  to  114.    It  has  been  supposed  that 

must  be  rested  in  the  plaintiff  at  the  time  the  detinue  is  not  sustainable  where  the  goods 

act  complained  of  was  done.    For  instance,  have  been  taken  tortioualy  by  the  defendant, 

ike  lord  before  seisure  may  bring  the  action  but  that  doctrine  is  erroneous,  and  it  is  the 

against  a  stranger  who  should  carry  off  an  proper  mecifie  remedy  for  the  rsooirery  of  the 

ij  or  wreck ;  for  the  right  of  possession,  identical  chattels  personal,  when  they  have 


and  thence  the  constructive  possession,  is  in  not  been  taken  as  s  distress.    See  oases  and  /^    ^  "^ 

him.    So  the  executor  has  the  right  immedi-  observations,  1  Chitty  on  PI.  4th  ed  112,  3.         y>^ 
ataly  on  the  death  of  the  testator,  and  the        (10)  In  New-York  ^s  action  is  abolished,rts^^  ^k*^^ 

liAt  draws  after  it  a  oonstnictive  possession.  (2  R.  S.  553,  ^  1&)  replevin  fuUy  supplying 

1  T.  R.  480.    2  Saund.  47.  in  notes.    See  1  its  place. 

Chitty  on  PI.  4th  ed.  151  to  159.  (il)  On  the  action  of  trover  in  general,  see 

(0)  As  to  the  action  of  detinoe  in  general,  1  Chitty's  PL  4th  ed.  135  to  145.    AbMilnte 
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trespass  upon  the  case,  for  recovery  of  damages  against  such  person  as  had 
found  another's  goods,  and  refitsed  to  deliver  them  on  demand,  but  converted 


and  •sehmYe  property,  witk  actottl  poMw- 
skm,  u  not  necessary ;  for  a  factor  to  whom 
goods  have  been  consigned,  and  who  has  never 
received  them,  may  maintain  each  an  action. 
1  Boa.  dt  PoL  47.  Bat  in  order  to  maintain 
trorer,  the  plaintiff  mast  hare  a  right  of  pro- 
peny  (though  apecial  and  sobject  to  the  claims 
of  acheia)  and  a  right  of  immediate  posses- 
timi,  (as  the  owner  has  against  a  wrongdoer, 
where  the  goods  have  been  delivered  to  a  car- 
rier), 7  T.  R.  12 ;  and  therefore  where  goods 
leeecd,  as  famitare  with  a  house,  have  been 
wrongt'ally  taken  by  the  sheriff  in  execution, 
the  lessor  cannot  maintain  trover  against  the 
sheriff  pending  the  lease,  because  till  the 
term  has  expired  he  has  no  right  of  posses- 
sion, lb.  9.  1  Ry.  &  Mood.  99.  But  the 
landlord  may  mainuin  trover  against  a  pur- 
ehaeer  of  machinery  uken  out  of  a  mill,  and 
afterwards  eold  under  a  fi.  fa.  by  the  sheriff, 
ahhougfa  the  tenant's  term  has  not  expired.    5 

B.  d(  A.  826.  2  Dowl.  dt  Rv.  1.  And  against 
a  aere  wrooedoer  the  simple  fact  of  possea- 
aion  is  asasJly  sufficient  evidence  of  owner- 
ship. 7  T.  R.  397.  7  Taunt.  302.  4  East, 
Ua  6£sp.  R.88.  AbboU's  L.  S.  73.  So 
bailees  of  goods,  2  Bing.  173.  Ld.  Raym. 
975.  B.N.  P.  33.  1  Mod.  31.  Stra.  505.  as 
carrieia,  consignees,  pawnees,  trustees,  2 
Sannd.  47.  a,  agisters  of  cattle,  one  who  bor- 
rowa  a  horse  to  till  his  land,  Bro.  Tres.  67, 
and  charchwaidens,  2  Stra.  852.  2  P.  Wras. 
126l  3  Saand.  47.  o.  may  maintain  this  action 
against  any  one  who  converts  the  property. 
Bat  a  special  property,  which  may  be  sum- 
cient  as  against  a  stranger,  gives  no  right 
Sgarnsr  one  who  has  the  pneral  property.  1 
tTsL  658.  Where  the  sheriff  under  a  writ 
of  6.  fii.  against  A.,  sells  the  goods  of  B., 
thoogh  by  poblio  sale,  the  purchaser  is  liable 
to  tlie  latter,  in  trover.  3  Stark.  130.  5  B. 
4(  A.  826.  2  Dowl.  dc  R.  1.  S.  P.  Where 
A.  Skipped  goods  by  the  order  of,  and  for  B. 
m  LoDOoa,  and  shortly  afterwards  aacertained 
that  B.  had  stopped  payment,  and  he  then  in- 
dfliacd  and  forwarded  the  bill  of  landing  to  the 
plaintiff,  directing  him  to  Uke  possession  of 
tfe  foods,  held  that  on  the  defendauU'  (the 
carriers)  refusal  to  deliver  them  to  the  plain- 
tiff^ 1|^  had  a  safficient  title  to  sue  for  them  in 
Hovw.  2  Bing.  260.  See  also  5  M.  dc  S. 
350.  as  between  vendor,  and  assignee  of  &ctor 
to  the  vendee.  And  where  a  purchase  wss 
■ade  lor  A.  and  B.  by  a  broker,  who,  after  a 
diviaion  of  the  goods,  pledged  the  warrants  of 
B.,  with  those  of  A.  to  C.  for  a  debt  of  A.,  it 
was  held  tint  B.  might  maintain  trover  against 

C.  thoogh  the  latter  did  not  know  that  B. 
had  any  interest  in  the  warrants ;  the  broker 
kaviaf  no  power  to  pledge  them.  5  B.  &  A. 
395,  As  between  foreign  merohant  and 
pledgee  of  lus  consignee,  see  5  Moore,  518. 
m.  And  where  a  eostomer  of  a  country  bank 
was  in  the  habit  of  paying  in  bills  of  ez- 
^■nge.  which  were  never  writtm  «Aer«,  but 
entered  to  the  fall  amoant  in  the  pass-book  on 
Ike  day  they  were  paid  in,  and  also  in  the 
books  ct  the  bai^  to  the  credit  of  the  cus- 


tomer, as  **  bills"  (not  as  cash),  and  after  such 
entry  the  customer  was  at  liberty  to  drew  to 
the  full  amount  by  checks,  and  the  banken 
became  insolvent,  having  in  their  possession 
severel  of  the  eustomer's  bills  so  paid  in,  and 
the  assignees  havinc  converted  tne  same  to 
their  nhe,  it  was  hela  that  the  customer  (who 
had  a  caah  balance  in  his  favoor  at  the  time 
of  the  bankruptcy)  might  maintain  trover 
against  the  latter  for  the  amount,  there  being 
no  evidence  that  he  had  in  point  of  fact 
sgreed,  that  when  the  bills  were  paid  in,  they 
were  to  become  the  property  of  the  banken. 
2B.  dtC.  422.  3  Dowl.  &  Ry.  733.  But  an 
exchequer  bill  (the  blank  in  which  waa  not 
filled  up)  having  been  placed  for  sale  in  the 
hands  of  J.  S.  be,  instead  of  selling,  deposit- 
ed it  at  his  banker's,  who  made  him  advancea 
to  the  amount  of  its  value,  held  that  the  owner 
thereof  could  not  maintain  trover  against  the 
banker,  as  the  property  in  such  bill  passed  by 
delivery,  as  in  the  cases  of  bank  notes  and 
bills  of  exchange.  4  B.  dt  A.  1.  The  chureh- 
wardens  and  overseers  of  a  township  leased 
lands  belonsing  to  the  poor  to  the  plaintiff, 
for  a  term  of  years,  covenanting  that  it  should 
be  lawful  for  him  to  take  all  the  manure,  dec. 
from  the  poor-house,  and  use  it  upon  the  de- 
mised premises,  and  the  plaintiff  covenanted 
to  provide  straw  for  the  use  of  the  poor ;  it  was 
decided  that  he  could  not  maintain  trover 
against  a  succeeding  overseer,  who  used  the 
manure  on  his  own  land,  even  though  it  arose 
from  the  straw  supplied  by  the  plaintiff,  as  the 
covenant  entered  into  witn  the  previous  over- 
seen could  not  bind  their  successore.  3 
Stark.  28.  An  insolvent  debtor  cannot  main- 
tain trover  for  plate,  although  hia  assijpee 
does  not  interfere  io  prevent  him.  1  Carr. 
14& 

A  convenion  seems  to  consist  in  any  tor- 
tious act,  by  which  the  defendant  deprives  the 
plaintiff  of  his  goods,  either  wholly,  or  but  for 
a  time.  3  B.  dc  A.  685.  The  mere  abuse  of 
a  chattel  by  a  bailee  is  no  convenion,  GiL  L. 
Ev.  265.  2d  ed.,  but  if  he  use  it  contraiy  to 
the  design  of  the  bailment,  it  is  otherwise ; 
aa  if  a  man  lend  his  horse  to  go  to  York,  and 
the  bailee  go  to  Carlisle.  2  Bulst.  300.  Mere 
nonfeaaance  is  not  a  convenion,  2  B.  dc  P. 
43d ;  as  that  an  agent  employed  to  sell  goods 
has  nealected  to  sell  them,  if  the  goods  come 
to  the  hands  of  the  defendant  by  deUveiy,  find- 
ing, or  bailment,  a  demand  ana  refusal  should 
be  proved  at  the  trial,  bat  in  cases  of  tortioos 
taking  or  actual  convenion,  proof  of  demand 
and  refusal  is  unnecessary.  1  Sid.  264.  The 
ordinary  presumptive  proof  of  a  convenion 
consists  in  evidence  of  a  deband  of  the  goods 
by  the  plaintiff,  and  a  refusal  to  deliver  them 
^  the  defendant,  6  Mod.  212.  6  East,  540.  5 
East,  407.  bot  the  court  cannot  infer  a  conver- 
sion from  such  proof,  it  must  be  found  by  the 
jury.  2  Mod.  242.  10  Coke,  57.  2RolLAb.  * 
603.  1  T.  R.  478.  Hob.  181.  If  the  refussl 
be  absolute,  and  there  be  no  evidence  to  justify 
or  explain  it,  the  juiy  ought  to  find  a  conver- 
aioD.    lEap.R.31.    Clay.  122.  pi.  114.    Bat 
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them  to  his  own  use ;  from  which  finding  and  converting  it  is  called  an 
action  of  trover  and  conversion.  The  freedom  of  this  action  from  wager  of 
law,  and  the  less  degree  of  certainty  requisite  in  describing  the  goods  (2), 
gave  it  so  considerable  an  advantage  over  the  action  of  detiniuef  that  by  & 
f  fiction  of  law  actions  of  trover  were  at  length  permitted  to  be  brought 
^  against  any  man  who  had  in  his  possession  by  any  means  whatsoever  the 
personal  goods  of  another,  and  sold  them  or  used  them  without  the  consent 
of  the  owner,  or  refused  to  deliver  them  when  demanded.  The  injurj'  lies 
in  the  conversion :  for  any  man  may  take  the  goods  of  another  into  posses- 
sion, if  he  finds  them ;  but  no  finder  is  allowed  to  acquire  a  property  there- 
in, unless  the  owner  be  for  ever  unknown  (m) :  and  therefore  he  must  not 
convert  them  to  his  own  use,  which  the  law  presumes  him  to  do,  if  he  re- 
fuses them  to  the  owner :  for  which  reason  such  refusal  also  is,  prima  facie^ 
sufficient  evidence  of  a  conversion  (n).  The  fact  of  the  finding,  or  trover ,  is 
therefore  now  totally  immaterial :  for  the  plaintiff  needs  only  to  suggest 
(as  words  of  form)  that  he  lost  such  goods,  and  that  the  defendant  found 
them  :  and  if  he  proves  that  the  goods  are  his  property,  and  that  the  de- 
fendant had  them  in  his  possession,  it  is  sufficient.  But  a  conversion  must 
be  fully  proved :  and  then  in  this  action  the  plaintiff  sball  recover  damages, 
equal  to  the  value  of  the  thing  converted,  but  not  the  thing  itself :  which 

nothing  will  recover  but  an  action  of  detinue  or  replevin, 
[*153]  *As  to  the  damage  that  may  be  ofiered  to  things  personal, 
while  in  the  possession  of  the  owner,  as  hunting  a  man's  deer^ 
shooting  his  dogs,  poisoning  his  cattle,  or  in  anywise  taking  from  the  value 
of  any  of  his  chattels,  or  making  them  in  a  worse  condition  than  before, 
these  are  injuries  too  obvious  to  need  explication.  1  have  only  therefore 
to  mention  the  remedies  given  by  the  law  to  redress  them,  which  are  in 
two  shapes ;  by  action  of  trespctss  vi  et  armis,  where  the  act  is  in  itself  tm- 
mediateiy  injurious  to  another's  property,  and  therefore  necessarily  accom- 
panied with  some  degree  of  force  (12) ;  and  by  special  action  on  the  casCf 
where  the  act  is  in  itself  indifferent,  and  the  injury  only  consequential,  and 
therefore  arising  without  any  breach  of  the  peace.  In  both  of  which  suits 
the  plaintiff  shall  recover  damages,  in  proportion  to  the  injury  which  he 
proves  that  his  property  has  sustained.  And  it  is  not  material  whether 
the  damage  be  done  by  the  defendant  himself,  or  his  servants  by  his  direc- 
tion ;  for  the  action  will  lie  against  the  master  as  weU  as  the  servant  {o). 
And,  if  a  man  keeps  a  dog  or  other  brute  animal,  used  to  do  mischief,  as 
by  worrying  sheep,  or  the  like,  the  owner  must  answer  for  the  consequences, 
if  he  knows  of  such  evil  habit  (p)  (13). 

(I)  Salk.  6M.  (0)  Noy'a  Max.  c.  44. 

(M)  S«e  book  I.  ch.  a  book  IL  ch.  1  and  ».  (p;  Cio.  Car.  8M.4S7. 

(A)  10  Rep.  96. 

a  qualified  refusal,  as,  because  the  holder  does  (12)  Or  in  New-York,  by  2  R.  S.  653,  ^  16. 

not  know  to  whom  the  goods  belong,  1  Esp.  cm«  may  be  brought. 

R.  83.    2  Bub.  312.    B.  N.  P.  46.  or  that  the  (13)  As  to  what  is  eridenee  of  knowledse, 

claimant  has  not  proved  his  right,  3  Camp,  see  4  Camp.  198.    2  Stra.  1264.    2  Esp.  482. 

215 ;  on  a  servant  refusing  to  deliver  them,  But  the  owner  is  not  answerable  for  the  first 

without  an  order  from  his  employers,  5  B.  &  mischief  done  by  a  dog,  a  bull,  or  other  tame 

A.  247.  or  referring  the  plaintiff  to  his  master,  animal.     Bull.  N .  P.  77.    12  Mod.  333.    Ld. 

ib.  or  a  false  assertion  of  a  carrier,  that  he  has  Raym.  608.    Yet  if  he  should  cany  his  dog 

delivered  the  goods,  1  Camp.  409 ;  in  all  these  into  a  field,  where  he  himself  is  a  trespasser, 

eases  the  facts  do  not  amount  to  a  conversion,  and  the  dog  should  kill  sheep,  this,  though  the 

An  incorporated  company  may  be  guilty  of  a  first  offence,  might  be  stated  and  proved  as  an 

conversion  by  the  act  of  their  agent,  done  un-  aggravation  of  we  trespass.     Burr.  2092.    2 

der  the  orders  of  the  committee  of  manage-  Lev.  172.    But  where  a  fierce,  and  vicious  dqs 

ment    3  Stark.  50.  is  kept  chained  for  the  defence  of  the  premi- 
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II.  Hitherto  of  injuries  affecting  the  right  of  things  personal,  in  posses- 
sion. We  are  next  to  consider  those  which  regard  things  in  tiction  only  : 
or  such  rights  as  are  founded  on,  and  arise  from,  contracts ;  the  nature  and 
seyeral  divisions  of  which  were  explained  in  the  preceding  volume  {q). 
The  violation,  or  non-performance,  of  these  contracts  might  be  extended 
into  as  great  a  variety  of  wrongs,  as  the  rights  which  we  then  considered : 
bat  I  sludi  now  consider  them  in  a  more  comprehensive  view,  by  here 
making  only  a  twofold  division  of  contracts  ;  viz,  contracts  express^  and 
contracts  implied ;  and  pointing  out  the  injuries  that  arise  from  the  viola- 
tion of  each,  with  their  respective  remedies. 

Express  contracts  include  three  distinct  species  ;  debts,  covenants,  and 
promises. 

*1 .  The  legal  acceptation  of  debt  is,  a  sum  of  money  due  by  cer-  [*  1 54] 
tain  and  express  agreement :  as,  by  a  bond  for  a  determinate 
sum  ;  a  bill  or  note ;  a  special  bargain ;  or  a  rent  reserved  on  a  lease  ; 
where  the  quantity  is  fixed  and  specific,  and  does  not  depend  upon  any 
subsequent  valuation  to  settle  it.  The  non-payment  of  these  is  an  injury, 
for  which  the  proper  remedy  is  by  action  of  debt  (r),  to  compel  the  perfor-  I 
mance  of  the  contract  and  recover  the  specifical  suqi  due  (s).  This  is  * 
the  shortest  and  surest  remedy ;  particularly  where  the  debt  arises  upon 
a  specialty,  that  is,  upon  a  deed  or  instrument  under  seal.  So  also,  if  I 
verbally  agree  to  pay  a  man  a  certain  price  for  a  certain  parcel  of  goods, 
and  fail  in  the  performance,  an  action  of  debt  lies  against  me  ;  for  this  is 
also  a  determinate  contract :  but  if  I  agree  for  no  settled  price,  I  am  not  liaF- 
bie  to  an  action  of  debt,  hut  a  special  action  on  the  case,  according  to  the 
nature  of  my  contract.  And  indeed  actions  of  debt  are  now  seldom  brought 
hut  upon  special  contracts  under  seal ;  wherein  the  sum  due  is  clearly  and 
precisely  expressed  :  for,  in  case  of  such  an  action  upon  a  simple  contract, 
the  plaintiff  labours  under  two  difficulties.  First,  the  defendant  has  here 
the  same  advantage  as  in  an  action  of  detinue,  that  of  waging  his  law,  or 
purging  himself  of  the  debt  by  oath,  if  he  thinks  proper  (t).  Secondly, 
in  an  action  of  debt  the  plaintiff  must  prove  the  whole  debt  he  claims,  or 
recover  nothing  at  all.  For  the  debt  is  one  single  cause  of  action,  fixed 
and  determined  ;  and  which  therefore,  if  the  proof  varies  from  the  claim, 
cannot  be  looked  upon  as  the  same  contract  whereof  the  performance  is 
sued  for.  If  therefore  I  bring  an  action  of  debt  for  30/.,  I  am  not  at  liberty 
to  prove  a  debt  of  20/.  and  recover  a  verdict  thereon  (u) ;  any  more  than  if  I 
bring  an  action  of  detinue  for  a  horse,  I  can  thereby  recover  an  ox.  For  I 
fiul  in  the  proof  of  that  contract,  which  my  action  or  complaint  has  alleged 
to  be  specific,  express,  and  determinate  (14).    But  in  an  action  on  the  case, 

<f  )  Sm  book  n.  ch.  30.  (0  4  Rep.  94. 

CD  F.  N.  a  119.  (f»)  Bro.  Ley 

l»}  8m  Appendix,  No.  m.  41.  700.    1  Show. 

•88,  «Dd  any  one  iseaatUNuIy,  or  not  knowing    304. 

of  it,  thoald  go  lo  near  as  to  be  injared  by  it,        (14)  This  is  no  longer  the  case,  for  it  is  now 
I  be  maintained  by  the  person  in-    completely  settled,  that  the  plaintiff  in  an  ac- 


Cr)  F.  N.  a  119.  (M)  Bro.  Leygager,  9S.   I>yer,S19.   SRoil.Ahr. 


jnred,  tlioagfa  be  was  seeking  the  owner,  with  tion  of  debt  may  prore  and  recorer  less  than 

wbom  be  hM  business.    Bates  v.  Crosbie,  M.  the  sum  demanded  in  the  writ.    See  Bla.  R. 

T.  1798,  in  the  king's  bench.    If  a  man  sets  1221.    1  Hen.  Bla.  249.     11  East,  62.     The 

I  in  his  own  grounds,  but  baited  with  such  judgment  beinjg  final  in  the  first  instance,  (su- 

^g-8C8nied  aitieles  as  allure  the  neighbour-  ing  a  writ  of  injury  and  wager  of  law  having 

ngs  from  the  premises  of  the  owners,  or  become  almost  obsolete),  renders  debt  on  sim- 

I  tke  hi^ways,  the  owner  of  a  dog  injured  pie  contract,  as  well  as  specialty,  a  farourite 

— y  maintatn  an  action  upon  the  case.  9  East,  form  ofaction,  and  is  of  daily  occurrence.  See 

S7;  btt  see  Hoc  V.  Wilkes,  3  Bar.  &  Aid.  396.  and  notes,  post. 
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on  what  is  called  an  indebitatus  assumpsit,  which  is  not  brongfat  to  compel  a  ^ 

specific  performance  of  the  contract,  but  to  recover  damages  for 
[*155]    its  *non-perfomiance,  the  implied  assumpsit,  and  consequently  the  ! 

damages  foi  the  breach  of  it,  are  in  their  nature  indeterminate ; 
and  will  therefore  adapt  and  proportion  themselves  to  the  truth  of  the  case 
which  shall  be  proved,  without  being  confined  to  the  precise  demand  stated 
in  the  declaration.  For  if  any  debt  be  proved,  however  less  than  the  sum 
-demanded,  the  law  will  raise  a  promise  pro  tante^  and  the  damages  will  of 
course  be  proportioned  to  the  actual  debt.  So  that  I  may  declare  that  the 
defendant,  being  indebted  to  me  in  30^.  undertook  or  promised  to  pay  it,  bul 
failed ;  and  lay  my  damages  arising  from  such  failure  at  what  sum  I 
please :  and  the  jury  will,  according  to  the  nature  of  my  proof,  allow  me 
either  the  whole  in  damages,  or  any  inferior  sum.  And,  even  in  actions  of 
debt,  where  the  contract  is  proved  or  admitted,  if  the  defendant  can  shew 
that  he  has  discharged  any  part  of  it,  the  plaintiff  shall  recover  the  re* 
sidue  (v). 

The  form  of  the  writ  of  debt  is  sometimes  in  the  debet  and  detinet,  and 
sometimes  in  the  detinet  only  :  that  is,  the  writ  states,  either  that  the  defen* 
dant  owes  and  unjustly  detains  the  debt  or  thing  in  question,  or  only  that 
he  unjustly  detains  it.  It  is  brought  in  the  debet  as  well  as  detinet,  when 
sued  by  one  of  the  original  contracting  parties  who  personally  gave  the 
credit,  against  the  other  who  personally  incurred  the  debt,  or  against  his 
heirs,  if  they  are  bound  to  the  payment ;  as  by  the  obligee  against  the  obli* 
gor,  the  landlord  against  the  tenant,  <^c.  But,  if  it  be  brought  by  or 
against  an  executor  for  a  debt  due  to  or  from  the  testator,  this  not  being  his 
own  debt,  shall  be  sued  for  in  the  detinet  only  (to).  So  also  if  the  action 
be  for  goods,  or  com,  or  a  horse,  the  writ  shall  be  in  the  detinet  only ;  for 
nothing  but  a  sum  of  money,  for  which  I  (or  my  ancestors  in  my  name) 
have  personally  contracted,  is  properly  considered  as  my  debt.  And  indeed 
a  writ  of  debt  in  the  detinet  only,  for  goods  and  chattels,  is  neither  more  nor 
less  than  a  mere  writ  of  detinue  (15) ;  and  is  followed  by  the  very  same 
judgment  (x). 

2.  A  covenant  also,  contained  in  a  deed,  to  do  a  direct  act  or  to  omit  one, 
is  another  species  of  express  contracts,  the  violation  or  breach  of  which  is 

a  civil  injury.  As  if  a  man  covenants  to  be  at  York  by  such  a 
[*156]    day,  or  not  to  exercise  a  *trade  in  a  particular  place,  and  is  not  at 

York  at  the  time  appointed,  or  carries  on  his  trade  in  the  place 
forbidden,  these  are  direct  breaches  of  his  covenant ;  and  may  be  perhaps 
greatly  to  the  disadvantage  and  loss  of  the  covenantee.  The  remedy  for 
this  is  by  a  writ  of  covenant  {y) :  which  directs  the  sheriff  to  command  the 
defendant  generally  to  keep  his  covenant  with  the  plaintiff,  (without  specify- 
ing the  nature  of  the  covenant),  or  shew  good  cause  to  the  contrary  :  and 
if  he  continues  refractory,  or  the  covenant  is  already  so  broken  that  it  can- 
not now  be  specifically  performed,  then  the  subsequent  proceedings  set 
forth  with  precision  the  covenant,  the  breach,  and  the  loss  which  has  hap- 
pened thereby ;  whereupon  the  jury  will  give  damages,  in  proportion  to 
the  injury  sustained  by  die  plaintiff,  and  occasioned  by  such  breach  of  the 
defendant's  contract. 
There  is  one  species  of  covenant,  of  a  different  nature  from  the  rest ;  and 

(V)  1  Ron.  R0p.  SS7.    Silk.  OM.  («)  Rut  Entr.  174. 

(»)  F.  N.  B.  119.  (y)  F.  N.  B.  145. 

(15)  8m  noU  10,  p.  152.  ante. 
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Ihit  is  m  drrenant  tm/,  to  conyey  or  dispose  of  lands,  which  seems  to  be 
putiy  of  a  personal  and  partly  of  the  real  nature  {z).  For  this  the  remedy  \ 
is  by  a  special  writ  of  covenant,  for  a  specific  performance  of  the  contract 
concerning  certain  lands  particularly  described  in  the  writ.  It  therefore 
directs  the  sheriff  to  command  the  defendant,  here  called  the  deforciant,  to 
keep  the  covenant  made  between  the  plaintiff  and  him  concerning  the 
identical  lands  in  question :  and  upon  this  process  it  is  that  fines  of  land 
are  osually  levied  at  common  law  (a),  the  plaintiff,  or  person  to  whom 
the  fine  is  levied,  bringing  a  writ  of  covenant,  in  which  he  suggests  some 
agreement  to  have  been  made  between  him  and  the  deforciant,  touching 
those  particular  lands,  for  the  complexion  of  which  he  brings  this  action. 
And,  for  the  end  of  this  supposed  dififerenee,  the  fine  oifinalis  concordia  is 
made,  whereby  the  deforciant  (now  called  the  cognizor)  acknowledges  the 
tenements  to  be  the  right  of  the  plaintiff,  now  called  the  cognizee  (16). 
And  moreover,  as  leases  for  years  were  formerly  considered  only  as  con- 
tracts (b)  or  covenants  for  the  enjoyment  of  the  rents  and  profits, 
and  not  as  the  conveyance  *of  any  real  interest  in  the  land,  the  [*157] 
ancient  remedy  for  the  lessee,  if  ejected,  was  by  a  writ  of  cove- 
nant against  the  lessor,  to  recover  the  term  (if  in  being)  and  damages,  in 
case  the' ouster  was  committed  by  the  lessor  himself:  or  if  the  term  was 
expired,  or  the  ouster  was  committed  by  a  stranger,  claiming  by  an  elder 
title,  then  to  recover  damages  only  (c). 

No  person  could  at  common  law  take  advantage  of  any  covenant  or 
condition,  except  such  as  were  parties  or  privies  thereto ;  and,  of  course, 
no  grantee  or  assignee  of  any  reversion  or  rent.  To  remedy  which,  and 
more  effectually  to  secure  to  the  king's  grantees  the  spoils  of  the  mo- 
nasteries then  newly  dissolved,  the  statute  32  Hen.  VIII.  c.  34.  gives  the 
assignee  of  a  reversion  (ader  notice  of  such  assignment)  (d)  the  same 
remedies  against  the  particular  tenant,  by  entry  or  action,  for  waste  or 
other  forfeitures,  non-pa3rmentofrent,  and  non-performance  of  conditions, 
covenants,  and  agreements,  as  the  assignor  himself  might  have  had  ;  and 
makes  him  equally  liable,  on  the  other  hand,  for  acts  agreed  to  be  per- 
formed by  the  assignor,  except  in  the  case  of  warranty  (17). 

3.  A  promise  is  in  the  nature  of  a  verbal  covenant,  and  wants  nothing  J 
but  the  solemnity  of  writing  and  sealing  to  make  it  absolutely  the  same.  J 
If  therefore  it  be  to  do  any  explicit  act,  it  is  an  express  contract,  as  much 
as  any  covenant ;  and  the  breach  of  it  is  an  equal  injury.  The  remedy 
indeed  is  not  exactly  the  same  :  since,  instead  of  an  action  of  covenant, 
there  only  lies  an  action  upon  the  case,  for  what  is  called  the  assumpsit 
or  undertaking  of  the  defendant ;  the  failure  of  performing  which  is  the 
wrong  or  injury  done  to  the  plaintiff,  the  damages  whereof  a  jury  are  to 
estimate  and  settle.  And  if  a  builder  promises,  undertakes,  or  assumes  to 
Caius,  that  he  will  build  and  cover  his  house  within  a  time  limited,  and 
fails  to  do  it ;  Caius  has  an  action  on  the  case  against  the  builder,  for  this 
breach  of  his  express  promise,  undertaking,  or  assumpsit ;  and  shall  re- 
cover a  pecuniary  satisfaction  for  the  injury  sustained  by  such  delay  (18). 

U)  Hob.  on  F.  N.  B.  146  (e)  Bro.  Ahr.  U  cm«»«i(,  S3.    F.  N.  B.  476. 

(«)  8M  book  II.  ch.  SI.  {d)  Co.  Lift.  SIS.    Moor.  876.  Cro.  Jm.  14fi. 

(»)  8MbookII.ch.O. 


Fines  are  now  aboliihad  in  New-York,    described,  or  eren  alluded  to  the  eonsidera^ 

343,  624.)  tion  reqaisite  to  support  an  assumpsit ;  and 

.  ^^^  j^  ^^^  remarkable,  the  example  put  by 

him  in  the  text  in  order  to  illustrate  the  na- 


(2R.8 ,_..,  ,  „  .      . 

17)  See  I  R.  S.  747,  f  23,  24.  what  is  more  remarkable,  the  example  nut  by 

IS)   **  It  is  worthy  <^  remark,  that  the  him  in  the  text  in  order  to  illustrate  toe  na- 

ktoed  Commenlator  has  not  either  named,  tore  of  the  action,  is,  in  the  tenns  in  which  it 


Digitized  by 


Google 


128 


PRIVATE  WRONGS. 


So  also  in  the  case  before  mentioned,  of  a  debt  by  simple  contract,  if  the 
debtor  promises  to  pay  it  and  does  not,  this  breach  of  promise  entitles  the 
creditor  to  his  action  on  the  case,  instead  of  being  driven  to  an  action  of 
debt  («).  Thus  tikewise  a  promissory  note,  or  note  of  hand  not  under 
seal,  to  pay  money  at  a  day  certain,  is  an  express  assumpsit ;  and  the 
payee  at  common  law,  or  by  custom  and  act  of  parliament  the  indor- 
see (/),  may  recover  the  value  ofuhe  note  in  damages,  if  it  remains  un- 
paid. Some  agreements  indeed,  though  never  so  expressly  made,  are 
deemed  of  so  important  a  nature,  that  they  ought  not  to  rest  in  verbal 
promise  only,  which  cannot  be  proved  but  by  the  memory  (which  some- 
times will  induce  the  perjury)  of  witnesses.    To  prevent  which,  the  sta^- 

tute  of  frauds  and  perjuries,  29  Car.  II.  c.  3.  enacts,  that  in  the 
[*158]   five  ^following  cases  no  verbal  promise  shall  be  sufficient  to  ground 

an  action  upon,  but  at  the  least  some  note  or  memorandum  of  it 
shall  be  made  in  writing,  and  signed  by  the  party  to  be  charged  therewith : 
1 .  Where  an  executor  or  administrator  promises  to  answer  damages  out 
of  his  own  estate.  2.  Where  a  man  undertakes  to  answer  for  the  debt, 
default,  or  miscarriage  of  another.  3.  Where  any  agreement  is  n|ade, 
upon  consideration  of  marriage.  4.  Where  any  contract  or  sale  is  made 
of  lands,  tenements,  or  hereditaments,  or  any  interest  therein.  5.  And 
lastly,  where  there  is  any  agreement  that  is  not  to  be  performed  within  a 
year  from  the  making  thereof.  In  all  these  cases  a  mere  verbal  assump- 
sit is  void  (19),  (20). 


(«)  4  Rep.  M. 


(/)  See  book  IT.  ch.  30. 


is  there  stated,  a  case  of  nudum  paetum.  See 
1  Roll.  Ab.  9.  1.  41  Doet.  &  Stad.  2.  eh.  24. 
aad  5  T.  R.  143.  that  the  promise  will  not  lie 
for  a  mere  nonfeasance,  unless  the  promise  is 
founded  on  a  consideration.  This  remark 
oaght  not,  neither  was  it  intended,  to  dero^te 
from  the  merit  of  a  justly  celebrated  writer, 
who,  for  oomprehensive  desisn,  luminous  ar- 
rangement, and  elegance  of  diction,  is  unri- 
railed."    Selw.  N.  P.  45. 

(19)  These  provisions  in  the  statute  have 
produced  many  decisions,  both  in  the  courU 
of  law  and  equity.  See  3  Chitty's  Com.  L. 
per  tot.  It  is  now  settled,  that  if  two  persons 
go  to  a  shop,  and  one  order  goods,  and  the 
other  say,  "  if  he  does  not  pay  I  will,"  or  "  I 
will  see  you  paid,"  he  is  not  bound  unless  his 
•agagement  is  reduced  into  writing.  In  all 
such  cases  the  question  is,  who  is  the  buyer, 
or  to  whom  the  credit  is  given,  and  who  is  the 
surety :  and  thai  question,  from  all  the  cir- 
cumstances, must  be  ascertained  by  the  iury  : 
for  if  the  person  for  whose  use  the  goods  are 
ftiroished  be  liable  at  all,  any  promise  by  a 
third  person  to  discharge  the  debt  must  be  in 

(20)  In  the  text  is  omitted  a  part  of  the  act 
which  allows  other  circumstances  to  dispense 
with  writing  in  the  case  of  personal  goods, 
vit.  if  the  buver  accept  and  receive  part  of 
the  goods,  or  the  evidences,  or  some  ot  them, 
of  things  in  action :  or  if  he,  at  the  time,  pay 
some  part  of  the  purchase  money.  (2  R.  S. 
135,  ^  3.)  The  Revised  Sututes  of  New- 
YoHl  expressly  require  the  memorandum  to 
be  ntbtaibed  by  the  parties  to  be  charged,  or 
their  agent :  see  also  id.  135,  6  8,  as  to  con- 
tracts for  the  sale  of  lands.    The  English  act 


writing,  otherwise  it  is  void.  2  T.  R.  80. 
H.  Bl.  Rep.  120.  1  Bos.  &  Pul.  158.  Mu- 
tual  promises  to  marry  need  not  be  in  writing ; 
the  statute  relates  only  to  agreements  made 
in  consideration  of  the  marriage.  A  lease  not 
exceeding  three  years  from  the  making  thers« 
of,  and  in  which  the  rent  reserved  anoounts  to 


two-thirds  of  the  improved  value,  is  good 
without  writing ;  but  all  other  parol  leases  or 
agreements  for  any  interest  in  lands,  have  th0 


effect  of  estates  at  will  only.  Bull.  N.  P. 
279.  AH  declarations  of  trusts,  except  such 
as  result  by  implication  of  law,  must  be  made 
in  writing.  29  Car.  II.  c.  3.  s.  7  dc  6.  If  a 
promise  depends  upon  a  contingenc]|r,  which 
may  or  may  not  fall  within  a  year,  it  is  not 
within  the  statute ;  as  a  promise  to  pay  a  sum 
of  money  upon  a  death  or  marriage,  or  upon 
the  return  of  a  ship,  or  to  leave  a  Ieji;acy  by 
will,  is  ^ood  by  parol ;  for  such  a  promise  may 
by  oossibility  be  perfonned  within  the  year. 
3  Burr.  1278.  1  Salk.  280.  3  Salk.  9,  dec. 
Partial  performance  within  the  year,  where 
the  original  understanding  is,  that  the  whole 
is  to  extend  to  a  longer  period,  does  not  take 

uses  the  word  "signed"  where  oais  uses 
*^  subscribed." — In  other  respects  they  are 
alike.  Ours  was  probably  intended  as  a  repeal 
of  the  decisions  construing  a  memorandum 
with  a  man's  name  written  on  it,  a  signature, 
though  not  written  at  the  foot  of  the  memo- 
randum. 

Lekses,  or  contracts  for  leases,  for  a  longer 
period  than  one  year  in  New-York,  must  be  in 
writing.    (Id.  134,  M:  135,^6.) 

See  as  to  executors,  2  R.  S.  113, 4  !• 
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From  these  express  contracts  the  transiticm  b  easy  to  those  that  are  onlv 
implied  by  law.  Which  are  such  as  reason  and  justice  dictate,  and  which 
therefore  the  kw  presumes  that  every  man  has  contracted  to  perform  ; 
and  upon  this  presumption  makes'  him  answerable  to  such  persons  as  suf- 
fer by  his  non-performance. 

Of  this  nature  are,  first,  such  as  are  necessarily  implied  by  the  funda- 
mental constitution  of  gOTemment,  to  which  every  man  is  a  contracting 
party.  And  thus  it  is  that  every  person  is  bound  and  hath  virtually  agreed 
to  pay  such  particular  sums  of  money  as  are  charged  on  him  by  the  sen- 
tence, or  assessed  by  the  interpretation  of  the  law.  For  it  is  a  part  of 
the  original  contract,  entered  into  by  aU  mankind  who  partake  the  benefits 
of  society,  to  submit  in  all  points  to  the  municipal  constitutions  and  local 
ordinances  of  that  stste,  of  which  each  individual  is  a  member.  What- 
ever therefore  the  laws  order  any  one  to  pay,  that  becomes  instantly  a  debt, 
which  he  hath  before-hand  contracted  to  discharge.  And  this  implied 
agreement  it  is,  that  gives  the  plaintiff  a  right  to  institute  a  second  action, 
founded  merely  on  the  general  contract,  in  order  to  recover  such  damages, 
or  sum  of  money,  as  are  assessed  by  the  jury  and  adjudged  by  the  court 
to  be  due  from  the  defendant  to  the  plaintiff  in  any  former  action.  So 
that  if  he  hath  once  obtained  a  judgment  against  another  for 
a  certain  sum,  and  neglects  to  take  out  execution  ^thereupon,  he  [*159] 
may  afterwards  bring  an  action  of  debt  upon  this  judgment  ( g)^ 
and  shall  not  be  put  upon  the  proof  of  the  original  cause  of  action ;  but 
upon  shewing  the  judgment  once  obtained,  still  in  full  force,  and  yet  un- 
satisfied, the  law  immediately  implies,  that  by  the  original  contract  of  so- 
ciety the  defendant  hath  contracted  a  debt,  imd  is  bound  to  pay  it.  This 
method  seems  to  have  been  invented,  when  real  actions  were  more  in  use 
than  at  present,  and  damages  were  permitted  to  be  recovered  thereon ;  in 
order  to  have  the  benefit  of  a  writ  of  capias  to  take  the  defendant's  body 
in  execution  for  those  damages,  which  process  was  allowable  in  an  action 
of  debt  (in  consequence  of  the  statute  25  £dw.  III.  c.  17.)  but  not  in  an 
action  reaL  Wherefore,  since  the  disuse  of  those  real  actions,  actions  of 
debt  upon  judgment  in  personal  suits  have  been  pretty  much  discounte- 
nanced by  the  courts,  as  being  generally  vexatious  and  oppressive,  by 
harassing  the  defendant  with  the  costs  of  two  actions  instead  of  one. 

On  the  same  principle  it  is  (of  an  implied  original  contract  to  submit  to 
the  rules  of  the  community  whereof  we  are  members),  that  a  forfeiture 
imposed  by  the  by-laws  and  private  ordinances  of  a  corporation  upon 

Or)  Roll.  Abr.  000,  601. 

the  CMe  oat  of  the  statute.  11  Eut,  142.  can  be  no  fraud  orperjurr  in  obtaining  the  ex- 
Bat  eTen  a  written  undertaking  to  pay  the  ecution  of  it  3  Vee.  Jan.  39.  378.  &  712. 
debt  of  another  is  void,  unless  a  gooa  eonsi-  But  lord  £ldon  seems  to  think  that  a  specific 
deration  appears  in  the  writing ;  and  the  con-  performance  cannot  be  decreed,  if  the  defend- 
sideration,  if  any,  cannot  be  proved  by  parol  ant  in  his  answer  admits  a  parol  agreement, 
«?ide]ice.  5  East,  10.  If  a  nowing  crop  is  and  at  the  same  time  insists  upon  the  benefit 
norchased  without  writing ;  the  agreement,  of  the  statute.  6  Ves.  Jun.  37.  If  one  party 
Wore  part  execution,  may  be  put  an  end  to  by  onlv  signs  an  agreement,  he  is  bound  l^  it ; 
parol  notice.  6  East,  602.  But  a  court  of  equity  ana  if  an  agreement  is  by  parol,  but  it  is 
will  deerae  a  specific  performance  of  a  verbal  agreed  it  shall  be  reduced  into  writing,  and 
contract,  when  it  is  confessed  by  a  defendant  this  is  prevented  by  the  fraud  of  one  of  the 
in  his  answer ;  or  when  there  has  been  a  part  parties,  performance  of  it  will  be  decreed.  2 
performance  of  it ;  as  by  payment  of  part  of  Bro.  564,  5,  6.  See  3  Woodd.  Lect.  Ivii.  and 
the  consideration  money,  or  by  entering  and  Fonblanque  Tr.  of  £q.  b.  1.  c.  3.  s.  8  de  9. 
expending  money  upon  the  esUte,  for  such  where  this  subject  is  fully  and  learnedly  dis* 
acts  preclude  the  party  from  denyinc  the  ex-  cussed, 
isteace  of  the  coatrafit,  and  prove  that  there 
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any  that  belong  to  the  body,  or  an  amercement  set  in  a  conrt-leet  or  cOurt- 
baron  upon  any  of  the  suitors  to  the  court  (for  otherwise  it  will  not  be 
binding)  (A),  immediately  create  a  debt  in  the  eye  of  the  law :  and  such 
forfeiture  or  amercement,  if  unpaid,  work  an  injury  to  the  party  or  parties 
entitled  to  receive  it :  for  which  the  remedy  is  by  action  of  debt  (t). 

The  same  reason  may  with  equal  justice  be  applied  to  all  penal  statates, 
that  is,  such  acts  of  parliament  whereby  a  forfeiture  is  inflicted  for  trans- 
gressing the  provisions  therein  enacted.  The  party  offending  is  here 
bound  by  the  fundamental  contract  of  society  to  obey  the  directions  of  the 

legislature,  and  pay  the  forfeiture  incurred  to  such  persons  as  the 
[*160]    law  requires.    The  usual  application  of  this  forfeiture  is  ^either 

to  the  party  aggrieved,  or  else  to  any  of  the  king's  subjects  in 
general.  Of  the  former  sort  is  the  forfeiture  inflicted  by  the  statute  of 
Winchester  {k)  (explained  and  enforced  by  several  subsequent  statutes)  (/) 
upon  the  hundred  wherein  a  man  is  robbed,  which  is  meant  to  oblige  the 
hundredors  to  make  hue  and  cry  after  the  felon ;  for  if  they  take  him, 
they  stand  excused.  But  otherwise  the  party  robbed  is  entitled  to  prose- 
cute them  by  a  special  action  on  the  case,  for  damages  equivalent  to  his 
loss.  And  of  the  same  nature  is  the  action  given  by  statute  9  Geo.  I.  c. 
22.  commonly  called  the  black  act,  against  the  inhabitants  of  any  hun- 
dred, in  order  to  make  satisfaction  in  damages  to  all  persons  who  have 
suffered  by  the  offences  enumerated  and  made  felony  by  that  act  (21). 
But  more  usually,  these  forfeitures  created  by  dtatute  are  given  at  large 
to  any  common  informer ;  or,  in  other  words,  to  any  such  person  or  per- 
sons as  will  sue  for  the  same :  and  hence  such  actions  are  called  popidmr 
actions,  because  they  are  given  to  the  people  in  general  (m).  Sometimes 
one  part  is^given  to  the  king,  to  the  poor,  or  to  some  public  use,  and  the 
other  part  to  the  informer  or  proaecutor  :  and  then  the  suit  is  caUed  a  qui 
tarn  action,  because  it  is  brought  by  a  person, "  qui  tarn  pro  domin»  r$ge^  4^. 
quam  pro  se  ipso  in  hue  parte  sequiturJ*  If  the  king  therefore  himself  com- 
mences this  suit,  he  shall  have  the  whole  forfeiture  (n).  But  if  any  one 
hath  begun  a  qui  tatn,  or  popular^  action,  no  other  person  can  pursue  it : 
and  the  verdict  passed  upon  the  defendant  in  the  first  suit  is  a  bar  to  all 
others,  and  conclusive  even  to  the  king  himself.  This  has  frequently  occa- 
sioned offenders  to  procure  their  own  friends  to  begin  a  suit,  in  order  to 
forestall  and  prevent  other  actions  :  which  practice  is  in  some  measure 
prevented  by  a  statute  made  in  the  reign  of  a  very  sharp-sighted  prince 
in  penal  laws,  4  Hen.  VII.  c.  20.  which  enacts  that  no  recovery,  otherwise 
thaio  by  verdict,  obtained  by  collusion  in  an  action  popular,  shall  be  a  bar 

to  any  other  action  prosecuted  bona  fide.  A  provision  that  seems 
[*161]    borrowed  from  *the  rule  of  the  Roman  law,  that  if  a  person  was 

acquitted  of  any  accusation,  merely  by  the  prevarication  of  the 
accuser,  a  new  prosecution  might  be  commenced  against  him  [o). 

A  second  class  of  implied  contracts  are  such  as  do  not  arise  from  the 
express  determination  of  any  court,  or  the  positive  direction  of  any  statute ; 
but  from  natural  reason,  ana  the  just  construction  of  law.  Which  class 
extends  to  all    presumptive  undertakings  or  assumpsits  ;  which  though 

(A)  Uw  of  Mff  •riw,  I5S.  16.    St  Gm>.  II.  c.  S4. 

<i)  0  ft«p.  64.    Bob.  979.  (m)  Sea  book  ILdklfli 

ik)  It  Bdw.  I.  e.  1.  (a)  S  Hawk.  P.  C.  S06. 

(i)f7Klto.c.».    tBC«r.Il.c.7.  SQ^oiILc.        (o)  jy.  47.  IS.  8. 

(21)  See  3  Geo.  IV.  e.  3,  and  7  &  6  Geo.  IV.  o.  3,  and  book  4,  f.  893. 
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nevvr  perhaps  aetnaUy  made,  yet  conatantly  arise  from  the  general  impli- 
catum  and  intendm^it  of  the  courts  of  judicature,  that  erery  maa  hath 
engaged  to  perfonn  what  his  duty  or  justice  requires.    Thus, 

1.  If  I  employ  a  person  to  transact  my  business  for  me,  or  perfonn  any 
work,  the  law  implies  that  I  undertook  or  assmned  to  pay  him  so  much  as 
his  labour  deserved.  And  if  I  neglect  to  make  him  amends,  he  has  a  re- 
medy for  this  injury  by  bringing  his  action  on  the  case  upon  this  implied 
oMumjmr ;  wherein  ho  is  at  liberty  to  suggest  that  I  promised  to  pay  him 
80  mnch  as  he  reasonably  deserved,  and  then  to  aver  that  his  trocMe  was 
really  worth  such  a  particular  sum,  which  the  defendant  has  omitted  to  pay. 
But  this  Yahntion  of  his  trouble  is  submitted  to  the  determination  of  a  jury ; 
who  will  assess  such  a  sum  in  damages  as  they  think  he  really  merited. 
This  is  called  an  atsumpsit  on  a  quantum  meruit, 

2.  There  is  also  an  implied  assumptit  on  a  quantum  v^bat,  which  is  very 
similar  to  the  former,  being  only  where  one  takes  up  goods  or  wares  of  a 
tradesman,  without  expressly  agreeing  for  the  price.  There  the  law  con- 
cludes, that  both  parties  did  intentionally  agree,  that  the  real  value  of  the 
poods  should  be  paid ;  and  an  action  on  the  case  may  be  brought  accord* 
mgly,  if  the  vendee  refuses  to  pay  that  value. 

*3.  A  third  species  of  implied  assumpsits  is  when  one  has  had  [*162] 
and  received  money  belonging  to  another,  without  any  valuable 
consideration  given  on  the  receiver's  part:  for  the  law  construes  this  to  be 
money  had  and  received  for  the  use  of  the  owner  only ;  and  implies  that 
the  person  so  receiving  promised  and  underto6k  to  account  for  it  to  the  true 
proprietor.  And,  if  ho  unjustly  detains  it,  an  action  on  th^e  case  lies  against 
him  for  the  hreach  of  such  implied  promise  and  undertaking  ;  and  he  will 
be  made  to  repay  the  owner  in  damages,  equivalent  to  what  he  has  detain-' 
ed  in  violation  of  such  his  promise.  This  is  a  very  extensive  and  bene- 
ficial remedy,  applicable  to  almost  every  case  where  the  defendant  has  re- 
ceived money  which  ex  aequo  et  bono  he  ought  tp  refund.  It  lies  for  money 
paid  by  mistake  or  on  a  consideration  which  happens  to  fail,  or  through 
imposition,  extortion,  or  oppression,  or  where  any  undue  advantage  is  taken 
of  the  plaintiff's  situation  {p), 

4.  Where  a  person  has  laid  out  and  expended  his  own  money  for  the 
use  of  another,  at  his  request,  the  law  implies  a  promise  of  repayment,  and 
an  action  will  lie  on  this  assumpsit  (q)  (22). 

5.  Likewise,  fifthly,  upon  a  stated  account  between  two  merchants,  or 
other  persons,  the  law  implies  that  he  against  whom  the  balance  appean 
has  engaged  to  pay  it  to  the  other ;  though  there  be  not  any  actual  pro- 
mise. And  from  this  implication  it  is  frequent  for  actions  on  the  case  to  be 
brought,  declaring  that  the  plaintiff  and  defendant  had  settled  their  ac- 
counts together,  vasimul  eomputassent  (which  gives  name  to  this  species  of 
assumpsit),  and  that  the  defendant  engaged  to  pay  the  plaintiff  the  balance, 
but  has  since  neglected  to  do  it.  But  if  no  account  has  been  made  up, 
then  the  legal  remedy  is  by  bringing  a  writ  of  account,  de  computo  (r) ;  com- 

(p)  4  Buir.  1011  (r)  F.  N.  B.  116. 

(f)  C«th.440.   SK«b.gO. 

(23)  If  a  surety  in  a  bond  pays  the  debt  of  kind  in  which  Uie  plaintiff  nicceeded,  was 

the  princijml*  he  may  reeover  it  back  frocn  the  tried  before  the  late  Mr.  J.  Ooald,  at  Dorehee- 

priaeipal  in  an  action  of  oMimipnr,  for  ao  much  ter.    Bot  this  ia  perfectly  conaietent  with  the 

money  paid  and  adraoced  to  hia  ose ;  yet  in  equitable  principles  of  an  sMiwijuif.    8  T.  K. 

aaeient  times  this  aetion  eould  not  be  main-  106. 
taiAsd ;  and  it  is  said,  that  the  fifst  eaM  of  the 
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manding  the  defendant  to  render  a  just  account  to  the  plaintifi', 
[*163]    *or  shew  the  court  good  cause  to  the  contrary.     In  this  action,  if 

the  plaintiff  succeeds,  there  are  two  judgments  :  the  first  is,  that 
the  defendant  do  account  {quod  computet)  before  auditors  appointed  by  the 
court ;  and,  when  such  amount  is  finished,  then  the  second  judgment  is, 
that  he  do  pay  the  plaintiff  so  much  as  he  is  found  in  arrear.  This  action, 
by  the  old  common  law  (s),  lay  only  against  the  parties  themselves,  and 
not  their  executors  ;  because  matters  of  account  rested  solely  on  their  own 
knowledge.  But  this  defect,  after  many  fruitless  attempts  in  parliament, 
was  at  last  remedied  by  statute  4  Ann.  c.  16.  which  gives  an  action  of  ac* 
count  against  the  executors  and  administrators  (23).  But  however  it  is 
found  by  experience,  that  the  most  ready  and  effectual  way  to  settle  these 
matters  of  account  is  by  bill  in  a  court  of  equity,  where  a  discovery  may 
be  had  on  the  defendant's  oath,  without  relying  merely  on  the  evidence 
which  the  plaintiff  may  be  able  to  produce.  Wherefore  actions  of  account, 
to  compel  a  man  to  bring  in  and  settle  his  accounts,  are  now  very  seldom 
used ;  though,  when  an  account  is  once  stated,  nothing  is  more  common 
than  an  action  upon  the  implied  assumpsit  to  pay  the  balance. 

6.  The  last  class  of  contracts,  implied  by  reason  and  construction  of 
law,  arises  upon  this  supposition,  that  everyone  who  undertakes  any  office, 
employment,  trust,  or  duty^  contracts  with  those  who  employ  or  entrust 
him,  to  perform  it  with  integrity,  diligence,  and  skill.  And,  if  by  his  want 
of  either  of  those  qualities  any  injury  accrues  to  individuals,  they  have 
therefore  their  remedy  in  damages  by  a  special  action  on  the  case.  A  few 
instances  will  fully  illustrate  this  matter.  If  an  officer  of  the  public  is 
guilty  of  neglect  of  duty,  or  a  palpable  breach  pf  it,  of  non-feasance  or  of 
mis-feasance  ;  as,  if  the  sheriff  does  not  execute  a  writ  sent  to  him,  or  if  he 
wilfully  makes  a  false  return  thereof ;  in  both  these  cases  the  party  ag» 
grieved  shall  have  an  action  on  the  case,  for  damages  to  be  assessed  by  a 

jury  (t).  If  a  sheriff  or  gaoler  suffers  a  prisoner,  who  is  taken  up- 
[*i64]    on  mesne  process  (that  *is,  during  the  pendency  of  a  suit),  to  es* 

cape,  he  is  liable  to  an  action  on  the  case  (v).  But  if,  after  judg-^ 
ment,  a  gaoler  or  a  sheriff  permits  a  debtor  to  escape,  who  is  charged  in 
execution  for  a  certain  sum  ;  the  debt  immediately  becomes  his  ov^n,  and 
he  is  compellable  by  action  of  debt,  being  for  a  sum  liquidated  and  ascer- 
tained, to  satisfy  the  creditor  his  whole  demand  :  which  doctrine  is  ground- 
ed (to)  on  the  equity  of  the  statute  of  Westm.  2.  13  £dw.  I.  c.  1 1,  and  1 
Ric.  II.  c.  12.  An  advocate  or  attorney  that  betray  the  cause  of  their  cli* 
ent,  or,  being  retained,  neglect  to  appear  at  the  trial,  by  which  the  cause 
miscarries,  are  liable  to  an  action  on  the  case,  for  a  reparation  to  their  in- 
jured client  (x).  There  is  also  in  law  always  an  implied  contract  with  a 
common  inn-keeper,  to  secure  his  guest's  goods  in  his  inn  ;  with  a  com- 
mon carrier,  or  bar^emaster,  to  be  answerable  for  the  goods  he  carries ; 
with  a  common  famer,  that  he  shoes  a  horse  well,  without  laming  him  ; 
with  a  common  taylor,  or  other  workman,  that  he  performs  his  business  in 
a  workmanlike  manner  ;  in  which,  if  they  fail,  an  action  on  the  case  lies  to 
recover  damages  for  such  breach  of  their  general  undertaking  {p).  But  if 
I  employ  a  person  to  transact  any  of  these  concerns,  whose  common  pro- 

(»)  Co.  Litt.  W.  (V)  Bro.  A^.  t.  warKammt,  10.    S  but.  38S. 

(0  Moor.  4S1.    U  Rep.  M.  {x)  Finch.  L.  1». 

Oi)  Cn>.Eliz.  406.   Comb.  M.  (y)  II  Rop.  M.    1  r       '  '^' 


(23)  S««  2  R.  8. 113,  ^  2. 
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fcssioa  and  business  it  is  not,  the  law  implies  no  such  general  undertaking ; 
but,  in  order  to  charge  him  with  damages,  a  special  agreement  is  required. 
Also,  if  an  inn-keeper,  or  other  victualler,  hangs  out  a  sign  and  opens  his 
bouse  for  traveUers,  it  is  an  implied  engagement  to  entertain  all  persons 
who  travel  that  way ;  and  upon  this  universal  assumpsit  an  action  on  the 
case  will  lie  against  him  for  damages,  if  he  without  good  reason  refuses  to 
admit  a  traveller  (z).  If  any  one  cheats  me  with  false  cards  or  dice,  or  by 
false  weights  and  measures,  or  by  selling  me  one  commodity  for  another, 
an  action  on  the  case  also  lies  against  him  for  damages,  upon  the  contract 
which  the  law  always  implies,  that  every  transaction  is  fair  and  honest  (a). 

In  contracts  likewise  for  sales,  it  is  constantly  understood  that 
the  seller  undertakes  that  the  ^commodity  he  sells  is  his  own  (24) ;  [*165] 
and  if  it  proves  otherwise,  an  action  on  the  case  lies  against  him, 
to  exact  damages  for  this  deceit.  In  contracts  for  provisions,  it  is  always 
implied  that  they  are  wholesome  ;  and  if  they  be  not,  the  same  remedy 
may  be  had.  Aiso  if  he,  that  selleth  any  thing,  doth  upon  the  sale  warrant 
it  to  be  good,  the  law  annexes  a  tacit  contract  to  his  warranty,  that  if  it 
be  not  so,  he  shall  make  compensation  to  the  buyer :  else  it  is  an  injury  to 

(s)  1  Yffit.  311.  (a)  10  Rep.  50. 

(24)  As  to  warranties  in  general,  see  Bac  market.  4  Camp.  160.  5  Taunt.  108.  As  to 
Ah.  Actions  on  the  Case,  E.  A  warranty  on  what  is  an  express  warranty,  see  3  Chit.  Com. 
dM  sale  of  a  personal  chattel,  as  to  the  right  Law,  305.  Where  a  horse  has  been  warranted 
' sound,  any  infirmity  rendering  it  unfit  for  im- 
mediate use,  is  an  unsoundness.  1  Stark.  127. 
The  question  of  uneoundness  is  for  the  opinion 
of  a  iury.  7  Taunt  153.  It  is  not  necessai^ 
for  the  purchaser  to  return  the  horse,  unless  it 
be  expressly  stipulated  that  he  should  do  so. 
2  Hen.  Bla.  573.  2  T.  R.  745.  If  not  so  sti- 
pulated, an  action  for  the  bnach  of  vHoranty 
may  be  supported  without  returning  the  horse, 
or  eren  givmg  notice  of  the  unsoundness,  and 
although  the  purchaser  have  re-sold  the  horse. 
1  Hen.  Bia.  17.  1  T.  R.  136.  2  T.  R.  745. 
But  unless  the  horse  be  returned  as  soon  as 
the  defect  is  discovered,  or  if  the  horse  has 
been  long  worked,  the  purchaser  cannot  reoo< 
ver  back  the  (Jurchase  money  on  the  count  for 
money  had  and  received,  1  T.  R.  136.  5  East. 
449.  7  East,  274.  2  Camp.  410.  1  New.  Rep. 
260 ;  and  in  all  cases  the  vendee  should  object 
within  a  reasonable  time,  1  J.  B.  Moore,  166 ; 
and  in  these  cases,  or  when  the  purchaser  hss 
doctored  the  horse,  he  has  no  defence  to  an  ac- 
tion by  the  vendor  for  the  firice,  hut  mustpro- 
ceed  in  a  cross  action  on  the  warranty,  1  T.  R. 
136.  5  East,  449.  7  Id.  274.  2  Camp.  410.  1 
N.  R  260.  3  Esp.  Rep.  82.  4  Esp.  Rep.  95 ;  and 
describe  the  ^oods  as  of  a  particular  in  these  cases,  if  the  vendee  has  accepted  a  bill, 
~"ion,  there  is  an  implied  warranty,    or  given  any  other  security,  it  should  seem 

L_ii  u-  -.r«  _^.^u_..*_k.i^  ^....i:*—  ^f     au^..  *i u ^v  ^r ._  I ^^e > 


thereto,  is  generally  implied,  ante,  2  book,  451 
3  Id.  166.  3T.  R.  57.  Pcake  C.  N.  P.  94. 
Cio.  Jae.  474.  1  Rol.  Ab.  90.  1  Salk.  210. 
Doug.  18';  bat  not  as  to  the  right  of  real  pro- 
perty (Dougl.  654.  2B.  &P.  13.  3B.  &P. 
106.)  if  a  regular  conveyance  has  been  eze- 
calcd.  6  T.  R.  606.  Nor  is  a  warranty  of 
sooodness,  goodness,  or  value  of  a  horse,  or 
other  personalty,  implied,  3  Campb.  351.  2 
East,  314. 448.  ante,  2  book,  451.  And  see  fur- 
ther. 2  Rol.  Rep.  5.  F.  N.  B.  94.  ace.  Wood- 
des.  415.  3  Id.  199.  conL ;  and  if  a  ship  be 
sold,  with  all  faults,  the  render  will  not  be 
KaUe  to  an  action  in  respect  to  latent  defects 
whtdi  he  knows  of,  unless  he  used  some  arti- 
fke  to  conceal  them  from  the  purchaser.  3 
Camp.  154.  506.  But  if  it  is  the  usase  of  the 
tnde  to  speeify  defects  (ss  in  case  of  sales  of 
drags,  if  tney  are  sea  damaged),  and  none  are 
spcciiied,  an  implied  warranty  arises,  4  Taunt 
847 ;  and  a  warranty  may  be  implied  from  the 
production  of  a  sample,  in  a  parol  sale  by  sam- 
ple, 4  Camp.  22. 144. 109.  4B.dcA.387.  3 
Stark.  32.  and  see  notes ;  and  if  the  bulk  of 
the  goods  do  not  correspond  with  the  sample, 
it  would  be  a  breach  ol  the  warranty.    If  the 


that  they  shall  be  of  a  merchantable  quality  of 
the  denomination  mentioned  in  the  contract.  4 
Cemp.144.  3  Chit.  Com.  Law,  303.  1  Stark. 
504.  4  Taunt.  853.  5  B.  dc  A.  240.  In  all 
eoBtracts  for  the  sale  of  provisions,  there  is  an 
implied  contract  that  they  shall  be  wholesome. 
I  Stark.  384.  2  Camp.  391.  3  Camo.  286. 
Am  implied  warranty  arises  in  the  sale  of  floods 
where  no  opportunity  of  an  inspection  is  given, 
4  Cemp.  144. 160.  6  Tannt.  108 ;  and  if  goods 
are  oroered  to  be  msnufactured,  a  stipulation 
that  they  shaU  be  proper  is  implied*  4  Camp.  2  J.  B.  Moore,  106. 
144.  6  Taont  108,  especially  is  for  a  foreign 
Vol.  11.  20 


that  the  breach  of  warranty  is  no  defence  to  an 
action  thereon,  but  he  must  proceed  by  cross 
actiotk,  2  Taunt.  2.  1  Stark.  51.  3  Camp.  38. 
S.  C.  14  East,  486.  3  Stark.  175;  but  it 
would  be  otherwise  if  the  vendee  entirely  re- 
pudiated the  contract,  2  Taunt.  2.  as  if  he,  in 
the  first  instance,  on  discovery  of  the  breach 
of  warranty,  returned  or  tandered  back  the 
horse.  2  Taunt.  2.  and  see  14  East,  484.  3 
Campb.  38.  Peake*s  C.  N.  P.  38.  For  what 
damage  defendant  is  liable  in  this  action,  see 
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good  faith,  for  which  an  action  on  the  case  will  lie  to  recorer  damages  {b). 
The  warranty  must  be  upon  the  sale ;  for  if  it  be  made  t^ier,  and  not  at  the 
time  of  the  sale,  it  is  a  void  warranty  (e) :  for  it  is  then  made  without  any 
consideration ;  neither  does  the  buyer  tiien  take  the  goods  upon  the  credst 
of  the  vendor.  Also  the  warranty  can  only  reach  to  things  in  being  at  the 
time  of  the  warranty  made,  and  not  to  things  in  future  :  as,  that  a  horse  is 
sound  at  the  buying  of  him,  not  that  he  wiU  be  sound  two  years  hence  (25). 
But  if  the  vendor  knew  the  goods  to  be  unsound,  and  hath  used  any  art  to 
disguise  them  (if),  or  if  they  are  in  any  shape  different  from  what  he  repre- 
sents them  to  be  to  the  buyer,  this  artifice  shall  be  equivalent  to  an  express 
warranty,  and  the  vendor  is  answerable  for  their  goodness.  A  general 
warranty  will  not  extend  to  guard  against  defects  that  are  plainly  and  ob» 
viously  the  object  of  one's  senses,  as  if  a  horse  be  warranted  perfect,  and 
wants  either  a  tail  or  an  ear,  unless  the  buyer  in  this  case  be  blind.  But 
if  cloth  is  warranted  to  be  of  such  a  length,  when  it  is  not,  there  an  actioa 
on  the  case  lies  for  damages  ;  for  that  cannot  be  discerned  by  sight,  but 
only  by  a  collateral  proof,  the  measuring  it  (e).  Also  if  a  horse  is  warrant- 
ed sound,  and  he  wants  the  sight  of  an  eye,  though  this  seems  to  be  the 
object  of  one's  senses,  yet  as  the  discernment  of  such  defects  is  frequently 
matter  of  skill,  it  hath  been  held  that  an  action  on  the  case  lieth  to  recover 
damages  for  this  imposition  (/). 

Besides  the  special  action  on  the  case,  there  is  also  a  peculiar 
[*166]  remedy,  entitied  an  action  of  deceit  (g),  to  give  damages  *in  some 
particular  cases  of  fraud  ;  and  principally  where  one  man  does 
any  thing  in  the  name  of  another,  by  which  he  is  deceived  or  injured  (h) ; 
as  if  one  brings  an  action  in  another's  name,  and  then  suffers  a  nonsuit, 
whereby  the  plaintiff  becomes  liable  to  costs :  or  where  one  obtains  or  suf- 
fers a  fraudulent  recovery  of  lands,  tenements,  or  chattels,  to  the  prejudice 
of  him  that  hath  right.  As  when  by  collusion  the  attorney  of  the  tenant 
makes  default  in  a  real  action,  or  where  the  sheriff  returns  that  the  tenant 
was  summoned  when  he  was  not  so,  and  in  either  case  he  loses  the  land, 
the  writ  of  deceit  lies  against  the  demandant,  and  also  the  attorney  or  the 
sheriff  and  his  officers ;  to  annul  the  former  proceedings,  and  recover  back 
the  land  (t)  (26).  It  also  lies  in  the  cases  of  warranty  before-mentioned, 
and  other  personal  injuries  committed  contrary  to  good  faith  and  ho- 
nesty (k).  But  an  action  on  the  case,  for  damages,  in  nature  of  a  writ  of 
deceit^  is  more  usually  brought  upon  these  occasions  {J),  And  indeed  it  is 
the  only  (m)  remedy  for  a  lord  of  a  manor,  in  or  out  of  ancient  demesne,  to 
reverse  a  fine  or  recovery  had  in  the  king's  courts  of  lands  lying  within  his 
jurisdiction ;  which  would  otherwise  be  thereby  turned  into  frank  fee. 
And  this  may  be  brought  by  the  lord  against  the  parties  and  cestuy  que  use 
of  such  fine  or  recovery  ;  and  thereby  he  shall  obtain  judgment  not  only 

(»)  F.  N.  B.  M.  (A)  Law  of  mti  priM$,  10. 

(c)  FinclL  L.  189.  (t)  Booth,  real  actioiw,  SSI.  Haat.  Entr.  ISl,  lt& 

(4i)  S  Roll.  Rap.  ft.  See  pace  40ft. 

(«)  Finch.  L.  180.  (i)F.  N.  B.  06. 

(/)  Salk.  611.  ({)  Booth,  9ft3.    Co.  Entr.  8. 

{g)  F.  N.  B.  Oft.  (M)  S  Lot.  410. 

(2ft)  Than  aeena  to  ba  no  raaaon  or  prin-  tha  aentenoa  in  tha  taxi  was  eitad,  ^  thara  is 

aipla,  why,  upon  a  anffieiant  conaidanUion,  an  no  doubt  but  yoa  may  wanant  a  fbtan  a?«ttt." 

azpraaa  warranty  that  a  horaa  alwttld  continue  Doof .  735. 

aound  for  two  veara,  ahould  not  ba  Talid.  (36)  Tbere  aaama  to  be  ao  raoh  aeiiim  is 

Lord  Manafield  declared,  in  a  caae  in  which  Naw-Yoik 
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llnr  dMHigas  (whidi  ai<e  nsnalljr  remitted),  but  alao  to  recover  his  court, 
and  iurisdiction  over  the  lands,  and  to  annul  the  former  proceedings  (»). 

Thus  mneh  for  the  non-peiformance  of  contracts  express  or  implied  ; 
which  inckdes  erery  possible  injury  to  what  is  by  far  the  most  considera- 
ble species  of  personal  property ;  vis,  that  which  consists  in  action  merely, 
and  noc  in  possession*  Which  finishes  our  inquiries  into  such  wrongs  as 
may  be  offered  topemtml  property,  with  their  several  remedies  by  suit  or 


CHAPTER  X. 


OF  INJURIES  TO  REAL  PROPERTY ;  AND  FIRST  OF 
DISPOSSESSION,  OR  OUSTER  OF  THE  FREEHOLD  (1). 

I  cojCB  now  to  consider  such  injufies  as  affect  that  species  of  property 
which  the  laws  of  England  have  denominated  real ;  as  being  of  a  more 

(»)  Rut  Kntr.  100. 1,    S  Ley.  41f.    Lutw.  711. 740. 


(1)  ■*The  different  degrees  of  title  which 
ft  penoB  dieuoeeeeeing  uother  of  hie  luxU 
aeqoiree  in  tnem,  in  the  eye  of  the  law  (inde- 
pendently of  any  anterior  right),  according  to 
the  length  of  time,  and  other  ciroomstancea 
whiek  intervene  from  the  time  auch  diapoa- 
aeaaion  is  made,  form  different  decrees  of  pre- 
aumption,  in  favour  of  the  title  of  the  diapoa- 
•eaaor ;  mad  in  proportion  as  that  presumption 
iaerasjes,  his  title  la  atrengthaned ;  the  modea 
by  which  the  poaaeaaion  mar  be  recovered  va- 
ry: and  more,  or  rather  different  proof  is  re- 
qursd  from  the  person  dispossessed,  to  esta- 
blish his  title  to  recover.  Thus,  if  A.  is  dis- 
seised b^  B. ;  while  the  posaeaaion  continuea 
in  B.  it  la  a  inert  naked  p099t$9un,  unaupported 
hf  any  right  i  and  A,  may  reatore  hia  own  poa- 
aeaaion, and  put  a  total  end  to  the  posaeaaion 
of  B.  t^  an  cnfry  on  the  landa,  without  any 
preirioas  action.  But  if  B.  dies,  the  possee- 
sion  deseends  on  the  heir  by  act  of  law.  In 
this  ease  the  heir  comea  to  the  land  by  a  law- 
fill  title,  and  acquirea  in  the  eye  of  the  taw  an 
apparent  nigilbe  ^fsctesaio^  which  ia  ao  ^ 
good  againat  the  person  diaaeised,  that  he  haa 
kat  hia  right  to  recover  the  poasesaion  by  en- 
tor,  and  eaa  only  recover  it  by  an  aetkn  at  law. 
Tne  actiona  uaed  in  these  cases  are  called  dm- 
aeaaory  actiona,  and  the  original  writs  by  which 
the  proceedings  upon  them  are  inatituted,  are 
called  writa  of  entry.  But  if  A.  permits  the 
possession  to  be  withheld  from  him  beyond  a 
•sftain  period  of  time  without  claiming  it,  or 
soffefs  judgment  in  a  possessory  action  to  be 
given  against  him,  by  aefiiult  or  upon  the  me- 
rits:  in  all  these  esses  B.*s  title  in  the  eye  of 
the  law  is  strengthened,  and  A.  can  no  longer 
recover  bv  a  poeseaaory  action,  and  hia  only 
remedy  then  n  by  an  action  on  the  right. 
Thsae  last  aetions  are  called  droitmd  acimia^ 
in  contradistinction  to  poateatary  actians. 
They  are  the  nltimate  resort  of  the  person  dis- 


seised, so  that  if  he  faila  to  bring  hia  writ  of 
right  within  the  time  limited  for  the  bringing 
of  auch  writ,  he  ia  remedileaa,  and  the  title  of 
the  dispoeaesaor  ia  complete.  The  original 
writa  bv  which  droitural  actiona  are  faiatituted, 
are  called  writa  of  right.  The  dilatorineas 
and  niceties  in  these  processes  introduced  the 
writ  of  assise.  The  invention  of  this  pro- 
oeeding  is  attributed  to  Olanville,  chief  juatioe 
to  Henry  IL  (See  Mr.  Reeves's  History  of 
the  Engliah  law,  part  I.  ch.  3.)  It  waa  found 
ao  convenient  a  remedy,  that  peraona  to  avail 
themaelvea  of  it,  frequently  auppoeed  or  ad- 
mitted ihemaelvea  to  be  diaaeiaed  by  acta 
which  did  not,  in  strictneaa,  amount  to  a  dis- 
aeiain.  Thia  diaaeiain,  being  auch  only  by  the 
will  of  the  party,  ia  called  a  diaatum  fry  aUo- 
(ion,  in  opposition  to  an  actual  diaaeiain ;  it  ia 
only  a  dineisin  aa  between  the  diaaeiaor  and 
diaaeiaee,  the  diaaeiaee  atill  continuing  the 
freeholder,  aa  to  ail  persons  but  the  disseisor. 
The  old  books,  particularly  the  reports  of  aa- 
aixe,  when  they  mention  diaaeiaina,  generally 
relate  to  tboee  caaea  where  the  owner  admita 
himaelf  diaaeised.  (See  1  Burr.  111.  and  aee 
Bract.  1.  b.  4.  cap.  3.)  Aa  the  proceaaea  upon 
writa  of  entry  were  anperaeded  by  the  aaaise, 
ao  the  aaaize  and  all  other  real  actiona  have 
been  aince  auperaeded  h^  the  modem  proceaa 
of  ejectment  Thia  waa  introduced  aa  a  mode 
of  trying  titlea  to  lands  in  the  reign  of  Henrr 
VU.  From  the  ease  and  sxpedition  with 
which  the  proceedings  in  it  are  oondooted,  it 
is  now  become  the  general  remedy  in  these 
cases.  Booth,  who  wrote  about  the  end  of  the 
last  century,  mentions  real  actions  as  thm 
worn  out  of  use.  It  is  rather  singular  that 
this  should  be  the  fact,  as  m^ny  oases  must 
frequently  have  occurred  in  which  a  writ  of 
ejectment  was  not  a  sufficient  remedy.  With* 
in  these  few  years  past,  aome  attampta  have 
been  made  to  revive  real  actions,  and  thenoft 
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substantial  and  permanent  nature,  than  those  transitory  rights  of  which 
personal  chattels  are  the  object. 

Real  injuries  then,  or  injuries  affecting  real  rights,  are  principal^  six : 
1.  Ouster;  2.  Trespass;  3.  Nuisance;  4.  Waste;  5.  Subtraction;  6. 
Disturbance. 

Ouster,  or  dispossession,  is  a  wrong  or  injury  that  carries  with  it  the 
amotion  of  possession  :  for  thereby  the  wrongdoer  gets  into  the  actual  oc« 
cupation  of  the  land  or  hereditament,  and  obliges  him  that  hath  a  right  to 
seek  his  legal  remedy,  in  order  to  gain  possession,  and  damages  for  the  in- 
jury sustained.  And  such  ouster,  or  dispossession,  may  either  be  of  the 
freehold,  or  of  chattels  real.  Ouster  of  the  freehold  is  effected  by  one  of  the 
following  methods:  1.  Abatement;  2.  Intrusion;  3.  Disseisin;  4.  Dis- 
continuance ;  5.  Deforcement.  All  of  which  in  their  order,  and  after- 
wards their  respective  remedies,  will  be  considered  in  the  present  chapter. 
1 .  And  first,  an  abatement  is  where  a  person  dies  seised  of  an 
[*1 68]  inheritance,  and  before  the  heir  or  devisee  enters,  a  stranger  Nrho 
has  no  light  makes  entry,  and  gets  possession  of  the  freehold : 
this  cDtry  of  him  is  called  an  abatement,  and  he  himself  is  denominated  an 
abator  (a).  It  is  to  be  observed  that  this  expression,  of  abati$ig,  which  is 
derived  from  the  French,  and  signifies  to  quash,  beat  down,  or  destroy,  is 
used  by  our  law  in  three  senses.  The  first,  which  seems  to  be  the  primi- 
tive sense,  is  that  of  abating  or  beating  down  a  nuisance,  of  which  we 
spoke  in  the  beginning  of  tMs  book  (h) ;  and  in  a  like  sense  it  is  used  in 
statute  Westm.  1.  3  £dw  I.  c.  17.  where  mention  is  made  of  abating  a 
castle  or  fortress  ;  in  which  case  it  clearly  signifies  to  pull  it  down,  and 
level  it  with  the  ground.  The  second  signification  of  abatement  is  that  of 
abating  a  writ  or  action,  of  which  we  shall  say  more  hereafter :  here  it  is 
taken  figuratively,  and  signifies  the  overthrow  or  defeating  of  such  writ, 
by  some  fatal  exception  to  it.  The  last  species  of  abatement  is  that  we 
have  now  before  us  ;  which  is  also  a  figurative  expression  to  denote  that 
the  rightful  possession  or  freehold  of  the  heir  or  devisee  is  overthrown  by 
the  rude  intervention  of  a  stranger  (2). 

This  abatement  of  a  freehold  is  somewhat  similar  to  an  immediate  oc- 
cupancy in  a  state  of  nature,  which  is  effected  by  taking  possession  of  the 
land  the  same  instant  that  the  prior  occupant  by  his  death  relinquishes  it. 
But  this,  however  agreeable  to  natural  justice,  considering  man  merely  as 
an  individual,  is  diametrically  opposite  to  the  law  of  society,  and  particu- 
larly the  law  of  England :  which,  for  the  preservation  of  public  peace, 
hath  prohibited  as  far  as  possible  all  acquisitions  by  mere  occupancy :  and 
hath  directed  that  lands,  on  the  death  of  the  present  possessor,  should  im- 
mediately vest  either  in  some  person,  expressly  named  and  appointed  by 

(a)  Finch.  L.  19S.  (»)  Page  9. 

remarkable  of  tbeae  are  die  caae  of  Tissen  r.  sir  William  Blackttone'a  commentary,  whidi 

Clarke,  reported  in  3  Wila.  419.  541.  and  that  treats  upon  real  actions,  is  not  the  least  rala- 

of  Carlos  and  Shuttleworth  t.  Lord  Dormer,  able  part  of  that  most  excellent  work."    See 

The  writ  of  summons  in  this  last  ease  is  d  ited  Co.  Lit.  230.  a.  note  1.    In  M.  T.  1825,  a  writ 

the  1st  day  of  December,  1775.    The  sum-  of  right  stood  for  trial  in  the  court  of  common 

mons  to  tlie  four  knights  to  proceed  to  the  pleas,  but  the  four  knights  summoned  for  the 

election  of  the  grand  assize,  is  dated  the  22d  purpose  not  appearing,  the  case  was  adjourn- 

day  of  Majr,  1780.    To  this  summons  the  she-  ed  to  the  next  term. 

riit  made  his  return,  and  there  the  matter  rest-  (2)  As  to  abatement  in  general,  see  Com. 

ed.    The  last  instance  in  which  a  real  action  Dig.  Abatement,  A.  Yin.  Ab.  Disseisin,  A.  4. 

was  used,  is  the  case  of  Sidney  v.  Perry.    AU  Cru.  Dig.  1  rol.  4.    2  id.  593. 
these  were  actions  on  the  right    The  part  of 
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die  deceased,  as  his  devisee  ;  or,  on  default  of  such  appointment,  in  such 
of  his  next  relations  as  the  law  hath  selected  and  pointed  out  as  his  natural 
representative  or  heir.  Every  entry  therefore  of  a  mere  stranger  by  way 
olintervention  between  the  ancestor  and  heir  or  person  next  entitled,  which 
keeps  the  heir  or  devisee  out  of  possession,  is  one  of  the  highest  injuries  to 
the  right  of  real  property. 

*2.  The  second  species  of  injury  by  ouster,  or  amotion  of  posses-  [*1 69] 
sion  from  the  freehold,  is  by  iniruston  (3) :  which  is  the  entry  of  a 
stranger,  after  a  particular  estate  of  freehold  is  determined,  before  him  in 
remainder  or  reversion.  And  it  happens  where  a  tenant  for  term  of  life 
dieth  seised  of  certain  lands  and  tenements,  and  a  stranger  entereth  there- 
on, after  such  death  of  the  tenant,  and  before  any  entry  of  him  in  remainder 
or  reversion  (c).  This  entry  and  interposition  of  the  stranger  differ  from  an 
abatement  in  this ;  that  an  abatement  is  always  to  the  prejudice  of  the 
heir,  or  immediate  devisee  ;  an  intrusion  is  always  to  the  prejudice  of  him 
in  remainder  or  reversion.  For  example ;  if  A  dies  seised  of  lands  in  fee- 
simple,  and  before  the  entry  of  B  his  heir,  C  enters  thereon,  this  is  an  abate- 
ment ;  but  if  A  be  tenant  for  life,  with  remainder  to  B  in  fee-simple,  and 
after  the  death  of  A,  C  enters,  this  is  an  intrusion.  Also  if  A  be  tenant  for 
life  on  lease  from  B,  or  his  ancestors,  or  be  tenant  by  the  curtesy,  or  in 
dower,  die  reversion  being  vested  in  B  ;  and  after  the  death  of  A,  C  enters 
and  keeps  B  oat  of  possession,  this  is  likewise  an  intrusion.  So  that  an 
intrusion  is  always  immediately  consequent  upon  the  determination  of  a 
'particular  estate  ;  an  abatement  is  always  consequent  upon  the  descent  or 
devise  of  an  estate  in  fee-simple.  And  in  either  case  the  injury  is  equally 
great  to  him  whose  possession  is  defeated  by  this  unlawful  occupancy. 

3.  The  third  species  of  injury  by  ouster,  or  privation  of  the  (reehold,  is  by 
disseisin  (4).  Disseisin  is  a  wrongful  putting  out  of  him  that  is  seised  of  the 
freehc^d  {d).  The  two  former  epecies  of  injury  were  by  a  wrongful  entry 
where  the  possession  was  vacant ;  but  this  is  an  attack  upon  him  who  is  in 
actual  possession,  and  turning  him  out  of  it.  Those  were  an  ouster  from  a 
freehold  in  law  ;  this  is  an  oustet  from  a  freehold  in  deed.  Dissei- 
sin may  be  effected  either  in  corporeal  inheritances,  *or  incorporeal.  [*170] 
Disseisin  of  things  corporeal,  as  of  houses,  lands,  &c.  must  be  by 
entry  and  actual  dispossession  of  the  freehold  {e) ;  as  if  a  man  enters  either 
by  force  or  fraud  into  the  house  of  another,  and  turns,  or  a  least  keeps,  him  or 
his  servants  out  of  possession.  Disseisin  of  incorporeal  hereditaments  can- 
not be  an  actual  dispossession :  for  the  subject  itself  is  neither  capable  of  ac- 
tual bodily  possession,  or  dispossession  ;  but  it  depends  on  their  respective 
natures,  and  various  kinds  ;  being  in  general  nothing  more  than  adisturbance 
of  the  owner  in  the  means  of  coming  at,  or  enjoying  them.  With  regard  to 
freehold  rent  in  particular,  our  ancient  law-books  (/)  mentioned  five 
methods  of  working  a  disseisin  thereof :  1 .  By  enclosure ;  where  the  tenant 
soencloseth  the  house  or  land,  that  the  lord  cannot  come  to  distrain  thereon, 
or  demand  it :  2.  By  farestaUery  or  lying  in  wait ;  when  the  tenant  besetteth 
the  way  with  force  and  arms,  or  by  menaces  of  bodily  hurt  affrights  the 

(0 .  Co.  Litt.  f77.    p.  N.  B.  SOI,  S04.  (<)  Co.  Litt.  181. 

Id)  Co.  Litt.  f77.       (/)  Finch.  L.  MM.  166.    Litt.  ♦  «7,  4c.    g 

(3)  See  1  Cm.  Dig.  161^16.  Co.  Litt  35.  (fem.  Atkins  t.  Horde,  1  Barr.  60.  5  Cra.  Dig. 
a.  58.  b.  357.  b.    4  Co.  24.  e.    2  Saond.  32.  321.    See  also  6  Brown  Pari.  Ca.  633.    2 

(4)  See  in  genera),  Vin.  Ab.  Disseisin;  Saund.  index,  Disseisin;  Adams  on  Ejeet- 
CriL  Di^.  index,  Disseisin.  And  the  jndg-  ment,  41.  c.  H.  Chitty  on  Descents,  indsju 
flwntdeliversd  by  lord  Mansfield,  in  Taylor  ex-  Disseisin  a9d  Ouster. 
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leaaor  from  coming :  3.  By  reseans ;  that  is,  either  hy  violently  vetakiag  a 
distreu  taken,  or  by  preventing  the  lord  with  force  and  anna  from  takSig 
any  at  all :  4.  By  replevin ;  when  the  tenant  replevies  the  distress  at  such 
time  when  his  rent  is  really  due :  5.  By  demal ;  which  is  when  the  rent 
being  lawfully  demanded  is  not  paid.  All,  or  uiy  of  these  circumstances 
amount  to  a  disseisin  of  rent ;  that  is,  they  wrongfully  put  the  owner  out 
of  the  only  possession,  of  which  the  subject-matter  is  capable,  namely,  the 
receipt  of  it  But  ail  these  disseisins,  of  hereditsments,  incorporeal,  are  only 
so  at  the  electi<«  and  choice  of  the  party  injured ;  if,  for  the  sake  of  more 
easily  trying  the  right,  he  is  pleased  to  suppose  himself  disseised  {g). 
Otherwise,  as  there  can  be  no  actual  dispossession,  he  cannot  be  oompul- 
aively  disseised  of  any  incorporeal  hereditament 

And  so  too,  even  in  corporeal  hereditaments,  a  man  may  frequently  sup- 
pose himself  tabe  disseised,  when  he  is  net  so  in  fact,  for  the  sake  of  enti- 
tling himself  to  the  more  easy  and  commodious  remedy  of  an  assize  of  nootl 

disseisin  (which  will  be  explained  in  the  sequel  of  this  chapter), 
[*I71]    instead  of  being  *driven  to  the  more  tedious  {m^cess  of  a  writ  of 

entry  (A).  The  true  injury  of  compulsive  disseisin  seems  to  be 
that  of  dispossessing  the  tenant,  and  substituting  oneself  to  be  the  tenant  of 
the  lord  in  his  stead ;  in  order  to  which  in  the  times  of  pure  feodal  tenure 
the  consent  or  connivance  of  the  lord,  who  upon  every  desccmt  or  alienation 
personally  gave,  and  who  therefore  alone  could  change,  the  seisin  or  inves- 
titure, seems  to  have  been  considered  as  necessary.  But  when  in  process 
of  time  the  feodal  form  of  alienations  wore  off,  and  the  lord  was  no  longer 
the  instrument  of  giving  actual  seisin,  it  is  probable  that  the  lord's  accept- 
ance of  rent  or  service,  from  him  who  had  dispossessed  another,  mig^t  con- 
stitute a  complete  dissebin.  Afterwards,  no  regard  was  had  to  the  lord's 
concurrence,  but  the  dispossessor  himself  was  considered  as  the  B(Ae  dissei- 
aor  :  and  this  wrong  was  then  allowed  to  be  remedied  by  entry  only,  with- 
out any  form  of  law,  as  against  the  disseisor  himself;  but  required  a  legal 
process  against  his  heir  or  alienee.  And  when  the  remedy  by  assise  was 
introduced  under  Henry  II.  to  redress  such  disseisins  as  had  been  commit-  ^ 
ted  within  a  few  years  next  preceding,  the  facility  of  that  remedy  induced  ' 
others,  who  were  wrongfully  kept  out  of  the  freehold,  to  feign  or  allow 
themselves  to  be  disseised,  merely  for  the  sake  of  the  remedy. 

These  three  species  of  injury,  abatement^  tnlninon,and  disseisin,  are  such 
wherein  the  entry  of  the  tenant  ab  inUio,  as  well  as  the  continuance  of  his 
possession  afterwards,  is  unlawful.  But  the  two  remaining  species  are 
where  the  entry  of  the  tenant  was  at  first  lawful,  but  the  wrong  consists 
in  the  detaining  of  possession  afterwards. 
4.  Such  is,  fourthly,  the  injury  of  discontinuance  (5) ;  whichhappens  when 

Or)  Lttt  «  688, 96w.  (A)  Hengh.  parv.  e.  7.    4  Boir.  110. 


(5)  See  in  general,  Aduns  on  Ejectment,  lies  in  gnuit,  has  in  no  stage,  and  1 

3ft  to  41 ;   Com.  Dig.  Diaoontinuaooe ;  Bao.  circumatanoea,  any  other  remedy  tint  by^  ae- 

Xb.  Discontinuuioe  ;  Yin.  Ab.   Discontinu-  tion.    The  books  often  mention  both  disaeisiaa 

anee ;  Cm.  Dig.  index.  Discontinuance  ;  Co.  and  diacontinnanees  of  incorporeal  heredha- 

Lttt  325 ;  2  Saund.  index,  tit  Discontinu-  ments,  but  these  disseisins  and  discontinuan- 

ance.     The  tenn  discontinuance  ia  used  to  ces  are  only  at  the  election  of  the  party,  for 

distinguish  those   caaes   where   the    party,  the  purpoae  of  availing  himself  of  the  remedy 

whose  freehold  is  ousted,  can  reatore  it  oy  ae-  by  action.    Co.  Litt.  330.  b.  n.     Bat  a  die- 

tion  only,  from  those  in  which  he  may  restore  seisin  or  discontinnsnce  of  corporeal  heredi* 

it  by  entry.     Now  things  which  lie  in  grant  tamenU  neceasarihr  operatea  as  a  disseisin  or 

eaaaot  eitner  be  dsrested  or  restored  by  en-  discontinuance  of  all  the^  ineovpoieal  rights 

try.    The  owner  therefon  of  any  thing  which  or  iacidenta  which  the   "     ' 
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hb  who  hath  an  estate-tail,  maketh  a  larger  estate  of  the  land  than  by  lav 
he  is  entitled  to  do  (t) :  in  which  case  the  estate  is  good,  so  far  as  his  power 
extends  who  made  it,  bat  no  farther.  As  if  tenant  in  tail  makes  a  feoff- 
ment in  fee-simple,  or  for  the  life  of  the  feoffee,  or  in  tail ;  all  ' 
<Srhich  are  beyond  his  poi^r  to  make,  for  that  by  the  common  [*172] 
law  extends  no  farther  than  to  make  a  lease  for  his  own  life  ;  in 
snch  case  the  entry  of  the  feoffee  is  lawful  during  the  life  of  the  feoffor ; 
but  if  he  retains  the  possession  afler  the  death  of  the  feoffor,  it  is  an  injury, 
which  is  termed  a  discontinuance :  the  ancient  legal  estate,  which  ought 
to  haye  survived  to  the  heir  in  tail,  being  gone,  or  at  least  suspended,  and 
for  a  while  discontinued.  For,  in  this  case,  on  the  death  of  Uie  aUenors, 
neither  the  heir  in  tail,  nor  they  in  remainder  or  rerersion  expectant  on  the 
determination  of  the  estate-tail,  can  enter  on  and  possess  the  lands  so  alie- 
nated. Also,  by  the  common  law,  the  alienation  of  a  husband  who  was 
aeiaed  in  the  right  of  his  wife,  worked  a  discontinuance  of  the  wife's  estate  : 
tin  the  statute  32  Hen.  YIII.  c.  28.  provided,  that  no  act  by  the  husband 
alone  shall  work  a  discontinuance  of,  or  prejudice,  the  inheritance  or  free- 
hold of  the  wife  ;  but  that,  after  his  death,  she  or  her  heirs  may  enter  on 
the  lands  in  question  (6).  Formerly,  also,  if  an  alienation  was  made  by  a 
ade  corporation,  as  a  bishop  or  dean,  without  consent  of  the  chapter,  ^s 
was  a  discontinuance  {j).  But  this  is  now  quite  antiquated  by  the  disabling 
statutes  of  1  Eliz.  c.  19.  and  13  Eliz.  c.  10.  which  declare  ail  such  aliena- 
tions  absolutely  void  ab  initio,  and  therefore  at  present  no  discontinuance 
can  be  thereby  occasioned. 

5.  The  fifth  and  last  species  of  injuries  by  ouster  or  privation  of  the  free^ 
hold,  where  the  entry  of  the  present  tenant  or  possessor  was  originally 
lawful,  but  his  detainer  is  now  become  unlawful,  is  that  by  deforcement. 
This,  in  its  most  extensive  sense,  is  nomen  generalissimum ;  a  much  larger 
and  more  comprehensive  expression  than  any  of  the  former  :  it  then  signi- 
fying the  holding  of  any  lands  or  tenements  to  which  another  person  hath 
a  right  (i).  So  that  this  incliides  as  well  an  abatement,  an  intrusion, 
a  disseisin,  or  a  discontinuance,  as  any  other  species  of  wrong  whatsoever, 
whereby  he  that  hath  right  to  the  freehold  is  kept  out  of  possession.  But, 
as  contradistinguished  from  the  former,  it  is  only  such  a  detainer 
of  the  •freehold,  from  him  that  hath  the  right  of  property,  but  [•173] 
never  had  any  possession  under  that  right,  as  falls  within  none  of 
the  injuries  which  we  have  before  explained.  As  in  case  where  a  lord  has 
a  seignory,  and  lands  escheat  to  him  propter  defectum  sanguinis,  but  the 
seisin  of  the  lands  is  withheld  from  him ;  here  the  injury  is  not  abatement, 

(£i  nnch.  L.  IM.  (Jk)  Co.  Utt.  9f77. 

(J)  F.  N.  B.  IM. 


i  hM  bhnwlf  in,  upon,  or  oat  of  the  land  tinnance.    See  2  D.  &  R.  379 ;  1  B.  &  C. 

affected  bj  the  disaeisin  or  discontinuance.  238. 

Ih.  332.  a.  a.  1.  Conveyances  by  feoffment  (6)  In  New-Yorii  no  future  estate  can  be 
aad  lively,  or  by  fine  or  recoTery  by  tenant  in  defeated  by  any  alienation  or  other  act  of  the 
tail  in  poaacseion  worii  a  disoontinoance  ;  owner  of  the  precedent  eatate,  nor  by  the  de- 
but if  bv  corenants  to  stand  seised  to  uses,  struction  of  such  precedent  estate  by  dia- 
vnder  tke  atatote,  leaae  aad  release,  bargain  seisin,  forfeiture,  surrender,  merger,  or  other* 
^  sale,  they  do  WH,  Co.  Litt.  330.  a.  iv  1.  wise.  (1  R.  S.  725,  ^  32.)  And  no  greater 
accompanied  with  a  fine,  as  one  and  estate  can  pass  by  a  conyeyance  than  llie 


Ihe  aame  aseniance  in  the  two  latter  instan-  grantor  had  at  the  deliyery  of  the,  deed,  (id. 

10  Co.  d5 ;  but  if  the  fine  be  a  dittmct  738,  ^  143 :)  nor  will  a  conreyanoe  attemptmg 

ranee,  it  ia  otherwise.    2  Burr.  704.    See  to  oonrey  more,  cause  a  forfeiture.  (Id.  1 146.) 

2  book«  301.     See  further,  Adams  on  See  also  id.  748, «  7. 


Bjecfenr,  35,  Ac.    2  Sannd.  index,  Discon- 
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for  the  right  vests  not  in  the  lord  as  heir  or  devisee ;  nor  is  it  vUrusion^  for 
it  vests  not  in  him  who  hath  the  remainder  or  reversion  j  nor  is  it  disseisin, 
for  the  lord  was  never  seised  ;  nor  does  it  at  all  bear  the  nature  of  any  spe- 
cies of  discontinuance ;  but,  being  neither  of  these  four,  it  is  therefore  a  de- 
forcement (l).  If  a  man  marries  a  woman,  and  during  the  coverture  is  seis- 
ed of  lands,  and  alienes,  and  dies  ;  is  disseised^  and  dies  \  or  dies  in  pos- 
session ;  and  the  alienee,  disseisor,  or  heir,  enters  on  the  tenements  and 
doth  not  assign  the  widow  her  dower ;  this  is  also  a  deforcement  to  the 
widow,  by  withholding  lands  to  which  she  hath  a  right  (m).  In  like  man- 
ner, if  a  man  lease  lands  to  another  for  term  of  years,  or  for  the  life  of  a 
third  person,  and  the  term  expires  by  surrender,  efflux  of  time,  or  death  of 
the  cestuy  que  vie ;  and  the  lessee  or  any  stranger,  who  was  at  the  expira- 
tion of  the  term  in  possession,  holds  over,  and  refuses  to  deliver  the  posses- 
sion to  him  in  remainder  or  reversion,  this  is  likewise  a  deforcement  (n). 
Deforcements  may  also  arise  upon  the  breach  of  a  condition  in  law  :  as  if 
a  woman  gives  lands  to  a  man  by  deed,  to  the  intent  that  he  marry  her, 
and  he  will  not  when  thereunto  required,  but  continues  to  hold  the  lands : 
this  is  such  a  fraud  on  the  man's  part,  that  the  law  will  not  allow  it  to  de- 
vest the  woman's  right  of  possession  ;  though,  his  entry  being  lawful,  it 
does  devest  the  actual  possession,  and  thereby  becomes  a  deforcement  (o). . 
Deforcements  may  also  be  grounded  on  the  .disability  of  the  party  deforced  : , 
as  if  an  infant  do  make  an  alienation  of  his  lands,  and  the  alienee  enters  . 
and  keeps  possession  :  now,  as  the  alienation  is  voidable,  this  possession  as 
against  the  infant  (or,  in  case  of  his  decease,  as  against  his  heir)  is  after 
avoidance  wrongful,  and  therefore  a  deforcement  (p).  The  same 
[*174}  happens,  *when  one  of  nonsane  memory  alienes  his  lands  or  tene- 
ments, and  the  alienee  enters  and  holds  possession ;  this  may  also 
be  a  deforcement  (9).  Another  species  of  deforcement  is,  where  two  per-* 
sons  have  the  same  title  to  land,  and  one  of  them  enters  and  keeps  posses* 
sion  against  the  other :  as  where  the  ancestor  dies  seised  of  an  estate  in  fee-  y 
simple,  which  descends  to  two  sisters  as  coparceners,  and  one  of  them  en- 
ters before  the  other,  and  will  not  suffer  her  sister  to  enter  and  enjoy  her  moie- 
ty ;  this  is  also  a  deforcement  (r).  Deforcement  may  also  be  grounded  on  the 
non-performance  of  a  covenant  real :  as  if  a  man,  seised  of  lands,  covenants 
to  convey  them  to  another,  and  neglects  or  refuses  so  to  do,  but  continues 
possession  against  him  ;  this  possession,  being  wrongful,  is  a  deforce- 
ment [s) :  whence,  in  levying  a  fine  of  lands,  the  persons  against  whom 
the  fictitious  action  is  brought  upon  a  supposed  breach  of  covenant,  is  call- 
ed the  deforciant.  And,  lastly,  by  way  of  analogy,  keeping  a  man  by  any 
means  out  of  a  freehold  office  is  construed  to  be  a  deforcement ;  though, 
being  an  incorporeal  hereditament,  the  deforciant  has  no  corporeal  posses- 
sion. So  that  whatever  injury  (withholding  the  possession  of  a  freehold) 
is  not  included  under  one  of  the  four  former  heads,  is  comprised  under  this 
of  deforcement. 

The  several  species  and  degrees  of  injury  by  ouster  being  thus  aseertaia- 

f  pA  and  defined,  the  next  consideration  is  the  remedy  ;  which  is,  tmiversally, 

{  |the  restitution  or  delivery  of  possession  to  the  right  owner  :  and,  in  some 

'  cases,  damages  also  for  the  unjust  amotion.    The  methods,  wherry  these 

remedies,  or  either  of  them,  may  be  obtained,  are  various. 

(2)  F.  N.  B.  143.  (p)  Finch.  L.  S6«.    F.  N.  B.  IM. 

(m)  Urid.  8.  147.  («)  Finch.  Ihid,    F.  N.  B.  90S. 

(N)  Finch.  L.  909.    F.  N.  B.  901.  905^  6, 7.  See        (r)  Finch.  L.  993, 994.    F.  N.  B.  197. 
book  II.  ch.  0,  p.  »1.  («)  F.  N.  B.  140. 

(a)  F.  N.B.905. 
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1.  The  fint  is  that  extrajudicial  and  auinmaTy  one,  which  we  slightly 
touched  in  the  first  chapter  of  the  present  book  (t)^  of  entry  by  the  legal 
owner,  when  another  person,  who  hath  no  right,  hath  previously  taken 
possession  of  lands  or  tenements.  In  this  case  the  party  entitled  may 
make  a  formal,  but  peaceable,  entry  thereon,  declaring  that  thereby  he 
takes  possession :  which  notorious  act  of  ownership  is  equivalent  to 
«  feodal  investiture  by  thejord  (u) :  or  he  may  enter  on  any  *part  [*175] 
of  it  in  the  same  county,  declaring  it  to  be  in  the  name  of  the 
whole  (v) :  but  if  it  lies  in  different  counties  he  must  make  different  en- 
tries ;  for  the  notoriety  of  such  entry  or  claim  to  the  pares  or  freeholders  of 
Westmoreland,  is  not  any  notoriety  to  the  paree  or  meholders  of  Sussex. 
Also  if  there  be  ^100  disseisors,  the  party  disseised  must  make  his  entry  on 
bath  ;  or  if  one  disseisor  has  conveyed  the  lands  with  livery  to  ttoo  distinct 
feoffees,  entry  must  be  made  on  both  (to) :  for  as  their  seisin  is  distinct,  so 
also  most  be  the  act  which  devests  that  seisin.  If  the  claimant  be  deter- 
red from  entering  by  menaces  or  bodily  fear,  he  may  make  claim  (7),  as 
near  to  the  estate  as  he  can,  with  the  like  forms  and  solemnities  :  which 
claim  is  in  force  for  only  a  year  and  a  day  (x).  And  this  claim,  if  it  be 
repeated  once  in  the  space  of  every  year  and  a  day  (which  is  called  eon- 
imnal  ciaim),  has  the  same  effect  with,  and  in  all  respects  amounts  to,  a 
legal  entiy  (y).  Such  an  entry  gives  a  man  seisin  («),  or  puts  into  imme* 
diate  possession  him  that  hath  right  of  entry  on  the  estate,  and  thereby 
makes  him  complete  owner,  and  capable  of  conveying  it  from  himself  by 
either  descent  or  purchase. 

This  remedy  by  entry  takes  place  in  three  only  of  the  five  species  of 
ouster,  ris.  abatement,  intrusion,  and  disseisin  {a) ;  for,  as  in  these  the 
original  entry  of  the  wrongdoer  was  unlawful,  they  may  therefore  be 
remedied  by  the  mere  entry  of  him  who  hath  right.  But,  upon  a  discon<* 
tinuance  or  deforcement,  the  owner  of  the  estate  cannot  enter,  but  is  dri-  . 
Ten  to  his  action  :  for  herein  the  original  entry  being  lawful,  and  thereby 
an  apparent  right  of  possession  being  gained,  the  law  will  not  suffer  that 
right  to  be  overthrown  by  the  mere  act  or  entry  of  the  claimant.  Yet  a 
man  may  enter  (b)  on  his  tenant  by  sufferance  :  for  such  tenant  hath  no 
freehold,  but  only  a  bare  possession  ;  which  may  be  defeated,  like  a  ten- 
ancy at  will,  by  the  mere  entry  of  the  owner.  But  if  the  owner  thinks 
it  more  expedient  to  suppose  or  admit  (c)  such  tenant  to  have 
'gained  a  tortious  freehold,  he  is  then  remediable  by  writ  of  en*  [*176] 
tiy,  ad  terminum  qui  praeteriit. 

On  the  other  hand,  in  case  of  abatement,  intrusion,  or  disseisin,  where 
ontries  are  generally  lawful,  this  right  of  entry  may  be  tolled^  that  is,  taken 
away  by  descent  (8).     Descents,  which  take  away  entries  (a)  (9),  are 

Ct)  Sm  pm*  9.  (s)  Co.  Litt.  15. 

tm}  Sm  book  IL  ck.  14,pt(«  909.  (•)  /M.  837,  SSS. 

im)  Litt.  «  417.  (h)  See  book  II.  p«fe  150. 

(w)  Co.  Litt  S9S.  (c)  Co.  Litt.  57. 

Cr)  Lttt. «  m,  (il)  Litt  «  385-418. 

(y)  /M.^419.433. 

(7)  S«e  further  at  to  eontinttal  claim  and  (8)  In  New-York  a  rigbt  of  entry  ia  not 

entry,  Adama  on  Ejectment,  92.  3.    The  ata*  tolled  bv  a  deacent  eaat.    (8  R.  S.  995.  ^  15.) 

mte  4  Aon.  c.  16.  a.  16.  renders  it  neceaaary  (9)  See  the  doctrine  aa  to  dneenu  Mrt 

to  ooounence  an  effectaal  action  of  ejectment  clearly  explained  in  Adama  on  Ejectment,  41 

vhhtn  a  year.  to  46 ;  and  aee  H.  Chttty  on  Deaeenta,  25. 

8m,  aa  to  New-York,  2  R.  S.  293,  ^7,  43.  56;  Taylor  ▼.  Hoide,  1  Burr.  60;  12  Eaat, 

rimsh  it  aeema  doabtAsl  whether  a  continual  141 ;  and  Watkina  on  Deaoanla ;  Csaa.  i)i^ 

claim  without  antiy  would  be  of  any  avail.  DaaMntt;  Bas.  Ah.  De&eenm.  It  is  Maiea* 
Vox.  IL                                     21 
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when  any  onCj  aeised  by  any  means  whatsoever  of  the  inheritance  of  ft 
corporeal  hereditament,  dies  ;  whereby  the  same  descends  to  his  heir  :  in 
this  case,  however  feeble  the  right  of  the  ancestor  might  be,  the  entry  of 
any  other  person  who  claims  title  to  the  freehold  is  ti^en  away ;  and  he 
cannot  recover  possession  against  the  heir  by  this  summary  method,  but 
is  driven  to  his  action  to  gain  a  legal  seisin  of  the  estate.  And  this,  first, 
because  the  heir  comes  to  the  estate  by  act  of  law,  and  not  by  his  own 
act ;  the  law  therefore  protects  his  title,  and  will  not  suffer  his  possession 
to  be  devested,  till  the  claimant  hath  proved  a  better  right.  SeconjUy, 
because  the  heir  may  not  suddenly  know  the  true  state  of  his  title  ;  and 
therefore  the  law,  which  is  ever  indulgent  to  heirs,  takes  away  the  entry 
of  such  claimant  as  neglected  to  enter  on  the  ancestor,  who  was  well 
able  to  defend  his  title ;  and  leaves  the  claimant  only  the  remedy  of  an 
action  against  the  heir  (e).  Thirdly,  this  was  admirably  adapted  to  the 
military  spirit  of  the  feodal  tenures,  and  tended  to  make  the  feudatory  bold 
in  war;  since  his  children  could  not,  by  any  mere  entry  of  another,  be 
dispossessed  of  the  lands  whereof  he  died  seised.  And,  lastly,  it  is  agree* 
able  to  the  dictates  of  reason  and  the  general  principles  of  law. 

For,  in  every  complete  title  (/)  to  lands,  there  are'  two  things  necessary  ; 
the  possession  or  seisin,  and  the  right  or  property  therein  (g) :  or,  as  it  ia 
expressed  in  Fieit&,  juris et  seisinae  conjunctio  (h).  Now  if  the  possession 
be  severed  from  the  property,  if  A  has  the  jus  proprietatis^  and  B  by  some 

unlawful  means  has  gained  possession  of  the  lands,  this  is  an  in« 
[•177]   jury  to  A  ;  for  which  the  law  gives  a  remedy,  by  putting  *him 

in  possession,  but  does  it  by  different  means  according  to  the  cir- 
cumstances of  the  case.  Thus,  as  B,  who  was  himself  the  wrongdoer, 
and  hath  obtained  the  possession  by  either  fraud  or  force,  hath  only  a  bare 
or  naked  possessiouy  without  any  shadow  of  right ;  A  therefore,  who  hath' 
both  the  right  of  property  and  the  righi  of  possession,  may  put  an  end  to 
his  title  at  once,  by  the  summary  method  of  entry.  But,  if  B  the  wrong* 
doer  dies  seised  of  the  lands,  then  B's  heir  advances  one  step  farther  to- 
wards a  good  title :  he  hath  not  only  a  bare  possession,  but  also  an  apparent 
jus  possessianisr  or  right  of  possession.  For  the  law  presumes,  that  the 
possession  which  is  transmitted  from  the  ancestor  to  the  heir,  is  a  rightful 
possession,  until  the  contrary  be  shewn  :  and  therefore  the  mere  entry  of 
A  is  not  allowed  to  evict  the  heir  of  B  ;  but  A  is  driven  tq  action  at 
law  to  remove  the  possession  of  the  heir,  though  his  entry  alone  woidd 
have  dispossessed  the  ancestors. 

So  that  in  general  it  appears,  that  no  man  can  recover  possession  by 
mere  entry  on  lands,  which  another  hath  by  descent.     Yet  this,  nile  hath 


(c)  Co.  Litt.  S37 

(/)  See  book  II.  ch.  13. 


(#)  Mirror,  c.  2,  ^  87. 
(A)  I.  3,  c.  15, «  5. 


ly  poMible  to  suggest  a  case  in  which  the  doc-  of  the  fee  and  fninktenement ;  and  Littlston 
trioe  of  descent  cast  can  be  now  so  applied,  saith,  unless  he  bath  the  fee  and  frankteite- 
as  to  prevent  a  claimant  from  roaintaining  ment  at  the  time  of  his  decease,  such  de- 
ejectment.  Adams,  41.  note  e.  We  have  be-  scent  shall  not  take  away  the  entire."  Co. 
fore  seen,  that  where  the  entry  of  the  party  Litt.  239.  b,  e.  It  was  laid  down  in  Carter 
or  his  ancestor  was  ori^nally  lawfnl,  ana  the  v.  Tosh,  by  Holt,  C.  J.  that  if  a  feme-covert 
continuaxtce  in  possession  only  unlawful,  the  is  disseisee,  and  after  her  huslmnd  dies  ahe 
entry  is  not  tolled.  See  Dowl.  &  R.  41.  **  If  takes  a  second  husband,  and  then  the  de- 
a  disseisor  make  a  lease  for  term  of  his  own  scent  hsppens,  this  descent  shall  uke  away 
life,  and  dietb,  this  descent  shall  not  take  away  the  entry  of  the  feme,  for  she  might  have  en* 
Uie  entry  of  the  disseisee :  for  though  the  fee  tered  before  the  second  marriage,  and  pre- 
and  friaktenement  descend  to  the  heir  of  the  vented  the  descent.  1  Salk.  241.  See  also 
disaeiaor>  yet  the  dineisor  died  not  seised  4  T.  R.  300. 
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I  exceptions  (t)  wlierein  those  reasons  cease,  upon  which  the  general 
doctrine  is  grounded ;  especially  if  the  claimant  were  under  any  legal 
disabilities,  during  the  life  of  the  ancestor,  either  of  infancy,  corerture, 
imprisonment,  insanity,  or  being  out  of  the  realm  :  in  all  which  cases  there 
is  no  neglect  or  laches  in  the  claimant,  and  therefore  no  descent  shall  bar, 
or  take  away  his  entry  (k).  And  this  title  of  taking  away  entries  by  de- 
scent, is  stiU  farther  narrowed  by  the  statute  32  Hen.  VIII.  c.  33.  which 
enacts,  that  if  any  person  disseises  or  turns  another  out  of  possession,  no 
descent  to  the  heir  of  the  disseisor  shall  take  away  the  entry  of  him  that 
has  a  right  to  the  land,  unless  the  disseisor  had  peaceable  possession  five 
years  next  after  the  disseisin.  But  the  statute  extendeth  not  to  any  feof- 
fee or  donee  of  the  disseisor,  mediate  or  immediate  (I) :  because  such  a 
one  by  the  genuine  feodal  constitutions  always  came  into  the 
tenure  solemnly  *and  with  the  lord's  concurrence,  by  actual  de-  [*178] 
iiyery  of  seisin,  that  is,  open  and  public  investiture.  On  the  other 
hand,  it  is  enactisd  by  the  statute  of  limitations,  21.  Jac.  I.  c.  16.  that  no 
entry  shall  be  made  by  any  men  upon  lands,  unless  within  twenty  years 
after  his  right  shall  accrue  (10).  And  by  statute  4^5  Ann.  c.  16.  no 
entry  shall  be  of  force  to  satisfy  the  said  statute  of  limitations,  or  to  avoid 
a  fine  levied  of  lands,  unless  an  action  be  thereupon  commenced  within 
<me  year  after,  and  prosecuted  with  effect. 

Upon  an  ouster,  by  the  discontinuance  of  tenant  in  tail,  we  have  said 
that  no  remedy  by  mere  entry  is  allowed ;  but  that,  when  tenant  in  tail 
alienes  the  lands  entailed,  this  takes  away  the  entry  of  the  issue  in  tail, 
and  drives  him  to  his  action  at  law  to  recover  the  possession  (m).  For,  as  in 
the  former  cases,  the  law  will  not  suppose,  without  proof,  that  the  ances- 
tor of  him  in  possession  acquired  the  estate  by  wrong ;  and  therefore,  after 
five  years'  peaceable  possession,  and  a  descent  cast,  will  not  suffer  the 
possession  of  the  heir  to  be  disturbed  by  mere  entry  without  action ;  so 
here  the  law  will  not  suppose  the  discontinuor  to  have  aliened  the  estate 
without  power  so  to  do,  and  therefore  leaves  the  heir  in  tail  to  his  action 
at  law,  and  permits  not  his  entry  to  be  lawful.  Besides,  the  alienee,  who 
came  into  possession  by  a  lawful  conveyance,  which  was  at  least  good 
for  the  life  of  the  alienor,  hath  not  only  a  bare  possession,  but  also  an  ap' 
parent  right  of  possession ;  which  is  not  allowed  to  be  devested  by  the 
mere  entry  of  the  claimant,  but  continues  in  force  till  a  better  right  be 

(t)  See  the  paitlcQUr  CMes  menUoned  bj  Little-       (k)  Co.  Litt.  M0. 
ton«  b.  3,  ch.  6,  the  principles  of  which  are  well  ex-        (I)  Jbid.  8M. 
plained  in  GiiUrV$  law  of  tmitrts.  (m)  Ibid.  395. 

(10)  But  by  the  seeond  section,  the  same  65.    And  in  4  T.  R.  900.  it  was  agreed  by  the 

«zoe[rtions  «a  are  ehiraaerated  above,  of  infan-  cooit,  that  in  every  sutote  of  limiutions,  if  a 

ey,  ooverture,  imprisonment,  insanity,  and  ab-  disability  be  once  removed,  the  time  must 

jence  beyond  seas,  are  made,t  in  which  case,  continue  to  run,  notwithstanding  anjr  subee- 

4he  party  entitled  may  enter  within  ten  years  quent  disability,  either  voluntary  or  involnn- 

after  the  disability  ceases,  notwithstanding  .Ury.    And  in  5  B.  &  A.  Abbott,  C.  J.  said, 

the  twenty  years  should  have  elapsed  after  his  the  several  sUtutes  of  limitation  being  all  in 

title  first  acerued,  and  to  hit  har  the  statnte  pari  materia,  ou^'kt  to  receive  a  uniform  con- 

fives  ten  years  after  the  death  of  such  part^,  struction,  notwithstanding  any  slight  varia- 

ying  uno^r  the  disabiliiv.    It  gives  the  heir  tions  of  phrase,  the  object  and  intention  being 

ten  years,  and  no  more,  whatever  disability  he  the  same, 
inay  labour  under  during  all  that  time.  6  East, 

t  In  New-York,  absence  from  the  state  or  except  on  a  eriminal  charge,  or  on  a  eonvie- 
hein^;  beyond  seas,  does  not  constitute  an  ex-  tion  for  a  eriminal  offence,  for  a  period  Ian 
«ep^Bn  to  the  statute :  nor  does  imprisonment,    than  for  life.    (8  R.  S.  295, 4  16.) 


Digitized  by 


Google 


144  PRIVATE  WRONGS. 

ihewn,  and  recognized  by  a  legal  determinatioii.  And  something  abo 
perhaps,  in  framing  this  n^e  of  law,  may  he  allowed  to  the  inclination  of 
the  courts  of  justice,  to  go  as  far  as  they  could  in  making  estates*tail  alien- 
able, by  declaring  such  alienations  to  be  yoidabie  only,  and  not  absolutely 
void  (11). 
In  case  of  deforcement  also,  where  the  deforciant  had  originally  a  law« 

ful  possession  of  the  land,  but  now  detains  it  wrongfully,  he  stiU 
[*179]    continues  to  have  the  presumptive  prima  ^faeU  evidence  of  right ; 

that  is,  possession  lawfully  gained.  Which  possession  shall  not 
be  overturned  by  the  mere  entry  of  another ;  but  only  by  the  demandant's 
shewing  a  better  right  in  a  course  of  law. 

This  remedy  by  entry  must  be  pursued,  according  to  statute  5  Rie.  II. 
St.  1 .  c.  8.  in  a  peaceable  and  easy  manner  ;  and  not  with  force  or  strong 
hand.  For,  if  one  turns  or  keeps  another  out  of  possession  forcibly,  this  is 
an  injury  of  both  a  civil  and  a  criminal  nature.  The  civil  is  remedied  by 
immediate  restitution ;  which  puts  the  ancient  possessor  tn  staiu  quo :  the 
criminal  injury,  or  public  wrong,  by  breach  of  the  king's  peace,  is  punish- 
ed by  fine  to  the  king.  For  by  the  statute  8  Hen.  VI.  c.  9.  upon  complaint 
made  to  any  justice  of  the  peace,  of  a  forcible  entry,  with  strong  hand,  on 
lands  or  tenements  ;  or  a  forcible  detainer  after  a  peaceable  entry ;  he  shall 
try  the  truth  of  the  complaint  by  jury,  and,  upon  force  found,  shall  restore 
the  possession  to  the  party  so  put  out :  and  in  such  case,  or  if  any  alienation 
be  made  to  defraud  the  possessor  of  his  right  (which  is  likewise  declared 
to  be  absolutely  void)  the  offender  shall  forfeit,  for  the  force  found,  treble 
damages  to  the  party  grieved,  and  make  fine  and  ransom  to  the  king  (12). 
But  jLhis  does  not  extend  to  such  as  endeavour  to  keep  possession  manu 
fortif  after  three  years'  peaceable  enjoyment  of  either  themselves,  their  an- 
cestors, or  those  under  whom  they  claim ;  by  a  subsequent  clause  of  the 
same  statute,  enforced  by  statute  31  Eliz.  c.  11. 

II.  Thus  far  of  remedies,  when  tenant  or  occupier  of  the  land  hath  gain- 
ed only  a  mere  possession,  and  no  apparent  shadow  of  right.  Next  Mlow 
another  class,  which  are  in  use  where  the  title  of  the  tenant  or  occupier  is 
advanced  one  step  nearer  to  perfection  ;  so  that  he  hath  in  him  not  only  a 
bare  possession,  which  may  be  destroyed  by  a  bare  entry,  but  also  an  ap* 
par)mt  right  of  possession,  which  cannot  be  removed  but  by  orderiy  course 

of  law ;  in  the  process  of  which  it  must  be  shevni,  that  though 
[*1 80]    he  hath  at  present  possession  and  therefore  hath  *the  presumptive 

right,  yet  there  is  a  right  of  possession,  superior  to  his,  residing  in 
him  who  brings  the  action. 

These  remedies  are  either  by  a  writ  of  entry  (13),  or  an  assise ;  which 
are  actions  merely  possessory ;  serving  only  to  regain  that  possession, 
whereof  the  demandant  (that  is,  he  who  sues  for  the  land)  or  his  ancestors 
have  been  unjustly  deprived  by  the  tenant  or  possessor  of  the  freehold,  or 
those  under  whom  he  claims.  They  decide  nothing  with  respect  to  the 
^g^  ^fp^^^pvrty  ;  only  restoring  the  demandant  to  that  state  or  situation, 
in  which  he  was  ^  (or  by  law  ought  to  have  been)  before  the  dispossession 

{\V\  Ai  there  are  in  New- York  no  estates  to  real  estate,  and  not  specially  retained  by 

tail,  there  is  no  such  diseontinnance  as  men-  the  chapter  on  suits  relating  to  real  property, 

tioned  in  the  text.    (1  R.  S.  722,  §  3.)  The  action  of  ejectment  is  stibsiituted  for 

(12)  See  2  IL  S.  338,  S  4 :  507.  f,  1,  6cc.  writs  of  entry  and  of  right.    (Id.  303,  §  1,  2.) 

(13)  In  New-York,  by  2  R.  S.  343,  S  24,  all  The  rest  of  this  chapter  is  therefore  fsnerally 
frrits  of  richt,  dower,  entry,  and  assize,  and  inapplicable  to  New- York :  it  however  illus- 
an  dnes  and  eomnwn  Mcoveries,  are  abolished,  trates  the  law  of  title  to  real  estate. 

•8  well  as  all  other  common  law  writs  relating 
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coaunittad.  But  this  without  any  prejudice  to  the  right  of  ownenhip : 
for,  if  the  dispossesaor  has  any  legal  claim,  he  may  afterwards  exert  it,  not* 
withstanding  a  recovery  agauist  him  in  these  possessory  actions.  Only 
the  law  will  not  suffer  him  to  be  his  own  judge,  and  either  take  or  main- 
tain possession  of  the  lands,  until  he  hath  recovered  them  by  legal 
means  (n) :  rather  presuming  the  right  to  have  accompanied  the  ancient 
seisin,  than  to  reside  in  one  who  had  no  such  evidence  in  his  favour. 

1.  The  first  of  these  possessory  remedies  is  by  writ  of  entry ;  which  is 
that  which  disproves  the  title  of  the  tenant  or  possessor,  by  shewing  the 
unlawful  means  by  which  he  entered  or  continues  possession  (o).  The 
writ  is  directed  to  the  sheriff,  requiring  him  to^'*  command  the  tenant  of 
the  land  that  he  render  (in  Latin,  praedne  quod  reddai)  to  the  demandant 
the  land  in  question,  which  he  claims  to  oe  his  right  and  inheritance ;  and 
into  which,  as  he  saith,  the  said  tenant  had  not  entry  but  by  (or  after)  a 
disseisin,  intrusion,  or  the  like,  made  to  the  said  demandant,  within  the 
time  limijted  by  law  for  such  actions ;  or  that  upon  refusal  he  do  appear  in 
court  on  such  a  day,  to  shew  wherefore  he  hath  not  done  it  (p)**  This  is 
the  original  process,  the  praecipe  upon  which  aU  the  rest  of  the  suits  is 
grounded :  wherein  it  appears,  that  the  tenant  is  required,  either 
to  deliver  *seisin  of  the  lands,  or  to  shew  cause  why  he  will  not.  [*181] 
This  cause  may  be  either  a  denial  of  the  fact,  of  having  entered 
by  or  under  such  means  as  are  suggested,  or  a  justification  of  his  entry  by 
reason  of  title  in  himself  or  in  those  under  whom  he  makes  claim :  where- 
upon the  possession  of  the  land  is  awarded  to  him  who  produces  the  clear- 
est right  to  possess  it 

In  our  ancient  books  we  find  frequent  mention  of  the  degrees  within 
which  writs  of  entry  are  brought  If  they  be  brought  against  the  pam- 
himself  that  did  the  wrong,  then  they  only  charge  the  tenant  himself  with 
the  injury ;  "  non  haimii  ingressum  nisi  per  intrusionem  quam  ipse  fecHP  But 
if  the  intruder,  disseisor,  or  the  like,  has  made  any  alienation  of  the  land  to 
a  third  person,  or  it  has  descended  to  his  heir,  that  circumstance  must  be 
alleged  in  the  writ,  for  the  action  must  always  be  brought  against  the  te* 
nant  of  the  land ;  and  the  defect  of  his  possessory  title,  whether  arising 
firom  his  own  wrong  or  that  of  those  under  whom  he  claims,  must  be  set 
forth.  One  such  alienation  or  descent  makes  the  first  (q)  degree,  which 
is  called  the  /mt,  because  then  the  form  of  a  writ  of  entry  is  this  ;  that 
the  tenant  had  not  entry,  but  by  the  original  wrongdoer,  who  alienated 
the  land,  or  from  whom  it  descended,  to  him  :  "  non  habuit  ingressum^  nisi 
per  Gulielmum^  qui  se  in  iUud  intrusit,  et  illud  tenenti  dimisii  (r)."  A  second 
alienation  or  descent  makes  another  degree,  called  the  per  and  eui;  be- 
cause the  form  of  a  writ  of  entry,  in  that  case,  is,  that  the  tenant  had  not 
entry,  but  by  or  under  a  prior  dienee,  to  whom  the  intruder  demised  it ; 
**  non  habuit  ingressum  nisi  per  Ricardum,  cui  GuUelmus  iUud  dimisit,  qui  se 
in  iUud  intrusit  (f).**  These  degrees  thus  state  the  original  wrong,  and 
the  title  of  the  tenant  who  claims  under  such  wrong.  If  more  than  two 
degrees  (that  is,  two  alienations  or  descents)  were  post,  there  lay  no  writ 
(tf  entry  at  the  common  law.  For  as  it  was  provided,  for  the 
^quietness  of  men's  inheritances,  that  no  one,  even  though  he  had  [*182] 
the  true  right  of  possession,  should  enter  upon  him  who  had  the 

la)  Mir.  c.  4, 1  tft.  Ml  wrong  done,  the  tecond  in  the  «cr,  Mid  the 

(•)  Finch,  L.  801.  third  in  the  mt  and  eui.    Bat  the  diflerence  is  im- 

to)  See  bod(  II.  Append.  No.  Y. «  1.  material. 

S)  Finch,  L.  no.  Booth  indeed  (of  real  actions,  (r)  Booth,  181. 

IT£)inakestheflzstdegteetocoDsisttaitheori8l.  («)  Finch, L. SOS.    F.  N. B. SOS, SM. 
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apparent  right  by  descent  or  otherwise,  but  he  was  driven  to  his  writ  rf 
entry  to  gain  possession ;  so,  after  more  than  two  descents  or  two  convey- 
ances were  passed,  the  demandant,  even  though  he  had  the  right  both  of 
possession  and  property,  was  not  allowed  this  possessory  action  ;  but  was 
driven  to  his  writ  of  right,  a  long  and  final  remedy,  to  punish  his  neglect 
in  not  sooner  putting  in  his  claim,  while  the  degree  subsisted,  and  for  the 
ending  of  suits,  and  ^quieting  of  all  controversies  (t).  But  by  the  statute 
of-Marlbridge,  52  Hen.  III.  c.  30.  it  was  provided,  that  when  the  number 
of  alienations  or  descents  exceeded  the  usual  degrees,  a  new  writ  should 
be  allowed  without  any  mention  of  degrees  at  all.  And  accordingly  a 
new  writ  has  been  framed,  called  a  writ  of  entry  in  the  post^  which  only 
aUeges  the  injury  of  the  wrongdoer,  without  deducing  all  the  intermediate 
title  from  him  to  the  tenant :  stating  it  in  this  manner ;  that  the  tenant  had 
not  entry  unless  after ,  or  subsequent  to,  the  ouster  or  injury  done  by  the 
original  dispossessor ;  "  non  habuit  ingressum  nisi  post  intrusionem  qtmrn 
Guliplmus  in  iUud  fecit  ;^^  and  rightly  concluding,  that  if  the  original  tkle 
was  wrongful,  all  claims  derived  from  thence  must  participate  of  the  same 
wrong.  Upon  the  latter  of  these  writs  it  is  (the  writ  of  entry  sur  disseisin 
in  the  post)  that  the  fbrm  of  our  conunon  recoveries  of  landed  estates  (ti) 
is  usually  grounded ;  which,  we  may  remember,  were  observed  in  the  pre- 
ceding volume  (v)  to  be  fictitious  actions  brought  against  the  tenant  of  the 
freehold  (usually  called  the  tenant  to  the  praecipe^  or  writ  of  entry),  in 
which  by  collusion  the  demandant  recovers  the  land. 

This  remedial  instrument,  or  writ  of  entry,  is  applicable  to  all  the  oases 
of  ouster  before-mentioned,  except  that  of  discontinuance  by  tenant  in  tail, 
and  some  peculiar  species  of  deforcements.     Such  is  that  of  deforcement 

of  dower,  by  not  assigning  any  dower  to  the  widow  within  the 
[*I83]    time  limited  by  *law ;  for  which  she  has  her  remedy  by  writ  of 

dower,  unde  nihil  habet  (to).  But  if  she  be  deforced  of  part  only  of 
her  dower,  she  cannot  then  say  that  nihil  habet ;  and  therefore  she  may 
have  recourse  to  another  action,  by  writ  of  right  of  dotoer ;  which  is  a 
more  general  remedy,  extending  either  to  part  or  the  whole  ;  and  is  (with 
regard  to  her  claim)  of  the  same  nature  as  the  grand  writ  of  right,  where* 
of  we  shall  presently  speak,  is  with  regard  to  claims  in  fee-simple  {x).  On 
the  other  hand,  if  the. heir  (being  wiUiin  age)  or  his  guardian,  assign  her 
more  than  she  ought  to  have,  they  may  be  remedied  by  a  writ  of  admea" 
surement  of  dower  (y).  But  in  general  the  writ  of  entry  is  the  universal 
remedy  to  recover  possession,  when  wrongfully  withheld  from  the  owner. 
It  were  therefore  endless  to  recount  all  the  several  divisions  of  writs  of 
entry,  which  the  dififerent  circumstances  of  the  respective  demandants 
may  require,  and  which  are  furnished  by  the  laws  of  England  (g) :  being 

(t)  %  IiMt.  153.  of  cm  in  mto,  and  em  onfc  dworttum :  (Ihid.  IM. 

(«)  Sea  Book  II.  Append.  No.  V.  904.)  for  a  woroan,  when  a  widow  or  divorced, 

(v)  Book  II.  ch.  91.           ^  whose  husband  during  the  coverture  (ad  in  vita 

(w)  F.  N.  B.  147.  me,  «*cf  cm  tmtt  divortiwmj  I'pM  eoiuraii€€re  MA 

(9)  IM,  16.  poiuU)  hath  aliened  her  estate.    4.  The  writ  mi 

iy)  F.  N.  B.  148.    Finch,  L.  314    Stat.  Westm.  eommnum  Ugem :  (Ibid.  907.)  for  the  reversioner, 

9.    13  Bd.  I.  c.  7.  alter  the  alienation  and  doath  of  the  particular  te- 

(s)  See  Bracton,  I.  4,  tr.  7,  e.  6,  ^  4.    Britton.  c.  nant  for  life.    5.  The  writs  in  catu  provitc  and  m 

114,  fol.  964.    Tlie  most  usual  were,  1.  The  writs  eonsimili  eattt :  (Ibid.  905, 906.)  which  lay  not  ad 

of  entrr  rar  dustitin^  and  of  intrusion :  (F.  N.  B.  cMummcm  Ugem^  but  are  given  by  stat.  Gloc.  6  Bd. 

191.  903.)  which  are  brought  to  remedy  either  of  I.  c.  7.  and  Westm.  9.    13  Ed.  I.  c.  94.  for  the  re- 

those  species  of  ouster.    9.  The  writa  of  dumfmt  veraioner  after  the  alienation,  but  daring  the  life, 

saA-e  e«f  ercsC,  and  dumfuit  non  compos  mentis:  ofthe  tenant  in  dower  or  other  tenant  for  life.    6. 

(Ibid.  109,  909.)  which  lie  for  a  person  of  full  age.  The  writ  ad  terminum  qid  praeteriit :  (Ibid.  901.) 

or  one  who  hath  recovered  his  understanding :  af«  for  tho re  versioner,  when thepossession  is  withheld 

ter  having  (when  under  age  or  insane)  aliened  his  by  the  lessee  or  a  stranger  after  *Jie  determination 

landa ;  or  for  tho  heirs  of  such  alienor.  3.  The  writs  of  a  lease  for  years.    7.  Tlie  writ  covm  matrimoHu 
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idaiiily  and  clearly  chalked  out  in  that  moat  ancient  and  highly  Tenerabie 
collection  of  legal  forms,  the  registrum  omnium  brevium^  or  register  of  such 
writs  as  are  suable  out  of  the  king's  courts,  upon  which  Fitiheibert'a 
fioturo  brevium  is  a  comment;  and  in  which  every  man  who 
*is  injured  will  be  sure  to  find  a  method  of  relief,  exactly  adapted  [*184] 
to  his  own  case,  described  in  the  compass  of  a  few  lines,  and  yet 
without  the  omission  of  any  material  circumstance:  So  that  the  wise 
and  equitable  provision  of  the  statute  Westm.  2.  13  Ed.  I.  c.  24.  for  fram- 
ing new  writs  when  wanted,  is  almost  rendered  useless  by  the  very  great 
perfection  of  the  ancient  forms.  And  indeed  I  know  not  whether  it  is  a 
greater  credit  to  our  laws,  to  have  such  a  provision  contained  in  them,  or 
not  to  have  occasion,  or  at  least  very  rarely,  to  use  it. 

In  the  times  of  our  Saxon  ancestors,  the  right  of  possession  seems  only 
to  have  been  recoverable  by  writ  of  entry  (a),  which  was  then  usually 
brought  in  the  county-court.  And  it  is  to  be  obeerved,  that  the  proceed- 
ings in  these  actions  were  not  then  so  tedious  when  the  courts  were  held, 
and  process  issued  from  and  was  returnable  therein  at  the  end  of  every 
three  weeks,  as  they  became  after  the  conquest,  when  all  causes  were 
drawn  into  the  king's  courts,  and  process  issued  only  from  term  to  term : 
which  was  found  exceeding  dilatory,  being  at  least  four  times  as  slow  as 
the  other.  And  hence  anew  remedy  was  invented  in  many  cases,  to  do 
justice  to  the  people,  and  to  determine  the  possession  in  the  proper  counties, 
and  yet  by  the  king's  judges.  This  was  the  remedy  by  assise,  which  is 
called  by  statute  Westm.  2.  13  Edw.  I.  c.  24.  feslinum  remediumj  in 
comparison  with  that  by  a  writ  of  entry  ;  it  not  admitting  of  many  dilatory 
pleas  and  proceedings,  to  which  other  real  actions  are  subject  (b), 

2.  The  writ  of  assise  is  said  to  have  been  invented  by  Glanvil,  chief  jus- 
tice to  Henry  the  Second  (c) ;  and,  if  so,  it  seems  to  owe  its  introduction  to 
the  parliament  held  at  Northampton,  in  the  twenty-secondyeai  of  that 
prince's  reign  ;  when  justices  in  eyre  were  apjxiinted  to  go  round  the  king- 
dom in  order  to  take  these  assises  :  and  the  assises  themselves  (particu- 
larly those  of  mart  ^ancestor  and  fwvel  disseisin)  were  clearly 
pointed  out  and  described  (d).  As  a  writ  of  entry  *is  a  real  ac-  [*18d] 
tion,  which  disproves  the  title  of  the  tenant  by  shewing  the  unlaw- 
ful commencement  of  his  possession  ;  so  an  assise  is  a  real  action,  which 
proves  the  title  of  the  demandant  merely  by  shewing  his,  or  his  ancestor's 
possession  (e) ;  and  these  two  remedies  are  in  all  other  respects  so  totally 
alike,  that  a  judgment  or  recovery  in  one  is  a  bar  against  the  other  ;  so 
that  when  a  man's  possession  is  once  established  by  either  of  these  posses- 
sory actions,  it  can  never  be  disturbed  by  the  same  antagonist  in  any  other 
of  them.  The  word  assise  is  derived  by  sir  Edward  Coke  (/)  from  the 
Latin  assideo,  to  sit  together :  and  it  signifies,  originally,  the  jury  who  try 
the  caose,  and  sit  together  for  that  purpose.  By  a  figure,  it  is  now  made 
to  signify  the  court  or  jurisdiction,  which  summons  this  jury  together  by  a 
commission  of  assise,  or  ad  assisas  capiendas ;  and  hence  the  judicial  as- 

mmhemtn  :  UHi.  S09.)  for  a  woman  who  gireth  raUs  homines,  awlem  sauimm  tkfmnehu  nub  Ao- 

laad  to  a  man  in  fee  or  for  life,  to  the  intent  that  be  buit,  die  ^ua  fuk  vivus  et  mortwu ;  ef ,  sieut  reeog' 

mmtf  manv  h&r,  and  he  doth  not.    And  the  like  in  mtmn  fvnit,  Hta  haeredibue  efue  reetUumi.    ^  ra. 

B  of  Other  deforcementa.  Justitiarii  domini  regit  f  octant  fieri  rtccgnUionem 


{«)  Gilh.  Ten.  4SL  de  dieeauim*  faetie  euper  aseienm,  a  tempore  fm 

(f)  Booth,  S03.  downnut  rex  vent/  m  Angham  proiiM»  poet  poeem 

(e}  Mirror,  c.  S,  ^  tS.  faelom  inter  ipewn  et-rogom  JUmm  eunm,    (fl^elB. 


C«  f  9.    9i  dmmme  feodi  negoi  haertdSteu  de-     Cod.  330.) 
fmmrU  Miomem  ejuodem  feodi^  juetUiorU  domini        (c)  Finch.  L.  « 
nvw  fatimti  mio  Jteri,  reeogmiiionom  ptr  kH  k-       {/)  1  Inat.  lU. 
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semblies  held  by  tbe  king's  commission  in  every  county,  as  well  to  talie 
these  writs  of  assise,  as  to  try  causes  at  nisi  prius^  are  termed  in  common 
speech  the  assises.  By  another  somewhat  similar  figure,  the  name  of 
assise  is  also  applied  to  this  action,  for  recovering  possession  of  lands ;  for 
the  reason,  sai^  Littleton  {g),  why  such  writs  at  the  beginning  were  called 
assises,  was,  for  that  in  these  writs  the  sheriff  is  ordered  to  summon  a  jury, 
or  assise ;  which  is  not  expressed  in  any  other  original  writ  (A). 

This  remedy,  by  writ  of  assise,  is  only  applicable  to  two  species  of  injury 
by  ouster,  vtV.  abatement ^  and  a  recent  or  novel  disseisin.  If  the  abatement 
happened  upon  the  death  of  the  demandant's  father  or  mother,  brother  or 
sister,  uncle  or  aunt,  nephew  or  niece,  the  remedy  is  by  an  assise  of  mort 
tTancestoTy  or  the  death  of  one's  ancestor.  This  writ  directs  the  sheriff  to 
summon  a  jury  or  assise,  who  shall  view  the  land  in  question,  and  re- 
cognize whether  such  ancestor  was  seised  thereof  on  the  day  of  his  deathi 
and  whether  the  demandant  be  the  next  heir  (t) :  soon  after  which  the 
judgc^s  come  down  by  the  king's  conunission  to  take  the  recogni- 
[*186]  tion  of  assise :  when,  if  *these  points  are  found  in  the  affirmative, 
the  law  immediately  transfers  the  possession  from  the  tenant  to 
the  demandant.  If  the  abatement  happened  on  the  death  of  one's  grand- 
father or  grandmother,  then  an  assise  oimort  d^ ancestor  no  longer  lies,  but  a 
writ  of  ayU  or  de  avo  :  if  on  the  death  of  the  great-grandfather  or  great- 
grandmother,  then  a  writ  of  hesayle^  or  de  proavo :  but  if  it  mounts  one  de- 
gree higher,  to  the  tresayle^  or  grandfather's  grandfather,  or  if  the  abate- 
ment happened  upon  the  death  of  any  collateral  relation,  other  than  those 
before-mentioned,  the  writ  is  called  a  writ  of  cosinage^ox  de  consanguineo  (k)- 
And  the  same  points  shall  be  inquired  of  in  all  these  actions  ancestrel,  as  in 
an  assise  of  mort  d^ancestor ;  they  being  of  the  very  same  nature  (/) : 
though  they  differ  in  this  point  of  form,  that  these  ancestrel  writs  (like  all 
other  writs  of  praecipe)  expressly  assert  a  title  in  the  demandant,  {viz.  the 
seisin  of  the  ancestor  at  his  deadi,  and  his  own  right  of  inheritance,)  the 
assise  asserts  nothing  directly,  but  only  prays  an  inquiry  whether  those 
points  be  so  (m).  There  is  also  anodier  ancestrel  writ,  denominated  a 
ni^ter  olnit,  to  establish  an  equal  division  of  the  land  in  question,  where,  on 
the  death  of  an  ancestor,  who  has  several  heirs,  one  enters  and  holds  the 
others  out  of  possession  (n).  But  a  man  is  not  alio  wed  to  have  any  of  these 
actions  ancestrel  for  an  abatement  consequent  on  the  death  of  any  collate- 
ral relation,  beyond  the  fourth  degree  (o) ;  though  in  the  lineal  ascent  he 
may  proceed  ad  infinitum  (p).  For  there  must  be  some  boundary  ;  else  the 
privilege  would  be  universal,  which  is  absurd  :  and  therefore  the  law  pays 
no  regard  to  the  possession  of  a  collateral  ancestor,  who  was  no  nearer 
than  the  fifth  degree. 

It  was  always  held  to  be  law  ()/),  that  where  lands  were  devisable  in  a 
man's  last  will  by  the  custom  of  the  place,  there  an  assise  of  mort  d^ ancestor 
did  not  lie.  For,  where  lands  were  so  devisable,  the  right  of  possessioa 
could  never  be  determined  by  a  process,  which  inquired  only  of  these  two 
points,  the  seisin  of  the  ancestor,  and  the  heirship  of  the  demandant. 
And  hence  it  may  be  reasonable  to  conclude,  that  when  the 
[*187]  ^statute  of  wills,  32  Hen.  VIII.  c.  1.  made  all  socage  lands  devia- 
te) «  884.  (»)  F.  N.  B.  197.    Finch,  L.  998. 

(I)  Co.  Litt.  IM.  (o)  Hale  on  F.  N.  B.  SSI. 

H)  F.  N.  B.  IM.    FlDch,  L.  S80.  (p)  Fitxh.  Abr.  tU.  eotwagt,  19. 

(k)  Finch,  L.  966, 967.  (a)  Bntcton,  1. 4.  dt  Mm.  maiiii  nUc9$»§rii,  e, 

(I)  Stafc.  Wettm.  2.   IS  Edw.  L  c.  90.  18, «  8.    F.  N.  B.  106. 

(■i)9Il»t.aW. 
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able,  an  assiae  of  wwrt  ^ancestor  no  longer  could  be  brought  of  landa 
held  in  socage  (r) ;  and  that  now,  since  the  statute  13  Gar.  II.  c.  24. 
(which  couYerts  all  tenures,  a  few  only  excepted,  into  free  and  common 
socage)  no  assise  of  mort  d^ancestor  can  be  brought  of  any  lands  in  the  king- 
dom ;  but  that,  in  case  of  abatements,  recourse  must  be  properly  had  to 
the  writs  of  entry. 

An  assise  of  novel  (or  recent)  disseisin  is  an  action  of  the  same  nature 
with  the  assise  of  mort  d'ancestor  before-mentioned,  in  that  herein  the  de- 
mandant's possession  must  be  shewn.  But  it  differs  considerably  in  other 
points  ;  particularly  in  that  it  recites  a  complaint  by  the  demandant  of  the 
disseisin  committed,  in  terms  of  direct  averment ;  whereupon  the  sheriff  is 
commanded  to  reseise  the  land  and  all  the  chattels  thereon,  and  keep  the 
same  in  his  custody  till  the  arrival  of  the  justices  of  assise  (which  in  fact 
hath  been  usually  omitted)  (s) ;  and  in  the  mean  time  to  summon  a  jury  to 
view  the  premises,  and  make  recognition  of  the  assise  before  the  justices  (<). 
At  which  time  the  tenant  may  plead  either  the  general  issues  nul  tort^  nvl 
disseisin^  or  any  special  plea.  And  if,  upon  the  general  issue,  the  recogni- 
tors find  an  actual  seisin  in  the  demandant,  and  his  subsequent  disseisin 
by  the  present  tenant ;  he  shall  have  judgment  to  recover  his  seisin,  and 
damages  for  the  injury  sustained  :  being  the  only  case  in  which  damages 
were  recoverable  in  any  possessory  actions  at  the  common  law  (ii) ;  the 
tenant  being  in  all  other  cases  allowed  to  retain  the  intermediate  profits  of 
the  land,  to  enable  him  to  perform  the  feodal  service.  But  costs  and  da- 
mages were  annexed  to  many  other  possessory  actions  by  the  statutes  of 
Marlberge,  52  Hen.  III.  c.  16.  and  Gloucester,  6  £dw.  I.  c.  1 .  And 
*to  prevent  frequent  and  vexatious  disseisins,  it  is  enacted  by  the  [*188] 
statute  of  Merton,  20  Hen.  III.  c.  3,  that  if  a  person  disseised  re- 
cover seisin  of  the  land  again  by  assise  of  novel  disseisin,  and  be  again  dis- 
seised oi  the  same  tenements  by  the  same  disseisor,  he  shall  have  a  writ  of 
re-disssisin ;  and  if  he  recover  therein,  the  re-disseisor  shall  be  imprisoned ; 
and  by  the  statute  of  Marlberge,  52  Hen.  III.  c.  8,  shall  also  pay  a  fine  to 
the  king  :  to  which  the  sUttute  Westm.  2.  18  Edw.  I.  c  26.  hath  super- 
added double  damages  to  the  party  aggrieved.  In  like  manner,  by  the 
same  statute  of  Merton,  when  any  lands  or  tenements  are  recovered  by 
assise  of  mort  d^ancestar,  or  other  injury,  or  any  judgment  of  the  court,  if  the 
party  be  afterwards  disseised  by  the  same  person  against  whom  judgment 
was  obtained,  he  shall  have  a  writ  of  post-disseisin  against  him ;  which  sub- 
jects the  post-disseisor  to  the  same  penalties  as  a  re-disseisor.  The  rea- 
son of  all  which,  as  given  by  sir  Edward  Coke  (to),  is  because  such  pro- 
ceeding is  a  contempt  of  the  king^s  courts,  and  in  despite  of  the  law  ;  or, 
as  Bracton  more  fully  expresses  ii{z)j  **  talis  qui  ita  eonvietusjueritj  dupliei* 
ter  delinquit  contra  regem  :  quiafaeit  disseisinam  et  roberiam  contra  pacem 
svam ;  et  etiam  ausu  temerario  irritafacit  ea,  quae  in  curia  domini  regis  rite 
acta  sunt :  et  propter  duplex  delictum  merito  sustinere  debet  poenam  dupU* 


In  all  these  possessory  actions  there  is  a  time  of  limitation  settled,  be- 
yond which  no  man  shall  avail  himself  of  the  possession  of  himself  or  his 
ancestors,  or  take  advantage  of  the  wrongful  possession  of  his  adversary. 
For,  if  he  be  negligent  for  a  long  and  unreasonable  time,  the  law  refuses 
afterwards  to  lend  him  any  assistance,  to  recover  the  possession  merely ; 

(r)  8«e  1  L6<m.  MT.  («)  Bimet.  187.    Stot  Kuihr.  c.  10. 

(«)  Booth,  911.   Bnct.  4. 1. 19^ «  7.  (»)  S  Intt.  8S,  U. 

(0F.n7b.177.  («)l.4,e.M. 
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both  to  punish  his  neglect  (nam  leges  vigUantibus,  nan  dormientUni/j  stAee^ 
niunt\,  and  also  because  it  is  presumed  that  the  supposed  wrongdoer  has  in 
such  a  length  of  time  procured  a  legal  title,  otherwise  he  would  sooner 
have  been  sued.  This  time  of  limitation  by  the  statute  of  Merton,  20  Hen«- 
III.  c.  8.  and  Westm.  1.  3  £dw.  I.  c.  39.  was  successively  dated  from 

particular  eras,  viz,  from  the  return  of  king  John  from  Ireland, 
[•189]   and  from  the  coronation,  4'<?.  of  king  Henry  *the  Third.     But  this 

date  of  limitation  continued  so  long  unaltered,  that  it  became  in- 
deed no  limitation  at  all ;  it  being  above  three  hundred  years  from  Henry 
the  Third's  coronation  to  the  year  1540,  when  the  present  statute  of  limi- 
tations (y)  was  made.  This,  instead  of  limiting  actions  from  the  date  of  a 
particular  event,  as  before,  which  in  process  of  years  grew  absurd,  took 
another  and  more  direct  course,  which  might  endure  for  ever  :  by  limiting 
a  certain  period,  as  fifty  years  for  lands,  and  the  like  period  (z)  for  custom- 
ary and  prescriptive  rents,  suits  and  services  (  for  there  is  no  time  of  limi- 
tation upon  rents  created  by  deed,  or  reserved  on  a  particular  estate)  (a), 
and  enacting  that  no  person  should  bring  any  possessory  action,  to 
recover  possession  thereof  merely  upon  the  seisin,  or  dispossession  of  his 
ancestors,  beyond  such  certain  period.  But  this  does  not  extend  to  ser- 
vices, which  by  common  possibility  may  not  happen  to  become  due  more 
than  once  in  the  lord's  or  tenant's  hfe  ;  as  fealty,  and  the  like  (6).  And  all 
writs,  grounded  upon  the  possession  of  the  demandant  himself,  are  directed 
to  be  sued  out  within  thirty  years  after  the  disseisin  complained  of;  for  if 
it  be  an  older  date,  it  can  with  no  propriety  be  called  a  fresh»  recent,  or 
novel  disseisin  ;  which  name  sir  Edward  Coke  informs  us  was  originally 
siven  to  this  proceeding,  because  the  disseism  must  have  been  since  the 
last  eyre  or  circuit  of  the  justices,  which  happened  once  in  seven  years,  other- 
wise the  action  was  gone  (c).  And  we  may  observe  (d),  that  the  limita- 
tion, prescribed  by  Henry  the  Second  at  the  first  institution  of  the  assise  of 
novel  disseisin,  was  from  his  own  return  into  England,  after  the  peace  made 
between  him  and  the  young  king  his  son  ;  which  was  but  the  year  be- 
fore. 

What  has  been  here  observed  may  throw  some  light  on  the  doc- 
[*190]    trine  of  remitter ,  which  we  spoke  of  in  the  second  •chapter  of  this 

book  ;  and  which  we  may  remember  was  where  one  who  hath 
right  to  lands,  but  is  out  of  possession,  hath  afterwards  the  freehold  cast 
upon  him  by  some  subsequent  defective  title,  and  enten  by  virtue  of  that 
title.  In  this  case  the  law  remits  him  to  his  ancient  and  more  certain 
right,  and  by  an  equitable  fiction  supposes  him  to  have  gained  possession 
in  consequence,  and  by  virtue  thereof :  and  this,  because  he  cannot  possi- 
bly obtain  judgment  at  law  to  be  restored  to  his  prior  right,  since  he  is 
himself  the  tenant  of  the  land,  and  therefore  hath  nobody  against  whom 
to  bring  his  action.  This  determination  of  the  law  might  seem  superflu- 
ous to  an  hasty  observer  ;  who  perhaps  would  imagine,  that  since  the  te- 
nant hath  now  both  the  right  and  also  the  possession,  it  little  signifies  by 
what  means-such  possession  shall  be  said  to  be  gauied.  But  the  wisdom 
of  our  ancient  law  determined  nothing  in  vain.  As  the  tenant's  posses- 
sion was  gained  by  a  defective  title,  it  was  hdble  to  be  overturned  hf 

<jr)  n  Hen.  YIH.  c.  t.  lowed,  make  it  only /orfy  yean  for  mitt,  Ac 

(s)  So  BerUielot'fl  oiiffinal  edition  of  the  statute^        (a)  S  Aep.  05. 
A,  D.  1940 :  and  Cay*fl,  Pickering*!,  and  Ruffhead's        (b)  Co.  Litt  1 15. 
•ditlona,  examined  with  the  record.  Raatell't  and        (c)  I  Inat.  158.    Booth,  tlO. 
oUier  intermediate  ediUons,  which  air  Bdwaid  Coke        (d)  See  page  181. 
(S  Inst.  W.)  and  other  aoheeq^ent  wiitera  have  fol- 
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vkewing  that  defect  in  a  writ  of  entry ;  &nd  then  he  must  have  been  dri- 
ven to  Mb  writ  of  right,  to  recover  his  just  inheritance  :  which  would  have 
been  doubly  hard,  because  during  the  time  he  was  himself  tenant,  he  could 
oot  establish  his  prior  title  by  any  possessory  actions.  The  law  therefore 
remits  him  to  his  prior  tide,  or  puts  him  in  the  same  condition  as  if  he  had 
recovered  the  land  by  writ  of  entry.  Without  the  remitter,  he  would  have 
had^ttj,  et  seisinam  separate  ;  a  good  right,  but  a  bad  possession  :  now, 
by  the  remitter,  he  ha^  the  most  perfect  of  all  titles  Juris  et  seisinae  con- 
junctianem. 

III.  By  these  several  possessory  remedies  the  right  of  possession  may 
be  restored  to  him  that  is  unjustly  deprived  thereof.  But  the  right  of  pos^ 
session  (though  it  carries  with  it  a  strong  presumption)  is  not  always  con- 
clusive evidence  of  the  right  of  prop^^y,  which  may  still  subsist  in 
another  man.  For,  as  *one  man  may  have  the  possession,  and  [*191] 
another  the  right  ofpossession,  which  is  recovered  by  these  pos- 
sessory actions ;  so  one  man  may  have  the  right  of  possession,  and  so  not 
be  liable  to  eviction  by  any  possessory  action,  and  anodier  may  have  the 
right  of  property  J  which  cannot  be  otherwise  asserted  than  by  the  great 
and  final  remedy  of  a  writ  of  right,  or  such  correspondent  writs  as  are  in 
4he  nature  of  a  writ  of  right. 

This  happens  principally  in  four  cases  :  1 .  Upon  discontinuance  by  the 
alienation  of  tenant  in  tail :  whereby  he,  who  had  the  right  of  possession, 
hath  transferred  it  to  the  alienee  ;  and  therefore  his  issue,  q»  those  in  re- 
mainder or  reversion,  shall  not  be  allowed  to  recover  by  viame  of  that  pos- 
session, which  the  tenant  hath  so  voluntarily  transferred.  2,  3.  In  case 
of  judgment  given  against  either  party,  whether  by  his  own  default,  or 
upon  trial  of  the  merits,  in  any  possessory  action :  for  such  judgment,  if  ob- 
tained by  him  who  hatii  not  the  true  ownership,  is  held  to  be  a  species  of 
deforcement ;  which  however  binds  the  right  of  possession,  and  suffers  it 
not  to  be  «ver  again  disputed,  unless  the  right  of  property  be  also  proved. 
4.  In  ease  the  demandant,  who  claims  the  right,  is  barred  from  these  pos- 
sessory actions  by  length  of  time  and  the  statute  of  limitations  before-men- 
tioned :  for  an  undisturbed  possession  for  fifty  years  ought  not  to  be  devest- 
ed by  any  thing,  but  a  very  clear  proof  of  the  absolute  right  of  property. 
In  these  four  cases  the  law  applies  the  remedial  instrument  of  either  the 
writ  of  right  itself,  or  such  other  writs  as  are  said  to  be  of  the  same  na- 
ture. 

1.  And  first,  upon  an  alienation  by  tenant  in  tail,  whereby  the  estate- 
tail  is  diseontinued,  and  the  remainder  or  reversion  is  by  failure  of  the  par- 
ticular estate  displaced,  and  turned  into  a  mere  right,  the  remedy  is  by  tLC^ 
^oaofformedon  {secundum  formam  doni),  which  is  in  the  natureof  a  writ  of 
right  (e),  and  is  the  highest  action  that  tenant  in  tail  can  have  (/).  For 
he  cannot  have  an  absolute  writ  of  right,  which  is  confined  only  to  such 
as  claim  in  fee-simple :  and  for  that  reason  this  writ  of  fortne- 
don  was  granted  hun  by  the  statute  de  donis  or  *Westm.  2.  13  [*192] 
Edw.  I.  c.  1,  which  is  therefore  emphatically  called  his  writ  of 
right  (  g).  This  writ  is  distinguished  into  three  species :  Skfermedon  in  the 
descender,  in  the  remainder,  and  in  the  reverter >  A  writ  offormedon  in  the 
descender  lieth,  where  a  gill  in  tail  is  made,  and  the  tenant  in  tail  alienes 
the  lands  entailed,  or  is  disseised  of  them,  and  dies  ;  in  this  case  the  heir 

<«)  Finch,  L.  MT  (T)  P.  N.  B.  i60w 
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in  'tail  sIiaU  have  this  writ  of  formedon  in  the  descender^  to  recdver  the^o 
lands  so  given  in  tail  against  him  who  is  then  the  actual  tenant  of  the 
freehold  {h).  In  which  action  the  demandant  is  hound  to  state  the  man- 
ner and  form  of  the  gih  in  tail,  and  to  prove  himself  heir  secundum  formam 
dani.  A  formedon  in  the  remainder  lieth,  where  a  man  giveth  lands  to  ano- 
ther for  life  or  in  tail,  with  remainder  to  a  thi^d  person  in  tail  or  in  fee  ;  and 
he  who  hath  the  particular  estate  dieth,  without  issue  inheritable,  and  a 
stranger  intrudes  upon  him  in  remainder  and  keeps  him  out  of  posses- 
sion (t).  In  this  case  the  remainder-man  shall  have  his  writ  o( formedon 
in  the  remainder,  wherein  the  whole  form  of  the  gift  is  stated,  and  the  hap- 
pening of  the  event  upon  which  the  remainder  depended.  This  writ  is 
not  given  in  express  words  by  the  statute  de  donis ;  but  is  founded  upon 
the  equity  of  the  statute,  and  upon  this  maxim  in  law,  that  if  any  one  hath 
a  right  to  the  land,  he  ought  also  to  have  an  action  to  recover  it.  A  ybr- 
medon  in  the  reverter  lieth,  where  there  is  a  gift  in  tail,  and  afterwards  by 
the  death  of  the  donee  or  his  heirs  without  issue  of  his  body  the  reversion 
falls  in  upon  the  donor,  his  heirs,  or  assigns :  in  such  case  the  reversioner 
shall  have  his  writ  to  recover  the  lands,  wherein  he  shall  suggest  the  gift, 
his  own  title  to  the  reversion  minutely  derived  from  the  donor,  and  the  fail- 
ure of  issue  upon  which  his  reversion  takes  place  (k).  This  lay  at  com- 
mon law,  before  the  statute  de  donis,  if  the  donee  aliened  before  ][ie  had 
performed  the  condition  of  the  gift,  by  having  issue,  and  afterwards'  died 

without  any  (/).  The  time  of  limitation  in  a  formedon  by  sta- 
[•193]    tute  21  Jac.  I.  c.  16.  is  twenty  years  (14) ;  within  •which  space  of 

time  after  his  title  accrues,  \he  demandant  must  bring  his  action,- 
or  else  he  is  for  ever  barred. 

2.  In  the  second  case  ;  if  the  owners  of  a  particular  estate,  as  for  life, 
in  dower,  by  the  courtesy,  or  in  fee-tail,  are  barred  of  the  right  of  posses- 
sion by  a  recovery  had  against  them,  through  their  default  or  non-appear- 
ance in  a  possessory  action,  they  were  absolutely  with<mt  any  remedy  at 
the  conunon  law  :  as  a  writ  of  right  does  not  lie  for  any  but  such  as  claim 
to  be  tenants  of  the  fee-simple.  Therefore  the  statute  Westm.  2.  13  £d. 
I.  c.  4.  gives  a  new  writ  for  such  persons,  after  their  lands  have  been  so 
recovered  against  them  by  default,  called  a  quod  ei  deforceat;  which, 
though  not  strictly  a  writ  of  right,  so  far  partakes  of  the  nature  of  one,  as 
that  it  will  restore  the  right  to  him,  who  has  been  thus  unwarily  deforced 
by  his  own  default  (m).  But  in  case  the  recovery  were  not  had  by  his 
own  default,  but  upon  defence  in  the  inferior  possessory  action,  this  still 
remains  final  with  regard  to  these  particular  estates,  as  at  the  common 
law  :  and  hence  it  is,  that  a  common  recovery  (on  ft  writ  of  entry  in  the 
post)  had,  not  by  default  of  the  tenant  himself,  but  (after  his  defence  made 
and  voucher  of  a  third  person  to  warranty)  by  default  of  such  vouchee,  is 
now  the  usual  bar  to  cut  off  an  estate-tail  (n). 

3,  4.  Thirdly,  in  case  the  right  of  possession  be  barred  by  a  recovery 
upon  the  merits  in  a  possessory  action,  or  lastly  by  the  statute  of  limita- 

(k)  p.  N.  B.  811,  SIS.  (2)  Finch,  L.  S68. 

(0  Ibid.  817.  (m)  P.  N.  B.  155. 

(ft)  IM,  819.    8  Rep.  88.  (»)  See  Book  11.  ch.  81. 

(14)  The  twenty  je&ra,  within  which  a/or-    such  person,  who  suffers  the  twenty  yean  I 
nbii  in  the  detcendtr  onght  to  be  commenced    elapse  without  commencin|  the  forneaoA,  m 


i  commencin|  t 
under  the  21  Jac  I.  c.  167  begin  to  run  when    utterly  excluded,  and  the  right  of  entry  is  for 
the  title  descends  to  the  first  heir  in  tail,  un-    ever  lost.    3  Brod.  &  Ring.  217.    6  Eiast»  83. 
less  he  lie  under  a  disability ;  and  the  heirs  of    and  see  note  (10),  ante  178. 
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tionS)  a  claimant  in  feenBimple  may  have  a  tMre  writ  of  right ;  which  is  in 
ita  nature  the  highest  writ  in  the  law  (o),  and  lieth  only  of  an  estate  in  fee- 
simple,  and  not  for  him  who  hath  a  less  esliate.  This  writ  lies  eoncurrently 
with  ail  other  real  actions^  in  which  an  estate  of  fee-simple  may  he  reco- 
vered :  and  it  also  lies  after  them,  being  as  it  were  an  appeal  to  the  mere 
right,  when  judgment  hath  been  had  as  to  the  possession  in  an  in- 
ferior possessory  ^action  {p).  But  though  a  writ  of  right  may  [*194] 
be  brought,  where  the  demandant  is  entitled  to  the  possession,  yet 
it  rarely  is  adviseable  to  be  brought  in  such  cases ;  as  a  more  expeditious 
and  easy  remedy  is  had,  without  meddling  with  the  property,  by  proving 
the  demandant's  own,  or  his  ancestor's,  possession,  and  their  illegal  ouster, 
in  one  of  the  possessory  actions.  But  in  case  the  right  of  possession  be 
lost  by  length  of  time,  or  by  judgment  against  the  true  owner  in  one  of 
these  inferior  suits,  there  is  no  other  choice  :  this  is  then  the  only  remedy 
that  can  be  had ;  and  it  is  of  so  forcible  a  nature,  that  it  overcomes  all  ob- 
stacles, and  cleats  all  objections  that  may  have  arisen  to  cloud  and  obscure 
the  tide.  And,  after  issue  once  joined  in  a  writ  of  right,  the  judgment  is 
abeolutely  final  (15) ;  so  that  a  recovery  had  in  this  action  may  l^  plead- 
ed in  bar  of  any  other  claim  or  demand  (q). 

The  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have  said,  to  re- 
cover limda  in  fee-simple,  unjustly  withheld  from  the  true  proprietor.  But 
there  ate  also  some  other  writs  which  are  said  to  be  in  the  nature  of^  writ 
of  right,  because  their  process  and  proceedings  do  mostly  (though  not  en- 
tirely) agree  with  the  writ  of  right :  but  in  some  of  them  the  fee-simple  is 
not  demanded ;  and  in  others  not  land,  but  some  incorporeal  hereditament. 
Some  of  these  have  been  already  mentioned,  as  the  writ  of  right  ofiower, 
tfformedon^  d^e.  and  the  others  will  hereafter  be  taken  notice  of  under 
toeir  proper  divisions.  Nor  is  the  mere  writ  of  right  alone,  or  always,  ap- 
plicable to  every  case  of  a  claim  of  lands  in  fee-simple  :  for  if  the  lord'fei 
tenant  in  fee-simple  dies  without  heir,  whereby  an  escheat  accrues,  the  lord 
shall  have  a  writ  of  escheat  (r),  which  is  in  the  nature  of  a  writ  of  right  {s). 
And  if  one  of  two  or  more  coparceners  deforces  the  other,  by  usurping  the 
cole  possession,  the  party  aggrieved  shall  have  a  writ  of  right,  de- 
raHonabUi  parte  (/),  which  may  be  grounded  on  the  *seisin  of  the  [*195] 
ancestor  at  any  time  during  his  life ;  whereas  in  a  nuper  obiit 
(which  is  a  possessory  remedy)  Ui)  he  must  be  seised  at  the  time  of  his 
deadi.  But,  waving  these  and  other  minute  distinctions,  let  us  now  return 
to  the  general  writ  of  right. 

This  writ  ought  to  be  first  brought  in  the  court-baron  (to)  of  the  lord,  of 
whom  the  lands  are  holden  ;  and  Uien  it  is  open  or  patent :  but  if  he  holds 
no  court,  or  hath  waived  his  right,  remisit  curiam  ftusm,  it  may  be  brought 

(•)  V.  N.  B.  1.  («)  Booth,  135. 

8)  iW.  1.5.  (f)  F.N.B.«. 

)  nid.  •.    Co.  Lm.  lis.  («)  See  para  186. 

{r}  F.  N.  B.  141.  («)  Append.  No.  I. «  1. 

^15)  In  New-York,  as  before  mentioned,  three  yean,  and  may  be  allowed  again  if  ap- 

wnta  of  right  are  laperseded  bjr  the  action  of  plied  for  in  two  years  after  the  jodgment  in 

eiectment ;  and  by  toe  2  R.  S.  309,  %  36,  dee.  the  second  suit.    If  rendered  on  defaalt,  the 

toe  judgment  in  ejectment  rendered  on  a  ver-  judgment  may  be  vacated  in  five  years,  and  a 

diet  or  on  defanlt,  is  cocelasiYe  as  to  the  title  new  trial  granted.    Persons  under  disabilities 

upon  the  party  against  whom  it  is  rendered,  have  the  usual  exception  in  their  favour.  See 

and   thdee    claiming   under  him   after  suit  notes  10  and  (f)  ante,  p.  178 :  and  2  R.  S.  30S, 

brou^t.    But  if  rendered  on  a  Mrdicf,  a  new  f  39. 
trial  must  be  allowed  once  if  applied  for  in 
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in  the  king's  courts  by  writ  ofprasdpe  originally  (x) ;  and  then  it  is  a  writ 
of  right  close  (y) ;  being  directed  to  the  sheriff  and  not  the  lord  (»).  Also, 
when  one  of  the  king's  immediate  tenants  in  capite  is  deforced,  his  writ  of 
right  is  called  a  writ  of  praecipe  in  capite  (the  improper  use  of  which,  as 
well  as  of  the  former  praecipe  quia  dominus  remisit  curiam^  so  as  to  oust  the 
lord  of  his  jurisdiction,  is  restrained  by  magna  carta)  (a),  and,  being  directed 
to  the  sheriff  and  originally  returnable  in  the  king's  courts,  is  also  a  writ 
of  right  close  (6).  There  is  likewise  a  little  writ  of  right  close^  secundum 
consuetudinem  manerii,  which  lies  for  the  king's  tenants  in  ancient  de- 
mesne (c),  and  others  of  a  similar  nature  (J),  to  try  the  right  of  their  lands 
and  tenements  in  the  court  of  the  lord  exclusively  (e).  But  the  writ  of 
right  patent  itself  may  also  at  any  time  be  remoyed  into  the  county-court, 
by  writ  of  tolt  (/),  and  from  thence  into  the  king's  courts  by  writ  of  pone  ( g) 
or  recordari  facias,  at  the  suggestion  of  either  party  that  there  is  a  delay  or 
defect  of  justice  (A). 

In  the  progress  of  this  action  (t),  the  demandant  must  allege  some  seisin 

of  the  lands  and  tenements  in  himself  (16),  or  else  in  some  person 
[*196]    under  whom  he  claims,  and  then  derive  the  right  *from  the  persmi 

so  seised  to  himself ;  to  which  the  tenant  may  answer  by  denying 
the  demandant's  right,  and  averring  that  he  has  more  right  to  hold  the 
lands  than  the  demandant  has  to  demand  them:  and  this  right  of  the  te- 
nant being  shewn,  it  then  puts  the  demandant  upon  the  proof  of  his  title  : 
in  which,  if  he  fails,  or  if  the  tenant  hath  shewn  a  better,  the  demandant 
and  his  heirs  are  perpetually  barred  of  their  claim  ;  but  if  he  can  make  it 
appear  that  his  right  is  superior  to  the  tenant's,  he  shall  recover  the  land 
against  the  tenant  and  his  heirs  for  ever.  But  even  this  writ  of  right,  how- 
aver  superior  to  any  other,  cannot  be  sued  out  at  any  distance  of  time. 
For  by  the  ancient  law  no  seisin  could  be  alleged  by  the  demandant,  but 
from  die  time  of  Henry  the  First  {k);  by  the  statute  of  Merton,  20  Hen. 
III.  c.  8,  from  the  time  of  Henry  the  Second  ;  by  the  statute  of  Westm. 
1.  3  Edward  I.  c.  39.  from  the  time  of  Richard  the  First;  and  now,  by 


(*)  F.N.B.t. 
(y)  Booth,  gi. 


Finch,  L.31S. 


(s)  Append.  No.  I.  k  4. 

(t)  F.N.*B.d. 

<e)  See  book  11.  ch.  6. 

(d)  Kitchen,  tit.  copyliold. 

(c)  Bracton,  1, 1,  e.  11, 1.  4  «r. 


1,  e.  0,  4-  tr.  3,  c. 


IS,  ^  Q.    Old  Tenor,  r.  ttmr.  en  tooage.    Old  N. 
t.  garde.  ^  t.  brief e  de  rtcto  elaus.  F.  n.  B.  11. 
(/)  Append.  N.  I.  «  8. 

5)  F.  N.  B.  8,  4. 

(i)  Append.  No.  I.  k  5. 

(k)  GUnv.  1 8,  c.  3.    Co.  Lttt.  114. 


(16)  A  writ  of  right  cannot  be  maintained 
without  shewing  an  actual  aeisin  by  taluM  the 
etflUee^  either  in  the  demandant  himself  or 
the  aneaator  from  whom  he  claims.  1  H.  B. 
1.  And  the  demandant  must  allege  in  his 
eonnt  that  his  ancestor  was  seised  of  right,  as 
weU  as  that  he  was  seised  in  his  demesne,  as 
of  fee.  2  B.  dc  P.  570.  5  £ast,  272.  And 
if  the  count  state  that  the  lands  descended  to 
four  women,  as  nieces  and  co-heirs  of  J.  S., 
it  must  also  shew  how  they  were  nieces.  3 
B.  &P.453.  IN.  R.66.  Proof  of  posses- 
sion of  land  and  pernancy  of  the  rents,  is  pri- 
ma facie  evidence  of  a  seisin  in  fee  of  the 
pernor.  But  proof  of  forty  jreara'  subseouent 
possession  by  a  daughter,  while  a  son  and  heir 
lived  near  and  knew  the  fact,  is  much  stronger 
•Tidenee  that  the  first  possessor  had  only  a 
ptrtioalar  estate.   5  Taunt.  326w   1  Marsh.  68. 


The  court  requires  a  strict  obserranca  of  the 
prescribed  forms  in  this  proceeding,  and  will 
not  assist  the  demandant  who  applies  to  rec- 
tify omissions  or  irregularities.  2  N.  R.  4S9. 
1  Marsh.  602.  1  Taunt.  415.  1  Bing.  208. 
The  court  will  not  permit  the  mise  joined  in 
a  writ  of  right  to  be  tried  by  a  jui^  instead  of 
the  grand  assise,  though  bom  parties  de8ire.3l. 
1  B.  dc  P.  192.  As  to  summoning  and  swi^ar- 
ing  the  four  knighU,  see  3  Moore,  249.'  1 
Taunt.  &  firod.  17.  They  may  be  summoned 
from  the  grand  juiy  when  present  at  the  as- 
sizes, lb.  As  to  the  tender  of  the  demymark, 
and  what  the  demandant  must  prove  nreTious 
to  the  tenant  being  put  upon  proof  of  nis  titlo» 
see  Holt  C.  N.  P.  657 ;  and  see  the  preoedenU 
and  notes,  3  Chitty  on  PL  4th  ed.  1355  to  139a 
See  also  ante,  p.  167.  note. 
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itttnta  32  Heniy  VIII.  c.  2.  seisin  in  a  writ  of  right  shall  be  within  sixty 
years.  So  that  the  possession  of  lands  in  fee-simple  uninterraptedly,  for 
threescore  years,  is  at  present  a  sufficient  title  against  all  the  world ;  and 
cannot  be  impeached  by  any  dormant  claim  whausoe^er  (17). 

I  ha^e  now  gone  through  the  several  species  of  injury  by  ouster  and 
dispossessicm  of  the  freehold,  with  the  remedies  applicable  to  each.  In 
considering  which  I  have  been  unavoidably  led  to  touch  upon  such  obso- 
lete and  alwtruse  learning,  as  it  lies  intermixed  with,  and  alone  can  explain 
the  reason  of,  those  parts  of  the  law  which  are  now  more  generally  in  use. 
For,  without  contemplating  the  whole  fabric  together,  it  is  impossible  to 
form  any  clear  idea  of  the  meaning  and  connexion  of  those  disjointed  parts 
which  still  form  a  considerable  branch  of  the  modem  law ;  such  as  the 
doctrine  of  entries  and  remitter,  the  levying  of  fines,  and  the  suffering  of 
Jconunon  recoveries.  Neither  indeed  is  any  considerable  part  of  that,  which 
I  have  selected  in  this  chapter  from  among  the  venerable  monu- 
ments of  our  ancestors,  so  *absoluteiy  antiquated  as  to  be  out  of  [*197] 
fwt^^  though  the  whole  is  certainly  out  of  ust :  there  being  but  a 
very  few  instances  for  more  than  a  century  past  of  prosecuting  any  real 
action  for  land  by  writ  of  entry,  assise,  formedon,  writ  of  right,  or  Otherwise. 
The  forms  are  indeed  preserved  in  the  practice  of  common  recoveries ;  but 
they  are  forms  and  nothing  else ;  for  which  the  very  clerks  that  pass  them 
are  seldom  capable  to  assign  the  reason.  But  the  title  of  lands  is  now 
nsoally  tried  in  actions  of  ejectment  or  trespass ;  of  which  in  the  following 
chapters. 


CHAPTER  XL 
OF  DISPOSITION,  OR  OUSTER,  OF  CHATTELS  REAL. 

Having  in  the  preceding  chapter  considered  with  some  attention  the 
several  species  of  injury  by  dispossession  or  ouster  of  i}ie  freehold,  together 
with  the  regular  and  well-connected  scheme  of  remedies  by  actions  real, 
which  are  given  to  the  subject  by  the  common  law,  either  to  recover  the 
possession  only,  or  else  to  recover  at  once  the  possession,  and  also  to  esta- 
blish the  right  of  property  ;  the  method  which  I  there  marked  out  leads 
me  next  to  consider  injuries  by  ouster  of  chattels  real ;  that  is,  by  amoving 
the  possession  of  the  tenant  from  an  estate  by  statute-merchant,  statute- 
slaple,  recognizance  in  the  nature  of  it,  or  elegit ;  or  from  an  estate  for 
years. 

I.  Ouster,  or  amotion  of  possession,  from  estates  held  by  statute,  recog- 
nizance, or  elegit  (1),  is  only  liable  to  happen  by  a  species  of  disseisin,  or 

(17)  This  it  fmr  iron  being  onirsfBally  trae ;  land  for  sixty  years,  yet  if  his  entiy  is  not 

Ibr  SB  umntermpted  possession  for  sixty  years  tolled  he  may  enter  and  brinjg  any  action  of 

wfll  aot  enate  a  title  where  the  claimant  or  his  own  possession ;  and  if  bis  entry  be  con  • 

dsMsadant  had  do  rifht  to  enter  within  that  geuble,  and  he  enter,  he  may  ha^e  an  action 

tine ;  as  where  sn  estate  in  tail,  for  life,  or  of  his  own  possession."    4  Co.  11.  b.    See 

ioK  ye«is,  eontinoes  above  sixty  years,  still  notes'  ante,  178. 130. 

die  revenioner  may  enter  and  recoTer  the  es-       (1)  There  sre  nosneh  estates  in  New- Yoik. 

tUbt ;  th*  possession  most  be  adverse,  and  lord  As  to  the  law  of  New- York  on  ejectment,  see 

Coke  says,  "  it  has  been  resdved,  that  al-  note  17,  p.  907. 
'   a  man  has  been  out  of  possession  of 
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turning  out  of  the  legal  proprietor,  before  his  estate  is  detennined  by  iu«« 
ing  the  sum  for  which  it  is  given  him  in  pledge.  And  for  such  ouster, 
though  the  estate  be  merely  a  chattel  interest,  Uie  owner  shall  hare  the 
same  remedy  as  for  an  injury  to  a  freehold  ;  vim.  by  assise  of  novel  dis' 
seisin  (a).  But  this  depends  upon  the  several  statutes,  which 
[*199]  ^create  these  respective  interests  (6),  and  which  expressly  provide 
and  allow  this  remedy  in  case  of  dispossession.  Upon  which 
account  it  is  that  sir  Edward  Coke  observes  (c),  that  these  tenants  are  said 
to  hold  their  estates  ut  liberum  tenementum,  untU  their  debts  are  paid :  be- 
cause by  the  statutes  they  shall  have  an  assise,  as  tenants  of  the  freehold 
shall  have  ;  and  in  that  respect  they  have  the  similitude  of  a  freehold  {d), 
II.  As  for  ouster,  or  amotion  of  possession,  from  an  estate  for  if  ears ;  this 
happens  only  by  a  like  kind  of  disseisin,  ejection,  or  turning  out,  of  the 
tenant  from  the  occupation  of  the  land  during  the  continuance  of  his  term. 
For  this  injury  the  law  has  provided  him  with  two  remediefli,^cording  to 
the  circumstances  and  situation  of  the  wrongdoer :  the  wnt  of  ejectiane 
firmae  ;  which  lies  against  any  one,  the  lessor,  reversioner,  remainder-man, 
or  any  stranger,  who  is  himself  the  wrongdoer  and  has  committed  the  in- 
jury complained  of :  and  the  writ  of  qtutre  ejedt  infra  terminum ;  which 
lies  not  against  the  wrongdoer  or  ejector  himself,  but  his  feoffee  or  other 
person  claiming  under  him.  These  are  mixed  actions,  somewhat  between 
real  and  personal ;  for  therein  are  two  things  recovered,  as  well  restitution 
of  the  term  of  years,  as  damages  for  the  ouster  or  wrong. 

I.  A  writ  ihenof  ejectione  firmae,  or  action  of  trespass  in  ejectmeni  (3), 
lieth  where  lands  or  tenements  are  let  for  a  term  of  years  ;  and  afterwards 
the  lessor,  reversioner,  remainder-man,  or  any  stranger,  doth  eject  or  oust 
the  lessee  of  his  term  (0).  In  this  case  he  shall  have  his  writ  of  ejection 
to  caU  the  defendant  to  answer  for  entering  on  the  lands  so  demised  to  the 
plaintiff  for  a  term  that  is  not  yet  expired,  and  ejecting  him  (/).  And  by 
this  writ  the  plaintiff  shall  recover  back  his  term,  or  the  remainder  of  it, 

with  damages. 
[*200]        *Since  the  disuse  of  real  actions,  this  mixed  proceeding  is  be- 
come the  common  method  of  trying  the  title  to  lands  or  tenements. 
It  may  not  therefore  be  improper  to  delineate,  with  some  degree  of  minute- 

(0)  F.  N.  B.  ITS.  (c)  1  Inst.  4S. 

(b)  Stat.  Westm.  9.    18  Edw.  I.  c.  18.    Stat,  d*  (d)  S«e  book  H.  ch.  10. 

meregtoribut,  tl  Ed.  m.  c.  9.    Stat.  S3  Hen.  VUI.  (e)  F.  N.  B.  «M). 

c. «,  4  9.  if)  8«e  Appendix,  No.  n.  k  1< 

(%\  See  in  general,  Adama  on  Ejectment ;  grant,  not  capable  of  being  delivered  in  eze- 

Tidd  Prac.  8  ed.  518,  dte. ;   Ranington  on  cation,  as  an  advowsoa,  common  in  groaa, 

Ejectm.  by  Ballatine ;  Com.  Dig.  Ejectment ;  Cro.  Jao.  146 ;  a  piscary,  ib.    Cro.  Car.  492. 

1  Chitty  on  PI.  4th  ed.  172.  8  Mod.  277.    1  Brownl.  148.  contra  per  As- 

In  general  ejectment  will  lie  to  recover  poi-  hunt,  J.    1  T.  R.  361.    And  where  the  owner 

session  of  any  thing  whereon  an  entry  can  be  of  the  fee,  by  indenture,  granted  to  A.  free  U- 

made,  and  whereof  the  sheriff  can  deliver  berty  to  dig  for  tin,  and  all  other  metals, 

possession.    But  an  ejectment  cannot  be  main-  throughout  ceitain  lands  therein  described, 

tained  for  a  close,  11  Rep.  55.    Godb.  53 ;  a  and  the  use  of  all  water,  waterooursee,  and  to 

manor,  without  describing  the  quantity  of  land  make  adits,  dec.  reserving  to  himself  liberty 

therein,  Lsteh.  61.     Lat.  Rep.  SOI.     Hetl.  to  drive  any  new  adit,  and  to  cany  any  new 

146;  a  messuage  end  tmtmeiUt  1  East,  441.  watercouise  over  the  premisee  granted,  habea- 

Stra.  834 ;  bot  after  vetdict  (even  pending  a  dum  for  twenty-one  yeers,  with  tigiA  of  le* 

rale  to  arrest  the  judgment  on  this  ground)  entry  for  breach  of  ooveaaats ;  this  deed,  it 

the  eoort  wfll  nve  iesve  to  enter  the  verdict  was  held,  did  not  amount  to  a  leaae,  but  oon- 

accordinc  to  tne  judge's  notes  for  the  mes-  tained  a  mere  lioenee  to  dig,  dec.  and  the 

suage  omy,  8  East,  357 ;  nor  a  messuage  in-  grantee   could   not   maintaia  ejectment  for 

fflMmMf,  3  Wils.  83  i  nor  a  messuage  situate  mines  lying  within  the  limits  of  the  set,  hot 

in  the  parishes  of  A.  end  B.  or  bus  ^  them,  7  not  connected  with  the  workings  of  the  gnut- 

Hod.  457 ;  Bor  for  things  that  lie  merely  in  tee.    8  B.  de  A.  784. 
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B,  its  history,  the  manner  of  its  process,  and  the  principles  whereon  it  is 
grounded. 

We  have  before  seen  {g),  that  the  writ  of  covenant,  for  breach  of  the 
contract  contained  in  the  lease  for  years,  was  anciently  the  only  specific 
remedy  for  recovering  against  the  lessor  a  term  from  which  he  had  ejected 
his  lessee,  together  with  damages  for  the  ouster.  But  if  the  lessee  was 
ejected  by  a  stranger,  claiming  under  a  title  superior  {h)  to  that  of  the  less« 
or,  or  by  a  grantee  of  the  reversion  (who  might  at  any  time  by  a  common 
recovery  have  destroyed  the  term)  (i),  though  the  lessee  might  still  main- 
tain an  action  of  covenant  against  the  lessor,  for  non-performance  of  his 
contract  or  lease,  yet  he  could  not  by  any  means  recover  the  term  itself. 
If  the  ouster  was  committed  by  a  mere  stranger,  without  any  title  to  the 
land,  the  lessor  might  indeed  by  a  real  action  recover  possession  of  the  free- 
hold, but  the  lessee  had  no  other  remedy  against  the  ejector  but  in  dama- 
ges, by  a  wht  o(  ejeetione  firmaey  for  the  trespass  committed  in  ejecting  him 
irom  his  farm  (A).  But  afterwards,  when  the  courts  of  equity  began  to 
oblige  the  ejector  to  make  a  specific  restitution  of  the  land  to  the  party  im- 
mediately injured,  the  courts  of  law  also  adopted  the  same  method  of  doing 
complete  justice  ;  and,  in  the  prosecution  of  a  writ  of  ejectment,  introduced 
a  species  of  remedy  not  warranted  by  the  original  writ  nor  prayed 
by  the  declaration  (which  are  ^calculated  for  damages  merely,  [*201] 
and  are  silent  as  to  any  restitution),  vue.  a  judgment  to  recover 
the  term,  and  a  writ  of  possession  thereupon  (/).  This  method  seems  to 
have  been  settled  as  early  as  the  reign  of  £dward  IV.  (m) ;  though  it  hath 
been  said  (n)  to  have  first  begun  under  Henry  VII.  because  it  probably 
was  then  first  applied  to  its  present  principal  use,  that  of  trying  the  title  to 
the  land. 

The  better  to  apprehend  the  contrivance,  whereby  this  end  is  efi*ected, 
we  must  recollect  that  the  remedy  by  ejectment  is  in  its  orisrinal  an  action 
brought  by  one  who  hath  a  lease  for  years,  to  repair  the  injury  done  him 
by  dispossession.  In  order  therefore  to  convert  it  into  a  method  of  trying 
titles  to  the  freehold,  it  is  first  necessary  that  the  claimant  do  take  posses- 
sion of  the  lands,  to  empower  him  to  constitute  a  lessee  for  years,  that  may 
be  capable  of  receiving  this  injury  of  dispossession.  For  it  would  be  an 
offence,  called  in  our  law  maintenance  (of  which  in  the  next  book),  to  con- 
vey a  title  to  another,  when  the  grantor  is  not  in  possession  of  the  land  ; 
and  indeed  it  was  doubted  at  first,  whether  this  occasional  possession,  ta- 
ken merely  for  the  purpose  of  conveying  the  title,  excused  the  lessor  from 
the  legal  guilt  of  maintenance  (o).  When  therefore  a  person,  who  hath 
right  of  entry  into  lands,  determines  to  acquire  that  possession,  which  is 
wrongfully  withheld  by  the  present  tenant,  he  makes  (as  by  law  he  may) 
a  formal  entry  on  the  premises ;  and  being  so  in  the  possession  of  the  soil, 
be  there,  upon  the  land,  seals  and  delivers  a  lease  for  years  to  some  third 

8)  8«6  pag*  157.  eooenna  ;  tt  si  par  lettie  ou  gnmiee  tk  mtriion 

)  P.  N.  B.  14&.  trieft  de  covenant  versus  son  lessor,  et  wantera 

W  *f«  book  "•  ch-9.  especial  count,  4c.     (Pits.  abr.  t.  eject,  firm.  «.) 

(jk)  P.  0.  Mic.  II.    Bjectims  firmae  WeH  ^m  im  See  Bract.  1, 4,  ir.  1,  c.  S6. 

actum  de  trespass  en  son  natwe,  et  U  plaint^  ne  MO  See  Append.  No.  II.  ^  4.  props  fin. 

recovera  son  terms  que  est  a  vemr,  nient  plus  que  (m)  7  Edw.  IV.  6.     Per  Fairfax  ;  si  Jumu  port 

en  trtspass  home  reeovera   damages  pur  trespass  sjeetume  firmae,  le  plaintiff  recovera  son  terms  qui 

msKt/aitt  mes  afeser;  mes  U  eonvieni  a  suer  par  est  axere,  si  bien  come  in  quare  ejecit  infra  termi- 

action  da  oousnasU  al  eomen  law  a  recoverer  son  nam;  et,  si  nul  soit  arrere,  donques  tout  in  daatages. 

terms :  quod  tola  cwia  concessit,    Ei  per  BeUtna^  <Bro.  Ahr.  i.  quare  ejeeit  infra  terminmn,  6.) 

tacamanlsff  est,  lou  home  est  ousts  ds  son  terms  par  (n)  F.  N.  B.  SSO. 

ootraager,  H  aoera  ejections  Jbmas  versus  ee'/v  que  (o)  1  Oh.  Rep.  Append.  39. 
k»  ousts;  et  sQ  sail  oasU  par  son  lessor,  kri^e  do 

VOL.  11.  23 
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person  or  lessee :  and,  having  thus  given  him  entry,  leaves  him  In  posses- 
sion of  the  premises.  This  lessee  is  to  stay  upon  the  land,  till  the  prior  te- 
nant, or  he  who  had  the  previous  possession,  enters  thereon  afresh  and 

ousts  him  ;  or  till  some  other  person  (either  by  accident  or  by  agree- 
[*202]  ment  before-hand)  comes  upon  the  land,  and  turns  him  *out  or 

ejects  him.  For  this  injury  the  lessee  is  entitled  to  his  action  of 
ejectment  against  the  tenant,  or  this  casual  ejector,  whichever  it  was  that 
ousted  him,  to  recover  back  his  term  and  damages.  But  where  this  ac- 
tion is  brought  against  such  a  casual  ejector  as  is  before  mentioned,  and 
not  against  the  very  tenant  in  possession,  the  court  will  not  suffer  the  te- 
nant to  lose  his  possession  without  any  opportunity  to  defend  it.  Where- 
fore it  is  a  standing  rule,  that  no  plaintiff  shall  proceed  in  ejectment  to  re- 
cover lands  against  a  casual  ejector,  without  notice  given  to  the  tenant  in 
possession  (if  any  there  be),  and  making  him  a  defendant  if  he  pleases. 
And,  in  order  to  maintain  the  action,  the  plaintiff  must,  in  case  of  any  de- 
fence, make  out  four  points  before  the  court ;  viz.  title,  lease,  entry,  and  oust^ 
er.  First,  he  must  shew  a  good  title  in  his  lessor,  which  brings  the  matter 
of  right  entirely  before  the  court;  then,  that  the  lessor,  being  seized  or  pos- 
sessed by  virtue  of  such  title,  did  make  him  the  lease  for  the  present  term  ; 
thirdly,  that  he,  the  lessee  or  plaintiff,  did  enter  or  take  possession  in  conse- 
quence of  such  lease  ;  and  then,  lastly,  that  the  defendant  ousted  or  ejected 
him.  Whereupon  he  shall  have  judgment  to  recover  his  term  and  dama- 
ges ;  and  shall,  in  consequence,  have  a  tonV  of  possession,  which  the  sheriflf 
is  to  execute  by  delivering  him  the  undisturbed  and  peaceable  possession 
of  his  term. 

This  is  the  regular  method  of  bringing  an  action  of  ejectment,  in  which 
the  title  of  the  lessor  comes  collaterally  and  incidentally  before  the  court, 
in  order  to  shew  the  injury  done  to  the  lessee  by  this  ouster.  This  method 
must  be  still  continued  in  due  form  and  strictness,  save  only  as  to  the  notice 
to  the  tenant,  whenever  the  possession  is  vacant,  or  there  is  no  actual  oc- 
cupant of  the  premises ;  and  also  in  some  other  cases  (3).  But,  as  much 
trouble  and  formality  were  found  to  attend  the  actual  making  of  the  lease, 
entry,  and  ouster,  a  new  and  more  easy  method  of  trying  titles  by  writ  of 
ejectment,  where  there  is  any  actual  tenant  or  occupier  of  the  premises  in 
dispute,  was  invented  somewhat  more  than  a  century  ago,  by  the  lord  chief 
justice  RoUe  ( p),  who  then  sat  in  the  court  of  upper  bench ;  so 
[^03] '  called  during  the  exile  of  king  Charles  the  ^Second.  This  new 
method  entirely  depends  upon  a  string  of  legal  fictions  ;  no  actual 
lease  is  made,  no  actual  entry  by  the  plaintiff,  no  actual  ouster  by  the  de- 
fendant ;  but  all  are  merely  ideal,  for  the  sole  piurpose  of  trying  the  title  (4). 

(p)  Styl.  Pract.  Reg.  106.  <e^.  1057.) 

(3)  When  the  remedy  by  ejectment  is  pur-  cues,  provided  for  by  the  4  Oea  IL  e.  2B,  11 

■aed  in  an  inferior  court,  the  fictions  of  the  Geo.  11.  c.  19,  and  57  Geo.  III.  c.  52. 

modem  system  are  not  applicable,  for  inferior  (4)  An  actual  entry  is  necessary  to  avoid  a 

courts  have  not  the  power  of  framing  rules  for  fine  levied  with  proclamations,  according  to 

eonfessing  lease,  entry,  and  ouster,  nor  the  the  statute  4  Hen.  VII.  c.  24.  see  book  2.  p. 

meana,  if  such  rules  were  entered  into,  of  en-  352 ;  and  the  demise  laid  in  the  ejectment 

forcing  obedience  to  them.    1  Keb.  690.  795.  must  be  subse9uent  to  the  entry  ;  but  that  is 

Oilb.  Eject.  38.    Adams  on  Eject.  173.     If  the  only  case  m  which  an  actual  entry  is  re- 

the  rule  requiring  service  of  notice  upon  the  quired,  2  Stra.  1086.     Doug.  468.     1  T.  R. 

tenant  in  possession  cannot  be  observed,  on  741.    4  Bro.  P.  C.  353.    3  Burr.  1896.    7T. 

account  of  his  having  quitted,  and  his  place  R.  433.     1  Prest  Conv.  207.     9  East,  17; 

of  residence  is  unknown,  2  Stra.  1064.    4  T.  unless  it  is  an  ejectment  brought  to  recover 

R.  464.  the  claimant  must  resort  to  the  ancient  on  a  vacant  possession,  and  not  by  a  landlord 

practice,  Ad.  Eject.  161.  except  in  particular  upon  a  right  of  re-entry  under  the  4  Geo.  II. 
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To  thu  end,  in  the  proceedings  (q)  a  lease  for  a  term  of  years  is  stated  to 
bare  been  made,  by  him  who  claims  title,  to  the  plaintiff  who  brings  the 
action,  as  by  John  Rogers  to  Richard  Smith,  which  plaintiff  ought  to  be 
some  real  person,  and  not  merely  an  ideal  fictitious  one  who  hath  no  exists 
eoce,  as  is  frequently  though  unwarrantably  practised  (r)  (5) ;  it  is  also 
stated  that  Smith  the  lessee  entered ;  and  that  the  defendant  William 
Stiles,  who  is  called  the  eastud  e^ctar,  ousted  him  ;  for  which  ouster  he 
brings  this  action.  As  soon  as  this  action  is  brought,  and  the  complaint 
fully  stated  in  the  declaration  (s),  Stiles,  the  casual  ejector,  or  defendant, 
sends  a  written  notice  to  the  tenant  in  possession  of  the  lands,  as  George 
Saunders,  informing  him  of  the  action  -brought  by  Richard  Smith,  and 
transmitting  him  a  copy  of  the  declaration ;  withal  assuring  him  that  he, 
Sdles  the  defendant,  has  no  title  at  all  to  the  premises,  and  shall  make  no 
defence ;  and  therefore  advising  the  tenant  to  appear  in  court  and  defend 
bis  own  title  :  otherwise  he,  the  casual  ejector,  will  suffer  judgment  to  be 
had  against  him ;  and  thereby  the  actual  tenant  Saunders  wiU  inoTitably 
be  turned  out  of  possession  (t).  On  receipt  of  this  friendly  caution,  if  the 
tenant  in  possession  does  not  within  a  limited  time  apply  to  the  court  to 
be  admitted  a  defendant  in  the  stead  of  Stiles,  he  is  supposed  to  have  no 
right  at  all ;  and,  upon  judgment  being  had  against  Stiles  the  casual  eject* 
or,  Saunders  the  real  tenant  will  be  turned  out  of  possession  by  the 
sheriff. 

But,  if  the  tenant  in  possession  applies  to  be  made  a  defendant,  it  is 
allowed  him  upon  this  condition ;  that  he  enter  into  a  rule  of  court  (u)  to 
confess,  at  the  trial  of  the  cause,  three  of  the  four  requisites  for  the  main- 
tenance of  the  plaintiff's  action ;  viz,  the  lease  of  Rogers  the 
lessor,  the  entry  of  Smith  *the  plaintiff,  and  his  ouster  by  Saunders  [*204] 
himself,  now  made  the  defendant  instead  of  Stiles  :  which  requi- 
sites being  whoUy  fictitious,  should  the  defendant  put  the  plaintiff  to  prove 
them,  he  must  of  course  be  nonsuited  for  want  of  evidence  ;  but  by  such 
stipulated  confession  of  lease,  entry ^  and  ouster,  the  trial  will  now  stand  upon 
the  merits  of  the  title  only  (6).     This  done,  the  declaration  is  altered  by 

(ff)  8«e  Append.  No.  II.  H,  S.  (0  IM- 

(r)  0  Mod.  809.  (»)  Hnd.^Z, 

(«)  Append.  No.  II.  «  S. 

e.  28 ;  in  which  case  the  leaeor  or  bit  attorney  may  be  preauined  to  be  snrrendered.  2  T.  R. 
most  actttally  seal  a  lease  upon  the  premises  695.  1  T.  R.  758.  In  Doe  on  the  demise  of 
to  the  plaintiff,  who  mast  be  ejected  by  a  real  Bowennan  ▼.  Sybonm,  7  T.  R.  2.  lord  Ken- 
person.  See  the  mode  of  proceeding,  Adams  yon  declared,  that  in  all  cases  where  trustees 
on  Eject.  173.  ought  to  convey  to  the  beneficial  owner,  he 

(5)  The  practice  was  reprobated,  because  would  leave  it  to  the  jury  to  presume,  where 
it  was  considered  that  it  provided  no  respon-  such  a  presumption  might  reasonabljr  be  made, 
sibility  for  costs  in  case  the  defendant  sue-  that  they  had  conveyed  accordingly,  in  order  to 
eeeded.  But  this  objection  is  now  obviated,  prevent  a  just  title'  from  being  defeated  by  a 
by  its  being  always  part  of  the  consent  rule,  matter  of  form.  But  if  such  a  presumption  can- 
ihat  in  such  case  the  lessor  of  the  plaintiff  not  be  made,  be  who  has  only  the  equitable 
will  pay  the  costs,  and  an  attachment  will  lie  estate,  cannot  recover  in  ejectment  Jonas 
against  him  for  disobedience  of  this,  as  of  v.  Jones,  7  T.  R.  46.  The  doctrine  respect- 
every  other  rule  of  court.  Adams  on  Eject  ing  the  presumption  of  a  surrender'of  a  term, 
235. 298.  though  assigned  to  attend   the  inheritance. 

(6)  It  has  been  determined,  that  no  eject-  still  prevsils,  2  B.  &  A.  710.  782.  3  Bar.  ^ 
ment  can  be  maintained  where  the  lessor  of  Ores.  616 ;  but  see  Mr.  Sugden's  able  essay 
the  plaintiff  has  not  a  legal  right  of  entry ;  on  the  subject  of  presuming  the  surrsnder  of 
and  the  heir  at  law  was  barred  from  recover-  a  term.  A  person,  who  claims  under  an  ^tgU 
ing  in  ejectment,  where  there  was  an  unsatis-  sued  out  against  the  landlord,  cannot  recover 
ted  term  raised  for  the  purpose  of  securing  an  in  ejectment  a^nst  the  tenant  whose  lease 
annuity,  though  the  heir  claimed  the  estate  was  graflted  pnor  to  the  plaintiff's  judgment, 
■objeet  to  thai  chaige.    But  a  satisfied  tenn  8  T.  K.  2. 
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ibserting  the  name  of  George  Saunders  instead  of  William  Stiles,  and  the 
cause  goes  down  to  trial  under  the  name  of  Smith  (the  plaintiff),  on  ther 
demise  of  Rogers  (the  lessor),  against  Saunders,  the  new  defendant.  And 
therehi  the  lessor  of  the  plaintiff  is  bound  to  make  out  a  clear  title,  other- 
wise his  fictitious  lessee  cannot  obtain  judgment  to  have  possession  of  the 
land  for  the  term  supposed  to  be  granted  (7).  But,  if  the  lessor  makes 
out  his  title  in  a  satisfactory  manner,  then  judgment  and  a  writ  of  posses- 
sion shall  go  for  Richard  Smith  the  nominal  plaintiff^  who  by  this  trial  has 
proved  the  right  of  John  Rogers,  his  supposed  lessor.  Yet,  to  prevent 
fraudulent  recoveries  of  the  possession,  by  collusion  with  the  tenant  of  the 
land,  all  tenants  are  obliged  by  statute  11  Geo.  II.  c.  19,  on  pain  of  for- 
feiting three  years'  rent,  to  give  notice  to  their  landlords,  when  served  with 
any  declaration  in  ejectment  (8) :  and  any  landlord  may  by  leave  of  the 
court  be  made  a  co-defendant  to  the  action,  in  case  the  tenant  himself  ap- 
pears to  it ;  or,  if  he  makes  default,  though  judgment  must  be  then  signed 
against  the  casual  ejector,  yet  execution  shall  be  stayed,  in  case  the  land- 
lord applies  to  be  made  a  defendant,  and  enters  into  the  common  rule  (9) ; 
a  right,  which  indeed  the  landlord  had,  long  before  the  provision  of  this 
statute  (v) ;  in  like  manner  as  (previous  to  the  statute  of  Westm.  2.  c.  3.) 
if  in  a  real  action  the  tenant  of  the  freehold  made  default,  the  remainder- 
roan  or  reversioner  had  aright  to  come  in  and  defend  the  possession  ;  lest, 
if  judgment  were  had  against  the  tenant,  the  estate  of  those  behind  should 
be  turned  to  a  naked  right  (w)  (10).  But,  if  the  new  defendants,  whether 
landlord  or  tenant,  or  both,  after  entering  into  the  common  rule,  fail  to  ap- 
pear at  the  trial,  and  to  confess  lease,  entry,  and  ouster,  the  plaintiff.  Smith, 
must  indeed  be  there  nonsuited,  for  want  of  proving  those  requisites  ;  but 
judgment  will  in  the  end  be  entered  against  the  casual  ejector  Stiles  ;  for 
the  condition  on  which  Saunders,  or  his  landlord,  was  admitted  a  defen- 
dant is  broken,  and  therefore  the  plaintiff  is  put  again  in  the 
[*205]  *same  situation  as  if  he  never  had  appeared  at  all ;  the  conse- 
quence of  which  (we  have  seen)  would  have  been,  that  judgment 
would  have  been  entered  for  the  plaintiff,  and  the  sheriff,  by  virtue  of  a 
writ  for  that  purpose,  would  have  turned  out  Saunders,  and  delivered  pos- 
session to  Smith.  The  same  process  therefore  as  would  have  been  had, 
provided  no  conditional  rule  had  been  ever  made,  must  now  be  pursued  as 
soon  as  the  condition  is  broken  (11). 

(V)  Styl.  Pract.  Rec.  108.  111.  965.    7  Mod.  70.        (w)  Bracton,  I  5.  e,  10,  «  U. 
Salic.  257.    Burr.  1301. 

(7)  Before  the  following  rales,  it  was  no-  to  proseoute  his  suit  against  the  aaid  defend- 
cesfiarv  for  lessor  of  plaintiff  to  prove  on  the  ant,  then  no  oosts  shall  be  allowed  fornot fur* 
trial  the  defendant's  possession  of  the  premi-  ther  prosecuting  the  same,  but  the  said  do- 
ses in  question,  although  the  defendant  had  fendant  shall  pay  costs  to  the  plaintiff,  in  that 
entered  into  the  general  consent  rule,  to  eon-  case  to  be  taied.  In  the  following  year,  the 
fees  lease,  entry,  and  ouster.  7  T.  R.  327.  1  same  rule  was  adopted  by  the  court  of  com- 
B.  &  P.  573.  But  by  rule  K.  B.,  M.  T.  1820,  mon  pleas.  See  2  Brod.  &  Bing.  470. 
it  was  ordered  that  in  every  action  of  eject-  (8)  1  R.  S.  743,  27. 
ment,  the  defendant  shall  specify  in  the  con-  (9)  2  R.  S.  342,  f  17.  See  also  id.  339, 
sent  rule,  for  what  premises  he  intends  to  do-  §1,  dee. 

fend,  and  shall  consent  in  such  rule  to  confess  (10)  A  devisee,  although  he  has  never  been 

upon  the  trial,  that  the  defendant  (if  he  de«  in  possession,  has  been  permitted  to  defend  as 

fends  as  tenant,  or  in  case  he  defends  as  land-  a  landlord  under  this  statute.     1 1  Geo.  II.  e. 

lord,  that  his  tensni)  was  at  the  time  of  the  19.    4  T.  R.  122. 

service  of  the  declaration,  in  the  possession  (IH  Where  an  ejectment  is  defended  mere- 

of  such  premises  ;  and  that  if  upon  the  trial  ly  to  continue  the  possession  of  the  premises, 

the  defendant  shall  not  confess  such  posses-  and  no  defence  is  made  at  the  trial,  the  prac- 

■ion,  as  well    as  lease,   entry,  and    ouster,  tice  is  for  the  crier  of  the  court,  first,  to  call 

wheieby  the  plaintiff  shall  not  be  able  further  the  defendant  to  confess  lease,  entry,  and  one* 
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The  damages  recorered  in  these  actions,  though  formerly  their  only  in- 
tent, are  now  usually  (since  the  title  has  been  considered  as  the  principal 
question)  very  small  and  inadequate  ;  amounting  commonly  to  one  shil- 
ling, or  some  other  trivial  sum.  In  order  therefore  to  complete  the  reme- 
dy, when  the  possession  has  been  long  detained  from  him  that  had  the 
right  to  it,  an  action  of  trespass  also  lies,  after  a  recovery  in  ejectment,  to 
recover  the  mesne  profits  which  the  tenant  in  possession  has  wrongfully 
received  (12).  Which  action  may  be  brought  in  the  name  of  either  the 
nominal  plaintiff  in  the  ejectment,  or  his  lessor,  against  the  tenant  in  pos- 
session :  whether  he  be  made  party  to  the  ejectment,  or  suffers  judgment 
to  go  by  default  (x).  In  this  case  the  judgment  in  ejectment  is  conclusive 
evidence  against  the  defendant,  for  all  profits  which  have  accrued  since  the 
date  of  the  demise  stated  in  the  former  declaration  of  the  plaintiff;  but  if 
the  ]^aintiff  sues  for  any  antecedent  profits,  the  defendant  may  make  a 
new  defence  (13)«  (14). 

(«)  4  Burr.  088. 


cer,  and  then  the  plaintiff,  as  in  other  cases  of 
nonsuits,  to  eome  fitrth  or  be  will  lose  his  writ 
of  nisi  fius.  Though  in  this  case  the  judg- 
oient  is  giren  against  the  casual  ejector,  yet 
the  eoets  are  taxed  as  in  other  cases,  and  if 
the  real  defendant  refuses  to  pay  them,  the 
court  will  grant  an  attachment  against  him. 
Balk.  259.  In  like  manner,  if  there  be  a  ver* 
diet  for  the  defendant,  or  the  nominnl  plaintiff 
be  nonsuited  without  the  default  of  the  de- 
fendant, the  defendant  must  tax  his  costa  and 
sue  out  a  writ  of  execution  against  the  nomi* 
nal  plaintiff;  and  if,  upon  serving  the  lessor 
of  tlM  plaintiff  with  his  writ  and  a  copy  of 
the  rale  to  confess  lease,  entry,  and  ouster, 
Che  lessor  of  the  plaintiff  does  not  pay  the 
oosU,  the  eourt  will  grant  an  attachment 
iffaiiist  him.  2  Cromp.  Praet.  214.  In  eject- 
ment the  unsuccessful  party  may  re-tiry  the 
tame  question  as  often  as  he  pleases  without 
the  leave  of  the  court  ;t  for  by  making  a 
frssh  demise  to  another  nominal  character,  it 
becomes  the  action  of  a  new  plsintiff  upon 
another  right,  and  the  courta  of  law  cannot 
any  farther  prevent  this  repetition  of  the  ac- 
tion, than  by  ordering  the  proceedings  in  one 
ejectment  to  be  stayed  tiU  the  costa  of  a  for- 
mer ejectment,  though  brought  in  another 
court,  be  dischaiged.  2B1a.  Rep.  1158.  Barnes, 
133.  But  a  court  of  equity,  in  some  instances 
where  there  has  been  several  trials  in  eject- 
ment for  the  same  premises,  though  the  title 
was  entirely  legal,  has  granted  a  perpetual  in- 
janctioB.    IP.  W.  672. 

(12)  But  with  reference  to  mesne  profito 
•eerued  up  to  the  day  of  the  verdict,  and  in 
cases  where  the  tenancv  existed  under  lease 
or  agreement,  resort  to  this  separate  action  is 
•o|»erseded  by  sect.  2  of  stat  1  Geo.  IV .  e.  87, 
which  enacta,  *'  Wherever  thereafter  it  shaU 
appear  on  the  trial  of  any  ejectment,  at  the 
•nit  of  a  landlord  against  a  tenant,  that  such 
tenant  or  his  attorney  hath  been  served  with 
due  notice  of  trial,  the  plaintiff  shall  not  be 

t  See  p.  194,  note  15,  ante,  contra. 

t  In  New-York  the  statute  expressly  limits 
the  recovery  to  six  years'  rent  and  profita, 
aad  the  defendant  may  set  off  the  value  of  his 


nonsuited  for  default  of  the  defendant's  ap- 
pearance, or  of  confession  of  lease,  entty, 
and  ouster;  but  the  production  of  the  consent 
rule  and  undertaking  of  the  defendant,  shall 
in  all  such  cases  be  sufficient  evidence  of 
lease,  entry,  and  ouster ;  and  the  judge  before 
whom  such  cause  shall  come  on  to  be  tried 
shall,  whether  the  defendant  shall  appear  upon 
such  trial  or  not,  permit  the  plaintiff  on  the 
trial,  after  proof  ot  his  right  to  recover  pos- 
session of  the  whole  or  of  anv  part  of  the 
premises  mentioned  in  the  declaration,  to  go 
into  evidence  of  the  mense  profits  thereof, 
which  shall  or  might  have  aeerued  from  the 
day  of  the  expiration  or  determination  of  the 
tenant's  interest  in  the  same,  down  to  the  time 
of  the  verdict  given  in  the  cause,  or  to  some 
preceding  day,  to  be  specially  mentioned 
therein ;  and  the  jury  on  the  trial  finding  for 
the  plaintiff,  shall  in  such  case  give  their  ver- 
dict upon  the  whole  matter,  both  as  to  the  re^ 
covery  of  the  whole  or  sny  part  of  the  premi- 
ses, and  also  as  to  the  amount  of  the  dama- 
ges to  be  paid  for  such  mesne  profita.  The 
said  act  not  to  bar  landlord  from  bringing 
trespass  for  the  mesne  profito  to  secrue  from 
the  verdict  or  the  day  so  specified  therein 
down  to  the  day  of  the  delivery  of  possession 
of  the  premises  recovered  in  the  ejectment.** 

(13)  Contra  now  in  New- York,  by  2  R.  S. 
311,  ^  49. 

(14)  The  defendant  may  plead  the  statute 
of  limitations,  and  by  that  means  protect  him- 
self from  the  payment  of  all  mesne  ]>rofita, 
except  those  which  have  aecraed  within  the 
last  six  years.    Bull.  N.  P.  884 

The  common  remedy  by  ejectment  is  gene- 
rally treated  as  a  mixed  action,  the  party  in- 
terested thereby  recovering  his  ettole,  and 
damage$  for  the  ouster ;  but  as  those  dsmagea 
are  nominal,  and  the  claimant  must,  in  oider 
to  recover  the  intermediate  profits,  resort  to  an 
action  of  trespass,  such  action  of  ejectment  ia 
in  substance  merely  for  the  lecoveiy  of  the 

improvementa :  the  plaintiff  recovers  nothing 
for  the  use  of  the  impioTemente.  (2  R.  S. 
311,  ^  49,  &c.) 
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Such  is  the  modem  way  of  obliquely  bringing  in  question  the  title  to 
lands  and  tenements,  in  order  to  try  it  in  this  collateral  manner ;  a  method 
which  is  now  universally  adopted  in  almost  every  case.  It  is  founded  on 
the  same  principle  as  the  ancient  writs  of  assise,  being  calculated  to  try 
the  mere  possetsory  title  to  an  estate  ;  and  hath  succeeded  to  those  real 
actions,  as  being  infinitely  more  convenient  for  attaining  the  end  of  justice ; 
because  the  form  of  the  proceeding  being  entirely  fictitious,  it  is  wholly  in 
the  power  of  the  court  to  direct  the  application  of  that  fiction,  so  as  to  pre- 
vent fraud  and  chicane,  and  eviscerate  the  very  truth  of  the  title.  The 
writ  of  ejectment  and  its  nominal  parties  (as  was  resolved  by  all 
[*206]   the  *judges)  (y)  are  ''  judicially  to  be  considered  as  the  fictitious 

(y)  Mich.  St  Geo.U.    4BaTr.MB. 

lute  (1  Geo.  IV.  c.  87.)  6  B.  &  A.  770.  Bat 
an  ftgreemeDt  m  yarithkg,  Ihr  apartmenta  for 
thret  tiunuhM  certain,  comot  witoin  the  mean- 
ing of  the  words  of  the  act,  where  the  party 
holda  for  any  term,  or  number  of  yean  certain, 
or  from  year  to  year.  5  B.  dc  A.  76&  1  Dow. 
&  Ry.  433.  A  tenant  being  in  poeaeetion,  on- 
der  an  agreement  that  the  landlord  abould 
grant  a  lease  for  eight  years,  and  that  the  te- 
nant should  pay  40*.  for  every  day  he  held 
dver,  continued  to  hold  Ihe  whole  time,  thou|[h 
the  lease  was  never  granted ;  and  upon  hia 
holding  over,  notice  to  quit  and  demand  of 
possession,  with  notice  of  ejectment,  was  re- 
gularly served.  It  was  held  that  the  tenant 
was  not  to  be  treated  as  a  tenant  from  year  to 
year,  and  that  the  demand  of  possession  was 
sufficient  notice  within  the  statute,  so  as  to 
entitle  the  plaintiff  to  the  benefit  of  the  undei^ 
Uking,  and  security  requited  by  that  statute. 
2  Dow.  and  Ryl.  seS. 

The  rule  nisi,  calling  on  a  tenant  to  enter 
into  a  recognizance  under  this  statute,  need 
not  specify  all  the  partieulais  thereby  reonii«d» 
as  the  court  may  mould  the  rule  accoraing  to 
ite  requisites,  upon  shewing  causes  5  B.  ^ 
A.  766.  1  Dowl.  &  Ry.  433.  The  time  within 
which  the  undertaking  and  security  required 
by  the  statute  shall  be  civen,  is  to  be  fixed  by 
the  court  at  the  time  the  rule  is  granted.  2 
DowL  dc  Rv.  668.  After  a  rule  granted  in  a 
cause,  entitled  Doe,  dec.  ?.  Roe,  to  which  the 
tenant  in  possession  appeared,  judgment  was 
entered  up,  and  execution  taken  out  against 
the  tenant  by  name^  and  it  was  held  not  to  be 
irregular.    3  Dow.  dc  Ryl.  230. 

The  court,  on  making  a  rale  abeolnte,  un- 
der this  act  (no  cause  being  shewn),  for  th« 
tenanli*s  undertaking  to  give  the  plaintiff  judg- 
ment, to  be  entered  up  againet  the  lesi  de- 
fendant, and  to  enter  into  a  recognisance  in  a 
reatoneMe  ston,  conditioned  to  pay  the  ooets 
and  damages  which  should  be  recovered  by 
the  plaintiff  in  the  action ;  ordered  the  tenant 
to  appear  in  the  neat  suoceeding  term,  to  find 
such  oail  as  was  specified  in  the  former  rule ; 
and  on  no  cause  being  shewn  to  that  oitlcr, 
they  directed  the  rule  for  entering  up  judg- 
ment for  the  plaintiff  to  be  made  absolute. 
The  court  can  only  ^ive  a  reasonable  sum  for 
the  costs  of  the  action,  and  not  for  the  mesne 
profiu,  the  amount  of  which  must  be  ascertain- 
ed by  the  prothonotary.  6  Moore,  54.  See 
further,  as  to  the  proceedings  on  this  statute, 
Tidd,8ed.541,dtc. 


estate.  But  in  one  instance,  in  favour  of  land- 
lords»  a  temedy  by  ejectment  is  ^iven  nearly 
resembling  the  ancient  mixed  action ;  for  it  is 
enacted  by  1  Geo.  IV.  c.  87.  that  upon  refussl 
'  trf  a  late  tenant  to  deliver  up  possession  upon 
tne  expiration  of  his  tenancy  by  lease  or  v/nt- 
Um  agreement,  and  after  lawful  demand  in 
writina,  the  landlord,  on  bringing  an  ejectment, 
BMy  aodress  a  notice  at  the  foot  of  the  declant- 
tion  to  the  tenant  requiring  him  to  appear  in 
court  on  the  first  day  of  the  next  term ;  or  if  in 
Wales,  or  the  counties  palatine  of  Chester, 
Lancaster,  or  Durham,  on  the  first  day  of  the 
aasisee,  or  appearance  day,  there  to  be  made 
defendant,  and  to  find  bail ;  or  in  case  of  his 
aon-appeamnce,  upon  production  of  the  lease, 
agreement,  dc&  and  the  proper  affidaviu  by 
the  landlord,  dtc.  the  court  may  grant  a  rule, 
callinc  on  the  tenant  to  shew  cause  whr  he 
ehottlu  not,  upon  being  admitted  defendant, 
beside  entering  into  the  common  rule,  under- 
take, in  case  a  verdict  should  pass  against  him, 
to  give  the  phuntiff  a  judgment,  to  he  entered 
up  againat  the  real  deiendant  of  the  term  next 
preceding  the  trial ;  and  also,  wfav  he  should 
not  enter  into  s  recognisance  by  himself  and 
two  aufficient  sureties  in  a  reasonable  sum  (to 
be  nsmed),  conditioned  to  pay  the  costs  and 
damages  which  shall  be  recovered  by  the  plain- 
tiff in  the  action.  Upon  the  rule  being  made 
absolute,  if  the  tenant  do  not  conform,  judg- 
ment to  be  for  the  plaintiff.  The  act  further 
provides,  thst  whether  the  defendant  appear  or 
not  at  the  trial,  the  plaintiff  may  go  into  proof, 
and  the  jury  give  carnages  for  mense  profits 
down  to  the  verdict  or  a  day  specified  therein. 
See  1  Dow.  dc  Ryl.  433.  But  when  the  re- 
auired  undertaking  is  given,  it  is  provided, 
that  if  it  appear  to  the  judge  that  the  finding 
of  thfS  jury  was  contrary  to  the  evidence,  he 
may  order  a  stay  of  execution  till  the  fifth  day 
of  the  next  term ;  and  he  is  bound  to  make 
Uiis  order  if  the  defendsnt  desire  it,  upon  his 
undertakiiM  to  give  security  not  to  commit 
any  kind  of  waste,  or  sell  the  crops,  d&c.  And 
if  the  result  of  the  trial  under  this  act  be 
against  the  landlord,  the  tenant  shall  have 
judament  with  double  coeU. 

The  sutute  1  Geo.  IV.  c.  87.  does  not  extend 
to  the  ease  of  a  leesee,  holding  over  after  notice 
to  quitf^iven  by  himself,  where  his  tenancy  has 
not  expired  by  the  efflux  of  time.  1  Dow.  dc 
Ry.  540.  And  where  a  tenant  holds  from  year 
to  year,  without  a  lease  or  agreement  m  lort- 
tmg,  it  is  not  within  the  fiiat  section  of  the  sta- 
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form  of  aa  ftotion,  really  brought  by  the  lessor  of  the  ]>laintiff  against  the 
tenant  in  possession  :  inventeid,  under  the  control  and  power  of  the  court, 
for  the  advancement  of  justice  in  many  respects ;  and  to  force  the  par^ 
ties  to  go  to  trial  on  the  merits,  without  being  entangled  in  the  nicety  of 
pleadings  on  either  side." 

fiut  a  writ  of  ejectment  is  not  an  adequate  means  to  try  the  title  of  all 
estates  ;  for  on  those  things,  whereon  an  entry  cannot  in  fact  be  made,  no 
entry  shall  be  supposed  by  any  fiction  of  the  parties.  Therefore  an  eject- 
ment will  not  lie  of  an  advowson,  a  rent,  a  common,  or  other  incorporeal 
hereditament  (s) :  except  for  tithes  in  the  hands  of  lay  appropriators,  by 
the  express  purview  of  statute  32  Hen.  VIII.  c.  7.  which  doctrine  hath 
since  been  extended  by  analogy  to  tithes  in  the  hands  of  the  clergy  (a)  : 
nor  will  it  lie  in  such  cases,  where  the  entry  of  him  that  hath  right  is  taken 
away  by  descent,  discontinuance,  twenty  years'  dispossession,  or  other- 
wise. 

This  action  of  ejectment  is  however  rendered  a  very  easy  and  expedi- 
tious remedy  to  landlords  whose  tenants  are  in  arrear,  by  statute  4  Geo.  II. 
c.  28.  which  enacts,  that  every  landlord,  who  hath  by  his  lease  a  right  of 
re-entry  in  case  of  non-payment  of  rent,  when  half  a  year's  rent  is  due,  and 
no  sufficient  distress  is  to  be  had,  may  serve  a  declaration  in  ejectment  on 
his  tenant,  or  fix  the  same  upon  some  notorious  part  of  the  premises,  which 
shall  be  valid,  without  any  formal  re-entry  or  previous  demand  of  rent. 
And  a  recovery  in  such  ejectment  shall  be  final  and  conclusive,  both  in 
law  and  equity,  unless  the  rent  and  all  costs  be  paid  or  tendered  within  six 
calendar  months  afterwards  (15),  (16). 

2.  The  writ  of  quare  ejedt  infra  tenninum  lieth,  by  the  ancient 
law,  where  the  wrongdoer  or  ejector  is  not  himself  in  'possession    [*207] 
of  the  lands,  but  another  who  claims  under  him.     As  where  a 
man  leaseth  lands  to  another  for  years,  and,  after,  the  lessor  or  reversioner 
entereth,  and  raaketh  a  feoffment  in  fee,  or  for  life,  of  the  same  lands  to  a 
stranger  :  now  the  lessee  cannot  bring  a  writ  of  ejectione  firmae  or  eject- 


ed) BrowBL  199.    Cro.  Car.  4M.    SCn.  64. 


(a)  Cro.  Car.  301.    S  Lord  Raym.  789. 


(15)  2  R.  S.  505,  ^  30,  <Scc. 

(16)  Where  there  is  a  suificient  distreu  up- 
on the  premises,  the  landlord  cannot  maintain 
ma  ejectment,  upon  his  right  of  re-entry,  for 
BOB-pajment  of  rent,  under  this  statute  :  nor 
can  be  maintain  an  action  of  ejectment  for  a 
forfeiture  at  common  law,  unless  he  has  de- 
numded  the  rent  on  the  last  of  the  specified 
dmys  for  the  payment  thereof,  just  before  sun- 
set. As  where  the  proviso  in  a  lease  is,  "  that 
if  the  rent  shall  be  behind,  and  unpaid  by  the 
speee  of  thirty,  or  any  other  number  of  dajs 
alter  the  days  of  payment,  it  shall  be  lawful 
lor  the  lessor  to  re-enter."  A.  demand  must 
bo  made  of  the  precise  rent  in  arrear,  on  the 
thirtieth  or  other  last  day,  a  convenient  time 
jnot  before  and  until  sunset  upon  the  land,  or 
at  the  dweHing-house,  or  the  mctt  notorious 
place.    1  Saund.  287.  n.  16.    7  T.  R.  117. 

The  U  Geo.  U.  c.  10.  s.  16.  fives  the  land- 
lord a  ottmmary  remedy  hy  application  to  two 
jnotiecs  of  the  peace,  where  a  tenant  at  rack- 
nat,  or  at  foil  three-fourths  of  the  yearly  value, 
btUBS  an  arrsar  a  year's  rent,  deserts  the  pre- 
■iaeo  and  leaves  the  same  uncultivatea  or 
iiaocoo|iiedv  and  so  sufficient  distress  thereon. 


In  such  case,  after  fourteen  days'  notice,  the 
justices  may  put  the  landlord  in  possession; 
and  the  57  Geo.  III.  c.  52.  extends  the  regula- 
tion to  such  tenants  as  are  half  a  year  in  arrear. 
As  to  the  proceeding  of  the  justices  under 
these  acts,  and  how  far  the  record  of  such  pro- 
ceedinjn  will  be  conclusive  in  their  behalf, 
see  3  Bar.  dc  Cres.  649. 

Difficulties  having  frequently  arisen,  and 
considerable  expenses  having  been  incurred 
by  reason  of  the  refusal  of  persons,  who  had 
been  permitted  to  occupv,  or  who  had  intruded 
themselves  into  varith  nouses,  to  deliver  up 
possession  of  such  houses,  by  stat.  59  Geo.  III. 
c.  13.  s.  24.  two  justices  are  empowered  in 
such  cases  to  cause  possession  to  be  delivered 
to  churchwardens  and  overseers.  The  mode 
of  proceeding  is  prescribed  by  this  statute. 
The  visitois  and  feoffees  of  a  free  grammar 
school,  who  have  dismissed  the  schooi-maater 
for  misconduct,  cannot  maintain  ejectment  for 
the  school -house  till  they  have  determined  the 
master's  interest  therein,  upon  summons  in 
the  ordinary  manner,  when  he  might  be  heard 
to  answer  the  charges  forming  the  pound  of 
dismissal.    1  Bing.  357.    8  T.  R.  180. 
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ment  against  the  feoffee ;  because  he  did  not  eject  him,  hot  the  reveraiwi'* 
er ;  neither  can  he  have  any  such  action  to  recover  his  term  against  the 
reversioner,  who  did  oust  him  ;  because  he  is  not  now  in  possession.  And 
upon  that  account  this  writ  was  devised,  upon  the  equity  of  the  statute 
Westm.  2.  c.  24.  as  in  a  case  where  no  adequate  remedy  was  abeady  pro- 
vided (b).  And  the  action  is  brought  against  the  feoffee  for  deforcing,  or 
keeping  out,  (he  original  lessee,  during  the  contuioance  of  his  term  i  and 
herein,  as  in  the  ejectment,  the  plaintiff  shall  recover  so  much  of  the  term 
as  remains ;  and  also  shall  have  actual  damages  for  that  portion  of  it, 
whereof  he  has  been  unjustly  deprived.  But  since  the  introduction  of  fic« 
titious  ousters,  whereby  the  title  may  be  tried  against  any  tenant  in  pos-^ 
session  (by  what  means  soever  he  acquired  it),  and  the  subsequent  reco« 
very  of  damages  by  action  of  trespass  for  mesne  profits,  this  action  is  fiallen 
into  disuse  (17). 

(A)  P.  N.  B.  108. 

(17)  [q  N«w-York  the  Revised  Sututes 
have  eMentiallv  altered  the  action  of  eject- 
ment ;  all  the  old  fictions  are  abolished.  The 
plaintiflf  is  the  person  actually  claiming  title, 
and  the  defendant  must  be  an  actual  occupant 
of  the  lands*  or,  if  there  be  no  occupant,  he 
must  be  a  person  claiming  title.  The  action  is 
oommenceld  by  serving  a  copy  of  the  declara- 
tion on  the  defendant,  and  also  a  notice  sub- 
joined in  writing,  stating  that  the  declaration 
will  be  filed  on  some  specified  day  in  the  same 
term,  if  it  be  term  time,  or  else  in  the  next 
term ;  and  that  a  rule  will  then  be  entered  re- 
quiring kiin  to  appear  and  plead  in  20  days, 
or  judgment  will  oe  entered  against  him  and 
he  be  deprived  of  the  premises.  The  decla- 
nttioa  must  be  served  on  the  defendant  person- 
ally, or  on  some  person  of  suitable  age  at  his 
resj^nce :  but  if  it  be  not  served  personally, 
ttji^^ule  to  plead  cannot  be  entered  without 
flrspecial  order  of  the  court. 
'^The  declaration  states  that  the  plaintiff  was 
possessed  of  the  premises  on  some  specified 
dsy  after  his  title  accrued,  and  that  the  de- 
fendant, on  some  subsequent  specified  day, 
entered  and  withholds  them  unlawfully  from 
theplaintiff  to  his  damage  any  nominal  sum. 

Tne  premises  must  be  described  with  such 
certainty  that  possession  of  them  can  be  de- 
livered. The  plaintiff  must  slso  state  whe- 
ther he  claims  the  whole  or  an  undivided  share, 
and  what  that  share  is ;  whether  he  claims  in 
fee,  for  his  own  life  or  the  life  of  another,  or 
for  a  term  of  years ;  and  must  specify  such 
lives  and  the  duration  of  the  term.  If  the  ac- 
tion he  to  recover  dower,  the  widow  states 
that  she  was  possessed  of  an  undivided  third 
part  of  the  premises  as  her  reasonable  dower 
as  widow  ot  her  husband,  naming  him. 

In  any  case  (except  of  dower)  there  msy  be 
several  counts,  and  several  parties  may  be 
named  as  plaintiffs,  jointly  in  one  count  and 
seperstely  m  others. 

The  consent  rule,  and  the  confession  of 
lease,  entry,  and  ouster,  bebg  thus  made  un- 
necessary, are  abolisheiL 

The  defendant  may  by  rule  of  court  or  or- 
der of  a  judge,  compel  the  attorney  for  the 
plaintiff  to  produce  his  suthority  to  sue  :  the 
proceedings  then  are  as  in  ordinary  actions 
until  the  verdict,  eicept  that  the  defendant 


can  only  plead  the  general  issue  or  demur. 
The  verdict  specifies  minutely  which  of  the 
plaintiffs  is  entitled  to  recover,  and  against 
which  of  the  defendants ;  also,  whether  he  if 
to  recover  the  whole  or  an  undivided  share« 
the  fee,  or  a  smaller  specified  estate. 

This  action  may  be  tirought  as  well  where 
a  writ  of  right  or  dower  before  by,  as  in 
the  cases  formerly  allowed  for  the  action  of 
ejectment :  but  cannot  be  brought  by  a  mort- 
gagee, or  his  assigns  or  representatives. 

As  to  the  conclusiveness  of  the  jadgmentyMe 
ante,  note  15.  p.  194. 

Instead  of  the  action  for  mense  profits,  the 
plaintiff,  in  one  year  after  judgment,  enters  on 
the  record  a  suggestion  of  his  claim,  which  is 
in  the  same  form  as  the  declaration  for  use 
and  occupation ;  but  is  served  in  the  same 
way  as  the  declaration  in  ejectment.  The 
rule  to  plead  and  other  proceedings  are  then 
as  in  ordinary  personal  actions.  But  the  de- 
fendant cannot  controvert  the  matters  that 
might  have  been  controverted  in  the  ejectment 
suit :  be  may,  however,  show  in  mitigation  of 
damages  a  subsequent  recovery  by  himself  or 
another  of  the  same  premises,  or  of  a  part  there- 
of:  he  may  also  show  the  actual  time  at  which 
he  entered.  If  the  action  be  for  dower,  com- 
missioners are  appointed  to  make  admeasore- 
ment  of  dower.    (2  R.  S.  903-^12.) 

By  the  2  R.  S.  312,  &c.,  a  person  being 
three  years  in  possession  of  lands  or  tene- 
ments, and  claiming  the  fee,  may  compel  any 
claimant  to  come  into  the  Supreme  Court  and 
controvert  the  plaintifl^s  title,  or  be  forever 
bsrred.  But  if  the  claimant  be  under  any  of 
the  usual  disabilities,  the  plaintiff  cannot  pro- 
ceed in  this  way.    See  ante,  p.  178,  note  (t). 

Summary  proceedings  are  also  allowed  f2 
R.  S.  512,  ^c.)  against  a  tenant  who  holds 
over  after  the  expiration  of  his  term,  or  after 
taking  the  benefit  of  any  insolvent  act,  or  act 
for  the  relief  of  his  person  from  imprison- 
ment, or  after  a  sale  under  an  execution 
against  him,  and  the  title  under  such  sale  be- 
coming perfected,  or  after  default  in  pavment 
of  rent,  while  in  this  last  case  no  goods  are 
on  the  premises  sufficient  to  satisfy  the  rent 
by  distress :  or  if  the  tenant  leaves  the  premi- 
ses unoccupied  and  uncultivated,  andf  there 
are  not  sufficient  goods  to  satisfy  such  distrsss. 
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CHAPTER  XII. 
OP    TRESPASS  (1). 

In  the  two  preceding  chapters  we  have  considered  such  injuries  to  real 
property,  as  consisted  in  an  ouster,  or  amotion  of  the  possession.  Those 
which  remain  to  be  discussed  are  such  as  may  be  offered  to  a  man's  real 
property  without  any  amotion  from  it. 

The  second  species  therefore  of  real  injuries,  or  wrongs  that  affect  a 
man's  lands,  tenements,  or  hereditaments,  is  that  of  trespass.  Trespass, 
in  its  largest  and  most  extensive  sense,  signifies  any  transgression  or  of- 
fence against  the  law  of  nature,  of  society,  or  of  the  country  in  which  we 
live ;  whether  it  relates  to  a  man's  person,  or  his  property.  Therefore 
beating  another  is  a  trespass  ;  for  which  (as  we  have  formerly  seen)  an 
action  of  trespass  vi  et  artnis  in  assault  and  battery  will  He ;  taking  or  de- 
taining a  man's  goods  are  respectively  trespasses  ;  for  which  an  action  of 
trespass  vi  et  armis^  or  on  the  case  in  trover  and  conversion,  is  given  by  the 
law  :  so  also  non*performance  of  promises  or  undertakings  is  a  trespass, 
upon  which  an  action  of  trespass  pn  the  case  in  assumpsit  is  grounded  : 
and,  in  general,  any  misfeasance  or  act  of  one  man  whereby  another  is 
injuriously  treated  or  damnified,  is  a  transgression  or  trespass  in  its  largest 
sense  ;  for  which  we  have  already  seen  (a)  that  whenever  the  act  itself  is 
directly  and  immediately  injurious  to  the  person  or  property  of 
another,  *and  therefore  necessarily  accompanied  with  some  force,  [*209] 
an  action  of  trespass  vi  et  armis  will  lie  ;  but,  if  the  injury  is  only 
consequential,  a  special  action  of  trespass  on  the  case  may  be  brought  (2). 

(a)  See  page  1S3. 

^ •  *» 

-  I  ■  ■ 

(1)  See  in  general,  Com.  Dig.  Treapaes ;  thrower,  or  whether  the  act  of  the  aeoond 
Bae.  Ab.  Treapaaa;  Tin.  Ab.  Treapaaa  ;  1  thrower  waainToluotar7,(whichaeema  to  hare 
Chitty  on  PL  149  to  172.  been  the  opinion  of  the  jury),  or  wilful  and 

(2)  See  theae  diatinctiona  fullv  conaidered,  miachievoua,  and  if  ao,  whether  the  firat 
1  Chitty  on  PI.  115  to  122,  ana  149  to  172.  thrower  alone  ought  not  to  have  been  anawer- 
TIm  diatinetaona  between  actions  of  trespass  able  for  the  conaeoaences.    For  if  A.  throws 


vi  tt  armis  for  an  immediate  injury,  and  actiona    a  atone  at  B.,  which,  after  it  liea  ()aietly  at  hia 
of  trespass  upon  the  caae  for  a  consequential    foot,  B.  takes  up  and  throwa  a^in  at  C.,  it  is 


are  frequently  veiy  subtle :  see  the    presumed  that  C.  has   his  action  againat  B. 
snbjeet  moch  considered  in  2  Bl.  Rep.  692. f    only;  but  if  it  is  thrown  at  B.,  and  B.,  by 


In  a  case  where  an  action  of  trespaas  «i  <f  or^  warding  it  off  from  himself,  gives  it  a  different 

miff  was  brought   against  the  defendant  for  direction,  in  consequence  of  which  it  strikes 

throwing  a  lighted  aquib  in  a  public  market,  C,  in  that  case,  it  is  wholly  the  act  of  A.,  and 

which  fell  upon  a  stall,  the  owner  of  which,  to  B.  must  be  considerod  meroly  as  an  inani- 

defend  himself  and  his  goods,  took  it  up  and  mate  object,  which  may  chance  to  divert  its 

throw  it  to  another  part  of  the  market,  where  course.    In  the  caae  of  Leame  v.  Bray,  3  East, 

it  struck  the  plaintiff  and  put  out  his  eye  ;  the  598,  it  was  decided,  that  if  one  man  drives  a 

question  was  much  discussed,  whether  the  carriage,  being  on  the  wrong  side  of  the  road, 

person  injured  ought  to  have  brought  an  action  againat    another   carriage,   though   nninten- 

of  trespass  vi  tt  ormu,  or  an  action  upon  the  tionally,  the  action  ought  to  be  trespass  vi  ef 

ease ;  and  one  of  the  four  judges  strenuously  anm»,  and  the  oonit  declare  generally,  that  if 

contended  that  it  ought  to  have  been  an  action  the  injurious  act  be  the  immediate  reaoh  of 

upon  the  case.    But  I  should  conceive,  that  the  ibrce  ori^nally  applied  by  the  defendant, 

Ihe   question  was  more   properly  this,  via.  and  the  pUintiff  be  injured  by  it,  it  is  the  sub-' 

whether  an  action  of  trespsss  vi  H  armU  lay  jeet  of  an  action  of  trespaaa  «i  H  ormw  by  ^l 

against    the    original   or   the    intennediate  the  cases  both  anoient  and  modern. 

t  In  New- York,  by  2  R.  8.  553, 1 16,  ease  may  be  brought  wherever  trespass  could,  exoept 
im  wrongs  to  rssX  estate. 

Vol.  II.     ^  24 
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But  in  the  limited  and  confined  sense  in  which  we  are  at  present  to 
consider  it,  it  signifies  no  more  than  an  entry  on  another  man's  ground 
without  a  lawful  authority,  and  doing  some  damage,  however  inconsider- 
able, to  his  real  property.  For  the  right  of  meutn  and  tuum,  or  property  in 
lands,  being  once  established,  it  follows  as  a  necessary  consequence,  that 
this  right  must  be  exclusive ;  that  is,  that  the  owner  may  retain  to  him- 
self the  sole  use  and  occupation  of  his  soil :  every  entiy  therefore  thereon 
without  the  owner's  leave,  and  especially  if  contrary  to  his  express  order, 
is  a  trespass  or  transgression.  The  Roman  laws  seem  to  have  made  a 
direct  prohibition  necessary,  in  order  to  constitute  this  injury;  "  ^t  alienum 
Jundum  ingreditur^  potest  a  domino,  si  is  pfaeviderit,  proMberi  ne  ingredia' 
tur  (h)"  But  the  law  of  England,  justly  considering  that  much  inconve* 
nience  may  happen  to  the  owner,  before  he  has  an  opportunity  to  forbid 
the  entry,  has  carried  the  point  much  farther,  and  has  treated  every  entry 
upon  another's  lands  (unless  by  the  owner's  leave,  or  in  some  very  particu- 
lar cases),  as  an  injury  or  wrong,  for  satisfaction  of  which  an  action  of 
trespass  will  lie  ;  but  determines  the  quantutn  of  that  satisfaction,  by  con- 
sidering how  far  the  offence  was  wilful  or  inadvertent,  and  by  estimating 
the  value  of  the  actual  damage  sustained  (3). 

Every  unwarrantable  entry  on  another's  soil  the  law  entitles  a  trespass 
by  breaking  his  close  :  the  words  of  the  writ  oi  trespass  commanding  the 
defendant  to  shew  cause  guare  clauswn  qtterentis  fregit.  For  every  man's 
land  is  in  the  eye  of  the  law  enclosed  and  set  apart  from  his  neighbour's  : 
and  that  either  by  a  visible  and  material  fence,  as  one  field  is  divided 
from  another  by  a  hedge ;  or  by  an  ideal  invisible  boundary, 
[*210]  *existiag  only  in  the  contemplation  of  law,  as  when  one  man's 
land  adjoins  to  another's  in  the  same  field  (4).  And  every  such 
entry  or  breach  of  a  man's  close  carries  necessarily  along  with  it  some 
damage  or  other ;  for,  if  no  other  special  loss  can  be  assigned,  yet  still 
the  words  of  the  writ  itself  specify  one  general  damage,  vis,  the  treading 
down  and  bruising  his  herbage  (c)  (5). 

One  must  have  a  property  (either  absolute  or  temporary)  in  the  soil, 
and  actual  possession  by  entry,  to  be  able  to  maintain  an  action  of  tres- 
pass ;  or,  at  least,  it  is  requisite  that  the  party  have  a  lease  and  possession 
of  the  vesture  and  herbage  of  the  land  (d)  (6).     Thus  if  a  meadow  be 

{b)  Ingt.i.l.12.  (d)  Dyer,  985.  SRoU.Abr.M9. 

(c)  F.  N.  B.87,88. 

(3)  Trospast  for  breaking  a  cloae  is  auatain-  (6)  Aa  to  the  poaaaaaion  and  title  eaaential, 
able  without  previoua  notice ;  but  ic  ia  moat  aee  Cbitty  on  PI.  159  to  166.  An  ezduaire 
pnident  to  aerve  a  notice,  and  proceed  for  a  intereat  in  the  crop,  without  an  intereat  in  the 
aabae<]uent  trespass,  upon  which  the  judge  on  aotl,  ia  sufficient  to  auatain  ao  action  of  trea- 
the  trial  will  aaually  cenifj  that  the  trespaaa  pasa.  3  Burr.  1626.  Bro.  Abr.  Tree.  273. 
waa  wilful,  which  will  entitle  plaintiff  to  full  Bull.  N.  P.  85.  But  poaaeaaion,  actual  or 
ooata,  though  the  damagea  be  under  40it.  8  dc  conatructire,  muat  be  pipved.  1  £aal,  244.  4 
9  W.  III.  c.  11.  a.  4.  3  Wils.  325.  6  T.  R.  Taunt.  547.  6  Eaat,  602.  Treapaaa  will  not 
11.    7  T.  R.  449.    3  Eaat,  405. f  lie  for  entering  a  pew  or  aeat,  because  the 

(4)  Doctor  6c  Stud.  30.  7  Eaat,  207.  2  piainliff  baa  not  the  exclusit  poaaeaaioii,  the 
Stra.  1004.    1  Burr.  133.  possoaaion  of  the  church  being  in  the  paraon. 

(5)  In  an  action  of  treapaaa  for  entering  the  1  T.  R.  430.  If  treea  are  excepted  in  the  leaae, 
grounda  of  another  peraonr  and  sporting  over  the  land  whereoQ  they  grow  ia  neceaaarily  ex- 
them,  the  jury  may  take  into  consideration,  in  eepted  also,  conaequeolly  the  landlord  may 
determining  their  rerdict,  not  only  the  actual  mainuin  treapaaa  for  hwkmg  ku  cio—^  if  th« 
damage  auatained  hy  the  plaintiff,  but  eircum-  tenant  cut  down  the  trees.  8elw.  N.  P.  1287. 
aUncea  of  aggraTation  and  inault  on  the  part  Where  two  fielda  are  aeparated  by  a  hedg* 
of  the  defendant.  Mereat  v.  Harvey,  1  Marah.  and  ditch,  the  hed^e  prima  facie  belonga  to  the 
138.    5  Taunt  442.  owner  of  the  field  in  which  the  ditch  ia  not.  If 

i  Sea  in  New-York,  2  R.  S.  614»  f  12. 
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divided  annually  among  the  parishioners  by  lot,  then  after  each  person's 
several  portion  is  allotted,  they  may  be  respectively  capable  of  maintain- 
ing an  action  for  the  breach  of  their  seversd  closes  («) :  for  they  have  an 
exclusive  interest  and  freehold  therein  for  the  time.  But  before  entry  and 
actual  possession,  one  cannot  maintain  an  action  of  trespass,  though  he 
hath  the  freehold  in  law  (/).  And  therefore  an  heir  before  entry  cannot 
have  this  action  against  an  abator;  though  a  disseisee  might  have  it 
against  the  disseisor,  for  the  injury  done  by  the  disseisin  itself,  at  which 
time  the  plaintiff  was  seised  of  the  land  :  but  he  cannot  have  it  for  any 
act  done  afler  the  disseisin,  until  he  hath  gained  possession  by  re-entry, 
and  then  he  may  well  maintain  it  for  the  intermediate  damage  done  ;  for 
after  his  re-entry  the  law,  by  a  kind  of  jus  poslliminiif  supposes  the  freehold 
to  have  all  along  continued  in  him  ( g).  Neither,  by  the  common  law,  in 
case  of  an  intrusion  or  deforcement,  could  the  party  kept  out  of  possession 
sue  the  wrongdoer  by  a  mode  of  redress,  which  was  calculated  merely  for 
injuries  committed  against  the  land  while  in  the  possession  of  the  owner. 
But  now  by  the  statute  6  Anne,  c.  18.  if  a  guardian  or  trustee  for  any  in- 
fant, a  husband  seised  ^ur^  uxoris,  or  a  person  having  any  estate 
or  interest  determinable  upon  a  life  or  lives,  shall,  after  the  *deter-  [*21 1] 
mination  of  their  respective  interests,  hold  over  and  continue  in 
possession  of  the  lands  or  tenements,  without  the  consent  of  the  person 
entitled  thereto,  they  are  adjudged  to  be  trespassers  (7) ;  and  any  rever- 
sioner or  remainder-man,  expectant  on  any  life-estate,  may  once  in  every 
year,  by  motion  to  the  court  of  chancery,  procure  the  cestuy  que  vie  to 
be  produced  by  the  tenant  to  the  land,  or  may  enter  thereon  in  case  of  his 
refusal  or  wilful  neglect  (8).  And  by  the  statutes  of  4  Geo.  II.  c  28. 
and  11  Geo.  II.  c.  19.  in  case,  after  the  determination  of  any  term  of  life, 
lives,  or  years,  any  person  shall  wilfully  hold  over  the  same,  the  lessor  or 
reversioner  is  entitled  to  recover  by  action  of  debt,  either  at  the  rate  of 
double  the  annual  value  of  the  prentises,  in  case  he  himself  hath  demand- 
ed and  given  notice  in  writing  to  the  tenant  to  deliver  the  possession  ;  or 
else  double  the  usual  rent,  in  case  the  notice  of  quitting  proceeds  from  the 
tenant  himself,  having  power  to  determine  his  lease,  and  afterwards  neg- 
lects to  carry  that  notice  into  due  execution  (9),  (10). 

A  man  is  answerable  for  not  only  his  own  trespass,  but  that  of  bis  cattle 
also  :  for,  if  by  his  negligent  keeping  they  stray  upon  the  land  of  another, 
(and  much  more  if  he  permits,  or  drives  them  on),  and  they  there  tread 
down  his  neighbour's  herbage,  and  spoil  his  com  or  his  trees,  this  is  a  tres- 
pass for  which  the  owner  must  answer  in  damages,  and  the  law  gives  the 
party  injured  a  double  remedy  in  this  case  ;  by  permitting  him  to  distrain 
the  cattle  thus  damage-feasajUy  or  doing  damage,  till  the  owner  shall  make 

(«)  Cro.  Biz.  491.  (g)  II  Rep.  5. 

(/)SRoU.AIir.ft5l. 

th«re  is  a  ditch  on  «ach  8id«,  the  ownenhip  of  Uitee  it  hu  been  determined,  that  it  it  not  n«- 

tiie  hedge  mast  be  proved  by  acts  of  owner-  cessary  that  the  notice  from  the  tenant  should 

ship.    Id.  1288.     A  person  may  cut  his  ditch  be  in  writing;  but  notice  from  the  landlord  to 

to  the  edge  of  his  own  land,  but  if  he  goes  be-  the  tenant  must.    Burr.  1603.    Bla.  Rep.  533. 

▼ond,  he  is  a  trespasser  on  his  neighbour's  And  the  4  Geo.  II.  extends  to  cases  where  the 

land,  though  he  may  cut  as  wide  as  he  pleaaes  tenant  holds  over  fraudulently  and  perversely 

on  bis  own  land.    3  Taunt  138.  only,  not  where  he  continues  his  possession 

(7}  i  R.  S.  749,  750.  under  a  bona  fide  claim  of  right.    5  Esp.  203. 

f  8)  2  R.  S.  343,  f  1,  &e.  See  also  ib.  216.    The  action  for  double  rent 

(9)  1  R.  S.  745,  f  10,  &e.  may  be  maintained  after  recovery  in  ejeotoMiit. 

(10)  See  2  book,  p.  151.     Upon  these  ste-    9  East,  310. 
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him  satisfaction :  or  else  by  leaving  him  to  the  common  remedy  in  foro 
contentioso,  by  action.  And  the  action  that  lies  in  either  of  these  cases  of 
trespass  committed  upon  another's  land  either  by  a  man  himself  or  his 
cattle,  is  the  action  of  trespass  vi  et  armis  ;  whereby  a  man  is  called  upon 
to  answer,  quare  m  et  armis  clausum  ipsius  A .  apud  B.fregit^  et  hlada  ipsius  A. 
ad  valentiam  centum  solidorumibidem  nuper  crescentia  cum  quihusdam  averiig 
depastusfuit,  conculcavit,  et  consumpsit,  <^c,  {h) :  for  the  law  always  couples 

the  idea  of  force  with  that  of  intrusion  upon  the  property  of  an- 
[•212]    other.     And  herein,  if  any  unwarrantable  act  of  the  ^defendant 

or  his  beasts  in  coming  upon  the  land  be  proved,  it  is  an  act  of 
trespass  for  which  the  plaintiff  must  recover  some  damages ;  such  how- 
ever as  the  jury  shall  think  proper  to  assess. 

In  trespasses  of  a  permanent  nature,  where  the  injury,  is  continually  re- 
newed, (as  by  spoiling  or  consuming  the  herbage  with  the  defendant's 
cattle),  the  declaration  may  allege  the  injury  to  have  been  committed  by 
continuation  from  one  given  day  to  another  (which  is  called  laying  the  ac* 
tion  with  a  eontinuando),  and  the  plaintiff  shall  not  be  compelled  to  bring 
separate  actions  for  every  day's  separate  offence  (t).  But  where  the  tres- 
pass is  by  one  or  several  acts,  each  of  which  terminates  in  itself,  and  being 
once  done  cannot  be  done  again,  it  cannot  be  laid  with  a  continuando ;  yet 
if  there  be  repeated  acts  of  trespass  committed,  (as  rutting  down  a  certain 
number  of  trees),  they  may  be  laid  to  be  done,  not  continually,  but  at  divers 
days  and  times  within  a  given  period  {k)  (11). 

In  some  cases  trespass  is  justifiable  ;  or  rather  entry  oh  another's  land 
or  house  shall  not  in  those  cases  be  accounted  trespass  :  as  if  a  man  comes 
thither  to  demand  or  pay  money,  there  payable  ;  or  to  execute,  in  a  legal 
manner,  the  process  of  the  law.  Also  a  man  may  justify  entering  into  an 
inn  or  public-house,  without  the  leave  of  the  owner  first  specially  asked  ; 
because  when  a  man  professes  the  keeping  such  inn  or  public-house,  he 
thereby  gives  a  general  licence  to  any  person  to  enter  his  doors.  So  a 
landlord  may  justify  entering  to  distrain  for  rent ;  a  commoner  to  attend  his 
cattle,  commoning  on  another's  land  ;  and  a  reversioner,  to  see  if  any  waste 
be  committed  on  the  estate ;  foi;  the  apparent  necessity  of  the  thing  (2). 
Also  it  hath  been  said,  that  by  the  common  law  and  custom  of  England, 

the  poor  are  allowed  to  enter  and  glean  upon  another's  ground 
[•213]    after  the  harvest,  without  •being  guilty  of  trespass  (m) :  which 

humane  provision  seems  borrowed  from  the  mosaical  law  (a)  (12). 

(k)  Rtgutr.  M.  (m)  6Ub.  Er.  S58.    TriaJsjMriwu.ch.  15,pag» 

(t)  S  Roll.  Abr.  545.  Lord  Raym.  S40.  4S8. 

Ot)  Salk.  638, 039.  Lonl  Raym.  883.  7  Mod.  158.  (n)  Levit.  c.  10,  v.  0,  A  c.  S3,  v.  SS.  Dent  c.  M, 

<l)  8  Rep.  145^ ▼.  19,  &c. 

(11)  The  Utter  mode  prevails  in  modem  titoat,  and  indigent  person,  entered  the  plain- 
practice,  and  the  form  of  declarinc  with  a  tiff's  close  to  glean ;  in  the  second,  the  defend- 
continuando  has  grown  obsolete.  Under  the  ant's  plea  was  as  before,  with  the  addition 
statement  that  the  defendant,  on  a  day  named,  that  he  was  an  inhabiunt  legally  settled  with- 
and  on  divers  other  days  and  times  between  in  the  parish :  to  the  plea  in  each  case  there 
that  day  and  the  commencement  of  the  suit,  was  a  general  demurrer.  Mr.  J.  Gould  deli- 
ti«spassed,  the  plaintiff  may  prove  any  num-  vered  a  learned  judgment  in  favour  of  glean- 
ber  of  trespssses  within  those  limiU,  though  in|,  but  the  other  three  judges  were  clearly  of 
none  ai«  specified  except  those  on  the  earliest  opinion,  that  his  claim  had  no  foundation  in 
day  name(£    1  Surk.  R.  351.  law ;  that  the  only  authority  to  support  it  was 

(12)  Two  actions  of  trespass  have  been  an  extrajudicial  dictum  of  lord  Hale  ;  that  it 
brought  in  the  common  pleas  against  gleaners,  was  a  practice  incompatible  with  the  ezcla- 
with  an  intent  to  trr  the  general  question,  vis.  sive  enjoyment  of  property,  and  was  productive 
whether  such  a  right  existed ;  in  the  first,  the  of  vagrancy,  and  many  mischievous 
defendant  pleaded  that  he  being  a  poor,  neces-  quences.    1  H.  BL  Rep.  51.  53.  n.  (a). 
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In  like  manner  tlie  common  law  warrants  tliie  bmiting  of  ravenous  beasts 
of  piey»  as  badgers  and  foxes,  in  anotber  man's  land ;  because  tbe  destroy- 
ing sucb  creatures  is  said  to  be  profitable  to  tbe  public  (o)  (1 3).  But  in 
cases  wbere  a  man  misdemeans  bimself,  or  makes  an  ill  use  of  the  authority 
with  which  the  law  intrusts  him,  be  shall  be  accounted  a  trespasser  ab  tm- 
iio{p):  as  if  one  comes  into  a  tavern  and  will  not  go  out  in  a  reasonable 
time,  but  tarries  there  all  night  contrary  to  the  inclinations  of  the  owner, 
this  wrongful  act  shall  affect  and  have  relation  back  even  to  bis  first  entry, 
and  make  tbe  whole  a  trespass  (q).  But  a  bare  nonfeasance,  as  not  pay- 
ing for  the  wine  he  calls  for,  will  not  make  him  a  trespasser  :  for  this  is  on-  ' 
ly  a  breach  of  contract,  for  which  the  tavemer  shall  have  an  action  of  debt 
or  assumpsit  against  him  (r).  So  if  a  landlord  distrained  for  rent,  and  wil- 
fully killed  the  distress,  this  by  the  common  law  made  him  a  trespasser  ab 
initio  (s) :  and  so  indeed  would  any  other  irregularity  have  done,  till  the 
statttte  1 1  Geo.  11.  c.  19.  which  enacts,  that  no  subsequent  irregularity  of 
thci  landlord  shall  make  his  first  entry  a  trespass  ;  but  the  party  injured 
shall  have  a  special  action  of  trespass  or  on  the  case,  lor  tbe  real  specific 
injury  sustained,  unless  tender  of  amends  hath  been  made.  But  stUl,  if  a 
reversioner,  who  enters  on  pretence  of  seeing  waste,  breaks  the  bouse,  or 
stays  there  all  night ;  or  if  the  commoner  who  comes  to  tend  his  cattle, 
cuts  down  a  tree  ;  in  these  and  similar  cases,  the  law  judges  that  he  enter- 
ed for  this  unlawful  purpose,  and  therefore,  as  the  act  which  demonstrates 
such  his  purpose  is  a  trespass,  he  shall  be  esteemed  a  trespasser  ab  initio  (t). 
So  also  in  the  case  of  bunting  the  fox  or  the  badger,  a  man  cannot  justify 
breaking  the  soil,  and  digging  him  out  oC  his  earth  :  for  though 
*the  law  warrants  the  bunting  of  such  noxious  animals  for  me  [^14] 
public  good,  yet  it  is  held  (u )  that  such  things  must  be  done  in  an 
ordinary  and  usual  manner ;  therefore,  as  there  is  an  ordinary  course  to 
kill  them,  w,  by  hunting,  the  court  held  that  the  digging  for  thetn  was 
imlawful. 

A  man  may  also  justify  in  an  action  of  trespass,  on  account  of  the  free- 
hold and  right  of  entry  being  in  himself;  and  this  defence  brings  the  title 
of  the  estate  in  question.  This  is  therefore  one  of  the  ways  devised,  since 
the  disuse  of  real  actions,  to  try  the  property  of  estates  ;  though  it  is  not  so 
usual  as  that  by  ejectment,  because  that,  being  now  a  mixed  action,  not 
only  gives  damages  for  the  ejection,  but  also  possession  of  the  land ; 
whereas  in  trespass,  which  is  merely  a  personal  suit,  the  right  can  be  only 
ascertained,  but  no  possession  delivered ;  nothing  being  recovered  but  da- 
mages for  the  wrong  committed. 

In  order  to  prevent  trifling  and  vexatious  actions  of  trespass,  as  well  as 

(•)  Cro.  Jac.  3S1.  («}  Finch,  L.  47. 

(9)  Finch,  L.  47.    Cro.  Jac.  148.  (I)  8  Rep.  140. 

(«)  S  Ron.  Abr.  Ml.  (m)  Cro.  Jac.  3S1. 

(r)  8  Rop.  147.     . 

(13)  It  has  bMn  determined,  that  it  is  law-  the  consent  of  others.    There  may  be  tuch  a 

fcl  to  follow  a  fox  with  horses  and  honnds  public  nuisance  by  a  noxious  animal  as  may 

«?OT  another's  ground,  if  no  mora  dama^  be  justify  the  running  him  to  his  earth,  but  then 

done  than  is  necessary  for  the  destroetion  of  you  cannot  justify  the  digging  for  him  after- 

the  animal  by  such  a  purauit.     1  T.  R.  338.  wards ;  that  nas  been  aacerteined  and  settled 

But  in  the  Earl  of  Essex  ▼.  Capel,  Hertford  to  be  law  :  but  even  if  an  animal  may  be  pur- 

sesises,  A.  D.  1809,  2  Chitty  Game  L.  1381,  sued  with  does,  it  does  not  follow  that  fiftV  or 

a  dilTerent  doctrine  was  laid  down  by  lord  El-  sixty  people  have  therefore  a  right  to  foUow 

lenborough,  who  said,  "these  pleasures  are  the  dogs,  and  tresp«ss  on  other  people's  lands." 

to  be  taken  only  when  there  is  the  consent  of  The  jury,  under  bis  lordship's  direction,  found 

those  who  are  likely  to  be  injured  by  them,  a  verdict  for  the  plaintiff.    And  see  1  Staik. 

bat  they  must  be  neoessarily  subserrisnt  to  351. 
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other  personal  actions,  it  is  (inter  alia)  enacted  by  statutes  43  Eliz.  c.  6. 
and  22  <&  23  Car.  II.  c.  9.  §  136.  that  where  the  jury,  who  try  an  action 
of  trespass,  give  less  damages  than  forty  shillings,  the  plaintiff  shall  be  al- 
lowed no  more  costs  than  damages,  unless  die  judge  shall  certify  under 
his  hand  that  the  freehold  or  title  of  the  land  came  chiefly  in  question  (14). 
But  this  rule  now  admits  of  two  exceptions  more,  which  have  been  made 
by  subsequent  statutes.  One  is  by  statute  8  &  9  W.  III.  c.  11.  which 
enacts,  that  in  all  actions  of  trespass,  wherein  it  shall  appear  that  the  tres- 
pass was  wilful  and  malicious,  and  it  be  so  certified  by  the  judge,  the  plain- 
tiff shall  recover  full  costs  (15).  Every  trespass  is  wilfid,  where  the  de- 
fendant has  notice,  and  is  especially  forewarned  not  to  come  on  the  land ; 
as  every  trespass  is  malicious^  though  the  damage  may  not  amount  to  forty 

shillings,  where  the  intent  of  the  defendant  plainly  appears  to 
[*215]    *be  to  harass  and  distress  the  plaintiff.     The  other  exception  is 

by  statute  4  &  5  W.  &  M.  c.  23.  which  gives  full  costs  against 
any  inferior  tradesman,  apprentice,  or  other  dissolute  person,  who  is  con- 
victed of  .a  trespass  in  hawking,  hunting,  fishing,  or  fowling,  upon  another's 
land.  Cpon  this  statute  it  has  been  adjudged,  that  if  a  person  be  an  infe- 
rior tradesman,  as  a  clothier  for  instance,  it  matters  not  what  qualification 
he  may  have  in  point  of  estate ;  but,  if  he  be  guilty  of  such  trespass,  he 
shall  be  liable  to  pay  full  costs  (w)  (16). 


CHAPTER  XIII. 
OP  NUISANCE  (I). 


A  THIRD  Species  of  real  injuries  to  a  man's  lands  and  tenements,  is  by 
nuisance*  Nuisance,  nocumentum^  or  annoyance,  signifies  any  thing  that 
worketh  hurt,  inconvenience,  or  damage.  And  nuisances  are  of  two  kinds : 
public  or  common  nuisances,  which  affect  the  public,  and  are  annoyance  to 
all  the  king's  subjects :  for  which  reason  we  must  refer  them  to  the  class 
of  public  wrongs,  or  crimes  and  misdemeanors :  and  private  nuisances, 
which  are  the  objects  of  our  present  consideration,  and  may  be  defined, 
any  thing  done  to  the  hurt  or  annoyance  of  the  lands,  tenements,  or  here- 
ditaments 'of  another  (a).  We  will  therefore,  first,  mark  out  the  several 
kinds  of  nuisances,  and  then  their  respective  remedies. 

I.  In  discussing  the  several  kinds  of  nuisances,  we  will  consider,  first, 

(w)  Loxd  R&ym.  149.  (a)  Finch,  L.  188. 

(14)  And  if  this  appears  upon  the  face  of  opon  lands,  or  for  taking  personal  propeitT,  if 
■the  pleadings,  it  is  considered  tantamount  to  the  action  is  brought  m  a  Common  Pleas 
^  judge's  certificate,  and  the  plaintiff  is  en-  Court,  the  plaintiff  recovers  costs  if  the  court 
titled  to  his  full  costs.  2  her.  234.  1  East,  or  jury  certify  that  the  trespass  was  wilful 
350.  Selw.  N.  P.  1324.  6  T.  R.  281.  7  T.  and  malicious,  or  the  jury  give  over  SO  dol- 
R.  660.    See  also,  post  401.  n.  21.  lars  damages :  in  actions  for  assault  and  bat- 

(15)  It  has  been  supposed  that  the  judge  tery  in  the  Common  Pleas,  the  plaintiff  re- 


„    t  certify  in  open  court  after  the  trial,  other-  covers  full  costs  without  such  certificats.    (2 

wise  the  ceitifi<^te  is  void,  2  Wils.  21 ;  but  R.  S.  614,  ^  11.) 

the  contrary  has  recently  been  decided.    2  B.       (1)  See  in  general.  Com.  Dig.  Action  on 

4t  C.  580. 621.  the  Case  foraNuisance ;  Bac.  Ab.  Nuisanoes ; 

(16)  In  New-York,  in  actions  of  trespass  Vin.  Ab.  Nuisance ;  Selw.  N.  P.  Nuisancse. 
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soeb  nuisances  as  may  affect  a  man's  corporeal  hereditaments,  and  then 
those  that  maj  damage  such  as  are  incorporeal. 

1 .  First,  as  to  earporeal  inheritances.  If  a  man  builds  a  house  so  close 
to  mine  that  his  roof  overhangs  my  roof,  and  throws  the  water  off  his  roof 
upon  mine,  this  is  a  nuisance,  for  which  an  action  will  lie  {b).  Likewise 
to  erect  a  house  or  other  building  so  near  to  mine,  that  it  obstructs 
my  ancient  ^lights  and  windows,  is  a  nuisance  of  a  similar  na-  [*217] 
tore  (e).  But  in  this  latter  case  it  is  necessary  that  the  windows 
be  ancient ;  that  is,  have  subsisted  there  a  ]ong  time  without  interruption ; 
otherwise  there  is  no  injury  done.  For  he  hath  as  much  right  to  build  a 
new  edifice  upon  his  ground  as  I  have  upon  mine ;  since  every  man  may 
erect  what  he  pleases  upon  the  upright  or  perpendicular  of  his  own  soil, 
so  as  not  to  predjudice  what  has  long  been  enjoyed  by  another  ;  and  it  was 
my  folly  to  build  so  near  another's  ground  (d)  (2).  Also  if  a  person  keeps 
his  hogs,  or  other  noisome  animals,  so  near  the  house  of  another,  that  the 
stench  of  them  incommodes  him  and  makes  the  air  unwholesome  (3),  this 
is  an  injurious  nuisance,  as  it  tends  to  deprive  him  of  the  use  and  benefit  of 
bis  house  («).  A  like  injury  is,  if  one's  neighbour  sets  up  and  exercises 
an  offensive  trade ;  as  a  tanner's,  a  tallow-chandler's,  or  the  like ;  for 
though  these  are  lawful  and  necessary  trades,  yet  they  should  be  exer- 


(*)  F.  N.  B.  IM. 

(c)  9R«i».ae. 


(<l)  Cro.  Eliz.  118.    S«]k.  4M. 
\c)  9  Rep.  58. 


(2)  Where  A.  had  enjoyed  lights  made  in  a 
builoing  not  erected  at  the  extremity  of  bis 
land*  looking  upon  the  premises  of  B.,  without 
interraption  for  at  least  thirty-eight  years,  and 
there  was  no  evidence  of  the  time  when  the 
Iu;hts  were  first  put  out,  and  C,  the  purchaser 
ot  B.'s  premises,  erected,  in  their  stead,  a 
building  which  obstructed  A.'s  lights :  Held; 
that  9M  action  was  maintainable  for  the  ob- 
straction,  though  there  was  no  proof  of  know- 
ledge in  B.  or  his  agents  of  the  existence  of 
the  windows.  Cnwc  ▼.  Xcioit,  2  B.  &  C.  686. 
4  D.  di  R.  234.  5.  C.  Where  the  plaintiff  is 
entitled  to  lights  by  means  of  blinds,  fronting 
a  garden  of  the  defendant's,  which  he  takes 
away,  and  opens  an  uninterrtipted  view  into 
the  garden,  tne  defendant  cannot  justify  mak- 
ing an  erection  to  prevent  the  plaintiff  from  so 
doing,  if  he  tlierebv  render  the  plaintiff's 
boose  more  dark  than  before.  Cotterell  ▼. 
OriffiiJut  4  Esp.  69.  A  parol  license  to  put  a 
sky-light  over  the  defendant's  area,  (which 
impeded  the  light  and  air  from  coming  to  the 
plaintiff's  dwelling-house  through  a  window), 
cannot  be  recalled  at  pleasure  after  it  has  been 
execut«d  at  the  deff  ndant'a  expense,  at  least 
not  without  tendering  the  expenses  he  had  been 
pot  to ;  and  therefore  no  action  lies  as  for  a 
private  nuisenee  in  stopping  the  light  and  air, 
dec.  and  communicating  a  stench  from  the  de- 
fendant's premiaes  to  the  plaintifTs  house  by 
means  of  such  sky-light.  Winter  v .  JBroekwelh 
8  £«st,  308.  If  an  ancient  window  be  raised 
and  enlarged,  the  owner  of  the  adjoinins  land 
cannot  lawfully  obstroct  the  passage  of  light 
and  air  to  any  part  of  the  space  occupied  by 
the  ancient  window,  ahbough  a  greater  por- 
tion of  light  and  air  be  admitted  through  the 
nnobetmcted  part  of  the  enlarged  window  than 
was  aaeieBtly  enjoyed.     ChandUr  t.  TkoH^ 


son,  3  Campb.  80.  Lc  Blanc,  J.  To  consti- 
tute an  illegal  obstruction,  by  building,  of  the 
plaintiff's  ancient  lights,  it  is  not  sufficient 
that  the  plaintiff  has  ^ss  light  than  he  had  be- 
fore, but  there  must  be  such  a  privation  of 
light  as  will  render  the  occupation  of  his  house 
uncomfortable,  and  prevent  him,  if  in  trade, 
from  carrving  on  his  business  as  beneficially 
as  he  had  previously  done.  Back  v.  Staevt  2 
C.  &  P.  485.  Best,  L.  C.  J.  C.  P.  The  oc- 
cupier of  one  of  two  houses  built  nearly  at  the 
same  time,  and  purehased  of  the  same  propri- 
etor, mBj  maintain  a  special  action  on  the 
case  against  the  tenant  of  the  other  for  ob- 
structing his  window  lights,  by  adding  to  hie 
own  building,  however  short  the  previous  pe- 
riod of  enioyment  by  the  plaintiff.  Compton 
v.  Richarda,  1  Price,  27.  And  where  the 
owner  of  a  bouse  divided  into  two  tenements* 
demised  one  of  them  to  the  defendant :  Held, 
that  he  was  liable  to  an  action  on  the  case  for 
obstructing  windows  existing  in  the  house  at 
the  time  of  the  demise,  although  of  recent  oon- 
stmction,  and  though  there  was  no  stipulation 
against  the  obstruction.  Rtviari  v.  Bowtr,  1 
R.  &  M.  24.  Abbott,  [Lord  Tenterden,]  L. 
C.  J.  If  an  ancient  light  has  been  completely 
shut  op  with  bricks  and  mortar  above  twenty 
yeare,  it  loses  its  privilege.  Lawrence  v.  06m, 
3  Campb.  514.    Lord  Ellenborotigh,  L.  C.  J. 

(3)  LKird  Mansfield  has  said,  that  **  it  is  noi 
necessary  that  the  smell  should  be  unwhole* 
some ;  it  is  enough,  if  it  renden  the  enjoy- 
ment  of  life  and  property  uncomfoitable.''  1 
Burr.  337. 

So  also  it  will  be  a  noisance,  if  life  is  made 
uncomfortable  by  the  apprehension  of  dsnger ; 
it  has  therefore  been  held  to  be  a  nuisance,  a 
misdemeanor,  to  keep  great  quantities  ofj 
powder  near  dwelling-booses.    %  dtr.  116^ 
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cised  in  remote  places ;  for  the  rule  is,  **sic  utere  tuo,  u(  aUmium  nan  loidas:^ 
this  therefore  is  an  actionable  nuisance  (/).  So  that  the  nuisances  which 
ajSTect  a  man's  dwelling  may  be  reduced  to  these  three  :  1.  Overhanging  it; 
which  is  also  a  species  of  trespass,  for  cujus  est  solum,  ejus  est  usque  ad 
coelum  (4) :  2.  Stopping  ancient  lights  :  and,  3.  Corrupting  the  air  with 
noisome  smells :  for  light  aud  air  are  two  indispensable  requisites  to  every 
dwelling  (5).  But  depriving  one  of  a  mere  matter  of  pleasure,  as  of  a  fine 
prospect  by  building  a  wall,  or  the  like  :  this,  as  it  abridges  nothing  really 
convenient  or  necessary,  is  no  injury  to  the  sufferer,  and  is  therefore  notaa 
actionable  nuisance  (g). 

As  to  nuisance  to  one's  lands :  if  one  erecjts  a  sinelting-hoose  for  lead  so 
near  the  land  of  another,  that  the  vapour  and  smoke  kill  his  com  and 
grass,  and  damages  his  cattle  therein,  this  is  held  to  be  a  nuisance  (A). 
And  by  consequence  it  follows,  that  if  one  does  any  other  ^,ct,  in  itself 
lawful,  which  yet  being  done  in  that  place  necessarily  tends  to  the  damage 
of  another's  property,  it  is  a  nuisance  :  for  it  is  incumbent  on 
[*216]  *lum  to  find  some  other  place  to  do  that  act,  where  it  will  be  lea's 
ofiTensive.  So  also,  if  my  neighbour  ought  to  scour  a  ditch,  and 
does  not,  whereby  my  land  is  overflowed,  this  is  an  actionable  nuisance  (t). 

With  regard  to  other  corporeal  hereditaments :  it  is  a  nuisance  to  stop  or 
divert  water  that  uses  to  run  to  another's  meadow  (6)  or  mill  (A)  ;  to  cor- 
rupt or  poison  a  water-course,  by  erecting  a  dye-house  or  a  lime-pit  for  the 
use  of  trade,  in  the  upper  part  of  the  stream  (/) ;  or  in  short  to  do  any  act 
therein,  that  in  its  consequences  must  necessarily  tend  to  the  prejudice  of 
one's  neighbour.  So  closely  does  the  law  of  England  enforce  that  excel- 
lent rule  of  gospel  morality,  of  *'  doing  to  others,  as  we  would  they  should 
do  unto  ourselves." 

2.  As  to  incorporeal  hereditaments,  the  law  Canrjies  itself  with  the  same 
equity.  If  I  have  a  way,  annexed  to  my  estate,  across  another's  land,  and 
he; obstructs  me  in  the  use  of  it,  either  by  totally  stopping  it,  or  putting 
logs  across  it,  or  ploughing  over  it,  it  is  a  nuisance  :  for  in  the  first  case  I 
cannot  enjoy  my  right  at  cdl,  and  in  the  latter  I  cannot  enjoy  it  so  commo- 
diously  as  I  ought  (m).  Also,. if  I  am  entitled  to  hold  a  fair  or  market,  and 
another  person  sets  up  a  fair  or  market  so  near  mine  that  he  does  me  a 
prejudice,  it  is  a  nuisance  to  the  freehold  which  I  have  in  my  maiket  or 
fair  (n).  But  in  order  to  make  this  out  to  be  a  nuisance,  it  is  necessary, 
1 .  That  my  nucrket  or  fair  be  the  elder,  otherwise  the  nuisance  lies  at  my 

if)  Cro.  Car.  ftlO.  (ft)  F.  N.  B.  194. 

ig)  0  Rep.  58.  (I)  9  Rep.  50.  S  RoU.  Abr.  141. 

(X)  1  Ron.  Abr.  8».  (m)  P.  N.  B.  183.    9  Roll.  Abr.  140. 

(«)  Hole  on  F.  N.  B.  4S7.  (n)  F.  N.  B.  148.    9  RoU.  Abr.  140. 

(4)  But  the  following  note  of  a  c«m  de-  engine  in  his  business,  ss  s  printer,  which 
scribes  an  iniury  not  exactly  coming  within  produced  a  oontiuaal  noise  and  ribration  in 
either  of  the  above  three  sections.  A.  has  im-  the  plaintiiTs  Sbartmeot,  which  adjoined  the 
memorially  had,  for  watering  his  lands,  a  chan-  premises  of  the  aefendant,  it  was  held  that  this 
nel  through  his  own  field,  in  a  porous  field,  was  a  nuisance.  Duke  of  Northumberland  r. 
through  the  baniu  of  which  channel,  when  fill-  Clowes,  C.  P.  at  Westminster,  A.  D.  1894^ 
ed,  the  water  percolates,  and  thence  passes  (6)  After  twenty  years*  unintermpted  en- 
through  the  contiguous  soil  of  B.  below  the  joyment  of  a  sprinc  of  water,  an  absolute  right 
surface,  without  produoinc  visible  injury.  B.  to  it  is  gained  by  the  ocenpier  of  the  dose  in 
builds  a  new  house  in  his  land  below  the  level  which  it  issues  above  ground ;  wid  the  owner 
of  his  soil,  in  the  current  of  the  percolating  of  an  adjoining  close  cannot  lawfully  cut  a 


water :  Held,  that  A.  cannot  now  justify  fill-  drain  whereby  the  supply  of  wator  by  tho 

'ng  his  channel,  if  the  percolating  water  there-  spring  is  if' — *-*—-*      ■-»-—-    «> j   • 

f  injures  the  house  ot  B.    Cawper  v.  Barhtr,  Gampb.  46 

;  Taunt  99.  And  see  B 

(5)  And  whsre  dsfendsnt  employad  a  stsun-  321.  5.  C 


ing  his  channel,  if  the  percolating  water  there-  spring  is  diminished.  Baltttn  r.  B^ntUd,  1 
by  injures  the  house  ot  B.  Ccwper  v.  Barhtr,  Gampb.  463.  Lord  EUenborough,  L.  O.  J. 
3  Taunt  99.  And  see  Bmify  v.  Shaw,  6  East,  806.  8  Smith* 
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own  door.  2.  That  the  market  he  erected  within  the  third  part  of  twenty 
miles  frona  mine.  For  sir  Matthew  Hale  (o)  construes  the  dieta,  or  reason- 
able day's  journey  mentioned  by  Bracton  (p),  to  be  twenty  miles  ;  as  in- 
deed it  is  usually  understood,  not  only  in  our  own  law  {q),  but  also  in  the 
civil  (r),  from  which  we  probably  borrowed  it.  So  that  if  the  new 
market  be  not  within  seven  miles  of  the  old  one,  it  is  no  *nui-  [*219] 
sance :  for  it  is  held  reasonable  that  every  man  should  have  a  mar- 
ket within  one- third  of  a  day^s  journey  from  his  own  home  ;  that  the  day 
being  divided  into  three  parts,  he  may  spend  one  part  in  going,  another  in 
returning,  and  the  third  in  transacting  his  necessary  business  there.  If  such 
market  or  fair  be  on  the  same  day  with  mine,  it  is  prima  facie  a  nuisance  to 
mine,  and  there  needs  no  proof  of  it,  but  the  law  will  intend  it  to  be  so ; 
bat  if  it  be  on  any  other  day,  it  may  be  a  nuisance  ;  though  whether  it  t^  so 
or  not,  cannot  be  intended  or  presumed,  but  I  must  make  proof  of  it  to  the 
piry.  If  a  ferry  is  erected  on  a  river,  so  near  another  ancient  ferry  as  to 
draw  away  its  custom,  it  is  a  nuisance  to  the  owner  of  the  old  one.  For 
where  there  is  a  ferry  by  prescription,  the  owner  is  bound  to  keep  it  al- 
ways in  repair  and  readiness,  for  the  ease  of  all  the  king's  subjects ;  other- 
wise he  may  be  grievously  amerced  (s) :  it  would  be  therefore  extremely 
hard,  if  a  new  ferry  were  suffered  to  share  his  profits,  which  does  not  also 
share  his  burthen.  But  where  the  reason  ceases,  the  law  also  ceases  with 
it :  therefore  it  is  no  nuisance  to  erect  a  mill  so  near  mine,  as  to  draw  away 
the  custom,  unless  the  miller  also  intercepts  the  water.  Neither  is  it  a  nui- 
sance to  set  up  any  trade,  or  a  school,  in  a  neighbourhood  or  rivalship  with 
another :  for  by  such  emulation  the  public  are  like  to  be  gainers  ;  and,  if 
the  new  mill  or  school  occasion  a  damage  to  the  old  one,  it  is  damnum  abs' 
que  injuria  (l). 

II.  Let  us  next  attend  to  the  remedies,  which  the  law  has  given  for 
this  injury  of  nuisance.  And  here  I  must  premise  that  the  law  gives  no 
private  remedy  for  any  thing  but  b.  private  wrong.  Therefore  no  action  lies 
for  a  public  or  common  nuisance,  but  an  indictment  only :  because  the  da- 
mage being  common  to  all  the  king's  subjects,  no  one  can  assign  his  par- 
ticular proportion  of  it ;  or  if  he  could,  it  would  be  extremely  hard,  if  every 
subject  in  the  kingdom  were  allowed  to  harass  the  offender  with  separate 
actions.  For  this  reason,  no  person,  natural  or  corporate,  can  have  an  ac- 
tion for  a  public  nuisance,  or  punish  it ;  but  only  the  king  in  his 
public  'capacity  of  supreme  governor,  and  pater-familias  of  the  [*220] 
kingdom  (tc).  Yet  this  rule  admits  of  one  exception  ;  where  a 
private  person  suffers  some  extraordinary  damage,  beyond  the  rest  of  the 
king's  subjects,  by  a  public  nuisance ;  in  which  case  he  shall  have  a  pri- 
vate satisfaction  by  action.  As  if,  by  means  of  a  ditch  dug  across  the  pub- 
lic way,  which  is  a  common  nuisance,  a  man  or  his  horse  suffer  any  injury 
by  falling  therein ;  there  for  this  particular  damage,  which  is  not  common 
to  others,  the  party  shall  have  his  action  (w)  (7).     Also  if  a  man  hath 

(•)  Hale  on  F.  N.  a  184.  («)  %  RoU.  Abr.  140. 

(•)  {.  3,  e.  1ft.  (0  Hale  on  F.  N.  B.  184. 

(o)  9  Inst.  9V7.  (u)  Vatwh.  341,  M«. 

(r)  I^.  S.  11.  I.  (»)  CoTLitt.  56.  5  Rep.  73. 

^7)  But  the  pertieular  deiniige  in  this  case  roUchief,  he  cHnnot  recover.     11  East,  60.    2 

■nst  be  <iirei*-t,  and  not  consoquential,  as  by  Taant.  314.     It  is  opon  the  same  principle 

being  delayed  in  a  jouroey  of  imporUnoe.  that  parties,  suffering  special  damage  by  a 

Bull.  N.  P.  26.     Carthew,  194.     And  if  the  public  nuisance,  are  entitled  under  5  W.  dc  M. 

plaintiff  has  not  acted  with  ordinarr  care  and  o.  11.  s.  3.  to  receive  their  eipenses  in  prose- 

■kin,  with  a  view  to  piOU$oi  himaeu  from  the  enting  an  indictment  againat  the  party  fuiUjr 
Vol.  II.                                       25 
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abated,  or  removed,  a  nuisance  which  ofiended  him  (as  we  may  remember 
it  was  stated  in  the  first  chapter  of  this  book,  that  the  party  injured  hath  a 
riffht  to  do),  in  this  case  he  is  entitled  to  no  action  (x).  For  he  had  choice 
of  two  remedies ;  either  without  suit,  by  abating  it  himself,  by  his  own 
mere  act  and  authority ;  or  by  suit,  in  which  he  may  both  recover  dama- 
ges, and  remove  it  by  tbe  aid  of  the  law :  but,  having  made  his  election  of 
one  remedy,  he  is  totally  precluded  from  the  other. 

The  remedies  by  suit  are,  1.  By  action  on  the  ease  for  damages  (6) ;  in 
which  the  party  injured  shall  only  recover  a  satisfaction  for  the  injury  sus* 
tained ;  but  cannot  thereby  remove  the  nuisance.  Indeed  every  continu- 
ance of  a  nuisance  is  held  to  be  a  fresh  one  (y) ;  and  therefore  a  fresh  ac- 
tion will  lie,  and  very  exemplary  damages  will  probably  be  given,  if,  aiW 
one  verdict  against  him,  the  defendant  has  the  hardiness  to  continue  it. 
Yet  the  founders  of  the  law  of  England  djd  not  rely  upon  probabilities 
merely,  in  order  to  give  relief  to  the  injured.  They  have  therefore  provided 
two  other  actions  ;  the  assise  of  nuisance^  and  the  writ  of  auodpermittatpras' 
temere :  which  not  only  give  the  plaintiff  satisfaction  for  his  injury  past, 
but  also  strike  at  the  root  and  remove  the  cause  itself,  the  nuisance  that  oc- 
casioned the  injury.  These  two  actions  however  can  only  be  brought  by 
the  tenant  of  the  freehold  (9) ;  so  that  a  lessee  for  years  is  confined  to  his 

action  upon  the  case  (z).  . 

[*221  ]        *2.  An  assise  of  nuisance  is  a  writf\Mkierein  it  is  stated  that  the 

party  injured  complains  of  some  particular  fact  done,  ad  nocumen' 
turn  liheri  tenementi  sui,  and  therefore  commanding  the  sheriff  to  summon 
an  assise,  that  is  a  jury,  and  view  the  premises,  and  have  them  at  the  next 
oonunission  of  assises,  that  justice  may  be  done  therein  (a) :  and,  if  the  as- 
sise is  found  for  the  plaintiff,  he  shall  have  judgment  of  two  things :  1.  To 
have  the  nuisance  abated ;  and,  2.  To  recover  damages  (b).  Formerly 
an  assise  of  nuisance  only  lay  against  the  very  wrongdoer  himself  who 
levied,  or  did  the  nuisance ;  and  did  not  lie  against  any  person  to  whom  he 
had  alienated  the  tenements,  whereon  the  nuisance  was  situated.  This 
was  the  immediate  reason  for  making  that  equitable  provision  in  statute 
Westm.  2.  13  £dw.  I.  c.  24.  for  granting  a  similar  writ,  in  casu  eonsimiU, 
where  no  former  precedent  was  to  be  found.  The  statute  enacts,  that  *'  de 
caetero  non  reeedant  querentes  a  curia  domini  regis,  pro  eo  quod  tenemenium 
transfertur  de  uno  in  alium ;"  and  then  gives  the  form  of  a  new  writ  in  this 

it)  9  Rep.  59.  (a)  F.  N.  B.  18S. 

(y)  9  Leon.  pi.  ISO.    Cro.  EUs.  401.  (*)  9  R«p.  M. 

km)  V\ntk,  L.  S89. 

of  the  nuiMoce.  See  16  East,  196.  Willes,  goodsout  of  the  same  overagrett  distaaoeof 
71.  Cro.  Elis.  664.  If  a  party  liring  in  the  land,  it  is  actionable.  4  M.  dc  8. 101.  Bat 
aeighbourhood,  and  who  has  been  in  the  habit  the  mere  obstruction  of  the  plaintiff  in  his  ho- 
of passing  to  and  fro  on  a  highway,  is  obliged  siness,  1  Esp.  N.  P.  C.  148.  4  M.  dl  S.  103. 
by  a  nuisance  thereto  to  take  a  more  circnitoos  or  delaying  him  a  little  while  in  a  journey, 
itmte  in  his  transit  to  and  from  the  nearest  Carth.  191.  is  not  snch  a  damage  as  will  enti- 
market  town  to  his  house,  it  is  a  private  inju-  tie  the  party  to  his  action ;  the  damase  ooght 
ry,  for  which  he  may  sue  as  well  as  indict.  3  to  be  direct,  not  consequential.  Carth.  191. 
M.  6c  S.  472.  So,  being  delayed  four  hours  There  are  also  various  other  injuries  which 
by  an  obstruction  in  a  highway,  and  being  paruke  of  both  a  criminal  and  civil  nature, 
thereby  prevented  from  performing  the  same  for  which  both  an  indictment  as  well  as  an 
journey,  as  many  times  in  a  day  as  if  the  ob-  action  will  lie,  as  for  a  forcible  entry,  en- 
strootion  had  not  existed,  is  a  sufficient  injuiy  ticing  away  a  servant,  using  filse  weighta, 
to  entitle  a  party  to  sue  for  the  obetruetion.  2  disobeying  an  order  of  jnatices,  eitoition,  or 
Bingh.  283.    So,  if  the  nuisance  prevent  the  for  a  libel,  &c. 

plaintiff  navigating  his  barges  on  a  pnblie  na-  (8)  See  ingeDeial,  1  Cbitty  oi  PI.  4«d.  ISS. 
(igahto  craek,  and  eompel  him  to  convoy  his       (9)  Sea  2  R.  8. 338,  t  & 
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which  only  differs  from  the  old  one  in  this,  that,  where  the  assise  is 
hrottght  against  Uie  very  person  only  who  levied  the  nuisance,  it  is  said 
**  quad  A.  (the  wrongdoer)  in  justs  levavU  tdU  noeumerUum  ;**  but,  where  the 
lands  are  aliened  to  another  person,  the  complaint  is  against  both ;  *^  quad 
A.  (the  wrongdoer)  et  B.  (the  alienee)  Uvaverunt  (c)."  For  every  conti- 
nuation, as  was  before  said,  is  a  fresh  nuisance ;  and  therefore  the  complaint 
is  as  well  grounded  against  the  alienee  who  continues  it,  as  against  the 
alienor  who  first  levied  it. 

3.  Before  this  statute,  the  party  injured,  upon  any  alienation  of  the  land 
wherein  the  nuisance  was  set  up,  was  driven  to  his  quod  permittat  proater^ 
nere ;  which  is  in  the  nature  of  a  writ  of  right,  and  therefore  subject  to 
greater  delays  (d).  This  is  a  writ  commanding  the  defendant  to  permit 
the  plaintiff  to  abste,  quod  permittat  prostemerey  the  nuisance  com- 
plained of;  *and  unless  be  so  permits,  to  summon  him  to  appear  [*222] 
in  court,  and  shew  cause  why  he  will  not  {e).  And  this  writ  lies 
as  weUfor  the  alienee  of  the  party  first  injured,  as  against  the  slienee  of 
the  party  first  injuring ;  as  hath  been  determined  by  all  the  judges  ( /). 
And  the  plaintiff  shall  have  judgment  herein  to  abate  the  nuisance,  and  to 
recover  damages  against  the  defendant. 

Both  these  actions,  of  assise  ofnuisanee^  and  of  quod  permittat  prostsmers^ 
are  now  out  of  use,  and  have  given  way  to  the  action  on  the  case ;  in 
which,  as  was  before  observed,  no  judgment  can  be  had  to  abate  the  nui- 
sance, but  only  to  recover  damages.  Yet,  as  therein  it  is  not  necessary 
that  the  freehold  should  be  in  the  plaintiff  and  defendant  respectively,  as  it 
must  be  in  these  real  actions,  but  it  is  maintainable  by  one  that  haih  pos- 
•eesion  only,  against  another  that  hath  like  possession,  the  process  is  there- 
fore easier :  and  the  effect  will  be  much  the  same,  unless  a  man  has  a  very 
obstinate  as  well  as  an  ill-natured  neighbour :  who  had  rather  continue  to 
pay  damages  than  remove  his  nuisance.  For  in  such  a  case,  recourse  must 
at  bat  be  had  to  the  old  and  sure  remedies,  which  will  effectually  conquer 
the  defendant's  perverseness,  by  sending  the  sheriff  with  his  jm^^m  eomitatus^ 
m  power  of  the  county,  to  level  it  (10). 


CHAPTER  XIV. 

OP    WASTE  (1). 

The  fourth  species  of  injury,  that  may  be  offered  to  one's  real  property, 
is  by  waste,  or  destruction  in  lands  and  tenements.  What  shall  be  called 
waste  was  considered  at  large  in  a  former  book  (a)  (2),  as  it  was  a  means 

(c)  9  R^  as.  (/)  5  Rep.  100, 101. 

(i)  9  Imt.  406.  (a)  See  book  U.  ch.  18. 

|«)P.N.fi.  ISl. 

(10)  la  New-York  the  commoB  law  reioe-  (1)  See  in  genenl,  Bae.  Ab.  Waste ;  and 

dy  bj  writ  of  oaiaance  is  reuined  ;  and  it  is  the  very  excellent  notes  in  2  SauiidefS  Rep. 

pronded  that  the  plaintiff  may  sne  in  one  ac-  251.  25d»  dec.  and  id.  index. 

tloB  the  ptaif  erecting  a  nuisance  and  him  to  (2)  See  ftirther,  as  to  what  is  waste,  8 

whom  the  land  has  been  transferred.    (2  R.  Saond.  Rep.  250.  in  notes,  and   Bao.  Ah. 

8. 332,  f  1,  dte.)     See  id.  as  te  ths  mode  of  Waste. 
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of  forfeiture,  and  thereby  of  transferring  the  property  of  real  estates.  I  dtaH 
therefore  here  only  beg  leave  to  remind  the  student^  that  waste  is  a  spoil 
and  destruction  of  the  estate,  either  in  houses,  woods,  or  lands ;  by  demo- 
lishing not  the  temporary  profits  only,  but  the  very  substance  of  the  thing ; 
thereby  rendering  it  wild  and  desolate ;  which  the  common  law  expresses 
very  significantly  by  the  word  vastum :  and  that  this  vastum,  or  waste,  is 
either  voluntary,  or  permissive  ;  the  one  by  an  actual  and  designed  demoli- 
tion of  the  lands,  woods,  and  houses ;  the  other  arising  from  mere  negli- 
gence, and  want  of  sufficient  care  in  reparations,  fences,  and  the  like.  So 
that  my  only  business  is  at  present  to  shew,  to  whom  this  waste  is  an  inju- 
ry ;  and  of  course  who  is  entitled  to  any,  and  what,  remedy  by  action. 

I.  The  persons  who  may  be  injured  by  waste,  are  such  as  have  some 
interest  in  the  estate  wasted  ;  for  if  a  man  be  the  absolute  tenant  in  fee- 
simple  (3),  without  any  incumbrance  or  charge  on  the  premises, 
[*224]  he  may  commit  whatever  waste  his  *own  indiscreuon  may  prompt 
him  to,  without  being  impeachable,  or  accountable  for  it  to  any 
one.  And,  though  his  heir  is  sure  to  be  the  sufferer,  yet  nemo  est  haeres  vtven- 
tis ;  no  man  is  certain  of  succeeding  him,  as  well  on  account  of  the  uncer- 
tainty which  shall  die  first,  as  also  because  he  has  it  in  his  power  to  constitute 
what  heir  he  pleases,  according  to  the  civil  law  notion  of  an  haeres  natus  and 
an  haeres  foetus :  or,  in  the  more  accurate  phraseology  of  our  English  law, 
he  may  aliene  or  devise  his  estate  to  whomever  he  thinks  proper,  and  by 
such  siienation  or  devise  may  disinherit  his  heir  at  law.  Into  whose  hands 
soever  therefore  the  estate  wasted  comes,  after  a  tenant  in  fee-simple, 
though  the  waste  is  undoubtedly  damnum^  it  is  damnum  absque  injuria. 

One  species  of  interest,  which  is  injured  by  waste,  is  that  of  a  person 
who  has  a  right  of  common  in  the  place  wasted  ;  especially  if  it  he  com- 
mon of  estovers,  or  a  right  of  cutting  and  carrying  away  wood  for  house- 
bote, plough-bote,  &c.  Here,  if  the  owner  of  the  wood  demolishes  the 
whole  wood,  and  thereby  destroys  all  possibility  of  taking  estovers,  this  is 
an  injury  to  the  commoner,  amounting  to  no  less  than  a  disseisin  of  his 
common  of  estovers,  if  he  chooses  so  to  consider  it ;  for  which  he  has  his 
remedy  to  recover  possession  and  damages  by  assise,  if  entitled  to  a  free- 
hold in  such  common  ;  but  if  he  has  only  a  chattel  interest,  then  he  can 
only  recover  damages  by  an  action  on  the  case  for  this  waste  and  destruc- 
tion of  the  woods,  out  of  which  his  estovers  were  to  issue  (6). 

But  the  most  usual  and  important  interest,  that  is  hurt  by  this  commis- 
sion of  waste,  is  that  of  him  who  hath  the  remainder  or  reversion  of  the  tn- 
heritanccy  after  a  particular  estate  for  life  or  years  in  being.  Here,  if  the 
particular  tenant  (be  it  the  tenant  in  dower  or  by  courtesy,  who  was  an- 
swerable for  waste  at  the  common  law  (c),  or  the  lessee  for  life  or 
[*225]  years,  *who  was  first  made  liable  by  the  statutes  of  Marlbridge  (d) 
and  of  Giocester)  (e)  (4),  if  the  particular  tenant,  I  say,  commits  or 
suffers  any  waste,  it  is  a  manifest  injury  to  him  that  has  the  inheritance, 
as  it  tends  to  mangle  and  dismember  it  of  its  most  desirable  incidents  and 
ornaments,  among  which  timber  and  houses  may  justly  be  reckoned  the 

(*)  F.  N.  B.  59.    9  Rep.  US.  {d)  59  Hen.  HI.  c.  88. 

W  2  lost.  S99.  <«)  6  Edw.  I.  c.  5. 

(3)  A  tenant  in  fee -tail  has  the  same  uq.  the  terms  of  the  deed  or  will  under  which  h* 

controlled  and  unlimited  power  in  committing  claims, 

waste*  as  a  tenant  in  fee-simple,  unless  ex-  (4)  See  2  R.  S.  834,  ^  1. 
pressly  restrained  from  committing  waste  by 
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principal.  To  bim  therefore  in  remainder  and  reversion,  to  whom  the  inhe" 
riianee  appertains  in  expectancy  (/),  the  law  hath  given  an  adequate 
remedy.  For  he,  who  hath  the  remainder  ybr  life  only,  is  not  entitled  to 
sue  lor.  waste ;  since  his  interest  may  never  peihaps  come  into  possession, 
and  then  he  hath  suffered  no  injury  (5).  Yet  a  parson,  vicar,  archdeacon, 
jwebendary,  and  the  like,  who  are  seised  in  right  of  their  phurches  of  any 
remainder  or  reversion,  may  have  an  action  of  waste ;  for  they,  in  many 
cases,  have  for  the  benefit  of  the  church  and  of  th^  successor  a  fee^simple 
qualified  :  and  yet,  as  they  are  not  seised  in  their  own  right,  the  writ  of 
waste  shall  not  say,  ad  exhaeredationem  ipstus^  as  for  other  tenants  in  fee- 
simple  ;  but  ad  exhaeredationem  ecclesiae,  in  whose  right  the  fee-simple  is 
holden  (g). 

II.  The  redress  for  this  injury  of  waste  is  of  two  kinds ;  preventive, 
and  corrective :  the  former  of  wluch  is  by  writ  of  ettrepementy  the  latter  by 
that  of  waste. 

1.  Estrepement  is  an  old  French  word,  signifying  the  same  as  waste  or 
extirpation :  and  the  writ  of  estrepement  lay  at  the  common  law,  a/<«r  judg- 
ment obtained  in  any  action  real  (A),  and  before  possession  was  delivered 
by  the  sheriff;  to  stop  any  waste  which  the  vanquished  party  might  be 
tempted  to  commit  in  lands,  which  were  determined  to  be  no  longer  his. 
But  as  in  some  cases  the  demandant  may  be  jusdy  apprehensive,  that  the 
tenant  may  make  waste  or  estrepement  pending  the  suit,  well  knowing  the 
weakness  of  his  title,  therefore  the  statute  of  Glocester  (t)  gave  another 
writ  of  estrepement ^  pendente plaeitOy  commanding  the  sheriff  firmly 
*to  inhibit  the  tenant "  ne  faciat  vastum  vel  estrepementtim  pendente  [*226] 
fiadto  dieto  indiseusso  {k)  (6)."  And,  by  virtue  of  either  of  these 
writs  the  sheriff  may  resist  them  that  do,  or  offer  to  do  waste ;  and,  if 
otherwise  he  cannot  prevent  them,  he  may  lawfully  imprison  .the  wasters, 
or  make  a  warrant  to  others  to  imprison  them :  or,  if  necessity  require, 
he  may  take  the  posse  comitatus  to  his  assistance.  So  odious  in  the  sight 
of  the  law  is  waste  and  destruction  (/).  In  suing  out  these  two  writs  ^s 
difference  was  formerly  observed ;  that  in  actions  merely  possessory,  where 
no  damages  are  recovered,  a  writ  of  estrepement  might  be  had  at  any  time 
pendente  Ute,  nay  even  at  the  time  of  suing  out  the  original  writ,  or  first 
process :  but,  in  an  action  where  damages  were  recovered,  the  demandant 
could  only  have  a  writ  of  estrepement,  if  he  was  apprehensive  of  waste 
after  verdict  had  (m) ;  for,  with  regard  to  waste  done  before  the  verdict 
was  given,  it  was  presumed  the  jury  would  consider  that  in  assessing  the 
quantum  of  damages.  But  now  it  seems  lo  be  held,  by  an  equitable  con- 
struction of  the  statute  of  Glocester,  and  in  advancement  of  the  remedy, 

(f)  Co.  Litt.  S3.  (k)  Regutr.  Tl. 

U)  Ibid.  841.  (2)  S  Inst.  339. 

(I)  S  Imt.  338.  (M)  F.  N.  B.  00, 01. 
(B)  6Edw.i.c.lS. 

(5)  No  penon  is  eDtitled  to  an  action  of  ponded ;  and  if  the  firat  tenant  for  life  dies 

waste  against  a  tenant  for  life,  but  he  who  daring  the  coniinaance  of  auch  interposed  es- 

Imw  the  unmediste  estate  of  nthmUmce  in  re-  tote,  the  action  is  gone  for  ever.     Co.  Litt 

nainder  or  reversion,  expectant   upon    the  818.  b.    2  Saund.  252.  note  7.    See  further,  as 

«state  for  life.t    If  between  the  estate  of  the  to  the  persons  who  may  maintain  a  writ  or  ac- 

tenant  for  life  who  oommita  waste,  and  the  tion  for  waste,  id.  ibid, 

sobseqnent  estate  of  inheritance,  there  ia  in-  (6)  See,  as  to  New-York,  2  R.  S.  338, 1 18, 

terposed  sn  estate  of  freehold  to  any  person  &c. :  the  court  prevents  waste  by  an  order  on 

«M  esse,  then,  during  the  continuance  of  auch  the  defendant,  and  enforces  ita  order  as  the 

iateiposed  estate,  the  action  of  waate  ia  sus-  court  of  chancery  does. 

t  See  eontn  in  New-York,  lit  S.  750, 1  a 
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that  a  writ  of  estrepemetU,  to  prevent  waste,  may  be  had  in  every  ntatg^f 
as  well  of  such  actions  wherein  damages  are  recovered,  as  of  those 
wherein  only  possession  is  had  of  the  lands ;  for  peradventure,  saith  the 
law,  the  tenant  may  not  be  of  ability  to  satisfy  the  demandant  his  full 
damages  (n).  And  therefore  now,  in  an  action  of  waste  itself,  to  recover 
the  place  wasted  and  also  damages,  a  writ  of  estrepement  will  lie,  as  well 
before  as  after  judgment.  For  the  plaintiff  cannot  recover  damages  for 
more  waste  than  is  contained  in  his  original  complaint ;  neither  is  he  at 
liberty  to  assign  or  give  in  evidence  any  waste  made  s/ter  the  suing  out  oi 
the  writ :  it  is  therefore  reasonable  that  he  should  have  this  writ  of  pre* 
ventive  justice,  since  he  is  in  his  present  suit  debarred  of  any  farther  resM- 
dial  (o).  If  a  writ  of  estrepement,  forbidding  waste,  be  directed  and  de- 
livered to  the  tenant  himself,  as  it  may  be,  and  he  afterwards  pro- 
[*227]  ceeds  to  commit  waste,  an  action  may  be  carried  on  upon  the  *foim- 
dation  of  this  writ ;  wherein  the  only  plea  of  the  tenant  can  be, 
nanfeeit  vastum  contra  prohibitionem :  and,  if  upon  verdict  it  be  found  that 
he  did,  the  plaintiff  may  recover  costs  and  damages  (;»),  or  the  party  may 
proceed  to  punish  the  defendant  for  the  contempt :  for,  if  after  the  writ 
directed  and  delivered  to  the  tenant  or  his  servants,  they  proceed  to  com- 
mit waste,  the  court  will  imprison  them  for  this  ccmtempt  of  the  writ  (q). 
But  not  so,  if  it  be  directed  to  the  sheriff,  for  then  it  is  incumbent  upon 
him  to  prevent  the  estrepement  absolutely,  even  by  raising  the  posse  eomita- 
tuSf  if  it  can  be  done  no  other  way. 

Besides  this  preventive  redress  at  common  law,  the  courts  of  equity, 
upon  bill  exhibited  therein,  complaining  of  waste  and  destruction,  will 
grant  an  injunction  in  order  to  stay  waste,  until  the  defendant  shall  have 
put  in  his  answer,  and  the  court  shall  thereupon  make  further  order. 
Which  is  now  become  the  most  usual  way  of  preventing  waste. 

2.  A  writ  of  waste  (7)  is  abo  an  action,  partly  founded  upon  the  com- 
mon law,  and  partly  upon  the  statute  of  Glocester  (r) ;  and  may  be  brought 
by  him  who  hath  the  immediate  estate  of  inheritance  in  reversion  or  re- 

(«)  F.  N.  B.  61.  (g)  Hob.  89. 

(•)  9  Rap.  119.  (r)  6  Edw.  I.  c.  ft. 

(p)  Moor,  100.  

(1)  Th«  action  or  writ  of  wute  is  now  verr  It  has  also  this  forthsr  sdrantage  over  an  ac 

••Idon  broi]^bt,  and  has  given  wsv  to  a  mach  tion  of  waste,  that  it  may  be  brought  b^f  biai, 

more  eipedilious  and  easy  remedy,  by  an  m-  in  the  reversion  or  remainder  for  Ufg  or  ycerv, 

lion  on  the  case  m  the  nature  of  waett.    The  aa  well  as  in  fee,  or  in  Uil ;  and  the  plainttff 

filaintiff  derives  the  same  benefit  from  it,  as  is  entitled  to  eoets  In  this  action,  which  he 

Iromaa  action  of  waste  in  the  tcnsut,  where  cannot  have  in  an  action  of  waste.t  However, 

the  term  is  eipired,  and  he  has  got  possession  this  action  on  the  case  prevailed  at  first,  with 

of  hia  esUte,  and  consequently  can  only  re-  some  difficulty.    3  Lev.  130.    4  Burr.  2141. 

cover  damages  for  the  waste ;  and  though  the  But  now  it  is  become  the  usual  action,  as 

plaintiff  cannot  in  an  action  on  the  case  re-  well  for  permissive  as  voluntary  waste.  Some 

cover  the  place  wasted,  where  the  tenant  is  recent  decisions  have  made  it  doubtful,  whe- 

still  in  possession,  as  he  may  do  in  an  action  ther  an  action  on  the  case,  for  permissive 

of  waste  in  the  tenet,  yet  this  latter  action  was  waste,  can  be  maintained  against  any  tenant 

found  by  experience  to  be  so  imperfect  and  for  years.    See  1  New.  Rep.  290.    4  Taunt, 

defective  a  mode  of  recoverinE  aeisin  of  the  764.    7  Taunt.  302.    1  Moore,  100.  S.  C.    See 

place  wasted,  that  the  plaintiff  obtained  little  also  1  Saund.  323.  a.  n.  (i).-~ Where  the  kaeee 

or  BO  advantage  from  it ;  and  therefore,  where  even  covenants  not  to  do  waate,  the  lessor  baa 

ibe  demise  was  by  deed,  care  waa  taken  to  his  election,  to  bring  either  an  action  on  the 

give  the  lessor  power  of  re-entry,  in  case  the  case,  or  of  covenant  against  the  lessee,  ibr 

MBsee  oommitted  any  waste  or  destruction,  waste  done  by  him  during  the  term.    2  Black, 

and' an  action  on  the  case  waa  then  found  \p  be  Rep.  1111.    See  further,  2  Saund.  253.  and  1 

Buch  better  adapted  for  the  recovery  of  mere  Chitty  on  PI.  4  ed.  132, 3. 
damages,  than  an  action  of  waate  in  the  tomiii. 

t  In  New-York,  the  plaintiff  in  an  action  of  wasU  may  recover  eosti.  (2  R.  8. 334. 613, 13) 
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BNiiid«r,  againsl  the  tenant  for  lif(^  tenant  in  dower,  tenant  by  courtesy, 
or  tonant  for  3rear8.  This  action  is  also  maintainable  in  pursuance  of  sta« 
tale  («)  Westm.  3.  by  one  tenant  in  common  of  the  inheritance  against 
another,  who  makes  waste  in  the  estate  holden  in  common.  The  equity 
of  which  statute  extends  to  joint-tenants,  but  not  to  coparceners ;  because 
by  the  old  law  coparceners  might  make  partition,  whenever  either  of  them 
thought  proper,  and  thereby  prevent  future  waste,  but  tenants  in  common 
and  joint^tenants  could  not ;  and  therefore  the  statute  gave  them  this  re- 
medy, compelling  the  defendant  either  to  make  partition,  and  take  the  place 
wasted  to  his  own  share,  or  to  give  security  not  to  commit  any  fiurther 
waste  (t).  But  these  tenants  in  common  and  joint-tenants  are 
*not  liaMe  to  the  penalties  of  the  statute  of  Glocester,  which  ex-  [*228] 
tends  only  to  such  as  have  life-estates,  and  do  waste  to  the  preju- 
dice of  the  inheritance.  The  waste  however  must  be  something  consi- 
derable ;  for  if  it  amount  only  to  twelve  pence,  or  some  such  petty  sum, 
the  plaintiff  shall  not  recover  in  an  action  of  waste  :  nam  de  minimis  non 
curat  lex  (u)  (8). 

This  action  of  waste  is  a  mixed  action  ;  partly  real,  so  far  as  it  recovers 
land  ;  and  partly  personsl,  so  far  as  it  recovers  damages.  For  it  is  brought 
for  both  those  purposes  ;  and,  if  the  waste  be  proved,  the  plaintiff  shaU 
recover  the  thing  or  place  wasted,  and  also  treble  damages  by  the  statute 
of  Glocester.  The  writ  of  waste  calls  upon  the  tenant  to  appear  and 
shew  cause  why  he  hath  committed  waste  and  destruction  in  the  place 
named,  ad  exhaeredationem^  to  the  disinherison,  of  the  plaintiff  (w).  And  if 
the  defendant  makes  default,  or  does  not  appear  at  the  day  assigned  him, 
then  the  sheriff  is  to  take  with  him  a  jury  of  twelve  men,  and  go  in  per- 
son to  the  place  alleged  to  be  wasted,  and  there  inquire  of  the  waste  done, 
and  the  damages ;  and  make  a  return  or  report  of  the  same  to  the  court, 
upon  which  report  the  judgment  is  founded  (x).  For  the  law  will  not 
suffer  so  heavy  a  judgment,  as  the  forfeitiure  and  treble  damages,  to  be 
passed  upon  a  mere  default,  without  full  assurance  that  the  fact  is  accord- 
ing as  it  is  stated  in  the  writ  But  if  the  defendant  appears  to  the  writ, 
and  afterwards  suffers  judgment  to  go  against  'him  by  default,  or  upon  a 
nHui  dicit  (when  he  makes  no  answer,  puts  in  no  plea,  in  defence),  this 
amounts  to  a  confession  of  the  waste ;  since,  having  once  appeared,  he 
cannot  now  pretend  ignorance  of  the  charge.  Now  therefore  the  sheriff 
shall  not  go  to  the  place  to  inquire  of  the  fact,  whether  any  waste  has,  or 
has  not,  been  committed ;  for  this  is  already  ascertained  by  the  silent  con- 
fession of  the  defendant :  but  he  shall  only,  as  in  defaults  upon  other  ac- 
tions, make  inquiry  of  the  quantum  of  damages  (y).  The  defendant,  on 
the  trial,  may  give  in  evidence  any  thing  that  proves  there  was  no  waste 
committed,  as  that  the  destruction  happened  by  lightning,  tempest,  the 
king's  enemies,  or  other  inevitable  accident  (a)  (9).    But  it  is  no  defence 

(«)  19  B<L  I.  c.  tL  (*)  Foph.  34. 

it)  9  bwt.  403.  404.  (y)  Cro.  EUz.  18.  SOD. 

(•)  Fbich,  L.  to.  (s)  Co.  Litt.  53. 
(•)  P.  N.  B.  ». 

(8)  8m  S  Bot.  dt  PuL  86.  But  the  doctrine  cue  cited  by  lord  Hale,  is  that  of  the  eounten 

dukt  the  «BMdlB0tt  of  the  dameges  given  by  the  of  Salop,  who  brought  an  action  on  the  eaae 

jmyshaU  defeat  the  action,  does  not  extend  to  against  her  tenant   at  will,  for  negligently 

other  adioDS.   Sco  1  Dow.  Rep.  209.  2  East,  keeping  his  fire,  so  that  the  house  was  burnt ; 

lS4b  and  the  whole  court  held  that  neither  action  on 

(S)  Action  Oft  the  omo  doth  not  lie  for  per^  the  case  nor  any  other  action  lay ;  because  at 

■ianvowMto.    5Bep.l3.  HaloHSS.    The  eommoB  law,  and  before  the  ttotuto  of  Oloooo- 
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to  say,  that  a  stranger  did  the  waste,  for  against  ham  the  plaintiflT  Jiath  ao 
remedy  :  though  the  defendant  is  entitled  to  sue  such  stranger  in  an  ac- 
tion of  trespass  vi  et  armis^  and  shall  recover  the  damages  he  has  suffered 
in  consequence  of  euch  unlawful  act  (a)  (10). 

When  the  waste  and  damages  are  thus  ascertained,  either  by  confession, 
verdicti  or  inquiry  of  the  sheriff,  judgment  is  given  in  pursuance  of  the 
statute  of  Glocester,  c.  5.  that  the  plaintiff  shall  recover  the  place  wasted ; 

for  which  he  has  immediately  a  writ  of  seisin,  provided  the  parti- 
[*22^]    cular  estate  be  still  subsisting  (for,  if  it  be  expired,  *there  can  be 

no  forfeiture  of  the  land),  and  also  that  the  plaintiff  shall  recover 
treble  the  damages  assessed  by  the  jury  (11),  which  he  must  obtain  in 
the  same  manner  as  all  other  damages,  in  actions  personal  and  mixed,  are 
obtained,  whether  the  particular  estate  be  expired,  or  still  in  being. 


CHAPTER  XV. 
OF  SUBTRACTION. 

Subtraction,  which  is  the  fifth  species  of  injuries  affecting  a  man^e 
real  properly,  happens  when  any  person  who  owes  any  suit,  duty,  custom^ 
or  service  to  another,  withdraws  or  neglects  to  perform  it.  It  differs  from 
a  disseisin,  in  that  this  is  committed  without  any  denial  of  the  right,  con- 
sisting merely  of  non-performance  ;  that  strikes  at  the  very  title  of  the 
party  injured,  and  amounts  to  an  ouster  or  actual  dispossession.  Sub- 
traction however,  being  clearly  an  injury,  is  remediable  by  due  course  of 

(c)  Lawof  Htfft^'w,  lis. 


ter,  action  did  not  lie  for  waste  againat  tenant 
for  life  or  years,  or  any  other  teniint  coming  in 
by  agreement  of  parties,  and  tenant  at  will  is 
not  wiihin  the  statute.  But  if  tenant  at  will 
stipulates  with  his  lessor  to  be  responsible  fur 
fire  by  nej^ligence,  or  for  other  permissive 
waste,  without  doubt  an  action  will  lie  on  auch 
express  agreement.  The  same  observation 
holds  with  respect  to  tenants  for  life  or  years 
before  the  statute  of  Glocester ;  for  though 
the  law  did  not  make  them  liable  to  any  action, 
yet  it  did  not  restrain  them  from  making  them- 
selves liable  by  agreement.  At  the  common 
law,  lessees  were  not  answerable  to  landlords 
for  accidental  or  negligent  burning ;  for  as  to 
fires  by  accident,  it  is  expressed  in  Fleta,  that 
foftuna  ignU  eei  hujusmodi  eventUB  inopinati 
emnes  tenentes  excwant ;  and  lady  Shrews- 
bury's case  is  a  direct  authority  to  prore  that 
tenants  are  «fqually  excuaable  for  fires  by 
negligence.  Fleta,  lib.  I.  c.  12.  Then  came 
the  statute  of  Glocester,  which,  by  making  te- 
nants for  life  and  years  liable  to  waste  with- 
out exception,  consequently  rendered  them  an- 
swerable for  destruction  by  fire ;  but  now  bv 
the  6  Ann.  o.  31.  the  ancient  law  is  restored, 


for  the  sftaiute  of  Anne  •xempts  all  pencils 
from  actions  for  accidental  fire  in  any  house, 
except  in  the  ease  of  special  agreements  be- 
tween  landlord  and  tenant.  See  14  Geo.  IFI. 
c.  78.  s.  86.t  It  was  doubted  under  this  aU- 
tute,  whether  a  covenant  to  repair  generally 
extends  to  the  case  of  fire,  and  so  becomes  an 
agreement  within  the  statnte ;  and  therefore, 
where  it  is  intended  that  the  tenant  shall  not 
be  liable,  it  has  been  usual  in  the  covenant  for 
repairing,  expressly  to  except  accident*  by 
fire.  See  Harg.  Co.  Litt.  57  a  But  it  is  now 
settled,  that  a  general  unqualified  covenant  to 
repair,  subjects  the  tenant  to  the  expense  of  re- 
building. 6  T.  R.  650.  The  tenant  at  aU 
events  continues  liable  to  pay  rent.  3  AnsL 
687.  3  Dow.  233.  I  T.  R.  310.  4  Taunton, 
45.     18Ves.J.  115. 

(10)  The  verdict  for  the  plaintiff*  in  a  writ 
of  waste,  ought  to  find  the  place  wasted.  2 
Bingh.  R.  262. 

(11)  See  2R.8.  335«610.  A  Tiew  is  un- 
necessary if  an  issuB  of  joO,  is  joined,  unleat 
then  the  court  direct  it  on  appUeatioo  of  one  of 
the  parties.    (Id.  I  9.) 


t  In  New- York  the  act  corresponding  to  the    bat  there  is  no  aet  siaular  to  6  Asa.  e.  31.  or 
Statute  of  Glocester  is  in  2  R.S.  334,f  1,  Am.    14  Goo.  111.  o.  78L 
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hw :  bot  the  remedy  differs  according  to  the  nature  of  the  senices 
whether  they  be  due  by  virtue  of  any  tenure,  or  by  custom  only. 

I.  Fealty,  suit  of  court,  and  rent,  are  duties  and  services  usually  issuing 
and  aiising  roHane  tenurae^  being  the  conditions  upon  which  the  ancient 
loids  granted  out  their  lands  to  their  feudatories ;  whereby  it  was  stipulaU 
ed,  thai  they  and  their  heirs  should  take  the  oath  of  fealty  or  fidelity  to 
their  lord,  which  was  the  feodal  bond  or  eammune  vineulum  between  lord 
and  tenant ;  that  they  should  do  suit,  or  duly  attend  and  follow  the  lord's 
courts,  and  there  from  time  to  time  give  their  assistance,  by  sezring  on  ju- 
ries, either  to  decide  the  property  of  their  neighbours  in  the  court-baron, 
or  correct  their  misdemeanors  in  the  court-leet;  and,  lastly,  that  they 
should  yield  to  the  lord  certain  annual  stated  returns,  in  military  attend- 
ance, in  provisions,  in  arms,  in  matters  of  ornament  or  pleasure, 
in  rustic  employments  or  *pr»dial  labours,  or  (which  is  instar  om-  [*231] 
nium)  in  money,  which  will  provide  all  the  rest ;  all  which  are 
comprised  under  the  one  general  name  of  redUus^  return,  or  rent.  And 
the  subtraction  or  non-observance  of  any  of  these  conditions,  by  neglectiog 
to  swe^r  fealty,  to  do  suit  of  court,  or  to  render  the  rent  or  service  reserved, 
is  an  injury  to  the  freehold  of  the  lord,  by  diminishing  and  depreciating 
the  value  of  his  seignory. 

The  general  remedy  for  all  these  is  by  distress ;  and  it  is  the  only  reme- 
dy at  the  common  law  for  the  two  first  of  them.  The  nature  of  distress- 
es, their  incidents  and  consequences,  we  have  before  more  than  once  ex- 
plained (a) :  it  may  here  suffice  to  remember,  that  they  are  a  taking  of 
beasts,  or  other  persohsl  property,  by  way  of  pledge  to  enforce  the  per- 
f(wnnance  of  something  due  from  the  party  distrained  upon.  And  for  the 
most  part  it  is  provided  that  distresses  be  reasonable  and  moderate ;  but 
in  the  case  of  distress  for  fealty  or  suit  of  court,  no  distress  can  be  unrea- 
sonable, immoderate,  or  too  large  (h) :  for  this  is  the  only  remedy  to  which 
the  party  aggrieved  is  entitled,  and  therefore  it  ought  to  be  such  as  is  suf- 
ficiently compulsory  (1) ;  and,  be  it  of  what  value  it  will,  there  is  no  harm 
done,  especially  as  it  cannot  be  sold  or  made  away  with,  but  must  be  re- 
stored immediately  on  satbfaction  made.  A  distress  of  this  nature,  that 
has  no  bounds  wim  regard  to  its  quantity,  and  may  be  repeated  from  time 
to  time,  until  the  stubbornness  of  the  party  is  conquered,  is  called  a  distress 
infinite ;  which  is  also  used  for  some  other  purposes,  as  in  summoning  ju- 
rors, and  the  like. 

Other  remedies  for  subtraction  of  rents  or  services  are,  1.  By  action  of 
debt,  for  the  breach  of  this  express  contract,  of  which  enough  has  been 
formerly  said.  This  is  the  most  usual  remedy,  when  recourse  is  had  to 
any  action  at  all  for  the  recovery  of  pecuniary  rents,  to  which  species  of 
render  almost  all  free  services  are  now  reduced,  since  the  abolition 
of  the  military  tenures.  But  for  a  freehold  rent,  reserved  on  *a  [*232] 
lease  for  life,  ^e,  no  action  of  debt  lay  by  the  common  law,  during 
the  continuance  of  the  freehold  out  of  which  it  issued  (c) ;  for  the  law 
would  not  suffer  a  reed  injury  to  be  remedied  by  an  action  that  was  merely 
personal.  However,  by  the  statutes  8  Ann.  c.  14.  and  5  Geo.  III.  c.  17. 
actions  of  debt  may  now  be  brought  at  any  time  to  recover  such  freehold 

(1)  Allodial  tonoxtta  beins  adopted  in  Naw-Yofk  in  place  of  feudal,  fealty  and  diitnaa  for  it 
Mamtobeaboliahed.    (1  R.  8. 718,  f  3,  Ac) 
VOL.  XL  26 
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rents  (2).  2.  An  assise  of  mort  d^ ancestor  or  novel  dissetsin  will  lie  of  rente 
as  well  as  of  lands  {d) ;  if  the  lord,  for  the  sake  of  trying  the  possessory 
right,  wiU  make  it  his  election  to  suppose  himself  ousted  or  disseised  there* 
of.  .  This  is  now  seldom  heard  of ;  and  all  other  real  actions  to  recover 
rents,  being  in  the  nature  of  writs  of  right,  and  therefore  more  dilatory  in 
their  progress,  are  entirely  disused,  though  not  formally  abolished  by  law. 
Of  this  species  however  is,  3.  The  writ  de  consuetudinibus  ei  servitiis,  which 
lies  for  the  lord  against  his  tenant,  who  withholds  from  him  the  rents  and 
services  due  by  custom,  or  tenure,  for  his  land  («).  This  compels  a  spe- 
cific payment  or  performance  of  the  rent  or  service ;  and  there  are  also 
others,  whereby  the  lord  sball  recover  the  land  itself  in  lieu  of  the  duty 
withheld.  As,  4.  The  writ  of  cessavit;  which  lies  by  the  statutes  of 
Glocester,  6  Edward  I.  c.  4.  and  of  Westm.  2.  13  Edw.  I.  c.  21.  and  41. 
when  a  man  who  holds  lands  of  a  lord  by  rent  or  other  services,  neglects  or 
ceases  to  perform  his  services  for  two  years  together ;  or  where  a  religious 
house  hath  lands  given  it,  on  condition  of  performing  some  certain  spiritual 
service,  as  reading  prayers  or  giving  alms,  and  neglects  it ;  in  either  of 
which  cases,  if  the  cesser  or  neglect  have  continued  for  two  years,  the  lord 
or  donor  and  his  heirs  shall  have  a  writ  of  cessavit  to  recover  the  land 
itself,  €0  quod  tenens  infaciendis  servitiis  per  bienntumjam  cessavit  (/).  In 
like  manner,  by  the  civil  law,  if  a  tenant  who  held  lands  upon  payment 
of  rent  or  services,  or  *'jure  emphjfteutico"  neglected  to  pay  or  perform  them 
per  totum  triennium,  he  might  be  ejected  from  such  emphyteutic  lands  (g). 
But  by  the  statute  of  Glocester,  the  cessavit  does  not  he  for  lands  let  upon 

fee-farm  rents,  unless  they  have  lain  fresh  and  uncultivated  for 
[*233]    two  years,  and  there  be  *not  sufficient  distress  upon  the  premises ; 

or  unless  the  tenant  hath  so  enclosed  the  land,  that  the  lord  can- 
not come  upon  it  to  distrain  (A).  For  the  law  prefers  the  simple  and  ordi- 
nary remedies,  by  distress  or  by  the  actions  just  now  mentioned,  to  this  ex- 
traordinary one  of  forfeiture  for  a  cessavit :  and  therefore  the  same  statute 
of  Glocester  has  provided  farther,  that  upon  tender  of  arrears  and  damages 
before  judgment,  and  giving  security  for  the  future  performance  of  the  ser- 
vices, the  process  shall  be  at  an  end,  and  the  tenant  shall  retain  his  land ; 
to  which  the  statute  of  Westm.  2.  conforms,  so  far  as  may  stand  wi^ 
convenience  and  reason  of  law  (t).  It  is  easy  to  observe,  that  the  sta^ 
tute  (k)  4  Geo.  II.  c.  28.  (which  permits  landlords  who  have  a  right  of  re- 
entry for  non-payment  for  rent,  to  serve  an  ejectment  on  their  tenants, 
when  half  a  year's  rent  is  due,  and  there  is  no  sufficient  distress  on  the 
premises)  is  in  some  measure  copied  from  the  ancient  writ  of  cessavit  .* 
especially  as  it  may  be  satisfied  and  put  an  end  to  in  a  similar  manner, 
by  tender  of  the  rent  and  costs  within  six  months  after.  And  the  same 
remedy  is,  in  substance,  adopted  by  statute  11  Geo.  II.  o.  19.  ^  16.  (3) 
which  enacts  that  where  any  tenant  at  rack-rent  shall  be  one  year's  rent 
in  arrear,  and  shall  desert  the  demised  premises,  leaving  the  same  unculti- 
vated  or  unoccupied,  so  that  no  sufficient  distress  can  be  had :  two  justices 
of  the  peace  (after  notice  affixed  on  the  premises  for  fourteen  days  without 

id)  F.  N.  B.  IM.  (h)  F.  N.  B.  909.    >  Inst.  308. 

(«}  Ibid.  l&l.  (t)  9  Inst.  401.  460. 

(/)  Ihid,  906.  (k)  See  page  SOO. 
(g)  Ccd.  4.  66.  9. 

(2)  S«e  1  R.  S.  747, 6  19.  rent  is  in  arrear.  and  altkoagfa  no  ri^t  of  i»- 

(3)  And  aae  by  57  Geo.  III.  c.  52.  whieh    entry  be  reaervad. 
Sivea  aimilar  power,  though  only  half  a  year's 
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effacl)  may  give  the  landlord  possession  thereof,  and  thenceforth  the  lease 
shall  be  void.  5.  There  is  also  another  very  effectual  remedy,  which 
takes  place  when  the  tenant  upon  a  writ  of  assise  for  rent,  or  on  a  reple- 
vin, disowns  or  disclaims  his  tenure,  whereby  the  lord  loses  his  verdict : 
in  which  case  the  Iwd  may  have  a  writ  of  right,  sur  disclmmir^  grounded 
on  this  denial  of  tenure  ;  and  shall  upon  proof  of  the  tenure,  recover  back 
the  land  itself  so  holden,  as  a  punishment  to  the  tenant  for  such  his  false 
disclaimer  (Q.  This  piece  of  retaliating  justice,  whereby  the  tenant  who 
endeavours  to  defraud  his  lord  is  himself  deprived  of  the  estate, 
as  it  evidently  proceeds  upon  feodal  principles,  *so  it  is  expressly  [*234] 
to  be  met  with  in  the  feodal  constitutions  (m) :  ^^vasaUuSf  qui  ahtU' 
gamtfeudum  ejusve  eonditumem,  exspoUabUur*^ 

And,  as  on  the  one  hand  the  ancient  law  provided  these  several  reme* 
dies  to  obviate  the  knavery  and  punish  the  ingratitude  of  the  tenant,  so  on 
the  other  hand  it  was  equsdly  careful  to  redress  the  oppression  of  the  lord  ; 
by  furnishing,  1.  The  writ  of  ne  injuste  vexes  (») ;  which  is  an  ancient 
writ  founded  on  that  chapter  (o)  of  magna  carta^  which  prohibits  distresses 
for  greater  services  than  are  really  due  to  the  lord ;  being  itself  of  the  pro- 
hibitory kind,  and  yet  in  the  nature  of  a  writ  of  right  ( p)  (4).  It  lies, 
where  the  tenant  in  fee-simple  and  his  ancestors  have  held  of  the  lord  by 
certain  services ;  and  the  lord  hath  ordained  seisin  of  more  or  greater  ser- 
vices, by  the  inadvertent  payment  or  performance  of  them  by  the  tenaoat 
himself.  Here  the  tenant  cannot  in  an  avowry  aVoid  the  lord's  possessory 
right,  because  of  the  seisin  given  by  his  own  hands  ;  b|it  is  driven  to  this 
writ,  to  devest  the  lord's  possession,  and  establish  ihe  mere  right  of  pro- 
perty, by  ascertaining  the  services,  and  reducing  them  to  their  proper 
standard.  But  this  writ  does  not  lie  for  tenant  in  tail ;  for  he  may  avoid 
such  seisin  of  the  lord,  obtained  from  the  payment  of  his  ancestors,  by 
plea  to  an  avowry  in  replevin  (q).  t2.  The  writ  of  mesne,  de  medio ;  which 
is  also  in  the  nature  of  a  writ  of  right  (r),  and  lies,  when  upon  a  subinfeu- 
dation the  mesne,  or  middle  lord  {s),  suffers  his  under-tenant,  or  tenant  pa- 
ravad,  to  be  distrained  upon  by  the  lord  paramount,  for  the  rent  due  to  him 
from  the  mesne  lord  {t).  And  in  such  case  the  tenant  shall  have  judg- 
ment to  be  acquitted  (or  indemnified)  by  the  mesne  lord  ;  and  if  he  makes 
default  therein,  or  does  not  appear  originally  to  the  tenant's  writ,  he  shall 
be  forejudged  of  his  mesnalty,  and  the  tenant  shall  hold  immediately  of 
the  lord  paramount  himself  (u)  (5). 

•II.  Thus  far  of  the  remedies  for  subtraction  of  rents  or  other  [•235] 
services  due  by  tenure.  There  are  also  other  services  due  by  an- 
cient custom  BXid  prescription  only.  Such  is  that  of  doing  suit  to  another's 
mill :  where  the  persons,  resident  in  a  particular  place,  by  usage  time  out 
of  mind  have  been  accustomed  to  grind  their  com  at  a  certain  mill ;  and 
afterwards  any  of  them  go  to  another  mill,  and  withdraw  their  suit  (their 
secta,  a  sequendo)  from  the  ancient  mill.    This  is  not  only  a  damage,  but 

it)  Finch,  L.  270,  J71.  (?)  F.  N.  B.  11.    i  Inst.  «l. 

(«)  Ftttd.  I.  9,  t  to.  (r)  Booth,  ISO. 

(•)  F.  N.  B.  la  («)  Sm  book  II.  ch.  5.  pa^s  M,  Oa 

(o)  c  10.  (0  F.  N.  a  133. 

(p)  Booth,  ISO.  («)  S  Inst  374. 

(4)  At  conuDon  law  aa  action  on  the  case  (5)  The  ancient  ramediea  mentioned  in  this 

mBj  be  supported  br  a  tenant,  or  third  peraon,  and  the  two  succeedioc  sections  seem  to  exist 

against  a  umdlord  for  distraining  for  more  rent  no  lonser  in  New- Yon.    (2  R.  S.  343,  ^  24). 

than  is  due,  and  that  is  now  the  osoal  remedy.  As  to  the  modem  remedies,  see  2  R.  S.  SM,  $ 

2  Chitty  on  PL4thed.  719.  30^  p.  M2,  ^  24,  dec 
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an  injury,  to  the  owner ;  because  this  prescription  might  have  a  reiy  rea* 
sonable  foufidation ;  viz.  upon  the  erection  of  such  mill  by  the  ancestors 
of  the  owner  for  the  convenience  of  the  inhabitants,  on  condition,  that  when 
erected,  they  should  all  grind  their  com  there  only.  And  for  this  injury 
the  owner  shall  have  a  writ  de  secta  ad  molendinum  (to),  commanding  the 
defendant  to  do  his  suit  at  that  mill,  quam  ad  illudfacere  debet,  et  solet,  or 
shew  good  cause  to  the  contrary :  in  which  action  the  validity  of  the  pre* 
scription  may  be  tried,  and  if  it  be  found  for  the  owner,  he  shall  recover 
damages  against  the  defendant  (a?).  In  like  manner,  and  for  like  rea- 
sons, the  register  (y)  will  inform  us,  that  a  man  may  have  a  writ  of  secta 
adfumum,  secta  ad  torrah,  et  ad  omnia  alia  kujusmodi ;  for  suit  due  to  his 
fumum,  his  public  oven  or  bakehouse  ;  or  to  his  tarrale,  his  kiln,  or  malt- 
house  ;  when  a  person's  ancestors  have  erected  a  convenience  of  that  sort 
for  the  benefit  of  the  neighbourhood,  upon  an  agreement  (proved  by  im- 
memorial custom)  that  all  the  inhabitants  should  use  and  resort  to  it  when 
erected.  But  besides  these  special  remedies  for  sublractionis,  to  compel 
the  specific  performance  of  the  service  due  by  custom  :  an  action  on  the 
case  will  also  lie  for  all  of  them,  to  repair  the  party  injured  in  damages  (6). 
And  thus  much  for  the  injury  of  subtraction. 


CHAPTER  XVI. 
OF  DISTURBANCE  (1). 


The  sixth  and  last  species  of  real  injiuries  is  that  of  disturbance ;  which 
is  usually  a  wrong  done  to  some  incorporeal  hereditament,  by  hindering  or 
disquieting  the  owners  in  their  regular  and  lawful  enjoyment  of  it  (a).  I 
shall  consider  ^l^q  sorts  of  this  injury:  viz.  1.  Disturbance  oi franchises. 
2.  Disturbance  of  common.  3.  Disturbance  of  ways.  4.  Disturbance  of 
tenure.     5.  Disturbance  of  ^^o^ronog^e  (2). 

I.  Disturbance  of  franchises  happens  when  a  man  has  the  franchise  of 
holding  a  court-leet,  of  keeping  a  fair  or  market,  of  free-warren,  of  taking 
toll,  of  seizing  waifs  or  estrays,  or  (in  short)  any  other  species  of  franchise 
whatsoever ;  and  he  is  disturbed  or  incommoded  in  tne  lawful  exercise 
thereof.  As  if  another,  by  distress,  menaces,  or  persuasions,  prevails  upon 
the  suitors  not  to  appear  at  my  court ;  or  obstructs  the  passage  to  my  fair 
or  market ;  or  hunts  in  my  free-warren  ;  or  refuses  to  pay  me  the  accus- 
tomed toll ;  or  hinders  me  from  seizing  the  waif  or  estray,  whereby  it 
escapes  or  is  carried  out  of  my  liberty ;  in  every  case  of  this  kind,  all 
which  it  is  impossible  here  to  recite  or  suggest,  there  is  an  injary  done  to 
the  legal  owner ;  his  property  ia  damnified  ;  and  the  profits  arising  from 

(•)  F.  N.  B.  183.  (y)  fol.  153. 

(«)  Co.  Entr.  401  (a)  Finch,  L.  187. 

(6)  This  is  now  the  onlj  action  in  uae  for  the  Case  for  a  Diatnrbance,  and  Quare  Im- 

moat  of  the  injuries  specified  in  this  chapter ;  pcdit,  D. 

the  ancient  appropriate  write  having  become  (2)  The  first  and  last  of  these  diTJaions  an 

obsolete.    See  further,  2  Saund.  113.  b.  inapplicable  to  New- York. 

(1)  See  in  general,  Com.  Dig.  Action  upon 
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•neh  his  firancblse  are  diminiBhed.    To  remedy  which,  as  the  law 

has  given  no  other  writ,  he  is  ^therefore  entitled  to  sue  for  da-    [*237] 

mages  by  a  special  action  on  the  case :  or,  in  case  of  toll,  may  take 

a  distress  if  he  pleases  {b), 

JI.  The  disturbance  oi  common  comes  next  to  be  considered  (3) ;  where 
any  act  is  done,  by  which  the  right  of  another  to  his  common  is  incom- 
moded  or  diminished.  This  may  happen,  in  the  first  place,  where  one 
who  hath  no  right  of  common,  puts  his  cattle  into  the  land  ;  and  there- 
by robs  the  cattle  of  the  commoners  of  tlieir  respective  shares  of  the  pas- 
ture. Or  if  one,  who  hath  a  right  of  common,  puts  in  cattle  which  are 
not  commonable,  as  hogs  and  goats ;  which  amounts  to  the  same  incon- 
venienoe.  But  the  lord  of  the  soil  may  (by  custom  or  prescription,  but  not 
without)  put  a  stranger's  cattle  into  the  common  (c) ;  and  also,  by  a  like 
prescription  for  common  appurtenant,  cattle  that  are  not  commonable  may 
be  put  into  the  common  {d).  The  lord  also  of  the  soil  may  justify  mak- 
ing burrows  therein,  and  putting  in  rabbits,  so  as  they  do  not  increase  to 
so  large  a  number  as  totally  to  destroy  the  common  (e).  But  in  general, 
in  case  the  beasts  of  a  stranger,  or  the  uncommonable  cattle  of  a  com- 
moner,  be  found  upon  the  land,  the  lord  or  any  of  the  commoners  may 
distrain  them  damage-feasant  (/) :  or  the  commoner  may  bring  an  action 
on  the  case  to  recover  damages,  provided  the  injury  done  be  any  thing 
considerable :  so  that  he  may  lay  his  action  with  a  ^  quod,  or  allege  that 
thereby  he  was  deprived  of  his  common.  But  for  a  trivial  trespass  the 
conmioner  has  no  action  :  but  the  lord  of  the  soil  only,  for  the  entry  and 
trespass  committed  (  g)  (4). 

Another  disturbance  of  common  is  by  surcharging  it ;  or  putting  more 
cattle  therein  than  the  pasture  and  herbage  will  sustain,  or  the  party  hath 
a  right  to  do.    In  this  case  he  that  surcharges  does  an  injury  to  the  rest 
of  the  owners,  by  depriving  them  of  their  respective  portions,  or 
at  least  ^contracting  them  into  a  smaUer  compass.    This  injury    [*238] 


(ft)  do.  EUz.  598. 
(€)  1  RolL  Ahr.  SQ6. 
(4)  Co.  Litt.  in. 


(«)  Cro.  Eliz-  876. 
(/)  »  Rep.  Hi. 
(g)  Ibid. 


Cro.  Jac.  105.    Lutw.  106. 


(3)  Am  to  ri|hu  of  i 
•Bto,  2  book,  32  to  3S. 

(4)  If  cattle  cscapo  into  the  common,  and 
an  ariTcn  oat  bv  the  owner  as  toon  as  he  has 
Botiee,  thoogfa  the  lord  may  have  his  action  of 
trespass,  yet  the  commoner  cannot  brine  his 
action  vpon  the  ease,  because  sufficient  feed- 
ing still  remains  for  him.  Bnt  if  cattle  are 
permitted  to  depasture  the  common,  whether 
they  belong  to  a  stranger,  or  are  the  supermi* 
mcrary  cattle  of  a  commoner,  an  action  lies ; 
and  it  is  not  necessary  to  prove  specific  inju- 
ry, for  the  right  of  the  commoner  is  injured 
uy  such  an  act,  and  if  permitted,  the  wrong- 
doer might  gain  a  right  1^  repeated  acu  of  en- 
CRwchment.  t  Bla.  Rep.  1233.  4  T.  R.  71. 
2  Eart,  154.  1  Savnd.  346.  b.  And  where 
A.,  being  poesessed  of  a  portion  of  a  lammas 
fi^  orer  which  a  right  of  common  existed 
part  of  the  jear,  took  down  the  customary 
post  and  rail  fence,  containing  gaps  througn 
which  the  commoner's  cattle  might  pass, 
and  built  a  wall  with  a  single  doorway,  at 
which  they  might  enter  and  return^  it  was  held 
that  this  was  a  disturbance  of  the  common 
right,  and  an  action  was  maintainable,  though 


the  abritUment  of  the  right  was  inoonsidera- 
ble.  1  M'Cleland's  Rep.  373:  One  farthing 
damages  will  sustain  the  verdict  in  such  case, 
lb.  and  2  East,  154.  It  has  been  held,  that  a 
claim  of  common  for  all  the  plaintiff't  oattle 
Uvant  and  couehant  on  his  land,  was  supported 
by  evidence  of  a  custom  for  ail  the  occupiers 
of  a  laive  common  field  to  turn  cattle  into  the 
whole  field  when  the  com  was  taken  off,  the 
number  of  cattle  being  regulated  by  the  ex- 
tent, and  not  the  produce  of  each  man's  land 
in  the  field,  although  the  oattle  were  not  ac- 
tually maintained  on  such  land  during  the 
winter.  1  B.  &  A.  706b  In  an  action  for  dis- 
turbance of  common,  where  the  plaintiff  stated 
that  he  was  possessed  of  a  metnart  and  land, 
by  jeason  whereof  he  was  entitled  to  the 
right  of  common,  and  it  appeared  on  the  trial 
that  he  was  possessed  of  land  only,  it  was 
held  that  the  allegation  was  divisible,  and  the 
plaintiff  entitled  to  damages  pro  tanto.  2  B. 
&  A.  360.  See  15  East,  115.  The  deelsra^ 
tion  must  in  all  cases  allege,  that  the  plaintiff 
thereby  could  not  use  his  common  in  so  ample 
a  manner  as  he  ought  to  have  done.  9  Co. 
113.  a. 
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by  surcharging  oan  properly  speaking  only  liappen,  where  the  com- 
mon is  appendant  or  appurtenant  {h)^  and  of  course  limitablebylaw  ;  or 
where,  when  in  grosf,  it  is  expressly  limited  and  certain ;  for  where  a 
man  hath  common  in  gross,  sans  nombre  or  without  'stint,  he  cannot  be  a 
surcharger.  However,  even  where  a  man  is  said  to  have  common  Yi^^~ 
out  stint,  still  there  mnst  be  left  sufficient  for  the  lord's  own  beasts  (t) ;  for 
the  law  will  not  suppose  that,  at  the  original  grant  of  the  common,  the 
lord  meant  to  exclude  himself  (5). 

The  usual  remedies,  for  surcharging  the  common,  are  either  by  dis- 
training so  many  of  the  beasts  as  are  above  the  number  allowed,  or  eke 
by  an  action  of  trespass,  both  which  may  be  had  by  the  lord :  or  lastly, 
by  a  special  action  on  the  case  for  damages  ;  in  which  any  commoner  may 
be  plaintiff  (  j).  But  the  ancient  and  most  effectual  method  of  proceeding 
is  by  writ  of  €idfneasurement  oi  pasture.  This  lies  either  where  a  commcm 
appurtenant  or  in  gross  is  certain  as  to  number,  or  where  a  man  has  com- 
mon appendant  or  appurtenant  to  his  land,  the  quantity  of  which  com- 
mon has  never  yet  been  ascertained.  In  either  of  these  cases,  as  well  the 
lord,  as  any  of  the  commoners,  is  entitled  to  this  wht  of  admeasurement ; 
which  is  one  of  those  writs  that  are  called  vicontiel  (k),  being  directed  to 
the  sheriff  {vicecomiti),  and  not  to  be  returned  to  any  superior  court,  till 
finally  executed  by  him.  It  recites  a  complaint,  that  the  defendant  hath 
surcharged,  ^uperon^ravt^,  the  common:  and  therefore  commands  the  sheiiff 
to  admeasure  and  apportion  it ;  that  the  defendant  may  not  have  rtiore  than 
belongs  td  him,  and  that  the  plaintiff  may  have  his  rightful  share.  And 
upon  this  suit  all  the  commoners  shall  be  admeasured,  as  well  those  who 
have  not,  as  those  who  have  surcharged  the  common ;  as  well  the  plaintiff 
as  the  defendant  (/).  The  execution  of  this  writ  muat  be  by  a 
[*239]  jury  of  twelve  men,  who  are  upon  their  *oaths  to  ascertain,  un- 
der the  superintendence  of  the  sheriff,  what  and  how  many  cattle 
each  commoner  is  entitled  to  feed.  And  the  rule  for  this  admeasurement 
is  generally  understood  to  be,  that  the  commoner  shall  not  turn  more  cattle 
upon  the  common,  than  are  sufficient  to  manure  and  stock  the  land  to 
which  his  right  of  common  is  annexed  ;  or,  as  our  ancient  law  expressed 
it,  such  cattle  only  as  are  levant  and  couchant  upon  his  tenement  (m) :  which 
being  a  thing  uncertain  before  admeasurement,  has  frequently,  though  er- 
roneously, occasioned  this  unmeasured  right  of  common  to  be  called  a  com- 
mon without  stint  or  sans  nombre  (n) ;  a  thing  which,  though  possible  in 
law  (o),  does  in  fact  very  rarely  exist  (6). 

(A)  See  book  11.  ch.  3.  (/)  F.  N.  B.  135. 

<t)  1  Roll.  Abr.  39tt.  (m)  Bro.  Altr.  t.  pre»erifiumf  S8. 

ij)  Freem.  S7S.  (n)  Hardr.  117. 

(k)  8  Inat.  860.    Finch,  L,  314.  (o)  Loid  BxyuL  407. 

(5)  The  modem  doctrine  upon  this  subject  strained,  together  with  the  commonerB,  ^rom 

t«  somewhat  different,  for  it  is  now  held,  that  using  the  common  at  all  during  a  part  of  the 

a  prescription  for  a  sole  and  several  pasture,  year.    1  Saund.  353.  n.  (2)^    See  also  2  H. 

6lc.  in  exclusion  of  the  owner  of  the  soil  for  Bl.  4.    And  it  is  said  to  have   been  clearly 

tht  vthoU  year,  is  good,  2  Lev.  2.    Pollexf.  13.  held,  that  the  commoners  may  prescribe  to 

1  Mod.  74.  for  it  does  not  exclude  the  lord  have  coomion  in  exclusion  of  the  lord  for  a 

from  all  the  profits  of  the  soil,  as  he  is  entitled  part  of  the  year.    2  Roll.  Abr.  2&7.  L.  pi.  1. 

to  the  mines,  trees,  and  quarries.    And  though  (6)  The  lord  may  distrain  not  only  the  cat- 

a  man  cannot  prescribe  to  have  common  eo  tie  of  a  stranger,  but  also  so  many  of  a  com- 

for  ti&e  wAsIe  year  in  exclusion  of  the  moner's  cattle  ss  surcharge  the  common.    2 


lord,  1  Lev.  268.     1  Vent  395,  still  the  lord  Bla.  R.  818.     Willes,  638.    A  commoner  can 

may,  by  custom,  be  restrained  to  a  qualified  only  distrain  the  cattle  of  a  stranger,  1  RolL 

light  of  oommon  during;  a  part  of  the  year.  Ab.  32a  405.  pi.  5.    Yelv.  104.  andnot  of  the 

Yelr.  129.    And  it  is  said  the  lord  may  be  re-  lord,  2  Bula.  U7 ;  nor  where 
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If,  after  the  admeasurement  haa  thus  ascertained  the  right,  the  same 
defendant  surcharges  the  common  again,  the  plaintiff  may  have  a  writ  of 
second  sureharge^  dt  secunda  superaneratume,  which  is  given  by  the  statute 
Westm.  2.  13  Edw.  I.  c,  8.  and  thereby  the  sheriff  is  directed  to  inquire 
by  a  jury,  whether  the  defendant  has  in  fact  again  surcharged  the  common 
contrary  to  the  tenure  <rf  the  last  admeasurement :  and  if  he  has,  he  shall 
then  forfeit  to  the  king  the  supernumerary  cattle  put  in,  and  also  shall  pay 
damages  to  the  plaintiff  (p).  This  process  seems  highly  equitable  :  for 
the  first  offence  is  held  to  be  committed  through  mere  inadvertence,  and 
therefore  there  are  no  damages  or  forfeiture  on  the  first  writ,  which  was  only 
to  ascertain  the  right  which  was  disputed  :  but  the  second  offence  is  a  wil- 
ful contempt  and  injustice  ;  and  therefore  punished  very  properly  with  not 
only  damages,  but  also  forfeiture.  And  herein  the  right,  being  once  settled, 
IB  never  again  disputed  ;  but  only  the  fact  is  tried,  whether  there  be  any 
second  surcharge  or  no :  which  gives  this  neglected  proceeding  a  great  ad- 
vantage over  the  modem  method,  by  action  on  the  case,  wherein  d^e  quan' 
turn  of  common  belonging  to  the  defendant  must  be  proved  upon  every 
fresh  trial,  for  every  repeated  offence  (7). 

*There  is  yet  another  disturbance  of  common,  when  the  owner  [*240] 
of  the  land,  or  other  person,  so  encloses  or  otherwise  obstructs  it, 
that  the  commoner  is  precluded  from  enjoying  the  benefit  to  which  he  is 
by  law  entitled.  This  may  be  done,  either  by  erecting  fences,  or  by  dri- 
ving the  cattle  off  the  land,  or  by  ploughing  up  the  soil  of  the  common  (q). 
Or  it  may  be  done  by  erecting  a  warren  therein,  and  stocking  it  with  rab- 
bits in  such  quantities,  that  they  devour  the  whole  herbage,  and  thereby 
destroy  the  common.  For  in  such  case,  though  the  commoner  may  not 
destroy  the  rabbits,  yet  the  law  looks  upon  this  as  an  injurious  disturbance 
of  his  right,  and  has  given  him  his  remedy  by  action  against  the  own- 
er (r)  (8).  This  kind  of  disturbance  does  indeed  amount  to  a  disseisin, 
and  if  the  commoner  chooses  to  consider  it  in  that  light,  the  law  has  given 
him  an  assise  of  novel'disseisin^  against  the  lord,  to  recover  the  possession 
of  his  common  (s).  Or  it  has  given  a  writ  of  quod  permittat,  against  any 
stranger,  as  well  as  the  owner  of  the  land,  in  case  of  such  a  disturbance 
to  the  plaintiff  as  amounts  to  a  total  deprivation  of  his  common ;  where- 
by the  defendant  shall  be  compelled  to  permit  the  plaintiff  to  enjoy  his 

(p)  p.  N.  B.  lae.    9  Inrt.  370.  (r)  Cro.  Jac.  195. 

(f )  Cro.  Eliz.  196.  {»)  F.  N.  B.  179. 

overcharges  the  common,  by  putting  in  cattle  tained  a  specific  injury.  For  the  lord  is  enti- 
t^t  are  not  iettant  and  antekant^  can  another  tied  to  what  remains  of  the  grass,  and  there- 
commoner  distrain  the  surplas,  at  least  be-  fore  may  consume  it  himself,  or  license  an- 
Ibre  admeasurement.  3  Wils.  237.  2  Lutw.  other  to  depasture  it.  4  T.  R.  73.  2  Mod.  6. 
1238.    4  Burr.  2426.    But  where  the  right  of  Willes,  619. 

common  is  limited  to  a  certain  mtmber  of  cattle,  (7)  In  New- York  these  ancient  actions  seem 
without  any  relation  to  the  quantity  of  land  to  be  abolished,  (2  R.  3.  343,  ^  24,)  as  well  as 
which  the  commoner  possesses,  ana  he  puts  the  other  real  actions  mentioned  in  this  chap- 
is  a  greater  number,  perhaps  another  com-  ter:  the  actions  on  the  com^  however,  suU 
owner  may  distrain  the  mipemiimerary  cattle,  remain. 

4  Burr.  2431.  It  seems  clear  that  a  claim  of  (8)  It  is  the  policy  of  the  law  not  to  allow 
common  pUaded  by  an  inhabitant,  as  an  inha-  commoners  to  abate,  except  only  in  few  cases, 
bitaot  merely,  is  bad ;  it  must  be  pleaded  for  an  action  will  best  ascertain  the  just  mea- 
either  in  the  name  of  a  corfjoratton  for  the  sure  of  the  damage  sustained.  But  if  the 
bane6t  of-  the  inhabitants,  or  in  a  que  estate,  lord  erect  a  wall,  gate,  hedge,  or  fence  round 
6  Co.  69.  b.  4  T.  R.  717.  1  Saund.  346.  f.  the  common,  to  prevent  the  commoner's  cattle 
n.  (g).  Bat  if  the  defendant  be  lord  of  the  from  going  into  the  common,  the  commoner 
u .-  u: ..1 .k -T._.-  .!-_  erection,  because  it  is  incon- 

i  grant.    1  Burr.  259.    6  T.  R. 


saanor,  or  one  who  puts  his  cattle  on  the  com-    may  abate  the  erection,  because  it  is  incon- 
SDon  with  the  lord's  license,  the  commoner    sistent  with  the  grant.    1  ] 


maintain  an  action,  unless  he  has  sus-    485. 
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common  as  he  ought  (t).  But  if  the  commoner  does  not  choose  to  hmg 
a  real  action  to  recover  seisin,  or  to  tiy  the  right,  he  may  (which  is  the 
easier  and  more  usual  way)  bring  an  action  on  the  case  for  his  damages, 
instead  of  an  assise  or  a  quod  permittat  (u). 

There  are  cases  indeed,  in  which  the  lord  may' enclose  and  abridge  the 
common  ;  for  which,  as  they  are  no  injury  to  any  one,  so  no  one  is  entitled 
to  any  remedy.  For  it  is  provided  by  the  statute  of  Merton,  20  Hen.  III. 
c.  4,  that  the  lord  may  approve^  that  is,  enclose  and  convert  to  the  uses  of 
husbandry  (which  is  a  melioration  or  sqpprovement),  any  waste  grounds, 
woods,  or  pastures,  in  which  his  tenants  have  common  appendant 
[^41]  to  their  estates ;  provided  he  leaves  *sufficient  conunon  to  his 
tenants,  according  to  the  proportion  of  their  land  (9).  And 
this  is  extremely  reasonable  :  for  it  would  be  very  hard  if  the  lord,  whose 
ancestors  granted  out  these  estates  to  which  the  commons  are  appendant, 
should  be  precluded  from  making  what  advantage  he  can  of  the  rest  of 
his  manor  ;  provided  such  advantage  and  improvement  be  no  way  dero- 
gatory from  the  former  grants.  The  statute  Westm.  2.  13  Edw.  I.  c.  46. 
extends  this  liberty  of  approving,  in  like  manner,  against  all  others  that 
have  common  appurtenant,  or  in  gross,  as  well  as  against  the  tenants  of 
the  lord,  who  have  their  common  appendant ;  and  farther  enacts,  that  no 
assise  of  noveUdisseisin,  for  common,  shall  lie  against  a  lord  for  erecting 
on  the  common  any  windmill,  sheephouse,  or  other  necessary  buildings 
therein  specified :  which,  sir  Edward  Coke  says  (to),  are  only  put  as  ex- 
amples ;  and  that  any  other  necessary  improvements  may  be  made  by  the 
lord,  though  in  reality  they  abridge  the  common,  and  make  it  less  sufficient 
for  the  commoners.  And  lastly  by  statute  29  Geo.  II.  c.  36.  and  31  Geo. 
II.  c.  41.  it  is  particularly  enacted,  that  any  lords  of  wastes  and  commons, 
with  the  consent  of  the  major  part,  in  number  and  value,  of  the  common- 
ers, may  enclose  any  part  thereof,  for  the  growth  of  timber  and  under^ 
wood  (10),  (11). 

III.  The  third  species  of  disturbance,  that  of  ways  (12),  is  very  similar 
in  its  nature  to  the  last :  it  principally  happening  when  a  person,  who 
hath  a  right  to  a  way  over  another's  grounds,  by  grant  or  prescription,  is 
obstructed  by  enclosures,  or  other  obstacles,  or  by  ploughing  across  it ;  by 
which  means  he  cannot  enjoy  his  right  of  way,  or  at  least  not  in  so  com- 
modious a  manner  as  he  might  have  done.     If  this  be  a  way  annexed  to 

(0  Finch,  L.  S75.    F.  N.  B.  ISS.  (w)  9  Inat.  476. 

(u)  Cro.  Jac.  195. 

(9;  See  2  book,  p.  34.  note.  part  of  the  soil  for  building,  if  the  ezereise  of 

(10)  As  the  lord  may  approve,  leaving  a  the  right  be  immemoriaL  6T.  R.  417.  n.  Bat 

sufficiency  of  common,  the  commoner  abates  a  custom  for  the  lord  to  grant  leasee  of  tba 

an  erection  at  the  peril  of  an  action.    A  per>  waste,  without  restriction,  is  bad  in  point  of 

son  seised  in  fee  of  the  waste  may  approve,  law.    3  B.  dt  A.  153. 

although  he  be  not  lord.    3  T.  R.  445.    But  The  cultivation  of  common  lands,  sad  the 

there  can  be  no  approvement  against  the  ta-  enclosure  and  management  of  them,  ars  now 


nants  of  a  manor,  who  have  a  right  to  dig    carried  on  under  private  aets  of  jMrliameiitj 

vel  in  the  wastes,  and  take  estovers,  2  T.        ' ' 

391.  nor  against  common  of  turbary. 

unt.  435.    And  although  the  lord  may  i 
prove  against  common  of  pasture,  by  220 
HI.  c.  4.    5  T.  R.  411,  yet  there  may  be  other      *  (11)  Common  of  pasture  of  Isnds  is  lefi  in 


navel  in  the  wastes,  and  take  estovers,  2  T.  subject  to,  and  aooptin^  the  regvlatioiis  Jaid 
R.  391.  nor  against  common  of  turbary  .     .      .     ~       -  -       -.        .  ..  ^ 

Taunt.  435.    And  although  the  lord  may  ap- 

prove  against  common  of  pasture,  by  20  H.  special  enclosure  acts. 


391.  nor  aninst  common  of  turbary.    1    down  in  the  13  OeoTlB.  c.  61.  and  41  Oeo. 
Taunt.  435.    And  although  the  lord  may  ap-    III.  c.  100.  which  ars  incorporated  into  all 


righu  of  common  against  which  he  cannot  ap>  New>York  without  any  statutoiy  provtsioas 
prove.    6  T.  R  741.    A  custom  for  tenants  to  similar  to  those  mentioned  in  the  text 
approve  by  the  lord's  consent,  and  by  present-  (12)  As  to  private  ways  in  ceneral,  see  la- 
ment of  the  homage,  does  not  restrain  the  te,  2  book,  35  to  37.     Also  Com.  Dig.  title 
lord's  right  to  approve.   2T.  R392.(n).   The  Chemin. 
lord  may,  with  consent  of  the  homage,  grant 
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lus  estate,  and  the  obstnictum  is  made  by  the  tenant  of  the  land,  this 
brings  it  to  ano^er  species  of  injury ;  for  it  is  then  a  twisanee^  for  which 
an  assise  will  he,  as  mentioned  in  a  former  chapter  (x).  But  if  the  right 
of  way,  thus  obstructed  by  the  tenant,  be  only  in  gross  (that  is,  an- 
nexed to  a  man's  person  and  unconnected  with  any  lands  or  *tene-  [*242] 
ments),  or  if  the  obstruction  of  a  way  belonging  to  ^  house  or 
Land  is  made  by  a  stranger,  it  is  then  in  either  case  merely  a  disturbance : 
for  the  obstruction  of  a  way  in  gross  is  no  detriment  to  any  lands  or  tene- 
ments, and  therefore  does  not  fall  under  the  legal  notion  of  a  nuisance, 
which  must  be  laid,  ad  nocumerUum  liberi  tCTiementi  (y) ;  and  the  obstruction 
of  it  by  a  stranger  can  never  tend  to  put  the  right  of  way  in  dispute :  the 
remedy  therefore  for  these  disturbances  is  not  by  assise  or  any  real  action, 
but  by  the  universal  remedy  of  action  on  the  case  to  recover  damages  {z). 

IV.  The  fourth  species  of  disturbance  is  that  of  disturbance  of  tenure^ 
or  breaking  that  connexion  which  subsists  between  the  lord  and  his  tenant, 
and  to  which  the  law  pays  so  high  a  regard,  that  it  will  not  suffer  it  to  be 
wantonly  dissolved  by  the  act  of  a  third  person.  To  have  an  estate  well 
tenanted  is  an  advantage  that  every  landlord  must  be  very  sensible  of ; 
and  therefore  the  driving  away  of  a  tenant  from  off  his  estate  is  an  injury 
of  no  small  consequence.  So  that  if  there  be  a  tenant  at  will  of  any  lands 
or  tenements,  and  a  stranger  either  by  menaces  and  threats,  or  by  unlaw- 
ful distresses,  or  by  fraud  and  circumvention,  or  other  means,  contrives  to 
drive  him  away,  or  inveigle  him  to  leave  his  tenancy,  this  the  law  very 
justly  construes  to  be  a  wrong  and  injury  to  the  lord  (a),  and  gives  him  a 
reparation  in  damages  against  the  offender  by  a  special  action  on  the  case. 

V.  The  fifth  and  last  species  of  disturbance,  but  by  far  the  most  con- 
siderable, is  that  of  disturbance  o(  patronage  (13) ;  which  is  an  hindrance 
or  obstruction  of  a  patron  to  present  his  clerk  to  a  benefice. 

This  injury  was  distinguished  at  common  law  from  another  species  ot 
injury,  caUed  usurpation ;  which  is  an  absolute  ouster  or  dispossession  of 
the  patron,  and  happens  when  a  stranger,  that  hath  no  right, 
presenteth  a  clerk,  and  he  is  thereupon  **admitted  and  insti-  [*243] 
tuted  (h).  In  which  case,  of  usurpation,  the  patron  lost  by  the 
common  law  not  only  his  turn  of  presenting  pro  hoe  vice,  but  also  the  ab- 
solute and  perpetual  inheritance  of  the  advowson,  so  that  he  could  not  pre- 
sent again  upon  the  next  avoidance,  unless  in  the  mean  time  he  recovered 
his  right  by  a  real  action,  viz,  a  writ  of  right  of  advowson  (c).  The  rea- 
son given  for  his  losing  the  present  turn,  and  not  ejecting  the  usurper's 
clerk,  was  that  the  final  intent  of  the  law  in  creating  this  species  of  pro- 
perty being  to  have  a  fit  person  to  celebrate  divine  service,  it  preferred  the 
peace  of  the  church  (provided  a  clerk  were  once  admitted  and  instituted) 
to  the  right  of  any  patron  whatever  (14).     And  the  patron  also  lost  the 

M  Ch.  13,  p.  918.  (A)  Hal.  Anal.  c.  40.    1  RoU.  Abr.  106. 

^)  F.  N.  B.  183.  (A)  Co.  Litt.  »7. 

(s)  Hala  on  F.  N.  B.  185.    Lut.  111.  119.  (c)  0  Rep.  49. 

(13)  See  in  general,  Mirehoose  on  Advaw-  sion  and  inttitntion,  came  in  by  a  judicial  act, 
tons,  and  ante,  2  book  22,  notes  3,  5,  6,  aa  to  and  the  law  presumes  that  the  bishop  who  has 
adrowaons,  rights  of  presentation,  &c.  the  care  of  the  souls  of  all  within  his  diocese, 

(14)  And  this  preference  of  the  peace  of  the  for  which  he  shall  answer  at  his  fearful  and 
eharcb  to  the  litigated  rights  of  patrons,  was  final  account  (in  respect  of  which  he  ought  to 
held  to  prerail  in  all  cases  without  any  regard  keep  and  defend  them  against  all  heretics,  and 

o  infancy,  coverture,  or  any  such  like  disabi-    schismatics,  and  other  ministeis  of  the  devil), 
ity  of  the  patron.    For  it  was  a  maxim  of  the    will  not  do  or  assent  to  any  wrong  to  be  done 
ammon  law,  "that  he  who  came  in  faiy  admis-    to  their  patronages,  which  is  of  Uieir  earthly 
Vol.  II  27 
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inheritance  of  his  advowson,  unless  he  recovered  it  in  a  writ  of  right,  be^ 
cause  by  such  usurpation  he  was  put  out  of  possession  of  hb  advowson, 
as  much  as  when  by  actual  entry  and  ouster  he  is  disseised  of  lands  or 
houses  ;  since  the  only  possession,  of  which  an  advowson  is  capable,  ia 
by  actual  presentation  and  admission  of  one's  clerk.  As,  therefore,  when 
the  clerk  was  once  instituted  (except  in  the  ,case  of  the  kins,  where  he 
must  also  be  inducted)  (d)  the  church  became  absolutely  full :  so  the 
usurper  by  such  plenarty,  arising  from  his  own  presentation,  became  in 
fact  seised  of  the  advowson :  which  seisin  it  was  impossible  for  the  true 
patron  to  remove  by  any  possessory  action,  or  other  means,  during  the  pie- 
narty  or  fulness  of  the  church ;  and  when  it  became  void  afresh,  he  could 
not  then  present,  since  another  had  the  right  of  possession.  The  only 
remedy  therefore,  which  the  patron  had  left,  was  to  try  the  mere  right  in 
a  writ  of  right  of  advowson ;  which  is  a  peculiar  writ  of  right,  framed  for 
this  special  purpose,  but  in  every  other  respect  corresponding  with  other 
writs  of  right  (e) :  and  if  a  man  recovered  therein,  he  regained  the  pos- 
session of  his  advowson,  and  was  entitled  to  present  at  the  next  avoid- 
ance (/).  But  in  order  to  such  recovery  he  must  allege  a  presentation  in 
himself  or  some  of  his  ancestors,  which  proves  him  or  them  to  have  been 
once  in  possession :  for,  as  a  grant  of  the  advowson,  during  the 
[*244]  fullness  of  church,'  conveys  *no  manner  of  possession  for  the 
present,  therefore  a  purchasor,  until  he  hath  presented,  hath  no 
actual  seisin  whereon  to  ground  a  writ  of  right  (g).  Thus  stood  the  com- 
mon law. 

But,  bishops  in  ancient  tiroes,  either  by  carelessness  or  collusion,  fre- 
quently instituting  clerks  upon  the  presentation  of  usurpers,  and  thereby 
defrauding  the  real  patrons  of  their  right  of  possession,  it  was  in  substance 
enacted  by  statute  Westm.  2.  13  Edw.  1.  c.  5.  ^  2.  that  if  a  posses- 
sory action  be  brought  within  six  months  after. the  avoidance,  the  pa- 
tron shall  (notwithstanding  such  usurpation  and  institution)  recover  that 
very  presentation ;  which  gives  back  to  him  the  seisin  of  the  advow- 
son. Yet  still,  if  the  true  patron  omitted  to  bring  his  action  within  six 
months,  the  seisin  was  gained  by  the  usurper,  and  the  patron,  to  recover 
it,  was  driven  to  the  long  and  hazardous  process  of  a  writ  of  right.  To 
remedy  which  it  was  farther  enacted  by  statute  7  Ann.  c.  16.  that  no 
usurpation  shall  displace  the  estate  or  interest  of  the  patron,  or  turn  it  ta 
a  mere  right ;  but  that  the  true  patron  may  present  upon  the  next  avoid- 
ance, as  if  no  such  usurpation  had  happened.  So  that  the  title  of  usurpa- 
tion is  now  much  narrowed,  and  the  law  stands  upon  this  reasonable  foun- 
dation: that  if  a  stranger  usurps  my  presentation,  and  I  do  not  pursue 
my  right  within  six  months,  I  shall  lose  that  turn  without  remedy,  for  the 
peace  of  the  church,  and  as  a  punishment  for  ray  own  negligence ;  but 
that  turn  is  the  only  one  I  shall  lose  thereby.  Usurpation  now  gains  no 
right  to  the  usurper,  with  regard  to  any  future  avoidance,  but  only  to  the 
present  vacancy :  it  cannot  indeed  be  remedied  after  six  months  are  past ; 
but,  during  those  six  months,  it  is  only  a  species  of  disturbance. 

Disturbers  of  a  right  of  advowson  may  therefore  be  these  three  persons  ; 
the  pseudo-patron,  his  clerk,  and  the  ordinary ;  the  pretended  patron,  by 

(rf)  »  Rep.  49.  if)  Ihid.  90. 

(e)  F.  N.  B.  80. (g)  8  Intt.  857. ^^ 

ponession  ;  but  if  the  church  be  litigious,    jtar€  jMtfrofutfw,  ud  so  do  zigkt.''     6  Coke» 
that  he  will  inform  himself  of  tho  troth  by  a    49. 
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preafentiAg  to  e  cliurch  to  which  he  has  no  right,  aad  thereby  making  it 
litigious  ordisputable ;  the  clerk,  by  demanding  or  obtaining  insti- 
tatioQ  *which  tends  to  and  promotes  the  same  inconvenience  ;  and  [*245] 
the  ordinary,  by  refusing  to  adroit  the  real  patron's  clerk,  or  ad- 
mitting the  clerk  of  the  pretender.  These  disturbances  are  vexatious  and 
injurious  to  him  who  haeth  the  right :  and  therefore,  if  he  be  not  wanting 
to  himself,  the  law  (besides  the  writ  of  right  ofadwwson,  which  is  a  fined 
and  conclusive  remedy)  hath  given  him  two  inferior  possessory  actions  for 
his  relief ;  an  assise  of  darrein  presentment ,  and  a  writ  of  guare  impedit ;  in 
«which  the  patron  is  always  the  plaintifi',  and  not  the  clerk.  For  the  law 
supposes  the  injuiy  to  be  offered  to  him  only,  by  obstructing  or  refusing  the 
Bdbnission  of  his  nominee ;  and  not  to  the  clerk,  who  hath  no  right  in  him 
till  institution,  and  of  course  caft  suffer  no  injury. 

1.  An  assise  of  darrein  presentment y  or  last  presentation,  lies  when  a 
man,  or  his  ancestors,  under  whom  he  claims,  have  presented  a  clerk  to 
«  benefice,  who  is  instituted ;  and  afterwards  upon  the  next  avoidance  a 
-stranger  presents  a  clerk,  and  thereby  disturbs  him  that  is  the  real  patron. 
In  which  case  the  patron  shall  have  this  writ  (A)  directed  to  the  sheriff 
to  summon  an  assise  or  jury,  to  inquire  who  was  the  last  paitron  that 
presented  to  the  church  now  vacant,  of  which  the  pl&inti^  complains 
that  he  is  deforced  by  the  defendant :  and,  according  as  the  assise  de- 
termines that  question,  a  writ  shall  issue  to  the  bishop ;  to  institute  the 
i^lerk  of  that  patron,  in  whose  favour  the  determination  is  made,  and 
-also  to  give  damages,  in  pursuance  of  statute  Westm.  2.  13  £dw.  I.  c. 
5.  This  question,  it  is  to  be  observed,  was,  before  the  statute  7  Ann.  be- 
fore mentioned,  entirely  conclusive,  as  between  the  patron  or  his  heirs  and 
a  stranger :  for,  till  then,  the  full  possession  of  the  advowson  was  in  him 
ivho  presented  last  and  his  heirs :  unless,  since  that  presentation,  the  clerk 
had  been  evicted  within  six  months,  or  the  rightfiil  patron  had  recovered 
the  advowson  in  a  writ  of  right ;  which  is  a  title  superior  to  all  others. 
But  that  statute  having  given  a  right  to  any  person  to  bring  a  quare  imps* 
dit,  and  to  recover  (if  his  title  be  good)  notwithstanding  the  last 
presentation,  by  whomsoever  •made  ;  assises  of  darrein  present-  [•246] 
•ment,  now  not  being  in  any  wise  conclusive,  have  been  totally  dis- 
used, as  indeed  they  began  to  be  before ;  a  quare  impedit  being  more  ge- 
neral, and  therefore  a  more  usual  action.  For  the  assise  of  darrein  present* 
ment  lies  only  where  a  man  has  an  advowson  by  descent  from  his  ances- 
tors ;  but  the  writ  of  quare  impedit  is  equally  remediable  whether  a  man 
claims  title  by  descent  or  by  purchase  (t). 

2.  I  proceed  therefore,  secondly,  to  inquire  into  the  nature  {k)  of  a  writ 
of  quare  impedit,  now  the  only  action  used  in  case  of  the  disturbance  of 
patronage  :  and  shall  first  premise  the  usual  proceedings  previous  to  the 
bringing  of  the  writ. 

Upon  the  vacancy  of  a  living,  the  patron,  we  know,  is  bound  to  present 
within  six  calendar  months  {I),  otherwise  it  will  lapse  to  the  bishop.  But 
if  the  presentation  be  made  within  that  time,  the  bishop  is  bound  to  admit 
and  institute  the  clerk,  if  found  sufficient  (m) ;  unless  the  ehurch  be  full, 
or  there  be  notice  of  any  litigation.  For  if  any  opposition  be  intended,  it 
is  usual  for  each  party  to  enter  a  caveat  with  the  bishop,  to  prevent  his  in- 
stitution of  his  antagonif  t's  clerk.     An  institution  after  a  caveat  entered  is 

(&)  7.  N.  B.  81.  ({)  Sea  book  II.  ch.  18. 

(ft*)  S  but.  S55.  (m)  See  book  I.  ch.  IL 

<&)  See  BoewelPe  cue,  6  Rep.  46. 
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Toid  by  tlie  ecclesiastical  law  (n) ;  but  this  the  temporal  camts  pay  no 
regard  to,  and  look  upon  a  caveat  as  a  mere  nullity  (o).  But  if  two  pre« 
sentations  be  offered  to  the  bishop  upon  the  same  avoidance,  the  church  is 
then  said  to  become  litigious ;  and,  if  nothing  farther  be  done,  the  bishop 
may  suspend  the  admission  of  either,  and  suffer  a  lapse  to  incur.  Yet  if 
the  patron  or  clerk  on  either  side  request  him  to  award  s,  jiu  patronatuSf  he 
is  bound  to  do  it.  Ajus  patrotuUus  is  a  commission  from  the  bishop,  direct- 
ed usually  to  his  chancellor  and  others  of  competent  learning :  who  are  to 
summon  a  jury  of  six  clergymen  and  six  laymen,  to  inquire  into 
[*247]  and  examine  who  is  the  ^rightful  patron  (p)  ;  and  if,  upon  such 
inquiry  made  and  certificate  thereof  returned  to  the  commis- 
sioners, he  admits  and  institutes  the  clerk  of  that  patron  whom  they  return 
as  the  true  one,  the  bishop  secures  himself  at  all  events  from  being  a  dis- 
turber, whatever  proceedings  may  be  had  afterwards  in  the  temporal 
courts. 

The  clerk  refused  by  the  bishop  may  also  have  a  remedy  against  him  in 
the  spiritual  court,  denominated  a  duplex  querela  (q) :  which  is  a  complaint 
in  the  nature  of  an  aj^al  from  the  ordinary  to  his  next  immediate  superior ; 
as  from  a  bishop  to  the  archbishop,  or  from  an  archbishop  to  the  delegates  ; 
and  if  the  superior  court  adjudges  the  cause  of  refusal  to  be  insufficient,  it 
will  grant  institution  to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclesiastical  course ;  but  in 
contested  presentations  they  seldom  go  so  far :  for,  upon  the  first  delay  or 
refusal  of  the  bishop  to  admit  his  clerk,  the  patron  usually  brings  his  writ 
of  quare  impedit  against  the  bishop,  for  the  temporal  injury  done  to  his  pro- 
perty, in  disturbing  him  in  his  presentation.  And,  if  the  delay  arises  from 
the  bishop  alone,  as  upon  pretence  of  incapacity,  or  the  like,  then  he  only 
is  named  in  the  writ ;  but  if  there  be  another  presentation  set  up,  then  the 
pretended  patron  and  his  clerk  are  also  joined  in  the  action  ;  or  it  may  be 
brought  against  the  patron  and  clerk,  leaving  out  the  bishop ;  or  against 
the  patron  only.  But  it  is  most  advisable  to  bring  it  against  all  three  :  for 
if  the  bishop  be  left  out,  and  the  suit  be  not  determined  till  the  six  months 
are  past,  the  bishop  is  entitled  to  present  by  lapse ;  for  he  is  not  party  to 
the  suit  (r) ;  but,  if  he  be  named,  no  lapse  can  possibly  accrue  till  the  right 
is  determined.  If  the  patron  be  left  out,  and  the  writ  be  brought  only 
against  the  bishop  and  the  clerk,  the  suit  is  of  no  effect,  and  the  writ  shall 
abate  (s) ;  for  the  right  of  the  patron  is  the  principal  question  in 
[*248]  the  cause  (t).  If  the  *clerk  be  left  out,  and  has  received  institu- 
tion before  the  action  brought  (as  is  sometimes  the  case),  the  pa- 
tron by  this  suit  may  recover  his  right  of  patronage,  but  not  the  present 
turn  ;  for  he  cannot  have  judgment  to  remove  the  clerk,  unless  he  be  made 
a  defendant,  and  party  to  the  suit,  to  hear  what  he  can  allege  against  it. 
For  which  reason  it  is  the  safer  way  to  insert  all  three  in  the  writ. 

The  writ  of  quare  impedit  (u)  commands  the  disturbers,  the  bishop,  the 
pseudo-patron,  and  his  clerk,  to  permit  the  plaintiff  to  present  a  proper 
pierson  (without  specifying  the  particular  clerk)  to  such  a  vacant  church, 
which  pertains  to  his  patronage ;  and  which  the  defendants,  as  he  alleges, 
do  obstruct ;  and  unless  they  so  do,  then  that  they  appear  in  court  to  shew 
the  reason  why  they  hinder  him. 

(»)  1  nun.  S07.  (r)  Cro.  Jac.  96. 

(•)  1  RolL  Rep.  191.  («)  Hob.  310. 

(p)  1  Bum.  16, 17.  (O  7  Rep.  fiS. 

(^ylHd,  lit.  («)F.I^B.». 
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Immediately  on  the  suing  out  of  the  quare  impedit^  if  the  plaintiff  sua* 
pects  that  the  bishop  will  admit  the  defendant's  or  any  other  clerk,  pending 
the  suit,  he  may  have  a  prohibitory  writ,  called  a  ne  admittas  (u) ;  which 
recites  the  contention  begun  in  the  king's  courts,  and  forbids  the  bishop  to 
admit  any  clerk  whatsoever  till  such  contention  be  determined.  And  it 
the  bishop  doth,  after  the  receipt  of  this  writ,  admit  any  person,  even 
though  the  patron's  right  may  have  been  found  in  a  jure  patronat&Sy  then 
the  plaintiff,  after  he  has  obtained  judgment  in  the  quare  impedit,  may  re- 
move the  incumbent,  if  the  clerk  of  a  stranger,  by  writ  of  scire  facias  (x) : 
and  shall  have  a  special  action  against  the  bishop,  called  a  quare  tncum- 
hraoit ;  to  recover  the  presentation,  and  also  satisfaction  in  damages  for  the 
injury  done  him  by  incumbering  the  church  with  a  clerk,  pending  the  suit, 
and  after  the  ne  admittas  received  {y).  But  if  the  bishop  has  incumbered 
the  church  by  instituting  the  clerk,  before  the  ne  admittas  issued,  no  quare 
incumbravit  Ues :  for  the  bishop  hath  no  legal  notice,  till  the  writ 
of  ne  admittas  is  served  upon  *him  (15).  The  patron  is  there-  [*249] 
fore  left  to  his  quote  impedit  merely ;  which,  as  was  before  observed, 
now  lies  (since  the  statute  of  Westm.  2.)  as  well  upon  a  recent  usurpation 
within  six  months  past,  as  upon  a  disturbance  without  any  usurpation 
had. 

In  the  proceedings  upon  a  quare  impedit,  the  plaintiff  must  set  out  his 
title  at  length,  and  prove  at  least  one  presentation  in  himself,  his  ancestors, 
or  those  under  whom  he  claims ;  for  he  must  recover  by  the  strength  of 
his  own  rightj  and  not  by  the  weakness  of  the  defendant's  (jr) :  and  he 
must  also  shew  a  disturbance  before  the  action  brought  (a).  Upon  this 
the  bishop  and  the  clerk  usually  disclaim  all  title  :  save  only,  the  one  as 
ordinary,  to  admit  and  institute ;  and  the  other  as  presentee  of  the  patron, 
who  is  left  to  defend  his  own  right.  And  upon  failure  of  the  plaintiff  in 
making  out  his  own  title,  the  defendant  is  put  upon  the  proof  of  his,  in 
order  to  obtain  judgment  for  himself,  if  needful.  But  if  the  right  be  found 
for  the  plaintiff,  on  the  trial,  three  farther  points  are  also  to  be  inquired :  1 . 
If  the  church  be  fuU,  and,  if  full,  then  of  whose  presentation  :  for  if  it  be  of 
the  defendant's  presentation,  then  the  clerk  is  removable  by  writ  brought 
in  due  time.  2.  Of  what  value  the  living  is :  and  this  in  order  to  assess 
the  damages  which  are  directed  to  be  given  by  the  statute  of  Westm.  2. 
3.  In  case  of  plenarty  upon  an  usurpation,  whether  six  calendar  {b)  months 
have  passed  between  the  avoidance  and  the  time  of  bringing  die  action  : 
for  then  it  would  not  be  within  the  statute,  which  permits  an  usurpation  to 
be  devested  by  a  quare  impedit,  brought  infra  tempus  semestre.  So  that  ple- 
narty is  still  a  sufficient  bar  in  an  action  of  quare  impedit,  brought  above 
six  months  after  the  vacancy  happens ;  as  it  was  universally  by  the  com- 
mon law,  however  early  the  action  was  commenced. 

If  it  be  found  that  the  plaintiff  hath  the  right,  and  hath  com- 
menced his  action  in  due  time,  then  he  shall  have  ^judgment  to    [*2d0] 
recover  the  presentation ;  and,  if  the  church  be  full  by  institution 
of  any  clerk,  to  remove  him :  unless  it  were  filled  pendente  hte  by  lapse  to 

(«)  F.  If.  B.  tr,  {*)  Vaagh.  7, 8. 

(«)  9  Sid.  94.  (a)  Hob.  109. 

(y)F.N.B.4B.  (&)  9  Iiut.  861. 

(15)  Yet  it  it  said,  that  if  the  bishop  incmn-    N.  N.  ill  m,  cited,  Com.  Dig.  Qaare  Incun- 
ben  when  no  ^uan  mpedit  is  pending,  and  no    braTit. 
debate  for  the  ehurch,  quart  tnemibrami  lies. 
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the  ordinary,  he  not  being  party  to  the  suit ;  in  which  case  the  plaintifl 
loses  his  presentation  pro  hoc  vice,  but  shall  recover  two  years'  full  Talue  of 
the  church  from  the  defendant  the  pretended  patron,  as  a  satisfaction  for 
the  turn  lost  by  his  disturbance ;  or,  in  case  of  insolvency,  the  defendant 
shall  be  imprisoned  for  two  years  (c).  But  if  the  church  remains  still  void 
at  the  end  of  the  suit,  then  whichever  party  the  presentation  is  found  to 
belong  to,  whether  plaintiff  or  defendant,  shall  have  *a  writ  directed  to  the 
bishop  ad  admiUendum  clericum  (d),  reciting  the  judgment  of  the  court,  and 
ordering  him  to  admit  and  institute  the  clerk  of  the  prevailing  party ;  and, 
if  upon  this  order  he  does  not  admit  him,  the  patron  may  sue  the  bishop  in 
a  writ  of  qttare  non  admissit  («),  and  recover  ample  satisfaction  in  daoia- 
ges. 

Besides  these  possessory  actions,  there  may  be  also  had  (as  hath  before 
been  incidentally  mentioned)  a  writ  of  right  of  advowson,  which  resembles 
other  writs  of  right :  the  only  distinguishing  advantage  now  attending  it 
being,  that  it  is  more  conclusive  than  a  quare  impedit ;  since  to  an  action 
of  qwire  itnpedit  a  recovery  had  in  a  writ  of  right  may  be  pleaded  in  bar. 

There  is  no  limitation  with  regard  to  the  time  within  which  any  actions 
touching  advowsons  are  to  be  brought ;  at  least  none  later  than  &e  times 
of  Richard  I.  and  Henry  III. :  for  by  statute  1  Mar.  st.  2.  c.  5.  the  statute 
of  limitations,  32  Hen.  VIII.  c.  2.  is  dechured  not  to  extend  to  any  writ  of 
right  of  advowson,  quare  impedit,  or  assise  of  darrein  presentment  or  jus  pa* 
tronoHis.  And  this  upon  very  good  reason  :  because  it  may  very  easily 
happen  that  the  title  to  an  advowson  may  not  come  in  question,  nor  the 
right  have  opportunity  to  be  tried  within  sixty  years ;  which  is  the  long- 
est period  of  limitation  assigned  by  the  statute  of  Henry  VIII.  For  sir  Ed* 
ward  Coke  (/)  tells  us,  that  there  was  a  parson  of  one  of  his 
[*251]  ^churches,  that  had  been  incumbent  there  above  fifty  years ;  nor 
are  instances  wanting  wherein  two  successive  incumbents  have 
continued  for  upwards  of  a  hundred  years  (g).  Had  therefore  the  last  of 
tibiese  incumbents  been  the  clerk  of  a  usurper,  or  had  he  been  presented  by 
lapse,  it  would  have  been  necessary  and  unavoidable  for  the  patron,  in 
case  of  a  dispute,  to  have  recurred  back  above  a  century ;  in  order  to  have 
shewn  a  clear  title  and  seisin  by  presentation  and  admission  of  the  prior 
incumbent.  But  thqugh,  for  these  reasons,  a  limitation  is  highly  improper 
with  respect  only  to  the  length  of  time  ;  yet,  as  the  title  of  advowson  is, 
for  want  of  some  limitation,  rendered  more  precarious  than  that  of  any 
other  hereditament  (especially  since  the  statute  of  queen  Anne  hath  al- 
lowed possessory  actions  to  be  brought  upon  any  prior  presentation,  how- 
ever distant),  it  might  not  perhaps  be  amiss  if  a  limitation  were  establish- 
ed with  respect  to  the  number  of  avoidances ;  or,  rather,  if  a  limitation 
were  compounded  of  the  length  of  time  and  the  number  of  avoidances  to- 
gether :  for  instance,  if  no  seisin  were  admitted  to  be  alleged  in  any  of 
these  writs  of  patronage,  afler  sixty  years  and  three  avoidances  were 
past  (16). 

(e)  Stat.  Westm.  S.  13  Ed.  I.  c.  5,  ^  3.  (g)  Two  saccesrive  incnmbents  of  the  rectory  of 

(d)  F.  N.  B.  38.  Chelstleld  cmhi  Famboroogbin  Kent,  continued  101 

(e)  Ibid.  47.  years ;  of  whom  the  fonnor  was  admitted  In  1050^ 

(f)  1  Inat.  lis.  the  Utter  in  1700,  and  died  In  17dl. 

(16)  A  qaare  impedit  tiea  for  a  church,  an  Willes  Rep.  608.  2  Rol.  Ab.  380.  This  ac* 
hoepiul,  and  »  donative,  and  by  the  equity  of  tion  may  be  broueht  by  the  king  in  right  of  his 
the  statute  of  Westminater,  it  lies  for  pre-  crown,  or  on  a  title  by  lapse  by  a  conunon  par- 
tends,   chapds,   ricanges.     3  T.  R.  650.  son,  or  by  several  who  have  the  sams  title,  br 


Digitized  by 


Google 


PRIVATE  WRONGS.  195 

In  a  writ  of  quare  impedit,  which  is  ahnost  the  only  real  action  that  le- 
mains  in  common  use,  and  also  in  the  assise  of  darrein  presentment^  and  writ 
of  right,  the  patron  only,  and  not  the  clerk,  is  allowed  to  sue  the  disturber. 
But,  by  rirtue  of  several  acts  of  parliament  (A),  there  is  one  species  of  pre- 
sentations,  in  which  a  remedy,  to  be  sued  in  the  temporal  courts,  is  put 
into  the  hands  of  the  clerks  presented,  as  well  as  of  the  owners  of  the  ad- 
Yowson.  1  mean  the  presentation  to  such  benefices  as  belong  to  Roman 
Catholic  patrcms  ;  which,  according' to  their  several  counties,  are  vested  in 
and  secured  to  the  two  universities  of  this  kingdom.  And  particularly  by 
the  statute  of  12  Ann.  st.  2.  c.  14.  s.  4.  a  new  method  of  proceeding  is 
provided ;  tnur.  that,  besides  the  writs  of  quare  impedit,  which  the  universi* 
ties  as  patrons  are  entitled  to  bring,  they,  or  their  clerks,  may  be 
at  liberty  to  file  a  bill  *in  equity  against  any  person  presenting  [*252] 
to  such  livings,  and  disturbing  their  right  of  patronage,  or  his  ces" 
tuy  que  trust,  or  any  other  person  whom  they  have  cause  to  suspect ;  in 
order  to  compel  a  discovery  of  any  secret  trusts,  for  the  benefit  of  papists, 
in  evasion  of  those  laws  whereby  this  right  of  advowson  is  vested  in  those 
learned  bodies  ;  and  also  (by  the  statute  11  Geo.  II.  c.  17.)  to  compel  a 
discovery  wheUier  any  grant  or  conveyance,  said  to  be  made  of  such  ad- 
vowson, were  made  bona  fide  to  a  protestant  purchasor,  for  the  benefit  of 
protestants,  and  for  a  full  consideration ;  without  which  requisites  every 
such  grant  and  conveyance  of  any  advowson  or  avoidance  is  absolutely 
null  and  yoid.  This  is  a  particular  law,  and  calculated  for  a  particular 
purpose :  but  in  no  instance  but  this  does  the  common  law  permit  the 
clerk  himself  to  interfere  in  recovering  a  presentation,  of  which  he  is  after- 
wards to  have  the  advantage.  For  besides  that  he  has  (as  was  before  ob- 
served) no  temporal  right  in  him  till  after  institution  and  induction ;  and  as 
he  therefore  can  sufier  no  wrong,  is  consequently  entitled  to  no  remedy ; 
this  exclusion  of  the  clerk  from  being  plaintijQT  seems  also  to  arise  from  the 
very  great  honour  and  regard  which  the  law  pays  to  his  sacred  function. 
For  it  looks  upoif  the  cure  of  souls  as  too  arduous  and  important  a  task  to 
be  eagerly  sought  for  by  any  serious  clergyman ;  and  therefore  will  not 

(A>SUt.SJac.i:c.5.    1  W.  A  M.  c  26.    12  Ann.  st.  3,  c.  14.    11  Geo.  11.  c.  17. 

an  executor  or  adminietrator.  To  maintain  of  a  church,  but  they  must  all  join ;  though  it 
the  aetioa  there  must  be  a  dinturbance,  as,  if  is  otherwise  of  coparcenen,  for  if  thej  do  not 
brought  b^  a  purchaser,  he  may  allese  a  pre-  agree,  the  eldest  shall  have  the  presentation, 
•entatioo  in  him  from  whom  he  purchB3ea  the  Bm.  Joinder  in  Action,  103.  But  where  A. 
tame.  Str.  1007.  1  Hen.  Bla.  376.  630.  If  &  B.  were  the  grantees  of  the  next  avoidance 
there  are  distinct  patrons  of  an  advowson  in  of  a  church,  and  before  any  avoidance  A.  re- 
one  and  the  same  church,  as  where  one  has  leased  bis  interest  to  B.  and  then  the  church 
Uke  first  portion  and  another  the  second,  he  became  void,  it  was  holden  that  B.  alone 
who  is  disturbed  mar  have  a  quare  impedit,  3  should  present  to  the  church,  and  if  he  be  die- 
T.  R.  646 ;  and  if  there  are  distinct  patrons  turbed  might  brings  qtiare  impedit  in  his  own 
and  incumbents,  so  that  the  church  is  divided  name  only.  Cro.  Eliz.  600.  If  the  suit  be  br 
into  moieties,  he  who  is  distoibed  shall  have  an  executor  or  administrator,  upon  an  avoia- 
tlie  writ.  10  Rep.  136.  5  Rep.  102.  1  Inst,  ance  in  the  life  of  the  testator,  an  aUegaiion  of 
18.  a.  4  Rep.  75.  And  if  the  right  of  nomi-  the  disturbance  in  the  life  of  the  testator  is 
nation  is  in  one,  and  that  of  presentation  in  su/ficient.  R.  Sav.  95.  Lutw.  2.  See  also, 
another,  the  quare  impedit  will  lie  bv  the  per-  as  to  the  right  of  the  executor  to  bring  this 
SOD  having  the  nomination  against  the  person  action,  Yin.  Ab.  Executors,  P.  jpl*  7.  Latch, 
who  has  U»  presenution  and  obstrucu  the  168,  9.  Sir  W.  Jones,  175.  Poph.  190.  1 
rii^t.  3  T.  K.  651.  Rest.  506.  b.  If  there  Vent  30.  As  the  defendant  is  oonsidersd  an 
are  two  or  more  tenants  in  common,  or  joint-  actor  in  a  ouare  impedit,  he  may  make  np  the 
tenants,  they  most  join  in  a  quare  impM  of  issues,  Tiad,  Prac.  793,  and  mar  have  a  trial 
an  adTowaon,  for  it  is  an  entire  thing,  and  one  by  proriso,  slthoogh  the  plaintiff  has  not  oam- 
ef  then  cannot  hnve  square  impedit  of  a  moie-  mitted  any  laches  in  proceeding  to  trisL  Si. 
ty  or  of  •  third  or  ^Minh  part  of  an  advowson  82a 


Digitized  by 


Google 


196  PRIVATE  WRONGS, 

pennit  him  to  contend  openly  at  law  for  a  charge  and  trust,  which  it  pre- 
sumes he  undertakes  with  diffidence. 

But  when  the  clerk  is  in  full  possession  of  the  benefice,  the  law  gives 
him  the  same  possessory  remedies  to  recover  his  glebe,  his  rents,  his  tithes, 
and  other  ecclesiastical  dues,  by  writ  of  entry,  assise,  ejectment,  debt,  or 
trespass  (as  the  case  may  happen),  which  it  furnishes  to  the  owners  of  lay 
property.  Yet  he  shall  not  have  a  writ  of  right,  nor  such  other  similiur 
writs  as  are  grounded  upon  the  mere  right ;  because  he  hath  not  in  him 
the  entire  fee  and  right  (t),  but  he  is  entitled  to  a  special  remedy  called  a 

wht  of  juris  utrum,  which  is  sometimes  styled  the  parson's  writ  of 
[*253]    right  (A),  *being  the  highest  writ  which  he  can  have  (/).    This 

lies  for  a  parson  or  prebendary  at  common  law,  and  for  a  vicar  by 
statute  14  £dw.  III.  c.  17.  and  is  in  the  nature  of  an  assise,  to  inquire 
whether  the  tenements  in  question  are  frankalmoign  belonging  to  the 
church  of  the  demandant,  or  else  the  lay  fee  of  the  tenant  (m).  And  there- 
by  the  demandant  may  recover  lands  and  tenements,  belonging  to  the 
church,  which  were  alienated  by  the  predecessor ;  or  of  which  he  was  dis- 
seised ;  or  which  were  recovered  against  him  by  verdict,  confession,  or  de- 
fault, without  praying  in  aid  of  the  patron  and  ordinary  ;  or  on  which  any 
person  has  intruded  since  the  predecessor's  death  (n).  But  since  the  re- 
straining statute  of  13  Eliz.  c.  10.  whereby  the  alienation  of  the  predeces- 
sor, or  a  recovery  suffered  by  him  of  the  lands  of  the  church,  is  declared  to 
be  absolutely  void,  this  remedy  is  of  very  little  use,  unless  whene  the  par- 
son himself  has  been  deforced  for  more  than  twenty  years  (o) ;  for  the 
successor,  at  any  competent  time  after  his  accession  to  the  benefice,  may 
enter,  or  bring  an  ejectment. 


CHAPTER  XVII. 


OF  INJURIES  PROCEEDING  FROM,  OR  AFFECTING 
THE  CROWN. 

Having  in  the  nine  preceding  chapters  considered  the  injuries,  or  private 
wrongs,  that  may  be  offered  by  one  subject  to  another,  all  of  which  are 
redressed  by  the  command  and  authority  of  the  king,  signified  by  his  ori- 
ginal writs  returnable  in  the  several  courts  of  justice,  which  thence  derive 
a  jurisdiction  of  examining  and  determining  the  complaint ;  I  proceed  now 
to  inquire  into  the  mode  of  redressing  those  injuries  to  which  the  crown 
itself  is  a  party :  which  injuries  are  either  where  the  crown  is  the  ag- 
gressor, and  which  therefore  cannot  without  a  solecism  admit  of  the  same 
kind  of  remedy  (a) ;  or  else  is  the  sufferer,  and  which  then  are  usually 
remedied  by  peculiar  forms  of  process,  appropriated  to  the  royal  preroga- 
tive. In  treating  therefore  of  these,  we  will  consider  first,  the  manner  of 
redressing  those  wrongs  or  injuries  which  a  subject  may  suffer  from  the 
crown,  and  then  of  redressing  those  which  the  crown  may  receive  from  a 
subject. 

(t)  F.  N.  B.  49.  (•)  F.  N.  B.  48, 40. 

(ft)  Booth.  SSI.  (0)  Booth,  SSI. 

(2)  F.  N.  B.  48.  (a)  Bio.  Ihr.  t.ftHUm,  11  Upftrogttmf  & 

(m)  Registnr.SS. 
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I.  That  the  king  can  do  do  wrong,  is  a  necessary  and  fundameatal 
piinciple  of  the  English  constitution:  meaning  only,  as  has  formerly  been 
observed  (&),  that  in  the  first  place,  whatever  may  be  amiss  in  the 
conduct  of  public  affairs  is  not  ^chargeable  personally  on  the  [*255] 
king ;  nor  is  he,  but  his  ministers,  accountable  for  it  to  the  peo- 
ple :  and,  secondly,  that  the  prerogative  of  the  crown  extends  not  to  do 
any  injury ;  for,  being  created  for  the  benefit  of  the  people,  it  cannot  be 
exerted  to  their  prejudice  (c).  Whenever  therefore  it  happens,  that,  by 
misinformation,  or  inadvertence,  the  crown  hath  been  induced  to  invade  the 
private  rights  of  any  of  its  subjects,  though  no  action  will  lie  against  the 
sovereign  (d),  (for  who  shall  command  the  king  ?)  («)  yet  the  law  hath  fur- 
nished the  «ubject  with  a  decent  and  respectfd  mode  of  removing  that  in- 
vasion, by  informing  the  king  of  the  true  state  of  the  matter  in  dispute  : 
and,  as  it  presumes  that  to  know  of  any  injury  and  to  redress  it  are  insepa- 
rable in  the  royal  breast,  it  then  issues  as  of  course,  in  the  king's  own  name, 
his  orders  to  his  judges  to  do  justice  to  the  party  aggrieved. 

The  distance  between  the  sovereign  and  his  subjects  is  such,  that  it 
rarely  can  happen  that  any  personal  injury  cap  immediately  and  directly 
proceed  from  the  prince  to  any  private  man  ;  and,  as  it  can  so  seldom  hap- 
pen, the  law  in  decency  supposes  that  it  never  will  or  can  happen  at  all ; 
because  it  feels  itself  incapable  of  furnishing  any  adequate  remedy,  with- 
out infringing  the  dignity  and  destroying  the  sovereignty  of  the  royal  per- 
son, by  setting  up  some  superior  power  with  authority  to  call  him  to  ac- 
count. The  inconveniency  therefore  of  a  mischief  that  is  barely  possible, 
is  (as  Mr.  Locke  has  observed)  (/)  well  recompensed  by  the  peace  of  the 
public  and  security  of  the  government,  in  the  person  of  the  chief  magis- 
trate being  set  out  of  the  reach  of  coercion.  But  injuries  to  the  rights  of 
property  can  scarcely  be  committed  by  the  crown  without  the  intervention 
of  Its  officers ;  for  whom  the  law  in  matters  of  right  entertains  no  respect 
or  delicacy,  but  furnishes  rarious  methods  of  detecting  the  errors  or  mis- 
conduct of  those  agents,  by  whom  the  king  has  been  deceived,  and  induc- 
ed to  do  a  temporary  injustice. 

*The  common  law  methods  of  obtaining  possession  or  restitu-  [*256] 
tion  from  the  crown,  of  either  real  or  personal  property,  are  (1),  1. 
By  petition  de  droit,  or  petition  of  right :  which  is  said  to  owe  its  original  to 
king  Edward  the  First  {g).  2.  By  manstrans  de  droit,  manifestation  or 
plea  of  right :  both  of  which  may  be  preferred  or  prosecuted  either  in  the 
chancery  or  exchequer  (A).  The  former  is  of  use,  where  the  king  is  in 
full  possession  of  any  hereditaments  or  chattels,  and  the  petitioner  suggests 
such  a  right  as  controyerts  the  title  of  the  crown,  grounded  on  facts  dis- 
closed in  the  petition  itself ;  in  which  case  he  must  be  careful  to  state  tnily 
the  whole  title  of  the  crown,  otherwise  the  petition  shall  abate  (t) :  and 
then,  upon  this  answer  being  endorsed  or  underwritten  by  the  king,  soit 
droit  fait  al  partie  (let  right  be  done  to  the  party)  (j),  a  commission  shall 
issue  to  inquire  of  the  truth  of  this  suggestion  {k) :  af^er  the  return  of 
which,  the  king's  attorney  is  at  liberty  to  plead  in  bar ;  and  the  merits 
shall  be  determined  upon  issue  or  demurrer,  as  in  suits  between  subject  and 

lb)  Book  I.  ch.  7,  page  943—940.                                U)  Bro.  Abr.  t.  prtrog.  9.  Fitz.  Abr.  t.  nror,  8. 
(e)  Plowd.  437.  1^)  Skin.  600. 

Id)  Jenkina,  78.  (i)  Finch,  L.  998. 

(«)  Finch,  L.  63  (j)  Stat.  Tr.  vU.  184. 

(/)oiiOov.p.9,«90A. (fo  Skin.  806.    Bast  Kntr.  461. 

(1)  In  New- York  the  remedy  would  be  by  petition  to  the  legulature. 
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sabject.  Thus,  if  a  disseisor  of  lands,  which  are  holden  of  the  crown, 
dies  seised  without  any  heir,  whereby  the  king  is  prifna  facie  entitled  to  the 
lands,  and  the  possession  is  cast  on  him  either  by  inquest  of  office,  or  by 
act  of  law  without  any  office  found  ;  now  the  disseisee  shall  have  remedy 
by  petition  of  right,  suggesting  the  title  of  the  crown,  and  his  own  supe- 
rior right  before  the  disseisin  made  {I).  But  where  the  right  of  the  paity» 
as  well  as  the  right  of  the  crown,  appears  upon  record,  there  the  party 
shall  have  monstrans  de  droit,  which  is  putting  in  a  claim  of  right  grounded 
on  facts  already  acknowledged  and  established,  and  praying  the  judgment 
of  the  court,  whether  upon  those  facts  the  king  or  the  subject  hath  tho 
right.  As  if,  in  the  case  before  supposed,  the  yrhxAe  special  matter  is 
found  by  an  inquest  of  office  (as  well  the  disseisin,  as  the  dying  without 
any  heir),  the  party  grieved  shall  have  monstrans  de  droit  at  the 
[*257]  common  law  (m).  But  as  this  seldom  happens,  and  *the  remedy 
by  petition  was  extremely  tedious  <uid  expensive,  that  by  monstrans 
was  much  enlarged  and  rendered  almost  universal  by  several  statutes,  par- 
ticularly 36  £dw.  III.  c.  13.  and  2  &  3  Edw.  VI.  c.  8.  which  also  ajlow 
inquisitions  of  office  to  be  traversed  or  denied,  wherever  the  right  of  a  sub- 
ject is  concerned,  except  in  a  very  few  cases  (n).  These  proceedings  are 
had  in  the  petty-bag  office  in  the  court  of  chancery  :  and,  if  upon  either 
of  them  the  ri^t  be  determined  against  the  crown,  the  judgment  is,  j^tod 
manus  domini  regis  amoveantur  etpossessio  restituatur  petenti,  salvo  jure  do^ 
mini  regis  (a) ;  which  last  clause  is  always  added  to  judgments  against 
the  king  ( p),  to  whom  no  laches  is  ever  imputed,  and  whose  right  (till 
some  late  statutes)  (q)  was  never  defeated  by  any  limitation  or  length  of 
time.  And  by  such  judgment  the  crown  is  instantly  out  of  possession  (r) ; 
so  that  there  needs  not  the  indecent  interposition  of  his  own  officers  to 
transfer  the  seisin  from  the  king  to  the  party  aggrieved. 

\L  The  methods  of  redressing  such  injuries  as  the  crown  may  receive 
from  the  subject  are, 

1.  By  such  usual  common  law  actions,  as  are  consistent  with  the  royal 
prerogative  and  dignity.  As  therefore  the  king,  by  reason  of  his  legal 
ubiquity,  cannot  be  disseised  or  dispossessed  of  any  real  property  which 
is  once  vested  in  him,  he  can  maintain  no  action  which  supposes  a  dispos- 
session of  the  plaintiff;  suc^  as  an  assise  or  an  ejectment  {s)  (2) :  but  he 
may  bring  a  quare  impedit  (£),  which  always  supposes  the  complainant  to 
be  seised  or  possessed  of  the  advowson :  and  he  may  prosecute  this  writ, 
like  ev^ry  other  by  him  brought,  as  well  in  the  king's  bench  (u)  as  the 
common  pleas,  or  in  whatever  court  he  pleases.  So  too,  he  may  bring  an 
action  of  trespass  for  taking  away  his  goods ;  but  such  actions  are  not 

(1)  Bro.  Abr.  t.  petiHtm,  90.    4  Rep.  5a  (q)  31  Jac.  I.  c.  S.    0  Geo.  IIL  c.  16 
(n)  4  Jtep.  55.                                                             (r)  Fioch,  L.  450. 

(n)  Skin.  008.  («)  Bro.  Abr.  t.  prtrogMwtt  89. 

(0)  S  Inst.  6ft5.    Rast.  Entr.  468.  (0    F.  N.  B.  8S. 

(f )  Finch,  L.  460.  («)  Dymtnytt  de*  courteit  e.  bank  U  roy. 

(2)  But  this  objection  to  au  ejectment  does  jdow,  ftnd  not  in  the  king,  and  that  potseaaion 
not  seem  to  apply  where  the  king  is  lessor  of  is  not  privileged  by  prerogative.  Hence  it 
fAep2ain/i^,for  it  is  the /«««ee,and  not  the  les-  follows  that  the  king's  lessee  may  like  wise 
aor  who  is  supposed  by  the  lecal  fiction  to  be  have  an  ejectment  to  punish  the  trespasser, 
oosted ;  and  it  is  held,  that  wnere  the  posses-  and  to  recover  the  possession  which  was  taken 
sion  is  not  aotuatty  in  the  king,  bat  in  lease  to  from  him.  2  Leon.  206.  Gro.  Elis.  331. 
another ;  then,  if  a  stranger  enter  on  the  lessee,  Adams  on  Eject.  72. 

be  gains  possession  without  uking  the  rever-  In  New-York  the  State  may  bring  the  ao- 

sion  oat  of  the  crown,  and  Okay  have  his  eject-  tion  of  ejectment,  and  in  its  own  nama.    (1 

lAent  to  recover  the  possession  if  he  be  after-  R.  S.  2ra.) 
wards  oaited,  becanse  there  is  a  possession  in 
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«)mitl{tlio«gh  in  strictaess  maintainable)  for  brealdng  hia  close,  oi  oQtdx 
tBJary  done  iqpon  bis  aoil  or  possession  (ti;).  It  would  be  equally 
ledious  *aBd  difficult,  to  run  througb  every  minute  distincticm  that  [*258] 
migbt  be  gleaned  from  our  ancient  books  with  regard  to  this  mat^ 
ter  ;  nor  is  it  in  any  degree  necessary,  as  much  easier  and  more  effectual 
remedies  are  usually  obuiined  by  such  prerogative  modes  of  process,  as  are 
peculiarly  confined  to  the  crown. 

2.  Such  is  that  of  inquisition  or  inquest  of  office:  which  is  an  injuiy 
made  by  the  king's  officer,  his  sheriff,  coroner,  ot  escheator,  vittute  oficii^ 
or  by  writ  to  them  sent  for  that  purpose,  or  by  commissioners  specially  ap- 
pointed, concerning  any  matter  that  entitles  the  king  to  the  possession  of 
lands  or  tenements,  goods  or  chattels  (x).  This  is  done  by  a  jury  of  no 
determinate  number ;  being  either  twelve,  or  less,  or  more.  As,  to  inquire, 
whether  the  king's  tenant  for  life  died  seised,  whereby  the  reversion  accrues 
io  the  king :  whether  A,  who  held  immediately  of  the  crown,  died  without 
heirs ;  in  which  case  the  lands  belong  to  the  king  by  escheat :  whether  B 
be  attainted  of  treason ;  whereby  his  estate  is  forfeited  to  the  crown  :  whe- 
ther C,  who  has  purchased  lands,  be  an  alien ;  which  is  another  cause  of 
forfeiture :  whether  D  be  an  idiot  q  nativitate ;  and  therefore,  together  with 
his  lands,  appertains  to  the  custody  of  the  king ;  and  other  questions  of 
like  import,  concerning  both  the  circumstances  of  the  tenant,  and  the  va- 
lue or  identity  of  the  lands  (3).  These  inquests  of  office  were  more  fre- 
quently in  practice  than  at  present,  during  the  continuance  of  the  military 
tenures  amongst  us :  when,  upon  die  death  of  every  one  of  the  king's  te- 
nants, an  inquest  of  office  was  held,  called  an  inquisjitio  post  mortem^  to  in- 
quire of  whiu  lands  he  died  seised,  w^o  was  his  heir,  and  of  what  age,  in 
Older  to  entitle  the  king  to  his  marriage,  wardship,  relief,  pritner^seisin^  or 
other  advantages,  as  £e  circumstances,  of  the  case  might  turn  out.  To 
superintend  and  regulate  these  inquiries  the  court  of  wards  and  liveries  was 
instituted  by  statute  32  Hen.  VIII.  c.  46.  which  was  abolished  at  the  re- 
storation of  king  Charles  the  Second,  together  with  the  oppressive  tenures 
upon  which  it  was  founded. 

*  With  regard  to  other  matters,  the  inquests  of  office  still  remain  [*259] 
in  force,  and  are  taken  upon  proper  occasions ;  being  extended  not 
only  to  lands,  but  also  to  goods  and  chattels  personal,  as  in  the  case  of 
wreck,  treasure-trove,  and  l^e  like  ;  and  especially  as  to  forfeitures  for  of- 
fences. For  every  jury  which  tries  a  man  for  treason  or  felony,  every  co- 
roner's inquest  that  sits  upon  a  felo  de  se,  or  one  killed  by  chance-medley, 
is  not  only  with  regard  to  chattels,  but  also  as  to  real  interests,  in  all  re- 
spects an  inquest  of  office  :  and  if  they  find  the  treason  or  felony,  or  even 
the  flight  of  the  party  accused  (though  innocent),  the  king  is  thereupon, 
by  virtue  of  this  office  foundy  entitled  to  have  his  forfeitures  ;  and  also*  in 
the  case  of  chance-medley,  he  or  his  grantees  are  entitled  to  such  things 
by  way  of  deodand,  as  have  moved  to  the  death  of  the  party. 

These  inquests  of  office  were  devised  by  law,  as  an  authentic  means  to 
give  the  king  his  right  by  solemn  matter  of  record  ;  without  which  he  in 
general  can  neither  take,  nor  part  from  any  thing  (y).  For  it  is  a  part  of 
die  liberties  of  England,  and  greatly  for  the  safety  of  the  subject,  that  the 
king  may  not  enter  upon  or  seize  any  man's  possessions  upon  bare  sur- 

(«)  Bro.  Akr.  t.  frtng.  130.  F.  N.  B.  00.  Tear-        (c)  Finch.  L.  833, 4, 5. 
hooJL    4Hen.lV.4. (yj  Finch, L.M. 

(3)  See  1  R.  S.  282,  H>  ^c. 
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misM  without  the  interrention  of  a  jury  (»).  It  is  iMnrerer  partieiilariy 
enacted  by  the  statute  33  Hen.  YIII.  c.  20.  that,  in  case  of  attainder  for 
high  treason,  the  king  shall  hare  the  forfeitore  instantly,  without  any  in- 
quisition of  office.  And,  as  the  king  hath  (in  general')  no  title  at  all  to  any 
jHroperty  of  this  sort  before  office  found,  therefore  by  the  statute  18  Hen. 
VI.  c.  6.  it  was  enacted,  that  all  letters  patent  or  grants  of  lands  and  tene- 
ments before  office  found,  or  returned  into  the  exchequer,  shall  be  roid. 
And,  by  the  bill  of  rights  at  the  rerolution,  1  W.  &  M.  st.  2.  c.  2.  it  is  de- 
clared, that  all  grants  and  promises  of  fines  and  forfeitures  of  particular 
persons  before  conviction  (which  is  here  the  inquest  of  office)  are  illegal 
and  void ;  which  indeed  was  the  law  of  the  land  in  the  reign  of  Edward 

the  Third  (a). 
[*260]        *  With  regard  to  real  property,  if  an  office  be  fomid  for  the  king, 

it  puts  him  in  immediate  possession,  without  the  trouble  of  a  for- 
mal entry,  provided  a  subject  in  the  like  case  would  have  had  a  right  to 
enter  ;  and  the  king  shall  receive  all  the  mesne  or  intermediate  profits  from 
the  time  that  his  title  accrued  {b).  As,  on  the  other  hand,  by  the  artieuh 
super  cartas  (e),  if  the  king's  escheator  or  sheriff  seise  lands  into  the  king's 
hand  without  cause,  upon  taking  them  out  of  the  king's  hand  again,  the 
party  shall  have  the  mesne  profits  restored  to  him. 

In  order  to  avoid  the  possession  of  the  crown,  acquired  by  the  finding  of 
such  office,  the  subject  may  not  only  have  his  petitian  of  right,  which  dis- 
closes new  facts  not  found  by  the  office,  and  his  tnonstrans  de  droit,  which 
relies  on  the  facts  as  found  :  but  also  he  may  (for  the  most  part)  traverse 
or  deny  the  matter  of  fact  itself,  and  put  it  in  a  course  of  trial  by  the  com- 
mon law  process  of  the  court  of  chancery :  yet  stiU,  in  some  special  cases, 
he  hath  no  remedy  left  but  a  mere  petition  of  right  {d).  These  traverses 
as  well  as  the  monstrans  de  droit,  were  greatly  enlarged  and  regulated  for 
the  benefit  of  the  subject,  by  the  statutes  before  mentioned,  and  others  (e). 
And  in  the  traverses  thus  given  by  statute,  which  came  in  the  place  of  the 
old  petition  of  right,  the  party  traversing  is  considered  as  the  plaintiff  (/) ; 
and  must  therefore  make  out  his  own  title,  as  well  as  impeach  that  of  the 
crown,  and  then  shall  have  judgment  quod  manus  domini  regis  amoveantur, 

3.  Where  the  crown  hath  unadvisedly  granted  any  thing  by  letters  pa- 
tent, which  ought  not  to  be  granted  ( g),  or  where  the  patentee 
[*261]  hath  done  an  act  that  amounts  to  a  forifeiture  of  *the  grant  (h),  the 
remedy  to  repeal  the  patent  is  by  writ  of  scire  facias  in  chancery  (»). 
This  may  be  brought  either  on  the  part  of  the  king  in  order  to  resume  the 
thing  granted ;  or,  if  the  grant  be  injurious  to  a  subject,  the  king  is  bound 
of  right  to  permit  him  (upon  his  petition)  to  use  his  royal  name  for  repeal- 
ing the  patent  in  a  scire  facias  (k).  And  so  also,  if  upon  office  untruly 
found  for  the  king,  he  grants  the  land  over  to  another,  he  who  is  grieved 
thereby,  and  traverses  Uie  office  itself,  is  entitled  before  issue  joined  to  a 
scire  facias  against  the  patentee,  in  order  to  avoid  the  grant  (i)  (4). 

(s)  GUb.  hi<t.  exch.  ISS.    Hob.  S47.  if)  Law  of  nin  prtw,  901, 90S. 

(a)  9  Inst.  4S.  {m)  Sm  book  II.  ch.  91. 

(i)  Finch,  L.  895,  396.  (X)  Dyer,  108. 

(c>  98  Edw.  I.  It.  S,  c.  10.  (0  8  Ley.  990.    9  Inst  86. 

id)  Finch,  L.  394.  (*)  9  Vent.  344.                        ,_ 

(c)  Stat.  34  Edw.  HI.  c.  13.  90  Bdw.  ni.  c.  18.        (i)  Bro.  AW.  I.  adrefadM,  80. 165. 

9  A  8  Edw.  VI.  c.  8.  ^ 

(4)  In  New-York  this  writ  issues  out  of  the    tained  through  mistake  or  ignorance  of  a  mft- 
Supreme  Cooit  to  Tacate  letteit  patent  ob-    tarial  fact,  or  from  a  fraudulent  suggestion,  or 
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4.  An  infiMmuOum  oa  behalf  of  the  crown,  filed  in  the  exchequer  by  the 
king's  attorney-general,  is  a  method  of  suit  for  recovering  money  or  other 
chattels,  or  for  obtaining  satisfaction  in  damages'for  any  personal  wrong  (m) 
committed  in  the  lands  or  other  possessions  of  the  crown  (5).  It  differs 
from  an  information  filed  in  the  court  of  king's  bench,  of  which  we  shall 
treat  in  the  next  book ;  in  that  this  is  instituted  to  redress  a  private  wrong, 
by  which  the  property  of  the  crown  is  affected ;  that  is  calculated  to  punish 
some  public  wrong,  or  heinous  misdemeanor  in  the  defendant.  It  is  ground- 
ed on  no  wht  under  seal,  but  merely  on  the  intimation  of  the  king's  officer, 
the  attorney-general,  who  '*  gives  the  court  to  understand  and  be  informed 
of  the  matter  in  question  :  upon  which  the  party  ia  put  to  answer,  and 
ferial  is  had,  as  in  suits  between  subject  and  subject  The  most  usual  in- 
formatioos  are  those  of  intrusion  and  debt :  intrusion^  for  any  trespass  com- 
mitted on  the  lands  of  the  crown  (n),  as  by  entering  thereon  without  title, 
holding  over  after  a  lease  is  determined,  taking  the  profits,  cutting  down 
timber,  or  the  like  ;  and  deb tj  upon  any  contract  for  monies  due  to  the  king, 
or  for  any  f(»feiture  due  to  the  crown  upon  the  breach  of  a  penal  statute. 
This  is  most  commonly  used  to  recover  forfeitures  occasioned  by  trans- 
gressing those  laws,  which  are  enacted  for. the  establishment 

*and  support  of  the  revenue  ;  others,  which  regard  mere  matters  [*26&] 
of  police  and  puUic  convenience,  being  usually  left  to  be  inforced 
by  common  informers,  in  the  qui  tarn  informations  or  actions,  of  which  we 
have  formerly  spoken  (o).  But  after  the  attorney-general  has  informed 
upon  the  breach  of  a  penal  law,  no  other  information  can  be  received  {p). 
There  is  also  an  information  in  rem^  when  any  goods  are  supposed  to  be- 
'  come  the  properQ^  of  the  crown,  and  no  man  appears  to  claim  them,  or  to 
dispute  the  title  of  the  king.  As  anciently  in  the  case  of  treasyre-trove, 
wrecks,  waifs,  and  estrays,  seised  by  the  king's. officer  for  his  use.  Upon 
such  seisure  an  information  was  usually  filed  in  the  king's  exchequer,  and 
thereupon  a  proclamation  was  made  for  the  owner  (if  any)  to  come  in  and 
claim  the  effects ;  and  at  the  same  time  there  issued  a  commission  of  op- 
praisement  to  value  the  goods  in  the  officer's  hands ;  after  the  return  of 
which,  and  a  second  proclamation  had,  if  no  claimant  appeared,  the  goods 
were  supposed  derelict,  and  condemned  to  the  use  of  the  crown  (q).  And 
when,  in  later  times,  forfeitures  of  the  goods  themselves,  as  well  as  per- 
sonal penalties  on  the  parties,  were  infiicted  by  act  of  parliament  for  trans- 
gressions against  the  laws  of  the  customs  and  excised,  the  same  process 
was  adopted  in  order  to  secure  such  forfeited  goods  for  the  public  use,  though 
the  offender  himself  had  escaped  the  reach  of  justice. 

5.  A  writ  of  quo  warranto  is  in  the  nature  of  a  writ  of  right  for  the  king, 
against  him  who  claims  or  usurps  any  office,  franchise,  or  liberty,  to  in- 
quire by  what  authority  he  supports  his  claim,  in  order  to  determine  the 
right(r).  It  lies  also  in  case  of  non-user  or  long  neglect-  of  a  franchise,  or 
mis-user  or  abuse  of  it ;  being  a  writ  commanding  the  defendant  to  shew 
by  what  warrant  he  exercises  such  a  franchise,  having  never  had  any 
grant  of  it,  or  having  forfeited  it  by  neglect  or  abuse  (6),  (7).     This  was 

(at)  Moor,  375.  <p)  Hard.  SOI. 

(M)  Cio.  Jac  US.    1  L«OD.  48.    SaviL  40.  {a)  Oilb.  hiat.  of  exch.  c.  18. 

(tf)  See  page  103.  (r)  Finch.  L.  33S.    S  Inst.  88S 

concealment  of  such  fact,  or  for  violation  of  lies  also  for  the  recovery  of  real  property, 

the  terms  on  ivhich  it  was  granted.    So  also  (6)  See  2  R.  S.  581 :  which  also  details 

an  act  of  incorporation  may  be  vacated  in  the  fully  the  mode  of  proceeding,  and  the  cases  in 

tame  way  and  for  the  same  reasons.    (2  R.  which  the  information  in  nature  of  a  writ  of 

8.  578,  f  12, 13.)  quo  warranto  is  allowed. 

(5)  8«e  2  R.  S.  566»  I  53.    In  New-York  it  (7)  It  must  not  be  forgotten,  that  althflOgh 
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ori^nally  reton/lflfe  Wfige  the  king's  justices  at  Westnunster  {s); 
[*263]  but  afterwards  obly  ^before  the  justices  in  eyre,  by  Yirtue  of  the 
statutes  of  qtto  warranto^  6  £dw.  I.  c.  1.  and  18  £dw.  I.  et.  2  (<)  ; 
but  since  those  justices  have  giren  place  to  the  king's  temporary  commis- 
sioners of  assise,  the  judges  on  the  several  circuits,  this  branch  of  the  sta* 
tutes  hath  lost  its  effect  {u) ;  and  writs  of  quo  tDorranto  (if  brought  at  all) 
must  now  be  prosecuted  and  determined  before  the  king's  justices  at  West^ 
minster.  And  in  case  of  judgment  for  the  defendant,  he  shall  have  sa 
allowance  of  his  franchise  ;  but  in  case  of  judgment  for  the  king,  for  that 
the  party  is  entitled  to  no  such  franchise,  or  hath  disused  or  abused  it,  the 
franchise  is  either  seised  into  the  king's  hands,  to  be  granted  out  again  to 
whomever  he  shall  please  ;  or,  if  it  be  not  such  a  franchise  as  may  subsist 
in  the  hands  of  the  crown,  there  is  merely  judgment  of  ouster^  to  mm  out 
the  party  who  usurped  it  (w). 

The  judgment  on  a  writ  of  quo  wammto  (being  in  the  nature  of  a  writ 
of  right)  is  final  and  conclusive  even  against  the  crown  (x).  Which,  to- 
gether wi^  the  length  of  its  process,  probably  occasioned  that  disuse  into 
which  it  is  now  fallen,  and  introduced  a  more  modem  method  of  prosecu- 
tion, by  information  filed  in  the  court  of  king's  bench  by  the  attomey-gene- 
ral,  in  the  nature  of  a  writ  of  quo  warranto ;  wherein  the  process  is 
speedier,  and  the  judgment  not  quite  so  decisive.  This  is  properly  a  crimi- 
nal method  of  prosecution,  as  well  to  punish  the  usurper  by  a  fine  for  the 
usurpation  of  tne  franchise,  as  to  oust  him,  or  seise  it  for  the  crown ;  but 
hath  long  been  applied  to  Uie  mere  purposes  of  trying  the  civil  right,  seis- 
ing the  franchise  or  ousting  the  wrongful  possessor ;  the  fine  being  nomi- 
nal only. 

During  the  violent  proceedings  that  took  place  in  the  latter  end  of  the 
reign  of  king  Charles  the  Second,  it  was  among  other  things  thought  ex- 
pedient to  new-model  most  of  the  corporation  towns  in  the  king- 
[*264]  dom  ;  for  which  purpose  many  of  those  ^bodies  were  persuaded 
to  surrender  their  charters,  and  informations  in  the  nature  of  quo 
warranto  were  brought  against  others,  upon  a  supposed,  or  frequently  a 
real,  forfeiture  of  their  franchises  by  neglect  or  abuse  of  them.  And  the 
consequence  was,  that  the  liberties  of  most  of  them  were  seised  into  the 
hands  of  the  king,  who  granted  them  fresh  charters  with  such  alterations 
as  were  thought  expedient ;  and,  during  their  state  of  anarchy,  the  crown 
named  all  their  magistrates.  This  exertion  of  power,  though  perhaps  m 
summo  jure  it  was  for  the  most  part  strictly  legal,  gave  a  great  and  just 
alarm ;  the  new-modelling  of  all  corporations  being  a  very  large  stride  to- 
wards establishing  arbitrary  power  ;  and  therefore  it  was  thought  neces- 
sary at  the  revolution  to  bridle  this  branch  of  the  prerogative,  at  least  so 
far  as  regarded  the  metropolis,  by  statute  2  W.  &  M.  c.  8,  which  enacts, 
that  the  franchises  of  the  city  of  l^ondon  shall  never  hereafter  be  seised  or 
forejudged  for  any  forfeiture  or  misdemeanor  whatsoever. 

(«)  Old  Nai.  Brev.M.  107.  edit,  15M.  {«)  Cro.  Jac.  S50.    1  Show.  980.      ^ 

(I)  f  Inst.  408.    Rast.  Entr.  540.  (x)  1  Sid.  66.    S  Show.  47.    18  Mod.  SS5. 

(u)  S  Inst  496. 

it  u  Mid  the  writ  of  quo  warranto  Ilea  a^inst  pation  on  the  righta  or  prerogatives  of  th« 

him  who  claims  or  usurps  any  office,  a  lunita-  crown,  for  which  only  the  old  writ  of  quo  war- 

tion  is  implied  by  the  fact,  that  it  is  in  the  na-  ranto  lay ;  and  that  an  information  in  nature  of 

tare  of  a  writ  of  right /or  the  king.    Upon  this  a  quo  voarranto  could  only  be  granted  in  suck 

principle,  when  an  application  was  made  for  a  cases.    4  T.  R.  381.    See  also  2  Stra.  1196. 

quo  warranto  information,  to  try  the  validity  Bott.  pi.  107.    And  the  writ  was  also  refused 

of  an  election  to  the  office  of  churchwarden,  in  a  case  of  foifeitun  of  a  recorder's  place.  2 

loid  Kenyon  said,  that  this  was  not  an  usur-  Stra.  819. 
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This  proceeding  is  however  ^now  applied  to  the  deciaion  of  coiporatioa 
disputes  between  party  and  party,  without  any  intervention  of  the  prero- 
gative, by  virtue  of  the  statute  9  Ann.  c.  20.  which  permits  an  information 
in  nature  of  qiio  warranto  to  be  brought  with  leave  of  the  court,  at  the  re- 
lation of  any  person  desiring  to  prosecute  the  same  (who  is  then  styled  the 
relator)^  against  any  person  usurping,  intruding  into,  or  unlawfully  holding 
any  franchise  or  office  in  any  city,  borough,  or  town  corporate  ;  provides 
for  its  speedy  determination ;  and  directs  diat,  if  the  defendant  be  convict- 
ed, judgment  of  ouster  (as  well  as  a  fine)  may  be  given  against  him,  and 
that  the  relator  shaU  pay  or  receive  costs  accorduig  to  the  event  of  the 
suit  (8),  (9). 

6.  The  writ  of  mandamus  {y)  is  also  made  by  the  same  statute  9  Ann. 
c.  20.  a  most  full  and  effectual  remedy,  in  the  first  place,  for  refusal  of  ad- 
mission where  a  person  is  entitled  to  an  office  or  place  in  any  such  corpo- 
ration ;  and,  secondly,  for  wrongfid  removal,  when  a  person  is  le- 
gally possessed  (10).  *These  are  injuries,  for  which  though  [*265] 
redress  for  the  party  interested  may  be  had  by  assise,  or  other 
means,  yet  as  the  franchises  concern  the  pubhc,  and  may  affect  the  ad- 
ministration of  justice,  this  prerogative  writ  also  issues  from  the  court  of 
king's  bench ;  commanding,  upon  good  cause  shewn  to  the  court,  the  par- 
ty complaining  to  be  admitted  or  restored  to  his  office.  And  the  statute 
requires,  that  a  return  be  immediately  made  to  the  first  writ  of  mandamus ; 
which  return  may  be  pleaded  to  or  traversed  by  the  prosecutor,  and  his  an- 
tagonist may  reply,  take  issue,  or  demur,  and  the  same  proceedings  may 
be  had,  as  if  an  action  on  the  case  had  been  brought,  for  making  a  false 
return  :  and,  after  judgment  obtained  for  the  prosecutor,  he  shall  have  a 
peremptory  writ  of  mandamus  to  compel  his  admission  or  restitution  ; 
which  latter  (in  case  of  an  action)  is  effected  by  a  writ  of  restitution  (;r). 
So  that  now  the  writ  of  mandamus,  in  cases  within  this  statute,  is  in  the 
nature  of  an  action :  whereupon  the  party  applying  and  succeeding  may 
be  entitled  to  costs,  in  case  it  be  the  franchise  of  a  citizen,  burgess,  or  free- 
man (a) ;  and  also,  in  general,  a  writ  of  enor  may  be  had  thereupon  {b). 

This  writ  of  mandamus  may  also  be  issued,  in  pursuance  of  the  statute 
11  Geo.  I.  c.  4.  in  case  within  the  regular  time  no  election  shall  be  made 
of  the  mayor  or  other  chief  officer  of  any  city,  borough,  or  town  corporate, 

(y)  See  page  110.  (a)  SUt.  IS  Geo.  III.  c.  31. 

{*}  11  Rep.  79  (b)  1  P.  Wins.  391. 

(S)  This  ttatote,  with  regard  to  eoets,  ex-  The  legislature,  however,  thinking  this  too 

teiMU  only  to  cases  where  the  title  of  a  person  sudden  a  change  in  the  practice  of  the  court, 

to  be  a  corporate  officer,  as  mayor,  bailiff,  or  and  because  it  did  not  extend  to  informations 

freeman,  is  m  question  ;  but  an  information  to  filed  bv  the  attorney-general,  enacted  by  32 

try  the  right  of  holding  a  court  is  not  within  Geo.  III.  c.  58.  that  to  any  information  in  the 

it,  but  stands  upon  the  common  law  only,  and  nature  of  quo  warranto,  for  the  exercise  of  any 

being  a  prosecution  in  Uie  name  of  the  king,  corporate  office  or  franchise,  the  defendant 

no  costs  are  given.     1  Burr.  402.    The  court  might  plead  that  he  had  been  in  possession  of, 

of  king's  bench  having  a  discretionary  power  or  nad  executed,  the  office  for  six  years  or 

of  granting  informations  in  the  nature  of  quo  mora.    And  by  s.  3.  no  defendant  ahall  be  af- 

wammlOj  had  long  ago  established  a  general  fected  by  any  defect  in  the  title  of  the  person 

rale  to  guide  their  discretion,  viz.  not  to  allow  from  whom  he  derived  his  right  and  title,  if 

in  any  case  an  information  in  the  nature  of  that  person  had  been  in  the  undisturbed  exer- 

9110  wamuUo  against  any  person  who  had  been  cise  of  his  office  or  franchise  six  years  pre- 

twenty  years  in  the  poesession  of  his  franchise,  vioos  to  the  filing  of  the  information.    A  title 

see  4  Burr.  1962 ;  but  having  reason  to  eon-  to  one  office,  which  is  a  qualification  to  hold 

sider  this  too  extensive  a  limit,  they  resolv-  another,  is  not  within  this  clause.    2  M.  d(  8. 

ed  npon  a  new  rule,  vis.  not  to  allow  such  71. 

«■  imbriDatioB  sgsinst  sny  person  who  had       (9)  See  2  R.  S.  585,  ^  50 ;  p.  613,  ^  3. 
been  six  yesis  in  possession.    4  T.  R.  284.       (10)  See  2  R.  8. 586,  ^  54. 
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or  (being  made)  it  shall  afterwards  becmne  void ;  requiring  the  electors  to 
proceed  to  election,  and  proper  courts  to  be  held  for  admitting  and  swear- 
ing in  the  magistrates  so  respectively  chosen  (11). 

We  have  now  gone  through  th^  whole  circle  of  civil  injuries,  and  the 
redress  which  the  laws  of  England  have  anxiously  provided  for  each.  In 
which  the  student  cannot  but  t>bserve  that  the  main  difficulty  which  at- 
tends their  discussion  arises  from  their  great  variety,  which  is  apt  at  our 

first  acquaintance  to  breed  a  confusion  of  ideas,  and  a  kind  of  dis- 
[*266]    traction  in  the  memory :  a  difficulty  not  a  little  increased  *by  the 

very  immethodical  arrangement,  in  which  they  are  delivered  to 
us  by  our  ancient  writers,  and  the  numerous  terms  of  art  in  which  the 
language  of  our  ancestors  has  obscured  them.    Terms  of  art  there  will 


(11)  Besides  the  cases  arising  in  corpoiit- 
tions,  wrils  of  mandamus  have  been  granted 
to  admit  prebendaries,  Stra.  159 ;  an  appara- 
tor  general,.  Stra.  897 ;  parish  clerks,  Say.  R. 
159.  Cowp.  371 ;  and  sextons,  2  Lev.  18.  1 
Vent.  143.  So  to  admit  scavensers,  &c.  lb. 
2  T.  R.  181 ;  to  restose  a  schoolmaster  of  a 
grammar-school  founded  by  the  crown^Stra. 
58.  So  to  restore  a  member  of  an  university 
who  had  been  improperly  suspended  from  his 
degrees.  In  like  manner  a  mandamus  will  lie 
to  compel  a  dean  and  chapter  to  fill  up  a  va- 
cancy among  canons  residentiary,  1  T.  R. 
652 ;  so  to  the  ecclesiastical  court,  1  Ventr. 
115  i  80  to  grant  the  probate  of  a  will  to  an 
executor,  1  Ventr.  335.  So  a  mandamus  lies 
to  the  judge  of  the  prerogative  court  of  Can- 
terbury to  grant  administratioiL  to  the  husband 
of  the  wife's  estate,  when  the  husband  has 
done  nothing  to  depart  from  his  right  Stra. 
891.  1118.  A  mandamus  will  lie  to  justices 
to  nominate  overseers  of  the  poor,  although 
the  time  mentioned  in  the  43  Eliz.  has  expir- 
ed. Stra.  1123.  So  to  appoint  a  surveyor  of 
the  highways  where  the  justices  had  not  ap- 
pointed at  the  time  mentioned  in  the  statute 
13  Geo.  III.  c.  78.  4  East,  132 ;  so  to  sign 
and  allow  a  poor's  rate,  absolute  in  the  first  in- 
stance. Say.  R.  160 ;  so  to  admit  a  copyholder, 
directed  to  the  lord  of  the  manor,  2  T.  R.  197. 
484.  6  East,  431 ;  so  also  to  the  lord  to  hold 
and  the  burgesses  to  attend  a  court,  to  present 
the  conveyances  of  burgage  tenements.  1 
Wils.  283.     1  Blk.  Rep.  60.     Bull.  N.  P.  200. 

Wher*  it  does  not  lie. — It  is  a  general  rale 
that  a  mandamua  does  not  lie  unless  the  party 
applying  has  no  other  specific  legal  remedy. 
1  T.  R.  404.  3  T.  R.  652.  See  Doug.  526. 
Thus  it  does  not  lie  to  a  bishop,  to  license  a 
curate  of  a  curacy,  which  had  been  twice  aug- 
mented by  queen  Anne's  bounty,  where  the 
rieht  of  appointing  was  claimed  by  two  seve- 
ral parties,  and  there  had  been  cross  nomina- 
tions ;  because  the  party  had  another  specific 
remedy  by  quan  impedit.  So  a  mandamus 
does  not  lie  to  the  governor  and  company  of 
the  bank  of  England  to  transfer  stock,  be- 
cause the  party  has  his  remedy  by  assumpsit, 
Doug.  523 ;  nor  to  insert  certain  persons  in  a 
poor's  rate,  although  the  oromission  is  alleged 
to  have  been,  to  prevent  their  having  votes  for 
members  of  parliament.  Str.  1259.  The  court 
will  not  award  a  mandamus  for  the  licensing 
a  public  house.     Stra.  881.      Sua.  R.  217. 


Nor  to  compel  admission  to  the  de^e  of  & 
barrister,  Doug.  353.  or  doctor  of  civil  law  as 
an  advocate  of  the  ooort  of  arches,  8  East, 
213.  (the  only  mode  of  appeal  is  to  the  twelve 
judges)  nor  to  compel  any  of  the  inns  of  court 
to  admit  a  person  as  a  student,  or  to  assign 
reasons  for  refusing  to  admit  him,  WooUr  ▼. 
Society  of  Lincoln's  Inn,  K.  B.  Mich.  T. 
1825,  4  B.  &  C.  5  Dowl.  &  Ry. ;  nor  for  a 
fellow  of  a  college,  where  there  is  a  visitor ; 
nor  to  the  mayor  and  corporation  of  the  city 
of  London,  to  admit  a  person  to  the  office  of 
auditor  who  had  served  it  three  years  succes- 
sively, because  contrary  to  the  custom  of  the 
city,  1  T.  R.  423  j  nor  to  the  college  of  physi- 
cians, to  exsmine  a  doctor  of  physic  who  naa 
been  licensed  in  order  to  his  being  admitted 
a  fellow  of  the  college,  7  T.  R.  282 ;  nor  to  a 
visitor  where  he  is  clearly  acting  under  a  vi- 
sitorial  authority,  2  T.  R.  345 ;  nor  to  restora 
a  minister  of  an  endowed  dissenting  meetinc- 
house.  for  if  he  has  been  before  regularly  aa- 
raitted  he  may  try  his  right  in  an  action  for 
money  had  and  received.  2  T.  R.  198.  A 
mandamus  is  granted  only  for  public  persons, 
and  to  compel  the  performance  of  public  du- 
ties. Hence  the  court  will  not  grant  it  to  a 
trading  corporation  at  the  instance  of  one  of 
its  members,  to  compel  the  production  of  ac- 
counts to  declare  a  aividend.  2  B  &  A.  620. 
5  B.  &  A.  899.  The  mode  of  boiyiag  the 
dead  is  a  matter  of  ecclesiastic^  cognisance ; 
and  therefore  where  the  Question  was,  whe- 
ther a  parishioner  had  a  rignt  to  be  buried  in  a 
church-yard  in  an  iron  coffin,  which  was  a  new 
and  unusual  mode,  the  court  refused  a  manda- 
mus. 2  B.  &  A.  806.  The  court  have  no 
power  to  grant  a  mandamus  to  justices  to 
compel  them  to  come  to  a  particular  decision, 
as,  to  make  an  order  of  maintenance  on  a  par- 
ticular parish.  The  admission  under  a  man- 
damus gives  no  right,  but  only  a  le||al  posses- 
sion, to  enable  the  party  to  assert  his  right,  if 
he  has  any.  Hence  non  fuU  eUctvs  has  been 
holden  not  to  be  a  good  return  to  a  mandamus 
to  swear  in  a  churchwarden,  Stra.  894, 5 ;  be- 
cause it  is  directed  only  to  a  ministerial  offi- 
cer, who  is  to  do  his  duty,  and  no  inconve- 
nience can  follow  ;  for  if  the  party  has  a  right, 
he  ought  to  be  admitted ;  if^he  has  not,  the 
admission  will  do  him  no  good.  Wherever 
the  officer,  is  but  ministerial,  be  is  to  execute 
his  part,  let  the  consequence  be  what  ii  wilL 
Stra.  695. 
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unavoidably  be  in  all  sciences  ;  the  easy  conception  and  thorough  com- 
prehension of  which  must  depend  upon  frequent  and  familiar  use ;  and 
the  more  subdivided  any  branch  uf  science  is,  the  more  terms  must  be 
used  to  express  the  nature  of  these  several  subdivisions,  and  mark  out 
with  sufficient  preci^on  the  ideas  they  are  meant  to  convey.  But  I  trust 
that  this  difficulty,  however  great  it  may  appear  at  first  view,  will  shrink 
to  nothing  upon  a  nearer  and  more  frequent  approach ;  and  indeed  be 
rather  advantageous  than  of  any  disservice,  by  imprinting  on  the  student's 
mind  a  clear  and  distinct  notion  of  the  nature  of  these  several  remedies. 
And,  such  as  it  is,  it  arises  principally  from  the  excellence  of  our  English 
laws  ;  which  adapt  their  redress  exactly  to  the  circumstances  of  the  in- 
jury, and  do  not  furnish  one  and  the  same  action  for  different  wrongs, 
which  are  impossible  to  be  brought  within  one  and  the  same  description : 
whereby  every  man  knows  what  satisfaction  he  is  entitled  to  expect  from 
the  courts  of  justice,  and  as  little  as  possible  is  left  in  the  breast  of  the 
judges,  whom  the  law  appoints  to  administer,  and  not  to  prescribe  the 
remedy.  .  And  I  may  venture  to  affirm  that  there  is  hardly  a  possible  in- 
jury, that  can  be  offered  either  to  the  person  or  property  of  another,  for 
which  the  party  injured  may  not  find  a  remedial  writ,  conceived  in  such 
terms  as  are  properly  and  singularly  adapted  to  his  own  particular  griev- 
ance. 

In  the  several  personal  actions  which  we  have  cursorily  explained, 
as  debt,  trespass,  detinue,  action  on  the  case,  and  the  like,  it  is  easy  to  ob- 
serve how  plain,  perspicuous,  and  simple  the  remedy  is,  as  chalked  out 
by  the  ancient  common  law.  In  the  methods  prescribed  for  the  recovery 
of  landed  and  other  permanent  property,  as  the  right  is  more  intricate,  the 
feodal  or  rather  Norman  remedy  by  real  actions  is  somewhat  more  com- 
plex and  difficult,  and  attended  with  some  delays.  And  since,  in 
order  to  obviate  those  difficulties,  and  retrench  those  ^delays,  we  [^267] 
have  permitted  the  rights  of  real  property  to  be  drawn  into  ques- 
tion in  mixed  or  personal  suits,  we  are  (it  must  be  owned)  obliged  to  have 
recourse  to  such  arbitrary  fictions  and  expedients,  that  unless  we  had  de- 
veloped their  principles,  and  traced  out  their  progress  and  history,  our  pre- 
sent system  of  remedial  jurisprudence  (in  respect  of  landed  property) 
would  appear  the  most  intricate  and  unnatural  that  ever  was  adopted  by 
a  free  and  enlightened  people. 

But  this  intricacy  of  our  legal  process  will  be  found,  when  attentively 
considered,  to  be  one  of  those  troublesome,  but  not  dangerous,  evils,  which 
have  their  root  in  the  frame  of  our  constitution,  and  which  therefore  can 
never  be  cured,  without  hazarding  every  thing  that  is  dear  to  us.  In  ab- 
solute governments,  when  new  arrangements  of  property  and  a  gradual 
change  of  manners  have  destroyed  the  original  ideas,  on  which  the  laws 
were  devised  and  established,  the  prince  by  his  edict  may  promulge  a  new 
code,  more  suited  to  the  present  emergencies.  But  when  laws  are  to  be 
framed  by  popular  assemblies,  even  of  the  representative  kind,  it  is  too 
Herculean  a  task  to  begin  the  work  of  legislation  afresh,  and  extract  a 
new  system  from  the  discordant  opinions  of  more  than  five  hundred  coun- 
sellors. A  single  legislator  or  an  enterprizing  sovereign,  a  Solon  or  Ly- 
curffus,  a  Justinian  or  a  Frederick,  may  at  any  time  form  a  concise,  and 
perhaps  an  uniform,  plan  of  justice :  and  evil  betide  that  presumptuous 
subject  who  questions  its  wisdom  or  utility.  But  who,  that  is  acquainted 
with  the    difficulty  of  new-modelling  any  branch  of  our  statute  laws 
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(though  relating  but  to  roads  or  to  parish  settlements),  will  conceive  it 
erer  feasible  to  alter  any  fundamental  point  of  the  conunon  law,  with  aU  its 
appendages  and  consequents,  and  set  up  another  rule  in  its  stead  ?  When 
therefore,  by  the  gradual  influence  of  foreign  trade  and  domestic  tranquil- 
lity, the  spirit  of  our  military  tenures  began  to  decay,  and  at  length  the 
whole  structure  was  removed,  the  judges  quickly  perceived  that  the  forms 
and  delays  of  the  old  feodal  actions  (guarded  with  their  several  outworks 
of  essoins,  vouchers,  aid-prayers,  and  a  hundred  other  formidable 
[•268]  intrenchments)  were  ill-suited  to  that  *more  simple  and  commer- 
cial mode  of  property  which  succeeded  the  former,  and  required 
a  more  speedy  decision  of  right,  to  facilitate  exchange  and  alienation. 
Yet  they  wisely  avoided  soliciting  any  great  legislative  revolution  in  the 
old  established  forms,  which  might  have  been  productive  of  consequences 
more  numerous  and  extensive  than  the  most  penetrating  genius  could  fore- 
see ;  but  left  them  as  they  were,  to  languish  in  obscurity  and  oblivion,  and 
endeavoured  by  a  series  of  minute  comrivances  to  accommodate  such  per- 
sonal actions,  as  were  then  in  use,  to  all  the  most  useful  purposes  of  reme- 
dial justice :  and  where,  through  the  dread  of  innovation,  they  hesitated 
at  going  so  far  as  perhaps  their  good  sense  would  have  prompted  them, 
they  left  an  opening  for  the  more  liberal  and  enterprizing  judges,  who  have 
sat  in  our  courts  of  equity,  to  shew  them  their  error  by  supplying  the 
omissions  of  the  courts  of  law.  And,  since  the  new  expedients  have  been 
refined  by  the  practice  of  more  than  a  century,  and  are  sufficiently  known 
and  understood,  they  in  general  answer  the  purpose  of  doing  speedy  and 
substantial  justice,  nmch  better  than  could  now  be  effected  by  any  great 
fundamental  alterations.  The  only  difficulty  that  attends  them  arises  from 
their  fictions  and  circuities  :  but,  when  once  we  have  discovered  the  pro- 
per clew,  that  labyrinth  is  easily  pervaded.  Our  system  of  remedial  law 
resembles  an  old  Gothic  castle,  erected  in  the  days  of  chivalry,  but  fitted 
up  for  a  modem  inhabitant.  The  moated  ramparts,  the  embattled  towers, 
and  the  trophied  halls,  are  magnificent  and  venerable,  but  useless,  and 
therefore  neglected.  The  inferior  apartments,  now  accommodated  to  daily 
use,  are  cheerful  and  commodious,  though  their  approaches  may  be  wind- 
ing and  difficult. 

In  this  part  of  our  disquisitions  I  however  thought  it  my  duty  to  unfold, 
as  far  as  intelligibly  I  could,  the  nature  of  these  real  actions,  as  well  as 
of  personal  remedies.  And  this  not  only  because  they  are  still  in  force, 
still  the  law  of  the  land,  though  obsolete  and  disused  ;  and  may  perhaps, 
in  their  turn,  be  hereafter  with  some  necessary  corrections  called 
[*269]  out  again  into  common  use  ;  but  also  because,  as^  a  sensible  •wri- 
ter has  well  observed  (z),  "  whoever  considers  how  great  a  cohe- 
rence there  is  between  the  several  parts  of  the  law,  and  how  much  the 
reason  of  one  case  opens  and  depends  upon  that  of  another,  will  I  pre- 
sume be  far  from  thinking  any  of  the  old  learning  useless,  which  will  so 
much  conduce  to  the  perfect  understanding  of  the  modern."  And  besides* 
I  should  have  done  great  injustice  to  the  founders  of  our  legal  constitution, 
had  I  led  the  student  to  imagine,  that  the  remedial  instruments  of  our 
law  were  originally  contrived  in  so  complicated  a  form,  as  we  now  present 
them  to  his  view  :  had  I,  for  instance,  entirely  passed  over  the  direct  and 
obvious  remedies  t^  assises  and  writs  of  entry,  and  only  laid  before  him 
the  modem  method  of  prosecuting  a  writ  of  ejectment. 

U)  Hawk.  Afar.  Co.Litt.piel 
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CHAPTER  XVIII. 


OF  THE  PURSUIT  OF  REMEDIES  BY  ACTION; 
AND  FIRST,  OF  THE  ORIGINAL  WRIT. 

Haying,  under  the  head  of  redress  by  suit  in  courts,  pointed^  out  in  the 
{ireceding  pages,  in  the  first  place,  the  nature  and  seyer^  species  of  courts 
of  justice,  wherein  remedies  are  administered  for  all  sorts  of  private  wrongs ; 
and,  in  the  second  place,  shewn  to  which  of  th^se  courts  in  particular  ap- 
plication must  be  made  for  redress,  according  to  the  distinction  of  injuries, 
or,  in  other  words,  what  wrongs  are  cognizable  by  one  court,  and  what  by 
another ;  I  proceeded,  under  the  title  of  injuries  cognizable  by  the  courts  of 
common  law,  to  define  and  explain  the  specifical  remedies  by  action,  provid- 
ed for  every  possible  degree  of  wrong  or  injury ;  as  well  such  remedies 
as  are  dormant  and  out  of  use,  as  those  which  are  in  every  day's  practice, 
apprehending  that  the  reason  of  the  one  could  never  be  clearly  compre- 
hended without  some  acquaintance  with  the  other  :  and,  I  am  now,  in  the 
last  place,  to  examine  the  manner  in  which  these  several  remedies  are  pur^ 
sued  and  applied,  by  action  in  the  courts  of  common  law  ;  to  which  I  shall 
afterwards  subjoin  a  brief  account  of  the  proceedings  in  conrts  of  equi- 
ty- 

*In  treating  of  remedies  by  action  at  common  law,  I  shall  con-  [*271] 
&ie  myself  to  the  modem  method  of  practice  in  our  courts  of  judi- 
cature. For,  though  I  thought  it  necessary  to  throw  out  a  few  observa- 
tions on  the  nature  of  real  actions,  however  at  present  disused,  in  order  to 
demonstrate  the  coherence  and  uniformity  of  our  legal  constitution,  and 
that  there  was  no  injury  so  obstinate  and  inveterate,  but  which  might  in 
the  end  be  eradicated  by  some  or  other  of  those  remedial  writs  ;  yet  it 
would  be  too  irksome  a  task  to  perplex  both  my  readers  and  myself  with 
explaining  all  the  rules  of  proceeding  in  those  obsolete  actions,  which  are 
frequently  mere  positive  eslMishments,  the  forma  et  figura  judicii,  and 
conduce  very  little  to  illustrate  the  rcuison  and  fundamental  grounds  of  the 
law.  Wherever  I  apprehend  they  may  at  all  conduce  to  this  end,  I  shall 
endeavour  to  hint  at  them  incidentally. 

What  therefore  the  student  may  expect  in  this  and  the  succeeding 
chapters,  is  an  account  of  the  method  of  proceeding  in  and  prosecuting 
a  suit  upon  any  of  the  personal  writs  we  have  before  spoken  of,  in  the 
court  of  common  pleas  at  Westminster,  that  being  the  court  originally  con- 
stituted for  the  prosecution  of  all  civil  actions.  It  is  true  that  the  courts 
of  king's  bench  and  exchequer,  in  order,  without  intrenching  upon  ancient 
forms,  to  extend  their  remedial  influence  to  the  necessities  of  modem  times, 
have  now  obtained  a  concurrent  jurisdiction  and  cognizance  of  very 
many  civil  suits :  but,  as  causes  are  therein  conducted  by  much  the  same 
advocates  and  attorneys,  and  the  several  courts  and  their  judges  have 
an  entire  communication  with  each  other,  the  methods  and  forms  of  pro- 
ceeding are  in  all  material  respects  the  same  in  all  of  them.  So  that, 
in  giving  an  abstract  or  history  (a)  of  the  progress  of  a  suit  through 

(a)  In  dedodng  this  hiftory  the  stikdent  must  not    tical  knowled^  is  not  so  much  to  be  learned  from 
•zpect  Mitboritiee  to  be  constantiy  dted^  at  prac-    any  booki  of  law,  as  from  expeiience  and  attend- 
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[*272]  the  court  of  common  pleas,  we  *8hall  at  the  same  time  give  a 
general  account  of  the  proceedings  of  the  other  two  courts  ;  ta- 
king notice,  however,  of  any  considerable  difference  in  the  local  practice 
of  each.  And  the  same  abstract  will  moreover  afford  us  some  general 
idea  of  the  conduct  of  a  cause  in  the  inferior  courts  of  common  law,  those 
in  cities  and  boroughs,  or  in  the  court-baron,  or  hundred,  or  county-court : 
all  which  conform  (as  near  as  may  be)  to  the  example  of  the  superior  tri- 
bunals, to  which  their  causes  may  probably  be,  in  some  stage  or  other, 
removed. 

The  most  natural  and  perspicuous  way  of  considering  the  subject  be- 
fore us  will  be  (I  apfM'ehend)  to  pursue  it  in  the  order  and  method  where- 
in the  proceedings  themselves  follow  each  other  ;  rather  than  to  distract 
and  subdivide  it  by  any  more  logical  analysis.  The  general  therefore  and 
orderly  parts  of  a  suit  are  these  ;  1 .  The  original  writ :  2.  The  process  : 
3.  The  pleadings :  4.  The  issue  or  demurrer :  5.  The  trial :  6.  The  judg- 
ment, and  its  incidents  :  7.  The  proceedings  in  nature  of  appeals :  8.  The 
execution. 

First,  then,  of  the  original,  or  original  writ  (2) ;  which  is  the  beginning  or 
foundation  of  the  suit.  When  a  person  hath  received  an  injury,  and  thmks 
it  worth  his  while  to  demand  a  satisfaction  for  it,  he  is  to  consider  with  him- 
self, or  take  advice,  what  redress  the  law  has  given  for  that  ia- 
[*273]  jiuy  ;  *and  thereupon  is  to  make  application  or  suit  to  the  crown, 
the  fountain  of  all  justice,  for  that  particular  specific  remedy  which 
he  is  determined  or  advised  to  pursue.  As,  for  money  due  on  bond,  an  ac* 
tion  of  debt ;  for  goods  detained  without  force,  an  action  of  detinue  or  trover ; 
or,  if  taken  with  force,  an  action  of  trespass  vi  et  armis ;  or  to  try  the  title 
of  lands,  a  vjrit  of  entry  or  action  of  trespass  in  ejecttnetU ;  or  for  any  con- 
sequential injury  received,  a  special  action  on  the  ease.  To  this  end  he  is 
to  sue  out,  or  purchase  by  paying  the  stated  fees,  an  original,  or  original 
writ,  from  the  court  of  chancery,  which  is  iheofficinajustitiae,  the  shop  or 
mint  of  justice,  wherein  all  the  king's  writs  are  framed  (3).  It  is  a  man- 
datory letter  from  the  king  in  parchment,  sealed  with  his  great  seal  (6), 

ance  on  the  courts.    The  compiler  most  therefore  These  books  of  practice,  as  they  are  called,  are  all 

be  frequently  obliged  to  rely  upon  his  own  obser-  pretty  much  on  a  level,  in  point  of  composition  and 

vations ;  which  in  general  he  hath  been  studious  to  solid  instruction ;  so  that  that  which  bears  the  latest 

avoid  where  those  of  any  other  might  be  had.    To  edition  is  usually  the  best.    But  Gilbert^s  history 

accompany  and  illanrate  these  remarks,  such  gen-  and  practice  of  the  court  of  eomman  vleas  is  a  book 

tlemen  as  are  designed  for  the  profession  will  find  of  a  very  different  stamp :  and  though  (like  the  rest 

it  necessary  to  peruse  the  books  of  entries^  ancient  of  hisoosthumous  works)  it  hassuffered  most  ^ross- 

and  modern ;  which  are  transcripts  of  proceedings  ly  by  ignorant  or  careless  transcnbers,  yet  it  haa 

that  have  been  had  in  some  particular  actions.    A  traced  out  the  reason  of  many  parts  of  our  modem 

book  or  two  of  technical  learning  will  also  be  found  practice,  from  the  feodal  institutions  and  the  primi- 

veiy  convenient ;  from  which  a  man  of  liberal  edu-  tive  construction  of  our  courts,  in  a  most  clear  and 

cation  and  tolerable  understanding  may  glean  pro  ingenious  manner.  <1) 

rs  nata  as  much  as  is  suflteient  for  his  purpose.  {b)  Finch.  L.  237. 

(1)  The  more  recent  publications  of  Mr.  (3)  In  New- York  original  writs  issue  out  of 
Serj.  Selion  and  Mr.  Tida,  and  those  of  Mr.  and  under  the  seal  of  the  court  in  which  they 
Impey  and  Mr.  Lee,  now  afford  still  more  ex-  are  returnable.  (2  R.  S.  277,  ^  8.)  Plaints 
plicit  information  an  the  subject  of  Practice.  seem  still  to  be  proper  in  the  Common  Pleas 

(2)  Before  the  passing  the  6  Geo.  IV.  c.  96.  Courts,  (Id.  651,  §  II) :  though  the  2  R.  S. 
one  great  object  of  proceeding  by  special  ori-  347,  directs  that  a.ction8  may  be  etmntuneed  for 
ginalwas  to  compel  the  defendant  to  bring  a  the  recovery  of  h  debt  or  of  damage*  by  capias 
writ  of  error  in  parliament,  if  he  intended  to  ad  resp.  :*— or,  if  against  a  corporation,  by  sum- 
delay  ;  but  that  .act  having  restrained  writs  mons ;  or  b)r  service  of  a  declaration.  All 
of  error  upon  judgments,  even  before  verdict,  proceedings  in  a  cause  may  be  on  paper  or 
unless  the  deiendant  finds  bail  in  error,  pro-  parchment.  Writs  issue  in  the  name  of  the 
ceedings  are  now  more  frequently  by  capias  people  (2  R.  S.  275,  §  8,  9.),  and  are  tested, 
in  the  court  of  common  pleas,  and  bj  latitat  in  generally,  in  the  name  of  the  first  judge  or 
the  king's  bench.  chief  j ustice  of  the  court.    (Id.  ]  98,  §  10.) 
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und  directed  to  the  sheriff  of  the  county  wherein  the  injury  is  committed 
or  supposed  so  to  be,  requiring  him  to  command  the  wrongdoer  or  party 
accused,  either  to  do  justice  to  the  complainant,  or  else  to  appear  in  court, 
and  answer  the  accusation  against  him.  Whatever  the  sheriff  does  in 
pursuance  of  this  writ,  he  must  return  or  certify  to  the  court  of  common 
pleas,  together  with  the  writ  itself:  which  is  the  foundation  of  the  juris- 
diction of  that  court,  being  the  king*s  warrant  for  the  judges  to  proceed  to 
the  determination  of  the  cause.  For  it  was  a  maxim  introduced  by  the 
Normans,  that  there  should  be  no  proceedings  in  common  pleas  before  the 
king's  justices  without  his  original  writ ;  because  they  held  it  unfit  that 
those  justices,  being  only  the  substitutes  of  the  crown,  should  take  cogni- 
zance of  any  thing  but  what  was  thus  expressly  referred  to  their  judg- 
ment (e).  However,  in  small  actions  below  the  value  of  forty  shillings, 
which  are  brought  in  the  court-baron  or  county-cQurt,  no  royal  writ  is  ne- 
cessary ;  but  the  foundation  of  such  suits  continues  to  be  (as  in  the  times 
of  the  Saxons)  not  by  original  writ,  but  by  plaint  {d) ;  that  is,  by  a  private 
memorial  tendered  in  open  court  to  the  judge,  wherein  the  party  injured 
sets  forth  his  cause  of  action ;  and  the  judge  is  bound  of  common 
right  to  administer  justice  therein,  without  any  special  ^mandate  [*274] 
from  the  king.  Now  indeed  even  the  royal  writs  are  held  to  be 
demandable  of  common  right,  on  paying  the  usual  fees  :  for  any  delay  in 
the  granting  them,  or  setting  an  unusual  or  exorbitant  price  upon  them, 
would  be  a  breach  of  magna  carta,  c.  29,  "  nulli  vendemus  nulU  negabimus, 
out  differemuSf  justitiam  vel  rectum  (4)." 

Original  writs  are  either  optional  or  peremptory  ;  *or,  in  the  language  of 
our  lawyers,  they  are  either  a  praecipe,  or  a  si  tejecerit  securum  (e).  The 
praecipe  is  in  the  alternative,  commanding  the  defendant  to  do  the  thing  re- 
quirea,  or  shew  the  reason  wherefore  he  hath  not  done  it  (/).  The  use 
of  this  writ  is  where  something  certain  is  demanded  by  the  plaintiff,  which 
it  is  incumbent  on  the  defendant  himself  to  perform  ;  as,  to  restore  the 
possession  of  land,  to  pay  a  certain  liquidated  debt,  to  perform  a  specific 
covenant,  to  render  an  account,  and  the  like  >  in  all  which  cases  the  writ 
is  drawn  up  in  the  form  of  a  praecipe  or  command,  to  do  tlms  or  shew  cause 
to  the  contrary ;  giving  the  defendant  his  choice,  to  redress  the  injury,  or 
stand  the  suit.  The  other  species  of  original  writs  is  called  a  sifecerit  te 
securum,  from  the  words  of  the  writ ;  which  directs  the  sheriff  to  cause 

(c)  Flet.  I.  S,  e.  34.  (e)  Finch,  L.  257.   ' 

{i)  Mirr.  c.  9, «  3.  (/)  Appendix,  No.  ni.  4  1. 

(4)  But  to  entitle  a  party  to  proceed  by  ori-  a  prisoner  in  the  actual  castody  of  the  marahal. 

ciaal,  the  debt  must  amount  to  lOt.    5  Geo.  It  is  the  only  mode   of  proceeding  against 

II.  c.  Tl,  8.  5,  since  extended  to  152.  by  51  peers.    3  M.  &  S.  86 ;  oornorations  or  bun- 

Geo.  III.  c.  124.  s.  1.    57  Geo.  III.  c.  101.  dredors  on  the  statutes  of  hue  and  ciy,  &lc. 

These  latter  acts  have  indeed  both  ex{)ired  ;  Tyre,  11.     Barnes,  415 :  or  for  the  purpose  of 

but  it  is  preaamed,  they  will  be  revived  in  the  outlawing  the  defendant, 

present  Vear.    It  is  also  a  rule  in  the  king's  One  advantage  of  proceeding  by  this  writ  is, 

bench,  if  the  plaintiff,  proceeding  by  original,  that  if  a  writ  of  error  be  brought  for  delay,  it 

recover  less  than  50/.  he  will  be  entitled  to  no  must  be  brought  direct  into  parliament,  instead 

more  costs  than  if  he  had  proceeded  by  bill,  of  first  into  the  exchequer  chamber,  and  from 

«xcept  in  cases  where  he  could  not  proceed  thence  into  parliament.    1  Sid.  424. 

by  bill,  as  for  outlawry,  &c.  R.  M.  23  Geo.  III.  Where  the  deband  exceeds  40/.  a  fine  is 

But  though  in  an  action  on  a  bond,  with  a  payable  to  the  king  on  these  writs,  by  way  of 

penalty  aoove  502.  the  plaintiff  recover  202.,  composition  for  the  liberty  of  suing  in  his 

yet  he  will  be  entitled  to  costs  of  suit  by  ori-  court :  which  fine  is  estimated  according  to 

final.    2  Chit.  R.  14S.  the  amount  of  the  demand,  paying  Ss.  8d  for 

This  writ  does  not  lie  against  an  attorney  every  hundred  marks,  or  lOr  for  every  lOOL 

or  officer  of  the  court,  unless  sued  with  an  un-  Trye,  58.  G.  R.  H.    6  W.  dc  M.  R.  B.    Tidd, 

privileged  person ;  neither  does  it  lie  against  8  e<L  101. 
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the  defendant  to  appear  in  court,  without  any  option  given  him,  provided 
the  plaintiff  gives  the  sheriff  security  effectually  to  prosecute  his  claim  (^). 
This  writ  is  in  use,  where  nothing  is  specifically  demanded,  but  only  a 
satisfaction  in  general :  to  obtain  which,  and  -minister  complete  redress, 
the  intervention  of  some  judicature  is  necessary.  Such  are  writs  of  tres- 
pass, or  on  the  case,  wherein  no  debt  or  other  specific  thing  is  sued  Hot  in 
certain,  but  only  damages  to  be  assessed  by  a  jury.  For  this  end  the  de- 
fendant is  immediately  called  upon  to  appear  in  court,  provided  the  plaintiff 
gives  good  security  of  prosecuting  his  clain^.  Both  species  of  writs  are 
test^dj  or  witnessed  in  the  king's  own  name  ;  "  witness  ourselves  at  West- 

minster,'*  or  wherever  the  chancery  may  be  held. 
[•275]        •The  security  here  spoken  pf,  to  be  given  by  the  plaintiff  for 

prosecuting  his  claim,  is  common  to  both  writs,  though  it  gives 
denomination  only  to  the  latter.  The  whole  of  it  is  at  present  become  a 
mere  matter  of  form  :  and  John  Doe  and  Richard  Roe  are  always  return- 
ed ^s  the  standing  pledges  for  this  purpose.  The  ancient  use  of  them 
was  to  answer  for  the  plaintiff,  who  in  case  he  brought  an  action  without 
cause,  or  failed  in  the  prosecution  of  it  when  brought,  was  liable  to  an 
amercement  from  the  crown  for  raising  a  false  accusation  ;  and  so  the 
form  of  judgment  still  is  (A).  In  like  manner,  as  by  the  Gothic  constitu- 
tions no  person  was  permitted  to  lay  a  complaint  against  another,  "  nisi 
subscriptura  aut  specificatione  triumtestiumfquodactiQnemvelletp€rsequi(i);^ 
and,  as  by  the  laws  of  Sancho  I.  king  of  Portugal,  damages  were  given 
against  a  plaintiff  who  prosecuted  a  groundless  action  {k). 

The  day,  on  which  the  defendant  is  ordered  to  appear  in  court,  and  on 
which  the  sheriff  is  to  bring  in  the  writ  and  report  how  far  he  has  obeyed 
it,  is  called  the  return  of  the  writ :  it  being  then  returned  by  him  to  the 
king's  justices  at  Westminister.  And  it  is  always  made  returnable  at  the 
distance  of  at  least  fifteen  days  from  the  date  or  teste  (5),  that  the  defen- 
dant may  have  time  to  come  up  to  Westminster,  even  from  the  most  re- 
mote parts  of  the  kingdom  ;  and  upon  some  day  in  one  of  the  four  terms^ 
in  which  the  court  sits  for  the  dispatch  of  business. 

These  terms  are  supposed  by  Mr.  Selden  (/)  to  have  been  instituted  by 
William  the  Conqueror  :  but  sir  Henry  Spelman  hath  clearly  and  learn- 
edly shewn,  that  they  were  gradually  formed  from  the  canonical  consti- 
tutions of  the  church ;  being  indeed  no  other  than  those  leisure  seasons  of 
the  year,  which  were  not  occupied  by  the  great  festivals  or  fasts,  or 

which  were  not  liable  to  the  general  avocations  of  rural  business. 
[•276]    •Throughout  all  Christendom,  in  very  early  times,  the  whole  year 

was  one  continual  term  for  hearing  and  deciding  causes.  For  the 
christian  magistrates,  to  distinguish  themselves  from  the  heathens,  who 
were  extremely  superstitious  in  the  observation  of  their  dies  fasti  et  nefasti^ 
went  into  a  contrary  extreme,  and  administered  justice  upon  all  days  alike. 
Till  at  length  the  church  interposed  and  exempted  certain  holy  seasons 
from  being  profaned  by  the  tumult  of  forensic  litigations.  As,  particular- 
ly, the  time  of  Advent  and  Christmas,  which  gave  raise  to  the  winter  vaca- 
tion :  the  time  of  Lent  and  Easter,  which  created  that  in  the  spring ;  the 
time  of  Pentecost,  which  produced  the  third  ;  and  the  long  vacation,  be- 

ig)  Appendix,  Ko.  II.  «  1.  (&)  Mod.  TJn.  Hist.  zzli.  49. 

(k)  Finch,  L.  180. 9S3.  (I)  Jam.  Angl  I.  S,  ^  9 

(«)  Stiern.  dtjurt  OotAor.  I  S,  c.  7. 

(5)  No  cartain  number  of  days  now  necessary  in  New- York.    (2  R.  S.  555, 1 31.) 
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tween  Midsummer  and  Michaelmas,  which  was  allowed  for  the  hay-time 
and  hairest.  All  Sundays  also,  and  some  particular  festivals,  as  the  days 
of  the  purification,  ascension,  and  some  others,  were  included  in  the  same 
prohibition:  which  was  established  by  a  canon  of  the  church,  a»  d.  517. 
and  was  fortified  by  an  imperial  constitution  of  the  younger  Theodosius, 
comprised  in  the  Theodosian  code  (m)  (6). 

Afterwards,  when  our  own  legal  constitution  came  to  be  settled,  the 
commencement  and  duration  of  our  law  terms  were  appointed  with  an  eye 
to  those  canonical  prohibitions  ;  and  it  was  ordered  by  the  laws  of  king 
Edward  the  Confessor  (n),  that  from  advent  to  the  octave  of  the  epiphany, 
from  septuagesima  to  the  octave  of  Easter,  from  the  ascension  to  the  octave 
of  pentecost,  and  from  three  in  the  afternoon  of  all  Saturdays  till  Monday 
morning,  the  peace  of  God  and  of  holy  church  shall  be  kept  throughout 
all  the  kingdom.  And  so  extravagant  was  afterwards  the*  regard  that 
was  paid  to  these  holy  times,  that  though  the  author  of  the  mirror  (o) 
mentions  only  one  vacation  of  any  considerable  length,  containing  the 
months  of  August  and  September,  yet  Britton  is  express  ( p),  that  in  the 
reign  of  king  Edward  the  First  no  secular  plea  could  be  held,  nor 
any  man  sworn  on  the  *evangelists  (^),  in  the  times  of  advent,  [•277] 
lent,  pentecost,  harvest,  and  vintage,  the  days  of  the  great  litanies, 
and  all  solemn  festivals.  But  he  adds,  that  the  bishops  did  nevertheless 
grant  dispensations  (of  which  many  are  preserved  in  Rymer's  foedera)  (r), 
that  assises  and  juries  might  be  taken  in  some  of  these  holy  seasons.  And 
soon  afterwards  a  general  dispensation  was  established  by  statute  Westm. 
1.  3  Edw.  I.  c.  51.  which  declares,  that  "  by  the  assent  of  all  the  pre- 
lates, assises  o(  novel  disseisin,  mort  d^ ancestor,  and  darrein  presentment,  shall 
be  taken  in  advent,  septuagesima,  and  lent ;  and  that  at  the  special  re- 
quest of  the  king  to  the  bishops."  The  portions  of  time,  tha^  were  not  in- 
eluded  within  these  prohibited  seasons,  fell  naturally  into  a  fourfold  divi- 
sion, and,  from  some  festival  day  that  immediately  preceded  their  com- 
mencement, were  denominated  the  terms  of  St.  Hilary,  of  Easter,  of  the 
holy  Trinity,  and  of  St.  Michael :  which  terms  have  been  since  regulated 
and  abbreviated  by  several  acts  of  parliament ;  particularly  Trinity  term 
by  statute  32  Hen.  VHI.  c.  21,  and  Michaelmas  term  by  statute  16  Car. 
I.  c.  6,  and  again  by  statute  24  Geo.  H.  c.  48  (7). 

There  are  in  each  of  these  terms  stated  days  called  days  in  hank,  dies  in 
banco :  that  is,  days  of  appearance  in  the  court  of  common  bench.  They 
are  generally  at  the  distance  of  about  a  week  from  each  other,  and  have 
reference  to  some  festival  of  the  church  (8).  On  some  one  of  these  days 
in  bank  all  original  writimust  be  mada  returnable  ;  and  therefore  they  are 
generally  called  the  returns  of  that  term  :  whereof  every  term  has  more  or 

(m)  Spebnan  of  the  tenns.  (p)  c.  53. 

(n)  c.  3.  dt  Umpofrihm  «l  ditHMpaeii,  {q)  See  page  50. 

(e)  c.  3,  4  8.  (r)  Unp,  Hen,  III.  poMtim. 

■  '                 '                                             .■■.■,..,■■■  11. 

(6)  In  New- York  the  terms  of  the  Supreme  feast  of  Easter.  See  poet,  278.  note  (U). 
Court  are,  the  first  Mondays  of  January,  May,  Hilary  and  Trinity  are  called  issuable  terms, 
and  July,  and  the  third  Monday  of  October :  being  the  terms  after  which  the  judges  go  their 
the  first  and  last  are  held  at  AJbany ;  the  se-  circuits,  for  the  trial  of  causes  wherein  issues 
oond  in  the  city  of  New- York ;  and  the  third  in  have  been  previously  joined. 

Utica.    (2  R.  S.  196,  §  2,  &c.)  (8)  Easter  term  has  five  return  days,  the 

(7)  Michaelmas  snd  Hilary  are  fixed  terms,  rest  four.  These  are  called  general  or  common 
aod  inTariably  begin  on  the  same  day  every  return  days,  all  the  others  are  partiemJar  or 
year ;  bat  Easter  and  Trinity  are  moveable,  jpcooi  retain  days. 

their  commencement  being  regulated  by  the 
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less,  said  by  the  mirror  (s)  to  have  been  originally  fixed  by  king  Alfred, 
but  certainly  settled  as  early  as  the  statute  of  51  Hen.  III.  st.  2.  But 
though  many  of  the  return  days  are  fixed  upon  Sundays,  yet  the  court 
never  sits  to  receive  these  returns  till  the  Monday  after  (/) :  and  therefore 
no  proceedings  can  be  held,  or  judgment  can  be  given,  or  supposed  to  be 

given,  on  the  Sunday  (u). 
[•278]        •The  first  return  in  every  term  is,  properly  speaking,  the  first 

day  in  that  term ;  as,  for  instance,  the  octave  of  St.  Hilary,  or  the 
eighth  day  inclusive  after  the  feast  of  that  saint :  vrhich  falling  on  the 
thirteenth  of  January,  the  octave  therefore  or  first  day  of  Hilary  term  is 
the  twentieth  of  January.  And  thereon  the  court  sits  to  take  essoigns^  or 
excuses,  for  such  as  do  not  appear  according  to  the  siimmons  of  the  writ : 
wherefore  this  is  usually  called  the  essoign  day  of  the  term  (9).  But  on 
every  return-day  in  the  term,  the  person  summoned  has  three  days  of 
grace,  beyond  the  day  named  in  the  writ,  in  which  to  make  his  appear- 
ance ;  and  if  he  appears  on  the  fourth  day  inclusive,  quarto  die  post,  it  is 
sufficient  (10).  For  our  sturdy  ancestors  held  it  beneath  the  condition  of 
a  freeman  to  appear,  or  to  do  any  other  act,  at  the  precise  time  appointed. 
The  feodal  law  therefore  always  allowed  three  distinct  days  of  citation,  be- 
fore the  defendant  was  adjudged  contumacious  for  not  appearing  (v)  ;  pre- 
serving in  this  respect  the  German  custom,  of  which  Tacitus  thus 
speaks  (w)  i  "  illud  ex  libertate  vitiym,  quod  non  simul  nee  jussi  conveniunt ;. 
sed  et  alter  et  tertius  dies  cunctatione  co'euntium  absumiturJ'*  And  a  similar 
indulgence  prevailed  in  the  Gothic  constitution :  "  illud  enim  nimiae  liber ta- 
tis  indicium,  concessa  toties  impunitas  nonparendi ;  nee  enim  trixde  judicii  con' 
cessibus poenamperditae  causae  contumax  meruit  (a)."  Therefore,  at  the  be- 
ginning of  each  term,  the  court  does  not  usually  (y)  sit  for  dispatch  of  bu- 
siness till  the  •/o«r//i  or  appearance  day,  as  in  Hilary  term  on  the  twenty - 
third  of  January  (11);  and  in  Trinity  term,  by  statute  32  Hen.  VJII.  c. 
21.  not  till  the  fifth  day,  the  fourth  happening  on  the  great  popish  festival 
of  Corpus  Christi  (z) ;  which  days  are  therefore  called  and  set  down  in  the 
almanacks  as  the  first  days  of  the  term,  and  the  court  also  sits  till  the 
quarto  die  post  or  appearance  day  of  the  last  return,  which  is  therefore  the 
end,  of  each  of  them. 

(«)  c.  5, 4 106.  day,  falls  on  the  morrow  of  Corptu  CkrisH  day  (as 

(()  Registr.  19.    Salk.  627.    6  Mod.  350.  it  did  A.  D.  1614, 1608,  and  1709,  and  will  again 

(If)  1  Jon.  156.    Swann  A  Broome,  B.  R,  Mich.  5  A.  D.  1791),  Trinity  full  term  then  commeneett  and 

Geo.  III.  et  in  Dom.  Proc.  1766.  the  courts  sit  on  that  day,  though  in  other  years  it 

(V)  Feud.  I.  2,  t.  23.  is  no  juridical  day.    Vet  in  1703,  ]713,  and  1784, 

(w)  de  mor.  Ger.  c.  II.  when  midsummer-day  fell  upon  what  was  regular- 

(z)  Stiem.  de  jure  Goth.  I.  I,  c.  6.  ly  the  last  day  of  the  term,  the  courts  did  not  then 

(y)  See  1  Bulstr.  35.  sit,  but  it  was  regrarded  like  a  Sundav,  and  the 

(s)  See  Spelman  on  the  terms,  ch.  17.  Note,  that  term  was  prolonged  to  the  twenty-fifth  of  June. 

if  the  feast  of  saint  John  the  baptist,  or  midsummer-  (Rot.  C.  B.  Bunb.  176.) 


(9)  At  the  present  day,  no  essoign  is  allow-  on  the  23d  of  Jannary,  and  ends  on  the  12th  of 
ed  in  any  personal  action  whatever,  even  February ;  unless  either  of  those  four  days 
though  the  defendant  be  a  peer  or  member  of  falls  on  a  Sunday,  and  then  the  term  begins  or 
parliament.  Sec  2  Term  R.  16.  16  East,  ends  on  the  day  following.  Easter  tenn  be- 
7.  (a).  gins  always  on  the  Wednesday  fortnight  after 

(10)  But  the  appearance  need  not  be  enter-  Easter  Sunday,  and  ends  on  the  Monday  three 
ed  until  eight  days  after  the  quarto  die  post  3  weeks  afterwards.  Trinity  term  begins  al- 
Bar.  dc  Ores.  110.  ways  on  the  Friday  afler  Trinity  Sunday,  and 

(11)  Michaelmas  term  always  begins  on  enas  on  the  Wednesday  forinidit  after  it  be- 
the  6tK  of  November,  and  ends  on  the  28th  of  gins.  1  Cromp.  Prao.  1.  Tidd,  8  ed.  101,  2 
the  same  month ;  Hilary  term  always  begins 
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CHAPTER  XIX. 
OF   PROCESS. 

Ths  next  step  for  carrying  on  the  suit,  aftet  suing  out  the  original,  is. 
called  the  process ;  being  the  means  of  compelling  the  defendant  to  appearj 
in  court.     This  is  sometimes  called  original  process,  being  founded  upon' 
the  original  writ ;  and  also  to  distinguish  it  from  mesne  or  intermediate 
process,  which  issues,  pending  the  suit,  upon  some  collateral  interlocutory 
matter ;  as  to  summon  juries,  witnesses,  and  the  like  (a).     Mesne  process 
is  also  sometimes  put  in  contradistinction  to  final  process,  or  process  ofeste^ 
cution ;  and  then  it  signifies  all  such  process  as  intervenes  between  the 
beginning  and  end  of  a  suit. 

But  process,  as  we  are  now  to  consider  it,  is  the  method  taken  by  the 
law  to  compel  a  compliance  with  the  original  writ,  of  which  the  primary 
step  is  by  giving  the  party  notice  to  obey  it.  This  notice  is  given  upon 
all  real  praecipes^  and  also  upon  all  personal  writs  for  injuries  not  against 
the  peace,  by  summons  ;  which  is  a  warning  to  appear  in  court  at  the  re- 
turn of  the  original  writ,  given  to  the  defendant  by  two  of  the  sheriff's 
messengers  called  summaners,  either  in  person  or  left  at  his  house  or 
land  (b) ;  in  like  manner  as  in  the  civil  law  the  first  process  is  by  personal 
citation,  in  jus  vocando  {c).  This  warning  on  the  land  is  given,  in  real  ac- 
tions, by  erecting  a  white  stick  or  wand  on  the  defendant's  grounds  {d) 
(which  stick  or  wand  anlong  the  northern  nations  is  called  the 
baculus^nuneiaiorius){e) ;  and  by  statute  31  Eliz.  c.  3.  the  notice  [*280] 
must  also  be  proclaimed  on  some  Sunday  before  the  door  of  the 
parish  church. 

If  the  defendant  disobeys  this  verbal  monition,  the  next  process  is  by 
writ  of  attachment  or  pone,  so  called  from  the  words  of  the  writ  (/),  **pone 
per  vadium  et  salvos  plegios,  put  by  gage  and  safe  pledges  A.  B.  the  de- 
fendant, 4*^."  This  is  a  writ  not  issuing  out  of  chancery,  but  out  of  the 
court  of  common  pleas,  being  grounded  on  the  non-appearance  of  the  de- 
fendant at  the  return  of  the  original  writ ;  and  thereby  the  sheriff  is  com- 
manded to  attach  him,  by  taking  gage,  that  is,  certain  of  his  goods,  wluch 
he  shall  forfeit  if  he  doth  not  appear  {g);  or  by  making  him  £bad  safe 
pledges  or  sureties  who  shall  be  amerced  in  case  of  his  non-appearance  (A). 
This  is  also  the  first  and  immediate  process,  without  any  previous  sum- 
mons, upon  actions  of  trespass  vi  et  armis,  or  for  other  injuries,  which 
though  not  forcible  are  yet  trespasses  against  the  peace,  as  deceit  and  con- 
spiraey  (t) ;  where  the  violence  of  the  wrong  requires  a  more  speedy  re- 
medy, and  therefore  the  original  writ  commands  the  defendant  to  be  ai^ 
once  attached,  without  any  precedent  warning  (j)  (1). 

(a)  Finch,  L.  436.  (f)  Appendix,  No.  III.  « t. 

(*)  Jkid.  844.  US.  (M)  Finch,  L.  945.    Lord  lUym.  S78. 

(e)  rf.  1.4.1.  (h)  Dalt.  sher.  c.  IS. 

M  Dtlt.  of  thm.  e. ».  ii)  Finch,  L.  SOS.  Ut. 

U)  Sttapi.  4€jmrt  Smtoit.  1. 1,  c  0.  0)  Appendix^  No.  IL  H. 

(1)  Upottthit  writ  the  sbenffeaiiBotraatiff    money  for  raratj (or hi*  appeuuoe     6TR. 
eoienng  the  defeadent't  hooM,  and  eoatuiiiiiff    137. 
thnt  tul  tho  defeadnak  pay  kim  a  enmm 
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If,  after  attachment,  the  defendant  neglects  to  appear,  be  not  only  {arfeiUf 
this  security,  but  is  moreover  to  be  farther  compelled  by  writ  of  distrif^ 
gas  (k),  or  distress  infinite ;  which  is  a  subsequent  process  issuing  from  the 
court  of  common  pleas,  commanding  the  sheriff  to  distrain  the  defendant 
from  time  to  time,  and  continually  afterwards  by  taking  his  goods  and  the 
profits  of  his  lands,  which  are  called  issues,  and  which  by  thb  common  law 
he  forfeits  to  the  king  if  he  doth  not  appear  (/).     But  now  the  issues  may 

be  sold,  if  the  court  shall  so  direct,  in  order  to  defray  the  reasona- 
[*281]    ble  costs  of  the  plaintiff  (m)  (2).     In  like  *manner  by  the  civil 

law,  if  the  defendant  absconds,  so  that  the  citation  is  of  no  effect^ 
"  miititur  adversarius  in  possessionem  bonorum  ejtts  (»)." 

And  here  by  the  common,  as  well  as  the  civil  law,  the  process  ended  in 
case  of  injuries  without  force  :  the  defendant,  if  he  had  any  subsunce,  be- 
ing gradually  stripped  of  it  all  by  repeated  distresses,  till  he  rendered  obe* 
dience  to  the  king's  writ ;  and,  if  he  had  no  substance,  the  law  held  him 
incapable  of  making  satisfaction,  and  therefore  looked  upon  all  further  pro-' 
cess  as  nugatory.  And  besides,  upon  feodal  principles,  the  person  of  a 
feudatory  was  not  liable  to  be  attached  for  injuries  merely  civil,  lest  there* 
by  his  lord  should  be  deprived  of  his  personal  services.  But,  in  case  of 
injury  accompanied  with  force,  the  law,  to  punish  the  breach  of  the  peace, 
and  prevent  its  disturbance  for  the  future,  provided  also  a  process  against 
the  defendant's  person  in  case  he  neglected  to  appear  upon  the  former  pro* 
cess  of  attachment,  or  had  no  substance  whereby  to  be  attached ;  subjecl- 
iiig  his  body  to  imprisonment  by  the  writ  of  C4^nas  ad  respondendum  (o). 
But  this  immunity  of  the  defendant's  person,  in  case  of  peaceable  though 
fraudulent  injuries,  producing  great  contempt  of  the  law  in  indigent  wrong* 
doers,  a  capias  was  also  allowed  to  arrest  the  person,  in  actions  of  o^cmifi^,  1 
though  no  breach  of  the  peace  be  suggested,  by  the  statutes  of  Marlbridge, 
52  Hen.  III.  c.  23.  and  Westm.  2.  13  £dw.  L  c.  11.  inactions  of  debt  and 
detinue,  by  statute  25  £dw.  III.  c.  17.  and  in  all  actions  on  the  case^  by 
statute  19  Hen.  VILc.  9.  Before  which  last  statute  a  practice  had  been 
introduced  of  commencing  the  suit  by  bringing  an  original  writ  of  trespass 
quare  clausum  fregit,  for  breaking  the  plaintifiPs  close  m  et  armis;  whick 
by  the  old  common  law  subjected  the  defendant's  person  to  be  arrested  by 
writ  of  capias:  and  then  afterwards,  by  connivance  of  the  court,  the  plainti^T 
might  proceed  to  prosecute  for  any  other  less  forcible  injury.    This  practice 

(through  custom  rather  than  necessity,  and  for  saving  some  trou* 
[*282]    ble  and  expense,  w  suing  out  a  special  original  *adapted  to  Uie 

particular  injury)  still  continues  in  almost  all  eases,  except  in  ac- 

(ft)  Aiipendlz,  No.  m.  k  S:  (n)  ¥f.  t.  4.  !•. 

(0  Finch,  L.  8BS.  («)  S  Rep.  IS. 

(«)  Stat.  10  Geo.  III.  c.  60. 

(2)  Now  by  51  Geo,  III.  o.  184.  ■.  2.  con-  pltintiff  may  levy  401.^  sad'  if  defettdant  ttiH 

tinned  by  57  Geo. III.  e.  101 .  a  distringas  can-  make  deiaalk  in  appeanng ,  an  appefuwioe  maj 

not  be  issued  :  but  at  the  foot  of  the  summons  be  entered  for  bim,  and  plaintiff  may  procead 

or  attachment,  notice  as  therein  directed,  is  to  as  usual.     These  acts  nave  expired,  bat  SM 

be  given  to  defendant  to  appear,  or  in  default  ante,  274,  n.  4. 

of  an  appearance,  that  plaintiff  will  enter  one  These  provisions  seem  to  extend  to  the  pio- 

for  him,  and  proceed  thereon  as  if  he  had  ap-  cess  by  oistringas  in  the  exchequer,  5  Taaat. 

peared.    If,  however,  the  summons  or  aitach-  71.  (a) ;  but  see  3  Prioe,  263.  266.    5  Prioer 

ment  cannot  be  personally  senred  on  defend-  522.  639.     They  do  not  extend  to  persons 

ant,  and  it  bs  left  for  him  at  his  house  or  place  haring  privilege  of  parliament,  nor  to  the  pro^ 

of  abode,  the  court  or  a  judge  in  Tacation  may  oess  1^  attschmeni  on  a  puHem  in  a  eouaty 


^rant  leave  to  sue  out  a  distringas,  with  a  no- 
tice thereon  as  pointed  out  in  the  act,  and 


palatine.    5Taimt.flO. 
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Sons  of  debt ;  Aough  now,  by  virtue  of  the  statutes  above  cited  and  others, 
a  capias  might  be  had  upon  almost  every  species  of  complaint. 

It  therefore  the  defendant  being  summoned  or  attached  makes  default, 
«nd  neglects  to  appear ;  or  if  the  sheriiT  returns  a  nihU,  or  that  the  defend* 
ant  hath  nothing  whereby  he  may  be  summoned,  attached,  or  distrained  ; 
the  cc^as  now  usually  issues  (p)  :  being  a  writ  commanding  the  sheriiT 
to  take  the  body  of  the  defendant  if  he  may  be  found  in  his  bailiwick  or 
county,  and  him  safely  to  keep,  so  that  he  may  have  him  in  court  on  the  day 
of  the  return,  to  answer  to  the  plaintiiT  of  a  plea  of  debt  or  trespass,  i}^.  as 
the  case  may  be.  This  writ,  and  all  others  subsequent  to  the  original 
writ,  not  issuing  out  of  chancery  but  from  the  court  into  which  the  origi- 
nal was  retumid>le,  and  being  grounded  on  what  has  passed  in  that  court 
in  consequence  of  the  sheriff's  return,  are  called ^'tfiiWa/,  not  original  writs ; 
they  issue  under  the  private  seal  of  that  court,  and  not  under  the  great 
seal  of  England ;  and  are  teste%  not  in  the  king''s  name,  but  in  that  of  the 
chief  (or,  if  there  be  no  chief,  of  the  senior)  justice  only.  And  these  sc ve- 
rd  writs  being  grounded  on  the  sheriff's  return,  must  respectively  bear 
date  the  same  day  on  which  the  writ  immediately  preceding  was  retuma- 

This  is  the  regular  and  ordinary  method  of  process.  But  it  is  now 
usual  in  practice,  to  sue  out  the  capias  in  the  first  instance,  upon  a  suppos- 
ed return  of  the  sheriff;  especially  if  it  be  suspected  that  the  defendant, 
iroon  notice  of  the  action,  will  abscond ;  and  afterwards  a  fictitious  origin- 
al is  drawn  up,  if  the  party  is  called  upon  so  to  du,  with  a  proper  return 
thereupon,  in  order  to  give  the  proceedings  a  colour  of  regularity.  When 
this  capias  is  delivered  to  the  sheriff,  he  by  his  under-sheriff  grants  a  war- 
rant to  his  inferior  officers  or  bailiffs,  to  execute  it  on  the  defendant.  And, 
if  the  sheriff  of  Oxfordshire  (in  which  county  the  injury  is  supposed  to  be 
committed  and  the  action  is  laid)  cannot  find  the  defendant  in  his 
iorisdiction,  *he  rettims  thai  he  is  not  found,  non  est  inventus^  in  [*283] 
his  bailiwick :  whereupon  another  writ  issues,  called  a  testatum 
eapuis  (9),  directed  to  the  sheriff  of  the  comity  where  the  defendant  is  sup- 
posed to  reside,  as  of  Berkshire,  reciting  the  former  writ,  and  that  it  is  ^e^- 
tified^  testatum  est,  that  the  defendant  lurks  or  wanders  in  his  bailiwick, 
wherefore  he  is  commanded  to  take  him,  as  in  the  former  capias.  But  here 
idso,  when  the  action  is  brought  in  one  county,  and  the  defendant  lives  in 
another,  it  is  usual,  for  saving  trouble,  time,  and  expensCi  to  make  out  a 
testatum  capias  at  Uie  first ;  supposing  not  only  an  original,  but  also  a  for- 
mer capias,  to  have  been  granted,  wluch  in  fact  never  was.  And  this  fic- 
tion, being  beneficial  to  all  parties,  is  readily  acquiesced  in  and  is  now  be- 
come the  settled  practice ;  being  one  among  many  instances  to  illustrate 
4hat  maxim  of  law,  that  in  fictions  juris  consislit  aequitas. 

But  where  a  defendant  absconds,  and  the  plaintiff  would  proceed  to  aa 
outlawry  (4)  against  him,  an  original  writ  must  dien  be  sued  out  regular- 

(f)  AppMidfaCfNoLUL^t.  (q)  nUL 

(3)  Or  nther  on  the  quarto  die  pott,  mod  mty  be  tested  before  the  original,  and  eren 

even  then  only  where  the  plaintiff  meant  to  before  the  cause  of  action  accrued,  provided  it 

proceed  to  oatlawry ;  in  which  case  there  be  actually  taken  out  aflerwaida.    See  Tidd, 

■ost  be  fifteen  days  at  least  between  the Jeste  8ed.l25.    3Wtls.4S4. 

*    ""             -      ••  (4)  In  New-York  process  of  outlawry,  ex- 
cept on  conviction  of  treason,  is  abolished.  (S 

,  E.S.W3,*  15:  745,420.) 

uF  meaa  to  proceed  to  ontlawiy,  the  oapias 
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Ij,  and  fAer  that  a  capias  (5).  And  if  the  sherifT  cannot  find  die  defend- 
ant upon  the  first  writ  of  capias,  and  return  a  non  est  itwetUuSt  there  iaauea 
out  an  alias  writ,  and  after  that  a  pluries,  to  the  same  effect  as  the  former 
(r) :  only  aller  these  words  "  we  command  you,"  this  clause  is  inserted, 
"  as  we  have ybf»wr/y,"  or,  "  as  we  have  often  commanded  you :"— "  sieut 
alias,"  or  "  sicta  plmes^praecipimus.''*  And,  if  a  non  est  inventus  is  return* 
ed  upon  all  of  them,  then  a  writ  of  exigent  or  exigi  facias  may  be  sued 
out  (f ),  which  requires  the  sheriff  to  cause  the  defendant  to  be  proclaimed, 
required, or  exacted,  in  five  county  courts  successively, to  render  himself; 
and  if  he  does,  then  to  take  him  as  in  a  capias :  but  if  he  does  not  appear, 
and  is  returned  quinto  exactus,  he  shall  then  be  outlawed  by  the  coroners  of 
the  county.     Also  by  statutes  6  Hen.  VIII.  c.  4.  and  31  EUz.  c.  3.  whether 

the  defepdant  dwells  within  the  same  or  another  county  than  that 
[*284]    wherein  the  exigent  is  sued  out,  *a  writ  of  proclamation  (t)  shall 

issue  out  at  the  same  time  with  the  ^xij^enl,  commanding  the  she- 
riff* of  the  county,  wherein  the  defendant  dwells,  to  make  three  proclama- 
tions thereof  in  places  the  most  notorious,  and  most  likely  to  come  to  his 
knowledge,  a  month  before  the  outlawry  shall  take  place.  Such  outlawry 
is  putting  a  man  out  of  the  protection  of  the  law,  so  that  he  is  incapable 
to  bring  an  action  for  redress  of  injuries  ;  and  it  is  also  attended  with  a 
forfeiture  of  all  one's  goods  and  chattels  to  the  king.  And  therefore,  till 
some  time  after  the  conquest,  no  man  could  be  outlawed  but  for  felony ; 
but  in  Bracton's  time,  and  somewhat  earlier,  process  of  outlawry  was  or- 
dained to  lie  in  all  actions  for  trespasses  vi  et  arrnis  (u).  And  since  his 
days,  by  a  variety  of  statutes  (the  same  which  allow  the  writ  of  capias 
before  mentioned),  process  of  outlawry  doth  lie  in  divers  actions  that  axe 
merely  civil ;  provided  they  be  commenced  by  original  and  not  by  bill  (v). 
If  after  outlawry  the  defendant  appears  publicly,  he  may  be  arrested  by  a 
writ  of  copw  utlagatum  {w)  (6),  and  committed  till  the  outlawry  be  reversed. 
Which  reversal  may  be  had  by  the  defendant's  appearing  personally  in 
court  or  by  attorney  (a;),  (though  in  the  king*s  bench  he  could  not  appear 
by  attorney  (y),  till  permitted  by  statute  4  &  5  W.  &  M.  c.  18.) ;  and  any 
plausible  cause,  however  slight,  will  in  general  be  sufficient  to  reverse  it, 
it  being  considered  only  as  a  process  to  compel  an  appearance.  But  then 
the  de^ndant  must  pay  full  costs,  and  put  the  plaintiff*  in  the  same  condi- 
tion, as  if  he  had  appeared  before  the  writ  of  exigi  facias  was  award* 
ed  (7). 

(r)  Appendix,  No.  III.  k  S  (w)  Afpendlx,  So.  in.  «  S 

(«)  IM,  (*)  S  RolL  Rep.  490.  JRe^.  C.  B.  A.  D.  1654,  c 

(I)  /Auf.  13. 

(«)  Co.  Lin.  11&  (y)  Cro.  Jac.  Clft.   Salk.  400. 

(«)  1  Sid.  159. 

(5)  And  if  in  a  JoiDt  action  against  sereral  chattels,  and  value  the  lands,  dso.  of  the  onW 

defendants,  one  of  them  keep  out  of  the  way,  law;  upon  this  an  inquiiy  is  executed,  and 

the  plaintiff  may  haire  a  wnt  of  exigi  facias  execution  issues.     The  money  raised  under 

against  that  defendant,  Tyre,  155.  and  must  the  writ  belongs  to  the  crown,  thou^  upon 

proceed  to  outlawry  against  him  before  he  can  motion  in  the  exchequer  the  plaintiff  may 

go  on  against  the  others.    1  Stra.  473.   1  Wils.  have  it  paid  him  if  it  do  not  exceed  50/.,  or  if 

78.    1  ola.  Rep.  20.    Tidd,  8  ed.  126.  it  does,  then  it  may  be  paid  him  on  petition. 

If  the  defendant  be  a  woman,  the  proceed-  For  further  as  to  this,  see  Tidd,  8  en.  133,  4, 

Ing  is  called  a  waiver.   Lit.  186.   Co.  Lit.  122.  5.    If  the  outlawry  be  reversed,  the  defendant 

b.    An  infant  under  twelve  years  cannot  be  may  have  this  property  restored  by  writ  of 

outlawed.    Co.  Lit.  128.  a.  amoveas  manus.    Id.  J  41. 

C6)  By  a  tpeeial  writ  of  capias  utlacatum,  (7)  Unless  where  the  outlawry  was  obtain- 
the  shenff  is  oonmianded  not  only  to  take  de-  ed  for  the  purpose  of  oppression,  as  where  de- 
fendant, but  to  summon  a  jury  to  appraise  the  fendant  was  already  in  prison  at  plaintiff's 
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Sock  ii  the  jfirst  process  in  the  court  of  common  pUas,  In  the  kin^s 
bench  they  may  also  (and  frequently  do)  proceed  in  certain  causes,  particu- 
larly inactions  of  ejectmMit  and  trespass,  by  original  writ,  with  attachment 
and  capias  thereon  (y) ;  retum&ble,  not  at  Westminster,  where  ^e  common 
l^eas  are  now  fixed  m  ccmsequence  of  magna  carta,  but  '*  ubicunque 
fummas  in  AnghaP  wheresoever  the  king  shall  then  be  in  *£ng*  [*285] 
land ;  the  king's  bench  being  removable  into  any  part  of  England 
at  the  pleasure  and  discretion  of  the  crown.  But  the  more  usual  method 
of  proceeding  therein  is  without  any  original,  but  by  a  peculiar  species  of 
process  entitled  a  hUO,  of  Middiesex :  and  therefore  so  entitled,  because  the 
court  now  sits  in  that  county ;  for  if  it  sat  in  Kent,  it  would  then  be  a 
biU  of  Kent  (ir).  For  though,  as  the  justices  of  this  court  have,  by  its 
fundamental  constitution,  power  to  determine  all  offences  and  trespasses, 
by  the  oommoo  law  and  custom  of  the  realm  (a),  it  needed  no  original 
writ  from  the  crown  to  give  it  cognizance  of  any  misdemeanor  in  the 
comity  wherein  it  resides ;  yet,  as  by  this  court's  coming  into  any  county, 
it  immediately  superseded  the  ordinaxy  administration  of  justice  by  the 
general  colnmissions  of  eyre  and  of  oyer  and  terminer  (b),  a  process  of  its 
own  became  necessary  within  the  county  where  it  sat,  to  bring  in  such 
persons  as  were  accused  of  committing  snj  forcible  injury.  The  biU  of 
Middlesex  {c)  (which  was  formerly  always  founded  on  a  plaint  of  trespass 
fuare  elausttmfregit,  entered  on  the  records  of  the  court)  (d)  is  a  kind  of 
cij^nas,  directed  to  the  sheriff  of  that  county,  and  commanding  him  to  take 
tkMi  defendant,  and  have  him  before  our  lord  the  king  at  Westminster  on  a 
day  prefixed,  to  answer  to  the  plaintiff  of  a  plea  of  trespass.  For  this 
accusation  of  trespass  it  is,  that  gives  the  court  of  king's  bench  jurisdic- 
tion in  other  civil  causes,  as  was  formerly  observed  ;  since  when  once  the 
defendant  is  taken  into  custody  of  the  marshal,  or  prison-keeper  of  this 
court,  for  the  supposed  trespass,  he  being  then  a  prisoner  of  this  court, 
may  here  be  prosecuted  for  any  other  species  of  injury.  Yet,  in  order  to 
found  this  jurisdiction,  it  is  not  necessary  that  the  defendant  be  actually 
the  marshal's  prisoner ;  for,  as  soon  as  he  appears,  or  puts  in  bail, 
to  the  ^process,  he  is  deemed  by  so  doing  to  be  in  such  custody  of  [*286] 
the  marshal,  as  will  give  the  court  a  jurisdiction  to  proceed  {e). 
And,  upon  these  accounts,  in  the  bill  or  process  a  complaint  of  trespass  is 
always  suggested,  whatever  else  may  be  the  real  cause  of  action.  This 
bill  of  Middlesex  must  be  served  on  the  defendant  by  the  sheriff,  if  he  finds 
him  in  that  county ;  but,  if  he  returns  "  non  est  inventus,^  then  there  issues 
out  a  writ  of  latitat  (/),  to  the  sheriff  jof  another  county,  as  Berks ; 
which  is  similar  to  the  testatum  capias  in  the  common  pleas,  and  recites  the 
bill  of  Middlesex  and  the  proceedings  thereon,  and  that  it  is  testified  that 
the  defendant "  latitat  et  discurrit,*"  lurks  and  wanders  about  in  Berks ;  and 
therefore  commands  the  sheriff  to  take  him,  and  have  his  body  in  court  on 
the  day  of  the  return  (8).     But,  as  in  the  common  pleas  the  testatum  capias 

(y)  Appendix,  No.  IT.  H.  (b)  Bro.  Abr.  t.  ivriadietim,  60.    3  Intt.  S7. 

(s)  Ttiiw,  when  the  coort  nt  at  Oxford,  by  re**        (e)  AppendiXf  No.  III.  If  3. 
•cm  or  the  pta^,  Mjch.  1606.  the  jrocess  w«s  bjr       (<D  Tr7e*s  Jiu  FUuar.  OS. 

(f)  Appendix,  No.  ni.  «3. 


•on  or  the  piMue,  Mich.  1606.  the  process  w«8  vy       (<0  Trye^s  /w 

Mr  •/  OxfwMin.    Tire's  Jut  FiUstw.  101.  («)  4  Inst.  73. 

(e)  Bro.  Air.  t.  tfyn-  4  Urmmer,  8.  (f)  Appendix, 


Mit,  &e.     2  Vent.  46.     S  Salk.  495.     The  purposely  for  delay,  that  fact  may  effectoally 

•beence  of  the  defeadant  beyond  sea,  at  the  De  replied.    2  Rol.  R.  11.    12  East,  625. 

tine  the  exigent  ia  promulgated  is,  at  com-  (6)  If  the  latitat  prove  ineffeotoal,  an  aUas, 

moa  law,  ground  for  a  writ  of  error  to  reverM  and  after  that  a  pluriea  latitat^  (^,  mor9  proper- 

Ihe  ovtlawiy :  but  if  defendant  went  abroad  ly  apeakingt  an  aUaa  or  pkuut  captoB  may  be 
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may  be  sued  out  upon  only  a  supposed,  and  not  an  actual,  preceding  ca^ 
us;  so  in  the  king's  bench  a  latiUU  is  usually  sued  out  upon  only  a  suppos- 
ed, and  not  an  actual  hill  of  Middlesex.  So  that,  in  fsMst,  a  latitat  may  be 
called  the  first  process  in  die  court  of  king's  bench,  as  the  teirtatum  capias 
is  in  the  common  pleas.  Yet,  as  in  the  common  pleas,  if  the  defendant 
li^es  in  the  county  wherein  the  action  is  laid,  a  common  capias  suffices ; 
so  in  the  king's  bench,  likewise,  if  he  lives  in  Middlesex,  the  process  must 
still  be  by  bill  of  Middlesex  only  (9). 

In  the  exchequer  the  first  process  is  by  writ  of  quo  mtVtv j,  in  order  to 
give  the  court  a  jurisdiction  over  pleas  between  party  and  party.  In 
which  writ  (g)  the  plaintiff  is  alleged  to  be  the  king's  farmer  or  debtor, 
and  that  the  defendant  hath  done  hun  the  injury  complained  of;  quo  minus 
sufidens  existit,  by  which  he  is  the  less  able  to  pay  the  king  his  rent,  or 
debt.  And  upon  this  the  defendant  may  be  arrested  as  upon  a  ee^ias  from 
the  common  pleas. 

Thus  dififerently  do  the  three  courts  set  out  at  first,  in  the  commence- 
ment  of  a  suit,  in  order  to  entitle  the  two  courts  of  king's  bench  and  ex- 
chequer to  hold  plea  in  causes  between  subject  and  subject,  which  by  the 
original  constitution  of  Westminster-hall  they  were  not  empowered  to  do. 
Afterwards,  when  the  cause  is  once  drawn  into  the  respective  courts,  the 

method  of  pursuing  it  is  pretty  much  the  same  in  all  of  them. 
[*287]  *If  the  sheriff  has  found  the  defendant  upon  any  of  the  for- 
mer writs,  the  capias,  latitat,  dz;c.  he  was  anciently  obliged  to  take 
him  into  custody,  in  order  to  produce  him  in  court  upon  the  return,  how- 
ever small  and  minute  the  cause  of  action  might  be.  For,  not  having 
obeyed  the  original  summons,  he  had  shewn  a  contempt  of  the  court,  and 
was  no  longer  to  be  trusted  at  large.  But  when  the  sununons  fell  into 
disuse,  and  the  capias  became  in  fact  the  first  process,  it  was  thought  hard 
to  imprison  a  man  for  a  contempt  which  was  only  supposed :  and  therefore 
in  common  cases  by  the  gradual  indulgence  of  the  courts,  (at  length  au- 
thorized by  statute  12  Geo.  I.  c.  29.  which  was  amended  by  5  Geo.  II.  c. 
27.  made  perpetual  by  21  Geo.  II.  c.  3.  and  extended  to  all  inferior  courts 
by  19  Geo.  III.  c.  70.)  the  sheriff  or  proper  officer  can  now  only  personal- 
ly serve  the  defendant  with  the  copy  of  the  writ  or  process,  and  with  no- 
tice in  writing  to  appear  by  his  attorney  in  court  to  defend  this  action ; 
which  in  effect  reduces  it  to  a  mere  summons  (10).    And  if  the  defendant 

(g)  Appendii,  No.  m. «  4. 

sued  out.  Tidd,  8  ed.  145.  When  it  is  doabt-  sides  the  writ  of  quo  minus  is  a  venire  facias 
ful  in  what  county  the  defendant  is  to  be  found,  and  sobpoBna  ad  lespondendam.  For  the  mo- 
there  may  be  several  writs  at  the  same  time  cess  in  this  court,  see  Tidd,  S  ed.  154  to  157. 
into  different  counties.  Id.  1  Chit.  Rep.  544.  As  to  the  form  of  the  notice,  see  Tidd,  8  ed. 
In  any  of  these  writs  there  mav  be  a  clause  of  166.  If  there  be  no  notice  to  appear,  when 
Mon  omittas,  commanding  the  sheriff  that  he  do  necessary,  or  the  n<mce  be  not  prcqperiy  dinet- 
not  omit,  on  account  of  any  liberty  in  bis  coun-  ed,  dec.  the  defendant  may  move  the  ooon  to 
ty,  but  that  he  enter  the  same,  &lc,  and  take  set  aside  the  proceedings ;  but  any  trifling  in- 
tne  defendant,  &c.  which  non  omittas  writ  formalitv  in  tne  notice,  as  settinc  down  iSbm 
may  be  issued  in  the  first  instance.  Tidd,  8  day  of  the  month  on  which  the  defendant  is  to 
ed.  145, 6.  appear,  without  saying  ifuimtf,  ncort,  or  speei- 

(9)  And  a  latitat  cannot  be  served  out  of  the  frmg  the  ytar,  or  mentioning  an  impoaaible 
proper  county,  though,  when  a  person  has  been  day,  will  not  invalidate  it  Tidd,  8  ed.  167. 
served  on  the  confines  of  a  county,  though  out  As  to  the  service  of  the  process,  see  Id.  167  to 
of  it,  the  court  will  not,  in  general,  set  aside  169. 

the  service.    4  M.  dc  S.  412.    1  Chitty's  R.  If  there  be  no  process,  or  if  it  be  defectiYa 

15.  and  see  Id.  233.  in  point  of  form,  or  in  its  direction,  teste,  or 

(10)  But  in  this  court  the  defendant  cannot  return,  i      '                '            *^          ''       " 
be  oimawed,  as  the  plaintiff  cannot  proceed  upon  ' 
therain  by  original  writ.    1  Prioe,  3(XL    Be- 


im,  or  U&e  attorney's  name  be  not  indorsed 
n  it,  the  defendant  may  move  the  oouit  to 
ai^e  tlw  proceeding*  tot  itvegnkrity ;  and 


Digitized  by 


Google 


PRIVATE  WRONGS. 


219 


■AiakB  prtfper  to  appear  upon  ihia  nodce,  hk  appearance  is  recorded,  and 
be  pou  Id  auretiee  for  hia  nitiire  attendance  and  obedience  ;  which  sureties 
are  called  common  bad,  being  the  same  two  imaginary  peraons  that  were 
pledges  for  the  plaintiffs  prosecution,  Jdbn  Doe  and  Richard  Roe.  Or, 
if  the  defendant  does  not  appear  upon  the  retnm  of  the  writ,  or  wiihin 
four  (or,  in  some  cases,  eight)  days  after  (11),  the  plaintiff  may  enter  an 
appearance  to  him,  as  if  he  had  really  appeared ;  and  may  file  common 
bail  in  the  defendant's  name,  and  proceed  thereupon  as  if  the  defendant 
had  done  it  himself. 

But  if  the  plaintiff  will  make  offidavit,  or  assert  upon  oath,  that  the 
cause  of  action  amounts  to  ten  pounds  or  upwards  (12),  (13),  then  he  may 
arrest  the  defuidanty  and  make  him  put  in  substantial  sureties  for  his  ap- 


ft  writ  having  s  wrong  ntom,  will  not  be  aided 
bj  a  oorreet  day  being  mentioned  in  the  notice 
to  appear.  But  be  cannot  take  advantage  of 
any  enor  or  defect  in  the  proceae  after  he  baa 
appeared  to  it,  or  taken  the  declaiation  oat  of 
the  office ;  for  it  is  the  nnireraal  practice  of 
the  emifta,  that  the  application  to  set  aside 
praceedingB  for  irregularity  shoaM  be  made  aa 
early  as  possible,  or,  as  it  is  commonly  said, 
in  ue  first  instance;  and  where  there  has 
been  an  iirscnlarity,  if  the  ^rtv  overlook  it 
and  take  sabaequent  steps  m  the  cause,  he 
cannot  afterwards  revert  back  and  object  to  it. 
In  the  common  pleas  the  court  will  not  quaah 
a  writ  on  the  ground  of  ita  having  been  served 
in  a  wrong  co'unty.  And  it  is  said,  that  a  mis- 
take in  Hm  process  is  cured  by  die  plaintiff's 
««nteiing  an  appearance  for  the  defendant, 
whicbhaa  been  alwaya  looked  upon  as  ef- 
fectual for  that  purpose  aa  if  he  had  done  it 
hinwelf ;  but  it  is  ol&erwise  where  the  defend- 
ant baa  not  been  aerved  with  a  copy  of  the 
proceaa,  or  the  notice  subscribed  thereto  is  de- 
fective. It  is  also  said,  that  no  advanta^  can 
be  taken  of  the  irregularity  of  process  without 
having  it  returned,  and  before  the  court ;  and 
where  the  irregularity  complained  of  is  not  in 
the  process,  but  in  the  notice  to  appear  thereto, 
or  in  the  service  of  it,  the  rule  should  be  to  set 
aside  aoch  service,  and  not  the  process  itself. 
See  Tidd,  8  ed.  159.  and  the  various  eaaea 


The  proceaa 
where  tnere  is  i 


ay  ii»  general  be  amended 

1  any  thing  to  amend  by;  and 

it  haa  tieen  amended  in  the  name  of  the  de- 
fendant where  he  was  a  prisoner  in  custody 
under  it.  But  the  court  ot  king's  bench  would 
not  grant  a  rule  for  amending  the  writ,  under 
which  the  defendant  had  been  arreated  by  a 
wrong  name,  after  actions  of  false  imprison* 
menthad  been  brought  for  such  arrest ;  so  an 
amendment  cannot  be  made  of  mesne  process 
by  adding  the  name  of  another  person  as  plain- 
tiff: a  writ  returnable  on  a  dies  non  is  alto- 
gether void,  and  cannot  be  amended  bv  the 
court,  and  the  courts,  we  have  aeen,  will  not 
in  genera]  allow  a  writ  to  be  amended  to  the 
prejudice  of  the  bail.  Tidd,  8  ed.  160.  and 
eases  then  collected. 

(in  In  all  cases  where  the  defendant  is 
aerved  with  a  copy  of  the  process,  he  has 
eight  days  to  file  common  bail  in  the  kiag^n 
bench,  or  to  enter  a  common  appearance  w 
1  pleaa,  exclusive  of  the  retain  day ; 


and  if  the  last  of  the  eight  davs  be  a  Sunday, 
he  has  all  the  next  day.  1  Cromp.  Prac.  48. 
1  Burr.  56. 

As  to  what  eoMt  of  aetian  will  iustify  an  ar- 
rest, it  is  a  rule  that  where  a  debt  is  certain, 
or  damages  may  be  reduced  to  a  certainty,  aa 
in  assumpsit  or  covenant  for  the  pavment  of 
money,  Barnes,  79, 80. 108.  the  defendant  may 
be  arrested  as  a  matter  of  oourae,  on  an  affida- 
vit stating  the  cause  of  action.  Tidd,  170. 
But  where  dainages  are  altogether  uncertain, 
as  in  assumj^it,  or  covenant,  to  indemniiy, 
^&c.  or  in  actions  for  a  tort  or  trespass,  there 
can  be  no  arrest  without  a  special  order  of  the 
court,  or  a  judge,  on  a  foil  ufidavit  of  the  cir- 
cnmstances.  Id.  171.  and  br  role  of  H.  T.  48 
Geo.  III.  a  person  cannot  be  held  to  special 
bail  in  trover  or  detinue  without  an  order. 
And  there  are  other  cases  where  an  arrest  ia 
not  allowed,  even  though  the  action  be  brought 
for  a  sum  certain.  Thus  a  defendant  cannot 
be  arrested  on  a  penal  statute,  Yelv.  53.  though 
he  may  on  a  remedial  one,  7  T.  R.  250 ;  or 
where  the  act  expressly  authorizes  an  arrest. 
The  defendant  cannot  be  arrested  on  a  bail 
bond,  R.  M.  8.  Ann.  or  replevin  bond,  1  Salk. 
09.  6T.R.336.  8  T.R.  450.  or  on  a  recogni- 
sance of  bail,  Tidd,  8  ed.  172 ;  nor  for  gooda 
bargained  and  sold,  or  sold  without  stating  a 
delivery,  12  East,  398.  1  Bingh.  357 ;  nor  on 
a  policy  of  inaurance  without  an  adjustment, 
or  an  expreas  promise  to  pay  the  amount,  5 
Taunt.  201.  1  Maiah.  10.  S.  C. ;  but  he  mav 
be  on  a  guarantee.  0  Price,  155.  So  defend- 
ant cannot  be  arrested  for  more  than  is  equit- 
ably due.  Thus  he  cannot  be  arrested  on  the 
penalty  of  a  bond,  6  T.  R.  217.  2  East,  409, 
but  he  may  if  the  sum  is  agreed  to  be  for  li- 
quidated damsges.  Tidd,  8  ed.  173.  He  can- 
not be  arrested  for  more  than  the  balance  due, 
where  there  is aset-off.  3  B.  &  C.  138.  5  B. 
d(A.613.    lD.d(R.67.  8.C. 

(12)  As  to  the  law  of  arreet  in  New-York, 
aee  the  Act  to  abolish  iraprisonitient  for  debt, 
passed  1831 :  to  take  effect  in  March,  1832. 

{13)  Now  by  Stat.  7  dc  8  Geo.  IV.  c.  71,  the 
debt  must  amount  to  202.,  and  in  Wales  and 
the  countiea  palatine  to  SOI,  Intermediate 
etatutee,  via.  51  Geo.  lU.  c  124,  and  27  Geo. 
HI.  c.  101,  extended  the  aom  from  \0L  to  iSL, 
except  upon  billa  of  exchange  and  promisaory 
notes.  The  statute  of  the  present  king  coa 
tains  no  such  exemption. 
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pearance,  called  special  hail.  In  order  to  which,  it  is  required  by  statute 
13  Car.  II.  8t.  2.  c.  2.  that  the  true  cause  of  action  should  be  expressed  in 
the  body  of  the  writ  or  process  :  else  no  security  can  be  taken  in  a  greater 

sum  then  40/.  This  statute  (without  any  such  intention  in  the 
[^88]    makers)  had  like  to  have  ousted  the  king's  bench  of  *all  its  juris* 

diction  over  civil  injuries  without  force ;  for,  as  the  bill  of  Middle* 
sex  was  framed  only  for  actions  of  trespass,  a  defendant  could  not  be  ar- 
rested and  held  to  bail  thereupon  for  breaches  of  civil  contracts.  But  to 
remedy  this  inconvenieBce,  the  officers  of  the  king's  bei^ch  devised  a  me- 
thod of  adding  what  is  called  a  clause  of  ac  etiam  to  the  usual  complaint  of 
trespass  :  the  bill  of  Middlesex  commanding  the  defendant  to  be  brought 
in  to  answer  the  plaintiff  of  a  plea  of  trespass,  and  also  to  a  bill  of  debt 
(/) :  the  complaint  of  trespass  giving  cognizance  to  the  court,  and  that 
of  debt  authorizing  the  arrest.  In  imitation  of  which,  lord  chief  justice 
North  a  few  years  afterwards,  in  order  to  save  the  suitors  of  his  court  the 
trouble  and  expense  of  suing  out  special  originals,  directed  that  in  the 
common  pleas,  besides  the  usual  complaiut  of  breaking  the  plaintifPs  close, 
a  clause  of  ac  etiam  might  be  also  added  to  the  writ  of  capias^  containing 
the  true  cause  of  action  ;  as,  "  that  the  said  Charles  the  defendant  may 
answer  to  the  plaintiff  of  a  plea  of  trespass  in  breaking  his  close :  and 
also,  ae  etiatHy  may  answer  him,  according  to  the  custom  of  the  court,  in  a 
certain  plea  of  trespass  upon  'the  case,  upon  promises,  to  the  value  of 
twenty  pounds,  ^c.  (^)."  The  sum  sworn  to  by  the  plaintiff  is  marked 
upon  the  back  of  the  writ ;  and  the  sheriff,  or  his  officer  the  bailiff,  is 
then  obliged  actually  to  arrest  or  take  into  custody  the  body  of  the  de** 
fendant,  and,  having  so  done,  to  return  the  writ  with  a  cspi  carpus  endorsed 
thereon  (14). 

An  arrest  must  be  by  corporal  seizing  or  touching  the  defendant's  bo- 
:  dy  (15) ;  after  which  the  bailiff  may  justify  breaking  open  the  house  in 
which  he  is  (16)  to  take  him :  otherwise  he  has  no  such  power  ;  but  must 
watch  Ids  opportunity  to  arrest  him.  For  every  man's  house  is  looked 
upon  by  the  law  to  be  his  castle  of  defence  and  asylum,  wherein  he  should 
suffer  no  violence  (17).     Which  principle  is  carried  so  far  in  the  civil  law, 

(/)  Trye's  Jm  FUixar.  lOS.  Appendix,  No.  III.  Lord  Guildford,  09.  This  work  ii  strongly  recom- 
4  S.  mended  to  the  student's  penisal. 

C^)  Lilly  Pract.  Reg.  t.  ac  etiam,    Nortli*s  life  of 

(14)  See  3  E.  S.  348,  f  6. 11.  may  break  and  enter  it  to  effect  his  puipose, 

(15)  But  this  does  not  seem  to  be  absolute-  but  he  ought  to  be  Tery  certain  that  the  de* 
ly  necessary,  for  if  a  bailiff  come  into  a  room  fendant  be,  at  the  time  of  such  forcible  entry, 
and  tell  the  defendant  he  arresrs  him,  and  lock  in  the  house.  See  Jokruon  t.  Leigh,  6  Taunt, 
the  door,  it  is  sufficient.    C.  T.  Hardw.  301.  246. 

2  New.  Rep.  211.      Bull.  N.  P.  82.      Bare  (17)  A  bailiff  before  be  has  made  the  arrest 

words,  however,  will  not  constitute  an  arrest,  cannot  break  open  an  outer  door  of  a  house  ; 

1  Ry.  &  M.  C.  N.  P.  26.    It  is  sufficient  that  but  if  he  enter  the  outer  door  peaceably,  he 

the  officer  have  the  authority,  be  near,  and  may  then  break  open  the  inner  door,  though  it 

acting  in  the  arrest,  without  being  the  person  be  the  apartment  of  a  lodger,  if  the  owner 

who  actually  arrests.    Cowp.  65.  himself  occupies  part  of  the  house.    Gowp.  1. 

if  the  defendant  be  wronffnllv  taken  with-  2  Moore,  207.    8  Taunt.  250.  S.  C.    But  if  the 

out  process,  2  Anst.  461.    1  N.  R.  135.  or  after  whole  house  be  let  in  lodgings,  as  each  lod^- 

it  is  returnable,  2  H.  Bla.  29.  he  cannot  be  ing  is  then  considered  a  dwelling-house,  in 

lawfully  detained  in  custody  under  subsequent  which  burglair  may  be  stated  to  have  been 

process  at  the  suit  of  the  same  plaintiff,  though  committed,  it  has  been  supposed  that  the  door 

ne  may  at  the  suit  of  third  persons.    2  B.  dc  of  each  apartment  would  be  considered    an 

A.  743.    1  Chit.  Rep.  579.  S.  C.  outer  door,  which  could  nOt  be  legally  broken 

(16)  This  appears  to  be  stated  too  eiten-  open  to  execute  an  arreit  Cowp.  S.  But  to 
sirely  :  it  it  the  defendant's  own  dwelling  justify  breaking  open  an  inner  door  belonging 
which  by  law  is  said  to  be  his  castle  r  for  if  he  to  a  lodger,  admittance  most  be  first  demand- 
be  in  the  house  of  another,  the  bailiff  or  sheriff  ed,  unless  defendant  ia  in  Ike  room.    3  B.  4b 
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that  for  the  most  pan  not  so  much  as  a  common  citation  or  smnmons,  much 
loaa  an  aneat,  can  be  executed  upon  a  man  within  his  own 
walls  (k).  Peers  of  the  realm,  members  *of  parliament,  and  [*289] 
corporations,  are  privileged  from  anests ;  and  of  course  from  out- 
lawries (i).  And  s^ainst  them  the  process  to  enforce  an  appearance  must 
be  by  summons  and  distress  infinite  {j)j  instead  of  a  capias.  Also  clerks, 
attorneys,  and  all  other  persons  attending  the  courts  of  justice  (for  attor* 
neya,  being  officers  of  the  court,  are  always  supposed  to  be  there  attend- 
ing), are  not  liable  to  be  arrested  by  the  ordinary  process  of  the  court,  but 
must  be  sued  by  hUl  (called  usually  a  kiU  of  privilege)  as  being  personally 
present  in  court  (k)  (18),  (19).  Clergymen  performing  divine  service,  and 
not  merely  staying  in  the  church  with  a  fraudulent  design,  are  for  the  time 
privileged  from  arrests,  by  stat*  50  £dw.  III.  c.  5.  and  1  Rio.  IL  c.  16. 
as  likewise  members  of  convocation  actually  attending  thereon,  by  statute 
8  Hen.  VI.  c.  1.  Suitors,  witnesses,  and  other  persons,  necessarily  attend- 
ing any  courts  of  record  upon  business,  are  not  to  be  arrested  during  their 
actua)  attendance,  which  includes  their  necessary  coming  and  return- 
ing (20).     And  no  arrest  can  be  made  in  the  king's  presence,  nor  within 


(»)  FT.  S.  4. 18-ai. 

(«)  Whitalock  of  PuL  908,  S07. 


(1)  See  page  MO. 

(1)  Bro.  Akr.  t.  Mfic. ».    It  Mod.  lOS. 


P.  223.  4  TanaL  619.  And  th«  bretking  aoon 
aa  inner  door  of  a  stranger  cannot  be  jnatined 
on  a  aaspioion  thai  defendant »  in  the  room. 
5  Taunt.  766.  6  ed.  246. 

(18)  Tbeae  prinlms  are  allowed  not  so 
moch  for  the  benefit  of  attomies  as  their  clients, 
2  Wils.  44.  4  Barr.  211.  3  Doug.  381.  and  are 
therefore  confined  to  attomies  who  practise,  2 
Wils.  232.  4  Burr.  2113.  2  Bla.  Rep.  1086.  1 


CmuMl-g€iunL  9  East,  447.  sed  rid.  1  Taunt 
106.  3  M.  dc  S.  284.  Executor,  as  such. 
Feme-cotierf,  1  T.  R.  486.  2  H.  B.  17;  but  if 
•he  obtain  credit,  pretending  to  be  single,  she 
may  be  arrested,  1  N.  R.  54.  and  see  1  Bing. 
344.  2  Marsh.  40.  7  Taunt  55.  Tidd,  8 
ed.  197 ;  though  if  a  foreigner,  and  her  hos- 
band  be  abroad,  she  is  liable  for  her  debts,. 

-_    , though  neither  separated  by  deed  nor  baring 

Bos.  &  Pol.  4.  (2  Lvtw.  1667.  contra),  or  at    a  separate  maintenance,  2  N.  R.  380;  but  if 


least  have  practised  within  a  year ;  for  it  is  a 
rale  that  such  attomies  as  have  not  been  at- 
tending their  employment  in  the  king's  bench 
for  the  space  of  a  year,  unless  hindered  by 
sickness,  be  not  allowed  their  privilege  of  at- 
tomies. R.  M.  1654.  S.  1.  K.  B.  &  C.  P.  2 
M.  dc  S.  605. 

(19)  In  New-York,  attomies,  eonnsellon, 
and  soUftitofS  are  exempted  from  arrest  only 
when  employed  in  a  cause  pending  in  a  court 
aad  to  be  thenheaid.  (2  R.  S.  290,  ^  86). 
Other  officen  of  the  court  may  be  arrested  at 
any  time,  except  during  the  sitting  of  the 
eoort  (Id.)    Clergymen  hare  no  exemption. 

(20)  See  further  as  to  the  privileges  from 
arrest,  Tidd,  8  ed.  192  to  214.  Lee's  Diet 
tit  Arrest,  90. 92.  In  addition  to  these  named 
in  the  text  are  the  following,  vis.  Adminutn' 
Ur,  as  SQch,  YeW.  53 ;  but  not  if  he  has  per- 
soaallv  promised  to  pay.  I T.  R.  716u  AUmu 
for  debt  beyond  sete.  38  Geo.  III.  c.  50.  s.  9. 
Ambasgmdan  emd  MtvanU.  7  Ann.  o.  12.  1 
B.  dc  C.  664.  3  D.  dt  R.  833.  25.  Bad,  be- 
lag  about  to  justify,  or  otherwise  attending 
ooortasbaU.    IH.  Bla.  636.    lM.dcS.638. 


Slaintiff  knew  her  to  be  married,  she  will  be 
ischarged,  6  T.  R.  451.  J  East  17.  n.  7 
East  582  ;  and  in  such  case,  plaintiflr  will  be 
mled  to  pay  costs  of  motion,  3  Taunt  307 ; 
but  if  she  cohabit  with  another  man,  and  trade 
on  her  own  account,  she  will  not  be  discharg- 
ed, I  B.  dc  P.  8 ;  if  she  by  mistake  represent 
her  husband  to  be  dead,  she  will  be  discharg- 
ed. 1  East  16.  Htir^  sued  as  such,  /m- 
drtdan,  as  such.    /n«oiM9i<  debtor  discharged, 

3  M.  dt  S.  595.  unless  on  a  subsequent  ex- 
press promise.  6  Taunt  563.  sed  vide  1  Chit. 
K.  274.  n.  Iriah  peer,  whether  a  representa- 
tive or  not  39  dc  40  Geo.  III.  c.  67.  art  4. 
Manhal  of  king's  bench.  Offteera,  non-com- 
missioned. 4  Taunt.  557 ;  but  volunteer  drill 
sergeants  are  not  exempt  8  T.  R.  105. 
Plaintiff  attending  execution  of  inquiry,  dec. 

4  Moore,  34.  Saihra,  under  20/.  1  Geo.  II. 
St  2.  c.  14.  s.  15.  32  Geo  III.  c.  33.  s.  22. 
Serjemta  at  law.  6  T.  R.  686.  Smtora  at- 
tending court,  11  East,  439.  and  insolvent 
eouxt  is  such  a  court  2  Manh.  57.  6  Taunt 
356.  Warden  of  the  Fleet  IVitnaaata  sub- 
pcsnaed,  or  summoned  before  commissionen 


BsaAn^  for  for^-two  days,  unless  before  in    under  great  seal,  or  attending  an  arbitrator 


prison,  and  after  forty-two  days  if  the  time  for 
surrender  be  enlaned,  8  T.  R.  475 ;  also  if 
sommoned  before  the  commissioners  relative 
to  his  estate,  thoogfa  several  years  after  his 
last  examination.  Id.  534.  See  the  6  Geo. 
IT.  c.  16.  ss.  117, 118.  Barriatera  attending 
court  or  on  eirenit    1  R  Bla.  636l    Biahopa 


Vol.  II 
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appointed  by  the  court.  1  Chit  Rep.  679.  3 
B.  dc  A.  252.  3.  C.  3  Anst  941.  3  East 
189.  A  creditor  attending  commissioners  of 
bankrupt  to  prove  a  debt.  7  Yes.  312.  1  Yea. 
dc  B.  316.  2  Rose,  24.  B^f  mutiny  act  wit- 
nesses attending  court-martial  are  privileged. 
But  witnesses  are  not  privileged  if  they  delay 
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the  verge  of  his  royal  palace  (2)  (21),  nor  in  any  place  where  the  hsk^0 
justices  are  actually  sitting  (22).  The  king  hath  moreover  a  special  pre^ 
rogative  (which  indeed  is  very  seldom  exerted)  (m),  that  he  m^y  by  his 
torit  of  protection  privilege  a  defendant  from  all  personal,  and  many  realy 
suits  for  one  year  at  a  time,  and  no  longer  ;  in  respect  of  his  being  en- 
gaged in  his  service  out  of  the  realm  (n).  And  the  king  also  by  the  com* 
mon  law  might  take  his  debtor  into  his  protection,  so  that  no  one  might 
sue  or  arrest  him  till  the  king's  debt  were  paid  (o) :  but  by  the  statute  25 
£dw.  III.  St.  5.  c.  19.  notwithstanding  such  protection,  another 
[•290]  creditor  may  proceed  to  judgment  against  *him,  with  a  stay  of 
execution,  till  the  king's  debt  be  paid ;  unless  such  creditor  will 
undertake  for  the  king's  debt,  and  then  he  shall  have  execution  for  both. 
And,  lastly,  by  statute  29  Car.  II.  c.  7.  no  arrest  can  be  made,  nor  process 
served  upon  a  Sunday,  except  for  treason,  felony,  or  breach  of  the  peace  (23). 
When  the  defendant  is  regularly  arrested,  he  must  either  go  to  prison, 
for  safe  custody :  or  put  in  special  bail  to  the  sheriff  (24).  For,  the  intent 
of  the  arrest  being  only  to  compel  an  appearance  in  court  at  the  retom  of 
the  writ,  that  purpose  is  equally  answered,  whether  the  sheriff  detains  his 
person,  or  takes  sufficient  security  for  his  aj^earance,  called  bail  (from  the 
French  word  bailhr,  to  deliver),  because  the  defendant  is  bailed,  or  deliver- 
ed to  his  sureties,  upon  their  giving  security  for  his  appearance  :  and  is 
supposed  to  continue  in  their  friendly  custody  instead  of  going  to  gaol. 
The  method  of.  putting  in  bail  to  the  sheriff  is  by  entering  into  a  bond  or 
obligation,  with  one  or  more  sureties,  not  fictitious  persons,  as  in  the  former 
case  of  common  bail,  but  real,  substantial,  responsible  bondsmen),  to  in- 
sure the  defendant's  appearance  at  the  return  of  the  writ ;  which  obliga- 
tion is  called  the  bail-bond  (p)  (25).  The  sheriff,  if  he  pleases,  may  let  the 
defendant  go  without  any  sureties  ;  but  that  is  at  his  own  perU :  for,  afler 


(D  See  Book  IV.  276.  The  verge  of  the  palace 
of  Westminster  extends  by  stat.  28  Hen.  VIII.  c. 
13.  from  Charing-croBS  to  Westminster-hall. 

(m)  Sir  Edward  Coke  informs  us,  (1  Inst.  131.) 
fliat  herein  **  he  could  say  nothing  of  his  own  ex- 
perience ;  for  albeit  queen  Elizabeth  maintained 
many  -wars,  yet  she  granted  few  or  no  protections : 
and  her  reason  was,  that  he  was  no  lit  lubpect  to 
be  employed  la  her  service,  that  waa  subject  to 


other  men's  actions. ;  lest  she  might  be  thought  to 
delay  justice."  But  king  William,  in  1093,  grant- 
ed one  to  lord  Cults,  to  protect  him  from  oeing 
outlawed  by  his  taylor  (3  Lev.  883) :  which  is  tfw 
last  that  appears  upon  our  books. 

(11)  Finch,  L.  454.    3  Lev.  S8S. 

(o)  F.  N.  B.  38.    Co.  Litt.  ISl. 

(p)  Append.  No.  in.  «  5. 


by  the  way.  1  Chil.  Rep.  679.  3  B.  &  A. 
252.  S.  C.  aed  vid.  7  Price,  699.  A  reasona- 
ble time  la  allowed  for  going  and  retaroing. 
2  Blft.  Rep.  1113.    2  Marsh.  57. 

(21)  Except  by  an  order  of  the  board  of 
green  cloth,  or  unless  the  process  issue  out  of 
the  palace  court.  3  T.  R.  735.  But  an  arrest 
within  the  verge  of  the  palace  has  been  holden 
in  the  common  pleas  to  be  no  ground  for  dis- 
charging the  defendant  out  of  custody.  7 
Taunt.  311.  and  see  1  Chit.  Rep.  375.  3  B.  & 
A.  502. 

(22)  Sed  vide  1  Lev.  106.  Process  cannot 
be  executed  in  Kensington  palace,  10  East. 
578.  1  Camp.  475;  or  witnin  the  Tower, 
without  leave  from  the  governor.  2  Chit.  Rep. 
48.  51. 

(23)  See  constraction  of  this  act,  Tidd,  6 
ed.  216.  After  a  negligent  escape,  the  de- 
fendant may  be  taken  on  a  Sunday.  2  Lord 
9aym.  1028. 

The  arrest  most  be  made  in  the  county  into 
which  the  process  is  issued ;  an  arrest  on  the 


verge  of  a  county  into  which  the  writ  is  is- 
sued, is  bad,  unless  there  be  a  dispute  as  to 
boundaries;    3  B.  &  A.  408. 

(24)  Or  by  43  Geo.  III.  e.  46.  deposit  in  the 
sheriff's  hands  the  sum  indorsed  on  the  writ, 
with  102.  in  addition  to  answer  costs,  &&  and 
the  fine  paid,  if  proceeding  by  original;  and 
this  deposit  is  paid  into  court,  and  repaid  to 
the  defendant  on  his  perfecting  bail,  or  ran* 
dering  himself  to  prison,  4  Taunt.  669.  1 
Bing.  103.  Chitty  R.  145.  3  M.  &  S.  283>; 
but  if  neither  of  these  measures  be  taken,  it 
is  to  be  paid  over  to  the  plaintiff  by  order  of 
the  court.  See  cases  on  constraction  of  this 
act,  Tidd,  8  ed.  226,  7.  ouaDre  if  depositing 
goods  instead  of  money  wilf  do.    7  Moore,  432. 

(25)  An  agreement  by*  a  third  person  with  » 
sheriff's  officer  to  put  in  good  bail,  &c.  1  T. 
R.  418,  or  an  attorney's  undertaking  to  tho 
office  for  defendant's  appearance,  7  T.  R.  101^« 
or  to  give  bail  bond  in  due  time,  are  void,  and 
no  action  lies  on  it ;  but  if  given  to  the  plaii». 
tiff  in  the  action,  it  is  valid,    i  East,  568. 
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oiibe  takfaig  him,  the  sheriff  is  bound  to  keep  him  safely,  so  as  to  be  forth- 
coming in  court ;  otherwise  an  action  lies  against  him  for  an  escape  (26). 
But,  on  the  other  hand,  he  is  obliged,  by  statute  23  Hen.  Vi.  c.  10.  to  take 
(if  it  be  tendered)  a  sufficient  bail-bond  (27) :  and  by  statute  12  Geo.  I.  c. 
29.  the  sheriff  shall  take  bail  for  no  other  sum  than  such  as  is  sworn  to 
fay  the  plaintiff,  and  endorsed  on  the  back  of  the  writ. 

Upon  the  return  of  the  writ,  or  within  four  days  after,  the  defendant 
must  a-pfeat  according  to  the  exigency  of  the  writ.  This  appearance  is 
effected  by  putting  in  and  justifying  bail  to  the  action  ;  which  is  commonly 
called  putting  in  bail  above  (28).  If  this  be  not  done,  and  the 
bail  that  were  taken  by  *the  sheriff  hehw  are  responsible  persons,  [*291] 
the  plaintiff  may  take  an  assignment  from  the  sheriff  of  the  bsdl- 
bond  (under  the  statute  4^5  Ann.  c.  16.),  and  bring  an  action  thereupon 
against  the  sheriff's  bail.  But  if  the  bail,  so  accepted  by  the  sheriff,  be 
insolvent  persons,  the  plaintiff  may  proceed  against  the  sheriff  himself^ 
by  calling  upon  him,  first,  to  return  the  writ  (if  not  already  done),  and 
afterwards  to  bring  in  the  body  of  the  defendant.  And,  if  the  sheriff  does 
not  then  cause  sufficient  bail  to  be  put  in  and  perfected  o^oee,  he  will  him- 
self be  responsible  to  the  plaintiff. 

The  bail  abai)e,  or  bail  to  the  action,  must  be  put  in  either  in  open  court, 
•r  before  one  of  the  judges  thereof;  or  else  in  the  country,  before  a  com- 
missioner appointed  for  that  purpose  by  virtue  of  the  statute  4  W.  Si.  M. 
c.  4.  which  must  be  transmitted  to  the  court.  These  bail,  who  must  at 
least  be  two  in  number,  must  enter  into  a  recognizance  (q)  in  court  or  be- 
fore the  judge  or  commissioner,  in  a  sum  equal  (or  in  some  cases  double) 
to  that  which  the  plaintiff  hath  sworn  to ;  whereby  they  do  jointly  and 
severally  undertake,  that  if  the  defendant  be  condemned  in  the  action  he 
shall  pay  the  costs  and  condemnation,  or  render  himself  a  prisoner,  or  that 
they  will  pay  it  for  him :  which  recognizance  is  transmitted  to  the  court  in 
a  sUp  of  parchment  entitled  a  bail  piece  (r).     And,  if  excepted  to,  the  bail 

(q)  Anwndix,  No.  III. «  9.  (r)  Ibid, 

(26)  But  the  actioa  ma^r  be  defeated  by 
pauiag  in  bail  in  the  origmal  action,  of  the 
tenn  in  which  the  writ  ia  returnable,  though 
after  the  expiration  of  the  time  allowed  for 
patting  it  in,  and  eren  after  the  action  for  the 
escape  ia  brought.  1  £8p.  Rep.  87.  2  B.  & 
P.  35. 246.  1  Taunt.  2S.  1  Chit.  Rep.  575. 
a.  sed  Tid.  7  T.  R.  109.  4  East,  568.  To 
prerenC  this  plaintiff  should  oppose  justifica- 
tion of  bail,  Tidd,  8  ed.  235.  or  render.  7  T.  R. 
lOe.  2Manh.261.  lPrice,103.  4M.dtS.397. 

Sheriff  cannot  sue  defendant  for  money  paid, 
when  he  has  discharged  him  out  of  custoay  on 
mesne  process,  withonC  a  bail  bond,  and  has,  in 
consequence  of  his  non-appearance,  been  oblig- 
ed  to  pay  debt  and  costs.    8  East,  171. 

(27)  If  he  so  refuse,  he  is  liable  to  a  spe- 
cial  action  on  the  case,  Gilb.  C.  P.  20.  Cfro. 
Car.  196.  6  T.  R.  355 ;  but  to  maintain  such 
action,  the  parties  offered  as  bail  must  hare 
had  sufficient  property  in  the  county  where 
the  arrest  was  made.    15  East,  320. 

(28)  In  proceedings  in  the  king's  bench  by 
bSl,  whenever,  apaeial  bail  is  w^  necesaaryt  or 
lias  been  dispensed  with  by  the  court,  common 
bad  (which  are  merely  nominal)  must  be  filed, 
ot  in  proceedings  in  the  pommm  pUat  of  K. 
jBL  l^r  or^gmdl,  a  common  appeaimco  most  he 


entered.  In  the  king's  bench,  where  defend- 
ant has  been  served  with  a  copy  of  a  bill  of 
Middlesex,  or  other  process  therein,  common 
bail  should  be  filed  at  the  return,  or  in  eight 
days,  exclusive  (not  including  Sunday  if  the 
last)  after  it.  5  Geo.  II.  c.  27.  s.  1.  1  Bur. 
56.    Tidd,  8  ed.  240. 

In  proceedings  by  original  in  the  K.  B.,  the 
appearance  must  be  entered  with  the  filacer 
01  the  county  in  which  the  action  is  laid, 
within  eight  days  after  appearance  dinr  or 

2naito  die  post  of  return  of  process.  3  B.  dc 
J.  110.  4  D.  d&  R.  713.  S.  C.  In  C.  P.  the 
eight  days  are  reckoned  from  the  return  day, 
and  not  from  the  quarto  die  post  of  the  return 
of  the  writ.  Id.  Ibid.  Impey  C.  P.  216,  17. 
By  5  Geo.  II.  c.  27,  to  expedite  the  plain- 
tiff's  proceedings,  if  the  defendant,  having 
been  served  with  process,  shall  not  appear  at 
the  xBtum  thereof,  or  within  eight  days  after 
such  return,  the  plaintiff,  upon  affidavit  of  the 
service  of  such  process,  may  enter  a  common 
appearance  or  file  common  tntil  for  the  defend- 
ant, and  proceed  therein  as  if  such  defendant 
had  entered  his  appearance  or  filed  comnwn 
bail.  The  plaintiff  cannot  enter  such  appear* 
ance  or  file  common  bail  till  the  ninth  da|r« 
Tidd,  242. 
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niiist  be  perfected,  that  is,  they  nxoBi  justify  themeelTes  in  comty  or  before 
the  oommissioner  in  the  country,  by  swearing  themselves  housekeepen 
(29),  and  each  of  them  to  be  worth  the  full  sum  for  which  they  are  bail, 
after  payment  of  all  their  debts  (30).  This  answers  in  some  measure  to 
the  stipulaHo  or  satisdtUio  of  the  Roman  laws  {s),  which  is  mutually  given 
by  each  litigant  party  to  the  other :  by  the  plaintiff,  that  he  will  prosecute 
bis  suit,  and  pay  the  costs  if  he  loses  his  cause  ;  in  like  manner  as  our  law 
still  requires  nominal  pledges  of  prosecution  from  the  plaintiff:  by  the 
defendant,  that  he  shall  continue  in  court,  and  abide  the  sentence  of  the 
judge,  much  like  our  special  bail ;  but  wi^  this  difference,  that  the  fide*' 

jnssores  were  there  absolutely  bound  judicatum  solvere,  to  see  the 
[*292]    costs  and  condemnation  *paid  at  all  events  :  whereas  our  special 

bail  may  be  discharged,  by  surrendering  the  defendant  into  cus- 
tody, within  the  time  allowed  by  law ;  for  which  purpose  they  are  at  all 
times  entitled  to  a  warrant  to  apprehend  him  {t)  (31). 


(«)  /iur.2.4,  t.  11.    iy.l.2^f.8. 


it)  Show.  SOS.    6  Mod.  S31. 


(29)  Or  a  freeholder;  or  copyholder,  or  a 
long  leaseholder.  8  Taunt  146.  1  Chitty  R. 
7.  88.  144.    2  Chitty  R.  96,  97. 

(30)  Upon  special  bail  being  put  in,  a  notice 
thereof  must  be  given  to  the  plaintiff's  attor- 
ney or  agent,  whereupon  the  latter  may  ex- 
eept  to  the  bail  within  twenty  days  after  notice 
given,  by  entering  such  exception,  4  D.  &  R. 
365 ;  and  nortce  o/*  th«  exceptum  must  be  given 
to  the  defendant^  attorney  before  the  sheriff 
is  ruled,  Alexander  v.  Miller,  24  Nov.  1825, 
K.  B.  But  where  bail  is  not  put  in,  at  the 
time  of  ruling  the  sheriff  to  return  the  writ  or 
bring  in  the  body,  he  must  put  in  and  perfect 
of  bail  at  his  peril,  or  renaer  the  derandant 
within  four  days  in  a  town  cause,  or  six  days 
in  a  country  cause,  without  any  exception.  2 
Bla.  R.  1206.  2  Chit.  R.  62.  108.  Tidd,  6 
«d.256. 

Within  a  particular  time  (in  general  four 
days),  after  the  exception  entered  and  notice 

Siven,  the  bail  must  jtutify.    See  Tidd,  257, 
,  9.    If  ther  do  not  mean  to  do  so,  others 
should  be  added. 

Previous  to  the  bail  justifying,  there  should 
be  a  notice  setting  fortn  that  the  bail  already 
put  in,  will,  on  a  certain  day,  justify  them- 
selves in  open  court,  2  Chit.  R.  103.  Tidd, 
259 ;  or  that  one  or  more  persons  will  be  add- 
ed, and  justify  themselves  as  good  bail  for 
the  defendant.    Id. 

In  the  king's  bench,  bail  are  added  and 
iust^ied  before  one  of  the  judges  sitting  in  the 
bail  court,  by  virtue  of  the  57  Geo.  III.  c.  11. 
The  bail  must  be  in  Westminster-hall  by  half 
past  nine  in  the  rooming,  and  if  the  bail  are 
not  ready,  and  the  papers  delivered  to  coun- 
sel, before  ten  o'clock,  they  cannot  be  taken 
after  that  hour.  Rul.  H.  :T.  59  Geo.  III.  K. 
B.  When  there  are  but  few  bail,  it  is  neces- 
nry  that  they  should  be  very  punctual  in  the 
time  of  their  attendance,  for  if  they  are  not 
ready  when  the  judge  takes  his  seat,  he  will 
not  wait  for  them  tul  ten  o'clock ;  but  when 
the  bail  are  numerous,  the  exact  time  of  their 
attendance  is  not  so  material,  and  on  the  last 
day  of  term  they  are  still  allowed  to  justify  as 
formerly,  in  full  court  at  its  rising.    Ti^d,  262. 


In  the  C.  P.  the  bail  must  justify  at  the  sit- 
ting of  the  court  only,  except  on  the  last  day 
of  term,  when  bail,  who  may  have  been  pre- 
vented from  attending  at  the  sitting  of  the 
court,  shall  be  pennitted  to  justify  at  the  ri«- 
tn#  of  the  court.  R.  M.  51  Geo.  III.  C.  P. 
3  Taunt.  569.  sed  vid.  8  Taunt  56.  In  the 
exchequer,  the  junior  baion  attends  in  ooait 
alone,  a  few  minutes  before  ten  o'clock  evei^ 
morning  during  term,  and  it  is  expected  justi- 
fications of  bail  be  then  made,  and  no  justi- 
fication can  take  place  after  half  past  ten 
o'clock.     8  Pnce,  612.  R.  £.     56  Geo.  III. 

2  Chit.  381.    9  Price,  57.    Tidd,  263. 

To  justify  themselves,  each  must  swear 
that  he  is  worth  double  the  amount  of  the 
debt,  after  payment  of  his  own  debts.  But  if 
the  sum  exceed  10002.  each  is  only  required 
to  justify  himself  in  lOOOt.  more  than  that 
sum.  M.  51  Geo.  III.  It  is  not  sufficient  for 
bail  to  swear  they  are  worth  a  certain  sum 
eaBchuhe  of  their  debU.  4  Taunt.  704.  There 
must  also  be  an  affidavit  made  of  the  service 
of  the  notice  of  Justification,  which  must 
state  the  mode  of  service  ci  such  notice. 
Tidd,  264. 

(31)  And  the  bail  may  render  the  defendant 
in  their  discharge,  even  after  judgment;  and 
they  may  take  him  on  a  Sunday,  6  Mod.  231. 
but  see  2  Bla.  R.  1273.  or  during  his  examina- 
tion before  commissioners  of  buikrnpt,  1  Atk. 
236.  5  T.  R.  210;  or  going  into  a  court  of 
justice,  1  Sel.  Prac.  180.  3  Stark.  132.  1  D. 
4t  R.  M.  P.  C.  20 ;  and  they  may  justify  en- 
tering the  house  of  a  stranger  (the  outer  door 
being  open)  to  take  the  defenaant  thoQ|h  be 
be  not  in  the  house,  2  Hen.  Bla.  120 ;  and  if  the 
defendant  is  in  custody,  either  in  a  civil  action 
or  upon  a  criminal  charge,  they  may  in  K.  B. 
have  a  writ  of  habeas  corpus  to  bring  him  up  to 
the  court,  to  be  surrendered  in  their  discharge. 
7  T.  R.  226.  When  the  principal  is  taken, 
one  of  the  bail,  it  is  said,  must  always  rentain 
with  him,  1  Sel.  Pr.  180 ;  but  a  third  person 
may  assist  in  the  taking  and  detaining  defend- 
ant, though  the  bail  do  not  continue  present. 

3  Taunt  425. 

Besides  the  mode  of  discharging  the  bail. 
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Special  bail  is  required  (as  of  course)  only  upon  actions  of  debt,  or  ac- 
tions on  the  case  in  trover  or  for  money  due,  where  the  plaintiff  can  swear 
that  the  cause  of  action  amounts  to  ten  pounds  (32) :  but  in  actions  where 
the  damages  are  precarious,  being  to  be  assessed  ad  libitum  by  a  jury,  as  in 
actions  for  words,  ejectment,  or  trespass,  it  is  very  seldom  possible  for  a 
plaintiff  to  swear  to  the  amount  of  his  cause  of  action  ;  and  therefore  no 
special  bail  is  taken  thereon,  unless  by  a  judge's  order  or  the  particular  di- 
rections of  the  court,  in  some  peculiar  species  of  injuries,  as  in  cases  of 
mayhem  or  atrocious  battery ;  or  upon  such  special  circumstances  as  make 
it  absolutely  necessary,  that  the  defendant  should  be  kept  within  the  reach 
of  justice.  Also  in  actions  against  heirs,  executors,  and  administrators^ 
for  debts  of  the  deceased,  special  bail  is  not  demandable  ;  for  the  action  is 
not  so  properly  against  them  in  person,  as  against  the  effects  of  the  deceas- 
ed in  their  possession.  But  special  bail  is  required  even  of  them,  in  actions 
for  a  devastavit^  or  wasting  the  goods  of  the  deceased  ;  that  wrong  being 
of  their  own  committing. 

Thus  much  for  process ;  which  is  only  meant  to  bring  the  defendant  into 
court,  in  order  to  contest  the  suit,  and  abide  the  determination  of  the  law. 
When  he  appears  either  in  person  as  a  prisoner,  or  out  upon  bail,  then  fol- 
low the  pleadings  between  the  parties,  which  we  shall  consider  at  large  in 
the  next  chapter. 


CHAPTER  XX. 
OF     PLEADING, 


Pleadings  are  the  mutual  altercations  between  the  plaintiff  and  de- 
fendant ;  which  at  present  are  set  down  and  delivered  into  the  proper  office 
in  writing,  though  formerly  they  were  usually  put  in  by  their  counsel  ore 
temis,  or  viva  voce,  in  court,  and  then  minuted  down  by  the  chief  clerks,  or 
prothonotaries ;  whence  in  our  old  law  French  the  pleadings  are  frequently 
denominated  the  parol  ( 1 ). 

by  renderiog  their  principal,  there  are  Tarioiis  other  irregalarity  in   proceeding  aeainst  the 

other  canses  for  diechaif  m^  them,  rach  as  the  principal.    Tidd,  1182.    See  theTanons  cases 

death  of  the  defendant^  Tidd,  293. 1183 ;  hia  on  these  poinu  and  other  qnalifications  in 

banknii>tcy  and  certificate,  1  Borr  244.  Cowp.  Tidd'a  Prac.  8  ed.  290  to  295.  403.  Ili7. 1182. 

884;  his  being  made  a  peer,  or  member  of  1187. 

parliament,  Doogl.  45,  Tidd,  293 ;  or  being  (32)  Several  extensions  of  the  sum  have 

sent  abroad  anoer  the  alien  act,  6  T.  R.  50.  taken  place :  and  now,  by  the  last  statute,  vis. 

52.    7  T.  R.  517 ;  or  under  sentence  of  tran-  7  6t  8  Geo.  IV.  c.  71,  the  cause  of  aetion  must 

sportation,  6  T.  R.  247 ;  or  his  beinc  impress*  amount  to  20L 

ed  or  discharged  on  the  48  Geo.  III.  c.  123 ;  (1)  Pleading  is  the  iltatement  in  a  lo^eal 
or  bv  the  act  of  the  plaintiff  in  not  declaring  and  legal  form  of  the  fact$  which  constitute 
in  due  time ;  by  makiaff  a  material  variance  the  plaintiff^s  cause  of  action,  or  the  defend- 
in  the  declaration  from  the  process  or  affidavit  ant's  ground  of  defence ;  it  is  the  fonnal  mode 
in  the  cause  of  action,  2  East,  305.  2  B.  &  P.  of  alleging  on  the  record  that  which  would  be 
358.  6  T.  R.  363 ;  or  a  variance  between  the  the  support,  or  the  defence,  of  the  party  in 
affidavit  and  judgment  in  C.  P. ;  or  in  declar-  evidence,  i>er  Buller,  J.  3  T.  R.  159.  Dougl. 
ing  in  a  different  county  by  original  in  K.  B .;  278.  "  It  is  (as  also  observed  by  the  same 
or  recovering  under  a  bailable  amount ;  or  in  learned  judge,  in  Dougl.  Rep.  159.)  one  of  the 
nving  time  to  the  defendant  on  a  cognovit,  first  principles  of  pleading,  that  there  is  only 
ac. ;  or  removing  the  cause  from  an  inferior  occasion  to  state  jfaeUt  wbieh  must  be  done 
court,  or  referring  to  arbitration,  or  taking  for  the  purpose  of  infMining  the  court,  whoee 
prixicipal  in  ezeoution,  Cro.  Jac.  320 ;  or  any  duty  it  is  to  declare  the  Imf  arising  upoa  thoM 
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The  first  of  these  is  the  declaration,  narratio,  or  county  anciently  caOed  the 
tale  (a) ;  in  which  the  plaintiff  sets  forth  his  cause  of  complaint  at  length  (2) : 

(g)  Appendix,  No.  11.  »  8.    No.  III.  ♦  6. 

noticed  without  pleading.  (2  Inst  557.  Manh. 
124.)  but  not  so  of  ft  lest  division,  (id.)  nor  of 
Ireland,  (i  Chit.  Rep;  28. 32.  3  B.^  A.  301. 
S.  C.  2  D.  &  R.  15.  1  B.  &  C.  16.  8.  C.) 
The  court  will  take  judicial  notice  of  Uie  incor- 
porated towna,  of  the  extent  of  porta,  and  the 
river  Thames.  (Stra.  469.  1  H.  Bla.  356.)  So 
it  will  take  notice  of  the  meaning  of  English 
words  and  terms  of  art,  according  to  their  ordi- 
narf  accepution,  (1  Rol.  Ab.  86.  525);  also 
of  the  names  and  quantities  of  legal  weights 
and  measures,  (1  Rol.  Ab.  525) ;  also  courts 
will  take  notice  of  its  own  course  of  proceed- 
ings, (1  T.  R.  1)8.  2  Ut.  1760  ind  of  tboM 
of  the  superior  courU,  (2  Co.  Rep.  18.  Cro. 
Jac.  ffL)  the  privileges  they  confer  on  their 
officers,  (Lord  Ray.  869.  898.)  of  courts  of  ge- 
neral iunsdiction,  and  the  couiae  of  proceed- 
inp  therein ;  as  the  court  of  exchequer  in 
Wales,  and  the  counties  palatine,  (1  Loid 
Raym.  154.  1  Saund.  73) ;  but  the  courts  are 
not  bound,  ex  officio,  to  take  notice  who  were, 
or  are  the  judges  of  another  court  at  Westmin- 
ster, (2  Andr.  74.  Stra.  1226.)  nor  are  the  su- 
perior oouru,  ex  officio,  bound  to  notice  the 
customs,  laws,  or  proceedings  of  inferior 
courts  of  limited  jurisdiction,  (1  Roll.  Rep. 
105.  Lord  Raym.  1334.  Cro.  Elix.  502.) 
unless  indeed  in  courts  of  error.  (Cro.  Car. 
179.) 

Where  the  law  presumes  a  fact,  as  that  a 
person  is  innocent  of  a  fraud  or  crime,  or  that 
a  transaction  is  illegal,  it  need  not  be  stated. 
4  M.  &  S.  105.  2  Wils.  147.  Co.  Lit  78.  b. 
1  B.  &  A.  463. 

Matter  which  should  come  more  properly 
from  the  other  side,  as  it  is  presumed  to  lie 
more  in  the  knowledge  of  the  othefr  par^,  or 
is  an  answer  to  the  chane  of  the  party  plead- 
ing, need  not  be  stated,  unless  in  pleas  of 
estoppel  and  alien  enemy ;  but  this  rale  mast 
be  acted  upon  with  caution ;  for  if  the  fact  in 
any  way  constitutes  a  condition  precedent,  to 
enable  the  party  to  avail  himself  of  the  charge 
stated  in  his  pleading,  such  fact  should  be 
stated.  Com.  Dig.  Pleader,  c.  81.  1  Leon. 
18.  2Saund.  62.  b.  4  Camp.  20.  11  East, 
638.  and  see  cases  1  Chit,  on  PI.  206.  Ste- 
phen, 354. 

Though  the  facts  of  a  ease  must  be  stated 
in  pleading,  it  is  not  necessary  to  state  that 
which  is  a  mere  matter  of  evidence  of  such 
fact.  9  Rep.  9.  b.  9  Edw.  lU.  5.  b.  6.  a.  WiUes, 
130.    Raym.  8. 

And  though  the  general  rule  is,  that  facts 
only  are  to  be  stated,  yet  there  are  some  in- 
stances in  which  the  statement  in  the  pleading 
is  proper,  though  it  does  not  acoord  with  the  nu 

1  Chit  on  PI.  4  ed.  234  to  360.  The  points 
relating  to  them  are  too  numerous  for  any  de- 
Uil,  though  indeed  the  requisites  relating  to 
the  venue,  the  several  counts  and  pledges, 
vrill  be  here  partially  considered,  the  learned 
commentator  having  treated  of  them,  thoogb 
not  veiy  methodically. 


facts,  and  of  apprizing  the  opposite  party  of 
what  is  meant  to  be  proved,  in  order  to  give 
him  an  opportunity  to  answer  or  trevene  it** 
And  see  the  observations  of  lord  C.  J.  De 
Grey,  Cowp.  682.  From  this  it  will  be  seen, 
that  the  science  of  special  pleading  may  be 
eonsidered  under  two  heads ;  1st  The  facts 
necessary  to  be  stated.  2.  The  mode  of  sta- 
ting them.  In  these  considerations,  the  reader 
must  be  contented  with  a  genera)  outline  of 
the  law  T^n  the  subject 

1st  The  Facts  necessary  to  be  sta- 
ted.—No  more  should  be  stated  than  is  essen- 
tial to  constitute  the  cause  of  complaint,  or 
the  ground  of  defence.  Cowp.  683.  1  Lord 
Rav.  171.  And  facts  only  should  be  stated, 
and  not  arguments  or  inferences,  or  matter  of 
law.  Cowp.  684.  5  East,  275.  The  party 
ean  only  succeed  on  the  facts,  u  they  are  al- 
leged and  proved. 

There  are  various  facts  which  need  not  be 
stated,  though  it  may  be  essential  that  they 
should  be  established  in  evidence,  to  entitle 
theparty  pleading  to  succeed. 

Thus  there  are  facU  of  which  the  court  will, 
from  the  nature  of  its  office^  take  notice  with- 
out their  being  stated :  as  when  the  king  came 
to  the  throne,  (2  Lord  Ra^ro.  794.)  his  privi- 
leges, (id.  980.)  proclamations,  &c.  (1  Lord 
Raym.  282.  2  Camp.  44.  4M.  &S.532.)  but 
private  orden  of  council,  pardons,  and  decla- 
rations of  war,  &c.  must  be  stated.  (2  Litt. 
Bac.  Reg.  303.  3  M.  &  S.  67.  1 1  Ves.  292. 
3  Camp.  61.  67.)  The  time  and  place  of  hold- 
ing parliaments,  and  their  course  of  proceed- 
ings, need  not  be  stated,  (1  Lord  Raym.  343. 
810.  1  Saund.  131) ;  but  theirjoumals  must. 
(Lord  Ray.  15.  Cowp.  17.)  Public  statutes, 
and  the  facts  they  ascertain,  (1  T.  R.  145. 
Com.  Dig.  Pleader,  c.  76) ;  the  ecclesiastical, 
civil,  and  marine  laws  (Bro.  Quare  Impedit, 
pi.  12.  Lord  Ray.  338.)  need  not  he  slated; 
hat  private  acts  (Lord  Ray.  381.  2  Douel.  97.) 
and  foreign,  (2  Cart.  273.  Cowp.  174.)  and 
plantation  and  forest  (2  Leon.  209.)  laws, 
must  Common  law  rights,  duties,  and  gene- 
roi  customs,  customs  of  gavelkind,  and  borough 
English,  (Dougl.  150.  Lord  Ray.  175.  1542. 
Carth.  83.  Co.  Litt  175.  Lord  Raym.  1025. 
Cro.  Car.  561.)  need  not  be  stated  ;  but  parti- 
cular local  customs  must    (I  Rol.  Rep.  509. 

9  East,  185.  Stra.  187.  1187.  Dougl.  387.) 
The  almanack  is  part  of  the  law  of  the  land, 
and  the  courts  take  notice  thereof,  and  the 
days  of  the  week,  and  of  the  moveable  feasts, 
and  terms.  (Dougl.  380.  Salk.  260.  1  RolL 
Ab.  624.  e.  pi.  4.  6  Mod.  81.  Salk.  626.)  So 
the  division  of  England  into  countie*  will  be 

(2)  We  have  already  cursorily  considered 
the  general  requisites  and  modes  of  framing  a 
declaration.  Its  oartt,  and  particular  requititeSf 
consist  in  the  title  of  the  court  and  term,  the 
venue,  the  commencement,  the  statement  of 
the  cause  of  action,  the  several  courts,  the 
eoDclusion,  and  the  prefer!  and  pledges.    As 

10  the  maimer  of  stating  these  requisites,  see 
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being  indeed  only  an  amplification  or  exposition  of  the  original  writ  upon 
which  his  action  is  founded,  with  the  additional  circumstances  of  tune 
and  place,  when  and  where  the  injury  was  committed.  But  we  may  re- 
meniber  (b),  that  in  the  king's  bench,  when  the  defendant  is  brought  into 
court  by  bill  of  Middlesex,  upon  a  supposed  trespass,  in  order  to  gi?e  the 
court  a  jurisdiction,  the  plaintiff  may  declare  in  whatever  action,  or  charge 
him  with  whatever  injury  he  thinks  proper ;  unless  he  has  held  him  to 
bail  by  a  special  ae  etiam^  which  the  plaintiff  is  then  bound  to  pursue. 
I  And  so  also,  in  order  to  have  the  benefit  of  a  capias  to  secure  the  defen- 
dant's person,  it  was  the  ancient  practice,  and  is  therefore  still 
warrantable  in  the  common  ^pleas,  to  sue  out  a  writ  of  trespass  [*294] 
quare  elaususn  fregit^  for  breaking  the  plaintiff's  close :  and  when 
the  defendant  is  once  brought  in  upon  his  writ,  the  plaintiff  declares  in 
whatever  action  the  nature  of  his  true  injury  may  require  ;  as  in  an  action  of 
covenant,  or  on  the  case  for  breach  of  contract,  or  other  less  forcible  trans- 
gression (c) :  ujdess,  by  holding  the  defendant  to  bail  on  a  special  ac  etiam^ 
he  has  bound  himself  to  declare  accordingly  (3). 

(*)  Sm  pa««  985.  «8.  (e)  S  Ventr.  SSO. 


iKtt,  the  hew  allowing  a  fiction,  as  in  eject- 
ment, trover,  detinue,  &c.  2  Burr.  667.  1 
N.  R.  140. 

No  &ct  that  ia  not  eaaential  to  aabaUntiate 
the  pleadinj(  atiould  be  stated.  The  statement 
of  inunatenal  or  irrelsTant  matter  is  not  only 
eenson^le  on  the  ground  of  expense,  but  fre- 
quently  affords  an  advantage  to  the  opposite 
party,  either  as  the  ground  of  a  variance,  or 
as  rendering  it  encumbent  on  the  party  plead- 
ing to  adduce  more  evidence  than  would  other- 
wise have  been  necessarv  ;  though,  indeed, 
if  the  matter  unnecessarily  stated  be  wholly 
foreien  and  impertinent  to  the  cause,  so  that 
no  allegation  whatever  on  the  subject  was  ne- 
cessary, it  will  be  rejected  as  surplusage,  it 
being  a  maxim  that  utile  per  inutile  non  vitia- 
tnr.  See  cases, ^c.  in  Chit,  on  PI.  208,  9, 
10.  Besides  this,  the  pleading  must  not  state 
two  or  more  facts,  either  of  which  would  of 
itself,  independently  of  the  other,  constitute  a 
sufficient  ground  of  action  or  defence.  Co. 
Lit.  304.  a.  Com.  Dig.  Pleader,  C.  33.  £.  2. 
1  Chit,  on  P.  208. 

2dlT.     ThK    MODX    of   8TATINU   FaCTS.— 

The  nets  should  be  sUted  logically,  in  their 
natural  order ;  as,'  on  the  part  of  the  plaintiff, 
his  rifht,  the  injury  and  consequent  damage  ; 
and  these,  with  certainty,  precision,  and  bre- 
vity. The  facts,  as  stated,  must  not  be  in- 
sensible or  repugnant,  nor  ambiguous  or  doubt- 
ful in  meaning,  nor  argumentative,  nor  in  the 
alternative,  nor  by  way  of  recital,  but  posi- 
tive, and  according  to  their  legal  effect  and 
Seratiott.  Dougl.  666, 7.  1  Chit,  on  PI.  211. 
ephen,  378.  to  405. 

Ceruinty  sicnifies  a  clear  and  distinct 
Statement,  so  that  it  may  be  nnderstood  by 
the  opposite  party,  by  the  jury,  who  are  to  as- 
eertain  the  truth  of  such  statement,  and  by 
the  court,  who  are  to  give  judgment.  Cowp. 
682.    Com.  Dig.  Pleader,  C.  17.     Less  cer- 


tainty is  requisite,  when  the  law  presumea 
that  the  knowledge  of  the  facts  is  peculiarly 
in  the  opposite  party ;  and  so  when  it  is  to  be 
presumed  that  the  party  pleading  is  not  ac- 
quainted with  minute  circumstances.  13 
East,  112.  Com.  Dig.  Pleader,  C.  26.  8 
East,  85.  General  statements  of  facts  admit- 
ting of  almost  any  proof,  are  objectionable,  1 
M.  &  S.  441.  3  M.  &  S.  114 ;  but  where  a 
subject  comprehends  multiplicity  of  matter, 
there,  in  order  to  avoid  prolixity,  general  plead- 
ing is  allowed.  2  Saund.  411.  u.  4.  8  T.  R. 
462. 

In  the  eoMtruethn  of  facts  stated  in  plead- 
ing, it  is  a  general  rule,  that  every  thing  shall 
be  taken  most  strongly  against  the  party 
pleading,  1  Saund.  259.  n.  8  ;  or  rather,  if  the 
meaning  of  the  words  be  equivocal,  they  shall 
be  construed  most  strongly  against  the  party 
pleading  them,  2  H.  Bla.  530 ;  for  it  is  to  be 
intended,  that  every  person  states  his  case  as 
favourably  to  himself  as  possible,  Co.  Litt. 
30.  36  i  but  the  language  is  to  have  a  reasona- 
ble intendment  and  construction.  Com.  Dig. 
Pleader,  C.  25 ;  and  if  the  sense  be  clear, 
mere  exceptions  ought  noV  to  be  regarded,  5 
East,  529 ;  and  where  an  expression  is  ctgnAU 
of  different  meanings,  that  shall  be  taken 
which  will  support  the  averment,  and  not  the 
other  which  would  defeat  it  4  Taunt.  492. 
5  East,  257.  After  verdict,  an  expression 
should  be  construed  in  such  sense  as  would 
sustain  the  verdict.     1  B.  6t  C.  297. 

(3)  And  even  then,  the  plaintiff  will  onlv 
lose  the  benefit  of  the  bail,  and  the  court  will 
not  set  aside  the  proceedings. f  7  T.  R.  80. 
8T.  R.27.  6  Moore,  483.  6T.R.  363.  So 
in  the  K.  B.  where  the  proceedings  are  by 
original,  we  have  seen  ante, — the  venue  must 
be  laid  in  the  county  into  which  the  original 
was  issued  ;  or  in  bailable  cases  the  defendant 
will  be  dischaiged ;  but  it  would  be  otherwise 


t  In  4  Johns,  R.  485,  and  1  Wendell  305,    deration  was  for  a  different  oaose  of 
It  was  decided  that  proceedings  not  commene-    ftom  the  ae  etiam  in  the  writ 
«d  by  vrigmal  might  be  set  aside,  if  the  de- 
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In  local  actions,  where  possession  of  land  is  to  be  recovered,  or  damages 
for  an  actual  trespass,  or  for  waste,  ^c,  affecting  land,  the  plaintiff  must 
lay  his  declaration  or  declare  his  injury  to  have  happened  in  the  very 
county  and  place  that  it  really  did  happen  (4) ;  but  in  transitory  actions, 
for  injuries  that  might  have  happened  any  where,  as  debt,  detinue,  slander, 
and  the  like,  the  plaintiff  may  declare  in  what  county  he  plesses,  and  then 
the  trial  must  be  had  in  that  county  in  which  the  declaration  is  laid. 
Though  if  the  defendant  will  make  affidavit  that  the  cause  of  action,  if 
any,  arose  not  in  that  but  in  another  county,  the  court  will  direct  a  change 
of  the  venue  or  visne  (that  is,  the  vicinia  or  neighbourhood  in  which  the  in- 
jury is  declared  to  be  done),  and  will  oblige  the  plaintiff  to  declare  in  the 
other  county  ;  unless  he  will  undertake  to  give  material  evidence  in'  the 
first.  For  the  statutes  6  Rich.  II.  c.  2.  and  4  Hen.  IV.  c.  18.  having 
ordered  all  writs  to  be  laid  in  their  proper  counties,  this,  as  the  judges  con- 
ceived, empowered  them  to  change  the  venue,  if  required,  and  not  to  insist 
rigidly  on  abating  the  writ :  which  practice  began  in  the  reign  of  James 
the  First  {d).  And  this  power  is  discretionally  exercised,  so  as  to  prevent 
and  not  to  cause  a  defect  of  justice.  Therefore  the  court  will  not  change 
the  venue  to  any  of  the  four  northern  counties,  previous  to  the  spring  cir- 
cuit ;  because  there  the  assises  are  holden  only  once  a  year,  at  the  time  of 

(d)  RutalL  t.  DetU.  184.  6.  JPUs.  Abr,  t.  Briefe,  18.    Salk.  670.    Tiye's  Ju$  FiUs.  SSI.    Styl.  Prwt. 
Rec.  (edit.  1657.)  331. 


in  C.  P.  Imp.  C.  P.  159 ;  and  this  would  be 
the  only  advanUge  gained  b]|r  the  defendant 

The  declaration  should  in  other  respects 
oorrespond  with  the  process,  as  in  the  names 
and  numbers  of  the  parties,  the  character  or 
ri^t  in  which  they  sue  or  are  sued ;  but  as, 
according  to  the  present  practice  of  the  courts, 
oyer  of  the  writ  cannot  be  craved,  and  a  vari- 
ance between  the  writ  and  declaration  cannot 
in  any  case  be  pleaded  in  abatement,  1  Saund. 
3L8.  3  B.  &  P.  395 ;  and  as  there  are  seve- 
ral instances  in  which  the  court  will  not  set 
aside  the  proceedings  on  account  of  a  variance 
between  the  writ  and  declaration,  6  T.  R. 
364.  many  of  the  older  decisions  are  no  longer 
applicable  in  practice.  But  if  the  defect  ap- 
pear on  the  &ce  of  the  declaration,  the  plain- 
tiff may  plead  in  abatement,  or  demur  accord- 
ingly. As  to  these  general  requisites,  see  1 
Chit,  on  PI.  222  to  229. 

(4)  Actions  for  every  kind  of  injury  to  real 
property  are  local,  as  for  nuisances,  waste, 
&c.  unless  there  be  some  contract  between 
the  parties,  on  which  to  ground  the  action.  1 
Taunt.  379.  11  East,  226.  And  if  the  land 
be  out  of  this  kingdom,  the  plaintiff  has  no 
remedy  in  the  English  courts,  if  there  be  a 
court  of  justice  to  resort  to  where  the  land  is 
situate.  4  T.  R.  503.  1  Stra.  646.  Cowp. 
180.  6  East,  598.  Where  an  injury  has  been 
caused  in  one  county,  to  land,  &c.  in  another, 
or  when  the  action  is  foundied  upon  two  or 
more  material  facta,  which  took  place  in  dif- 
ferent counties,  the  venue  may  be  laid  in 
either.  2  Taunt.  252,  overruling  (2  Campb. 
266.)  7  Co.  1.  3  Leon.  141.  7  T.  R.  583. 
1  Chitty  on  PL  242. 

In  an  acUon  upon  a  lease  for  the  non-pay- 
niMit  of  rent,  or  other  breach  of  covenant, 
when  the  action  ia  founded  on  the  privity  ^ 
eantraet,  it  ia  trmuitmy ;  but  not  so  when  the 


action  is  founded  on  the  privity  of  estaU.  3 
T.  R.  394.  3  Co.  23.  1  Saund.  237.  Tidd, 
431.     1  Chit.  244  to  246. 

In  some  cases  the  action,  though  of  a  tran- 
sitory nature,  must,  by  act  of  parliament,  be 
brought  in  a  particular  county,  as  by  31  Elis. 
c.  5. 8.  2.  21  Jac.  I.  c.  4.  s.  2.  In  actions  or 
informations  on  penal  statutes,  the  venue  must 
be  laid  where  the  offence  was  committed. 
Tidd,  432.  1  Chit.  246.  So  actions  of  case 
or  trespass  are  local  when  ajpinst  justices  of 
the  peace,  mayors,  bailiffs  of  cities,  or  towns 
corporate,  headborouchs,  portreves,  consta- 
bles, tithing  men,  churchwardens,  6lc.  or 
other  persons  acting  in  their  aid  and  assist- 
ance, or  by  their  command,  for  anv  thing  done 
in  their  official  capacity,  21  Jac.  I.  c.  12.  s.  5. 
or  against  any  person  or  persons  for  any  thing 
done  by  an  officer  of  the  excise,  23  Geo.  ill. 
c.  70.  s.  34.  or  customs,  24  Geo.  III.  sees. 
2.  c.  47.  8.  35.  39.  and  see  28  Geo.  III.  c.  37. 
8.  23.  or  others  acting  in  his  .aid,  in  execution, 
or  by  reason  of  his  office,  or  for  any  thing 
done  in  pursuance  of  the  act  relating  to  taxes, 
6lc.  43  Geo.  III.  c.  99.  s.  70.  And  the  42 
Geo.  III.  c.  85. 8.  6.  extends  the  above  provi- 
sions of  the  21  Jac.  I.  to  all  persons  in  any 
public  employment,  or  any  office,  station,  (5) 
or  capacity,  any  where,  with  a  proviso  that 
the  action  may  be  brought  in  Westminster, 
or  where  the  defendant  resides.  There  are 
also  various  other  provisions  in  other  acts,  re« 
quiring  that  the  venue  shall  be  local,  as  in 
tne  highway,  turnpike,  militia  acts,  dtc.  At* 
tomies  may  lay  and  retain  the  venue  in  Mid- 
dlesex. 

(5)  2  R.  S.  353,  f  14:  409,  f  3:  see  id. 
353,  §  2,  dec.  as  to  venue  generally.  In  tmn- 
sitory  actioni,  the  Supreme  Goait  of  N«w- 
York  change  the  veaiM  to  eoit  the  oobt** 
-■ of  T-' 
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the  smniner  circuit  And  it  will  sometimes  remove  the  venue  from  the  pro- 
per jurisdictionL  (especially  of  a  narrow  and  limited  kind),  upon  a  sugges- 
tion duly  supported,  that  a  fair  and  impartial  trial  cannot  be  had  there- 
in (e). 

*It  is  generally  usual  in  actions  upon  the  case  to  set  forth  se-  [*295] 
Teral  cases  by  different  counts  in  the  same  declaration ;  so  that  if 
the  plaintiff  fails  in  the  proof  of  one,  he  may  succeed  in  another.  As,  in 
an  action  on  the  case  upon  an  iissumpsit  for  goods  sold  and  deUvered,  the 
plaintiff  usually  counts  or  declares,  first,  upon  a  settled  and  agreed  price 
between  him  and  the  defendant;  as  that  they  bargained  for  twenty 
pounds :  and  lest  he  should  fail  in  the  proof  of  this,  he  counts  likewise 
upon  a  quantum  valebant;  that  the  defendant  bought  other  goods,  and 
agreed  to  pay  him  so  much  as  they  were  reasonably  worth ;  and  then 
avers  that  they  were  worth  other  twenty  pounds ;  and  so  on  in  three  or 
four  different  shapes  (6) ;  and  at  last  concludes  with  declaring,  that  the 
defendant  had  refused  to  fulfil  any  of  these  agreements,  whereby  he  is 
endamaged  to  such  a  value.  And  if  he  proves  the  case  laid  in  any  one  of 
his  counts,  though  he  fails  in  the  rest,  he  shall  recover  proportionable  da- 
mages. This  declaration  always  concludes  with  these  words,  "  and  there- 
upon he  brings  suit,^  dec. "  inde producit  sectam,  &c.  (7)."  By  which  words, 
suit  or  eecta  {a  sequendo)^  were  anciently  understood  the  witnesses  or  fol- 
lowers of  the  plaintiff  (/).  For  in  former  times  the  law  would  not  put  the 
defendant  to  the  trouble  of  answering  the  charge,  till  the  plaintiff  had 
made  out  at  least  a  probable  case  (g).  But  the  actual  production  of  the 
suit  J  the  secta,  oxfoUowers^  is  now  antiquated ;  and  hath  been  totally  dis- 
used, at  least  ever  since  the  reign  of  Edward  the  Third,  though  the  form 
of  it  still  continues. 

At  the  end  of  the  declaration  are  added  also  the  plaintiff's  common 
pledges  of  prosecution,  John  Doe  and  Richard  Roe  (8),  which,  as  we  be- 
te) Stn.  874.— Ifylock  ▼.  Saladine.  TVm.  4  Oto.       (/)  Seld.  on  Fortesc.  c.  SI. 
m.  B.  R,  (g)  Bract.  400.    Flet.  2. 9,  c.  6. 

(6)  The  Tviations  sbould  be  sabeUntial ;  let,  118.    1  Chitty  on  Plead.  182.    Debt  and 

for  if  the  different  coanta  be  so  aimilar  that  detinue  may,  however,  be  joined,  although  the 

the  same  evidence  would  auppoTt  each  of  them,  judgments  be  different.    2  Saund.  117.    And 

and  be  of  any  considerable  length,  and  vexa-  see  further  as  to  what  is  a  misjoinder,  1  Chit, 

tioosly  inserted,  the  court  would,  on  applica-  on  PI.  199.    Unless  the  subsequent  count  ex- 

tion,  refer  it  to  the  master  for  examination,  presslv  refere  to  the  preceding,  no  defect  there- 

and  to  strike  out  the  redundant  counts ;  and  in  in  will  be  aided  by  such  preceding  count    Bac. 

gross  cases  direct  the  costs  to  be  paid  by  the  Ab.  Pleas  and  Pleader,  16. 1. 

attorney.    1  N.  R.  289.    Rep.  T.  Hardw.  129.  (7)  It   does    not    so   conclude  in  actions 

And  as  to  striking  out  supernuous  counts,  see  against  attomies   and  other  officers  of  the 

Trdd,  8  ed.  607.  648;  in  2  Bing.  412.  nine  court,  but  thus;  **and  therefore  he  prays  re- 

eooats  were  allowed  in  an  action  for  slander,  lief,  dec."    Andr.  247.    Barnes,  3.  167. 

though  the  words  used  were  veiy  few.    See  1  In  actions  at  the  suit  of  an  executor  or  ad- 

<%it  on  PI.  350, 1,  2.  as  to  the  insertion  of  ministrator,  immediately  after  the  conclusion 

several  counts.    There  must  be  no  misjoinder  to  the  damage,  dec.  and  before  the  pledges,  a 

of  different  counts ;  and,  in  order  to  prevent  profert  of  the  letters  testamentary,  or  letters 

the  confusion  which  might  ensue,  if  different  of  administration,  should  be  made.    Bac.  Ab. 

ibrms  of  action,  requiring  different  pleas  and  Executor,  C.  Dougl.  5.  in  notes.    But  omission 

diffsrent  judgments,  were  allowed  to  be  found  is  added  unless  defendant  demur  specially.    4 

in  one  action,  it  is  a  general  rule,  that  actions  Ann.  c.  16.  s.  1. 

in  form  ex  anOraetu  cannot  be  joined  with  (8)  But  these  pledges  need  not  be  stated  in 

those  in  form  ex  deUeto.    Thus,  assumpsit  and  proceedinn  by  original,  or  in  the  C.  P.,  unless 

debt,  2  Smith,  61&  3  ib.  114.  or  assumpsit  and  m  proceedings  against  attomies.  dec    Sum- 

an  action  on  the  case,  as  for  a  tort,  cannot  be  mvy  on  PI.  42.    Barnes,  163.    Nor  are  they 

joined,  1  T.  R.  276, 277.    1  Vent.  366.  Carth.  necessary  in  an  action  at  the  suit  of  the  king 

189.  nor  assumpsit  with  trover,  2  Lev.  101.  3  or  queen.    8  Co.  61.    Cro.  Car.  161.    And  no 

Lev.  99.  1  Salk.  10.  3  Wils.  354.  6  East  335.  advantage  can  be  taken  of  the  omission  in  any 

2  Chitty  R.  343.  nor  trover  with  detinue.   WU-  case,  even  on  special  demurrer.   3  T.  R.  157, 8. 
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fore  observed  (A),  are  now  mere  names  of  form ;  though  formerly  they 
were  of  use  to  answer  to  the  king  for  the  amercement  of  the  {daintiff,  in 
case  he  were  nonsuited,  barred  of  his  action,  or  had  a  verdict  or  judgment 
against  kim  (i).  For,  ijf  the  plaintiff  neglects  to  deliver  a  declaration  for 
two  terms  after  the  defendant  appears,  or  is  guilty  of  other  de-  ' 

([*296]    lays  or  defaults  against  the  rules  of  law  in  any  subsequent  *stage 
of  the  action,  he  is  adjudged  not  to  follow  or  pursue  his  remedy  as 
he  ought  to  do,  and  thereupon  a  nonsuit,  or  non  prosequitur,  is  entered ;  and 
he  is  said  to  be  nonpros^d  (9).     And  for  thus  deserting  his  complaint,  after 
making  a  false  claim  or  complaint  {profcdso  clamore  suo),  he  shall  not  only 
pay  costs  to  the  defendant,  but  is  liable  to  be  amerced  to  the  king.     A  re- 
traxit  differs  from  a  nonsuit,  in  that  the  one  is  negative,  and  the  other  posi- 
tive :  the  nonsuit  is  a  mere  default  and  neglect  of  the  plaintiff,  and  there* 
^  fore  he  is  allowed  to  begin  his  suit  again,  upon  payment  of  costs  ;  but  a 
I  retraxit  is  an  open  and  voluntary  renunciation  of  his  suit,  in  court,  and  by 
*  this  he  for  ever  loses  his  action.    A  discontinuance  is  somewhat  similar  to  a 
A  nonsuit ;  for  when  a  plaintiff  leaves  a  chasm  in  the  proceedings  of  his 
}  cause,  as  by  not  continuing  the  process  regularly  from  day  to  day,  and 
^  time  to  time,  as  he  ought  to  do,  the  suit  is  discontinued,  and  the  defendant 
is  no  longer  bound  to  attend  ;•  but  the  plaintiff  must  begin  again,  by  suing 
out  a  new  original,  usually  paying  costs  to  his  antagonist.     Anciently,  by 
the  demise  of  the  king,  all  suits  depending  in  his  courts  were  at  once  dis- 
continued,  and  the  plaintiff  was  obliged  to  renew  the  process,  by  suing  out 
a  fresh  writ  from  the  successor  ;  the  virtue  of  the  former  writ  being  totally 
gone,  and  the  defendant  no  longer  bound  to  attend  in  consequence  thereof; 
but,  to  prevent  the  expense  as  well  as  delay  attending  this  rule  of  law,  the 
statute  1   £dw.  VI.  c.  7.  enacts,  that  by  the  death  of  the  king  no  action 
shall  be  discontinued ;  but  all  proceedings  shall  stand  good  as  if  the  same 
king  had  been  living. 

When  the  plaintiff  hath  stated  his  case  in  the  declaration,  it  is  incum- 
bent on  the  defendant  within  a  reasonable  time  to  make  his  defence  and  to 
put  in  a  plea  ;  else  the  plaintiff  will  at  once  recover  judgment  by  default, 
or  nihil  dicit  of  the  defendant. 

Defence,  in  its  true  legal  sense,  signifies  not  a  justification,  protection, 
or  guard,  which  is  now  its  popular  signification ;  but  merely  an  oppos' 
ing  or  denial  (from  the  French  verb  defender)  of  the  truth  or  validity  of 
the  complaint.  It  is  the  contestatio  litis  of  the  civilians  :  a  general  asser- 
tion that  the  plaintiff  hath  no  ground  of  action,  which  assertion 
[•297]  is  afterwards  extended  *and  maintained  in  his  plea.  For  it 
would  be  ridiculous  to  suppose  that  the  defendant  comes  and  d^ 
fends  (or,  in  the  vulgar  acceptation,  justifies)  the  force  and  injury,  in  one 
line,  and  pleads  that  he  is  not  guilty  of  the  trespass  complained  of,  in 
the  next.  And  therefore  in  actions  of  dower,  where  the  demandant  doth 
not  count  of  any  injury  done,  but  merely  demands  her  endowment  (A),  and 
in  assises  of  land,  where  also  there  is  no  injury  alleged,  but  merely  a 
question  of  right  stated  for  the  determination  of  the  recognitors  or  jury, 

(A)  See  page  974.  (ft)  Rastal.  Ent.  134. 

{%)  3  Bulstr.  975.    4  Inst.  189. 

(9).ButanleM  the  defendant  take  advantage  defendant  is  entitled  to,  and  how  be  ihould 

of  the  plaintiflF's  neglect,   by  signing  such  sign  a  judgment  of,  and  the  costs  on  a  mom 

jndgment,  the  jilaintiff  may  deliver  his  deola-  pros,  see  Tidd,  8  ed.  idez,  tit.  Non  Pros. 

ration  at  any  tune  within  a  year  next  after  the  In  New- York  the  defendant  mast  enter  a 

return  of  the  writ.    3  T.  R.  123.    5  ib.  35.    7  rule  for  the  plaintiff  to  declare,  before  he  e«a 

ib.  7.  Bed  vide  2  N.  R.  404.    As  to  when  the  non  proe  the  pUiatdff. 
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the  tenant  makes  ncf  such  defence  (Q.  In  writs  of  entry  (m),  where  no 
injniT  is  stated  in  the  connt,  but  merely  the  right  of  the  demandant  and 
the  defectiye  title  of  the  tenant,  the  tenant  comes  and  defends  or  denies 
his  right,  jus  smum ;  that  is,  (as  I  understand  it,  though  with  a  small 
grammatical  inaccuracy),  the  right  of  the  demandant,  the  only  one  ex* 
pressly  mentioned  in  the  pleadings,  or  else  denies  his  own  right  to  be  such, 
as  is  suggested  by  the  count  of  the  demandant.  And  in  writs  of  right  (n) 
the  tenant  always  comes  and  defends  the  right  of  the  demandant  and  his 
seisiny  jus  praeeUcti  S.  et  seisinam  ipsius  {o)  (or  else  the  seisin  of  his  ances- 
tor, upon  which  he  counts,  as  the  case  may  be),  and  the  demandant  may 
reply,  that  the  tenant  unjustly  defends  his,  the  demandant's,  right,  and  the 
seisin  on  which  he  counts  (p).  All  which  is  extremely  clear,  if  we  un- 
derstand  by  defence  an  opposition  or  demaly  but  it  is  otherwise  inexplicably 
difficult  (9). 

The  courts  were  formerly  very  nice  and  curious  with  respect  to  the  na- 
ture of  the  defence,  so  that  if  no  defence  was  made,  though  a  sufficient 
plea  was  pleaded,  the  plaintiff  should  recover  judgment  (r) :  and  there- 
fore the  book  entitled  novae  narrationes  or  the  new  talys  (s),  at  the  end  of 
almost  every  count,  narratio,  or  tale,  subjoins  such  defence  as  is  proper  for 
the  defendant  to  make.  For  a  general  defence  or  denial  was  not  pru- 
dent in  every  situation,  since  thereby  the  propriety  of  the  writ,  the  com- 
petency of  the  plaintiff,  and  the  cognizance  of  the  court,  were 
allowed.  By  defending  the  force  and  injury,  *the  defendant  waved  [*298] 
all  pleas  of  misnosmer  (t) ;  by  defending  the  damages,  all  excep- 
tions to  the  person  of  the  plaintiff;  and  by  defending  either  one  or  the 
other  when  and  where  it  should  behove  him,  he  acknowledged  the  jurisdic- 
tion of  the  court  (u).  But  of  late  years  these  niceties  have  been  very  de* 
aervedly  discountenanced  (to) :  though  they  still  seem  to  be  law,  if  insisted 
on  {x). 

Before  defence  made,  if  at  all,  cognizance  of  the  suit  must  be  claimed  or 
demanded ;  when. any  person  or  bK>dy  corporate  hath  the  franchise,  not 
only  of  holding  pleas  within  a  particular  limited  jurisdiction,  but  also  of 
the  cognixance  of  vleas :  and  that,  either  without  any  words  exclusive  of 
other  courts,  whicn  entitles  the  lord  of  the  franchise,  whenever  any  suit 
that  belongs  to  his  jurisdiction  is  commenced  in  the  courts  at  Westminster, 
to  demand  the  cognizance  thereof:  or  with  such  exclusive  words,  which 
also  entitle  the  defendant  to  plead  to  the  jurisdiction  of  the  court  (y).  Upon 
this  claim  of  cognizance,  if  allowed,  all  proceedings  shall  cease  in  the  su- 
perior court,  and  the  plaintiff  is  left  at  liberty  to  pursue  his  remedy  in  the 
special  jurisdiction.  As,  when  a  scholar,  or  other  privileged  person  of  the 
universities  of  Oxford  or  Cambridge,  is  impleaded  in  the  courts  at  West- 
minster, for  any  cause  of  action  whatsoever,  imless  upon  a  question  of  free- 
hold (s)  (10).     In  these  cases,  by  the  charter  of  those  learned  bodies,  con- 

(I)  Bootti  of  real  actions,  116.  teaU  fwl  iefendt  tort  et  force^  home  doyt  entendre 

(m)  Book  n.  Append.  No.  V.  ^  S.  ami  ee  excuse  de  tort  a  <«y  eurmyt  per  counte,  et 

in)  Append.  No.  L  4  9.  fait  »e  partie  al  pie ;  et  per  tant  quU  drfende  lee 

(o)  Co.  Entr.  183.  damages,  il  affirm  le  parte  able  desire  respondu  ;  et 


(p)  Sov.  Nor.  330.  edit.  1534.  per  tant  gmfdefende  on  et  quant  il  deverOj  il  oo- 

(ff)  Hie  true  reason  of  this,  sets  Booth,  (on  real  eepu  la  paiar  de  court  de  oonustre  ou  trier  UmrpU. 

actions,  94. 113.)  I  could  never  yet  find ;  so  little  did  (Mod,  tenend,  eur.  406.  edU.  1534.)    See  also  Co. 

he  understand  of  principles !  LiU.  137. 

(r)  Co.  Litt.  187.  (w)  Salk.  317.    Lord  Raym.  383. 


(s)  edU.  1534.  («}  Garth.  330.    Lord  Raym.  317. 

it)  nieloal.  dig.  1 14,  e.  1,  pag.  357.  (y)  3  Lord  Raym.  836.    10  Mod.  196 

(«)  Em  la  defence  sont  t^'  ekoses  entendantz;  per        (s)  See  pa^  63. 

(10)  But  onlT  rendmt  membera  of  either  uuTenity  art  entitled  to  tliis  {privilege,  it  b*- 
iBi  beal  aa  weU  aa  peiaonal.    2  Wils.  310. 
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firmed  by  act  of  parliament,  the  chancellor  or  vice-chancellor  may  pot  in 
a  claim  of  cognizance ;  which,  if  made  in  due  time  and  form,  and  with 
due  proof  of  die  facts  alleged,  is  regularly  allowed  by  the  courts  (a).  It 
must  be  demanded  before  full  defence  is  made  (b)  or  imparlance  prayed ; 
for  these  are  a  submission  to  the  jurisdiction  of  the  superior  court,  and  the 
delay  is  a  laches  in  the  lord  of  the  franchise :  and  it  will  not  be  allowed,  if 
it  occasions  a  failure  of  justice  (c),  or  if  an  action  be  brought  against  the 
person  himself,  who  claims  the  franchise,  unless  he  hath  tdso  a  power  in 

such  case  of  making  another  judge  {d)  (11). 
[*299]  *  After  defence  made,  the  defendant  must  put  in  his  plea.  But, 
before  he  defends,  if  the  suit  is  commenced  by  capias  or  latitat^ 
without  any  special  original,  he  is  entitled  to  demand  one  imparlance  {e),  or 
licentia  loquendi ;  and  may,  before  he  pleads,  have  more  time  granted  by 
consent  of  the  court ;  to  see  if  he  can  end  the  matter  amicably  without 
farther  suit,  by  talking  with  the  plaintiff :  a  practice,  which  is  {f)  sup- 
posed to  have  arisen  from  a  principle  of  religion,  in  obedience  to  that  pre* 
cept  of  the  gospel,  "  agree  with  tldne  adversary  quickly,  whilst  thou  art 
in  the  way  with  him  {g)"  And  it  may  be  observed  that  thig  gospel  pre- 
cept has  a  plain  reference  to  the  Roman  law  of  the  twelve  tables,  which 
expressly  directed  the  plaintiff  and  defendant  to  make  up  the  matter,  while 
they  were  in  the  way,  or  going  to  the  praetor, — in  via,  rem  uti  pacuht  orato. 
There  are  also  many  other  previous  steps  which  may  be  taken  by  a  de- 
fendant before  he  puts  in  his  plea.  He  may,  in  real  actions,  demand  a 
view  of  the  thing  in  question,  in  order  to  ascertain  its  identity  and  other 
circumstances.  He  may  crave  oyer  (h)  of  the  writ  (12),  or  of  the  bond 
(12),  or  other  specialty  upon  which  the  action  is  brought :  that  is,  to  hear 
it  read  to  him  ;  the  generality  of  defendants  in  the  times  of  ancient  sim- 
plicity being  supposed  incapable  to  read  it  themselves,  whereupon  the 
whole  is  entered  verbatim  upon  the  record,  and  the  defendant  may  take  ad- 
vantage of  any  condition  or  other  part  of  it,  not  stated  in  the 
[*300]    plaintifTs  declaration  (12).     *In  real  actions  also  the  tenant  may 


(a)  Hardr.  505. 

(6)  Rast.  1S8,  ^.    1  Chitty  od  PI.  364. 

(c)  S  Ventr.  363. 

(d)  Hob.  87.  Year-book,  M.  8  Hen,  VL  ».  In 
this  latter  case  the  chancellor  of  Oxford  claimed 
cognizance  of  an  action  of  trespass  brought  against 
himself ;  which  was  disallowed,  because  he  should 
not  bejudge  in  his  own  cause.  The  argument  used 
by  Serjeant  Rolfe,  on  behalf  of  the  cognizanc^  is 
curious  and  worth  transcribing.— /eo  vmu  tkrai  vm 
faUe.  En  Mom  tempt  fuU  im  fufe,  et  ovetl  fnii 
•M  grand  offenctf  et  U  eardmai*  mndmU  a  liiy  ef 


difoyciit  a  hty  "peccasti :"  et  U  dity  "jvdiea  me  ;** 
et  He  dieoyent,  **  mm  posetmutf  quia  eapvt  et  eeeU- 
time :  jmdnca  teipeum  .*"  et  Papoetol  dU,  "Jmdioo 
me  cremari  ;**  etfmt  combuetu*  :  et  apree  Juit  «m 
•otncf .  Btweeoeat  il/mt  eon  }uge  doMae,  et  ts- 
evKt  n^eet  pae  incomoement  qne  wi  home  nit  ym 
demene. 

(e)  Amiond.  No.  IIL  «  6. 

(/)  GUb.  Hist.  Com.  n.  35. 

(g)  Matt.  T.  35. 

(X)  Append.  No.  in. «  6. 


tjuge 


(11)  But  a  party  may  waive,  and  preclude 
bimaeir  from  taking,  any  objection  to  a  deci> 
aioD  on  thia  account ;  for  if  a  defendant  agree 
to  refer  the  matter  to  the  plaintiff,  he  cannot 
object  to  the  award  that  the  plaintiff  was  a 
judge  in  his  own  cause.  Thus  in  Matthew  t. 
011erton,4Mod.226.  Comb.  218.  Hard.  44. 
which  was  an  action  of  debt  upon  an  award, 
and  a  rerdict  for  the  plaintiff;  and,  upon  its 
being  moTcd  in  arrest  of  judgment,  Uie  exoep- 
tion  taken  was,  that  the  matter  in  difference 
was  referred  to  the  plaintiff  himself,  who  made 
an  award.  Sed  non  allocatur.  And  the  case 
of  Serjeant  Hards  was  remembered  by -Dolben, 
justice,  ▼!>.  The  Serjeant  took  a  horse  from 
my  lord  of  Cankeibory's  bailiff,  fiv  a  deodud. 


and  the  archbishop  brought  his  action ;  end  it 
coming  to  a  trial  at  the  assises  in  Kent,  the 
seiieant,  by  rule  of  court,  referred  it  to  the 
archbishop,  to  set  the  price  of  the  borse,  which 
was  done  accordingly ;  and  the  Serjeant  after- 
wards moved  the  court  to  set  aside  the  award 
for  the  reason  now  offered,  but  it  was  denied 
by  lord  Hale  and  per  totam  curiam. 

(12)  But  now  a  defendant  is  not  allowed 
oyer  of  the  urriL  1  B.  dc  P.  646.  3  B.  dc  P. 
395.  7  East,  383.  As  to  the  demand  and 
giving  of  oyer,  and  the  manner  of  setting  oat 
deeds,  dec.  therein,  see  1  Saund.  9.  (1).  S89. 
(2).  2  Saund.  9.  (12,  13).  46.  (7).  366.  (1). 
405.  (1).  410.  (2).  Tidd,  8  ed.  635  to  638.  and 
index,  tit.  Oyer.    1  Chit,  on  PL  369  to  375. 
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pimy  m  aidy  or  call  for  assistance  of  another,  to  help  him  to  plead,  be- 
cause of  the  feebleness  or  imbecility  of  his  own  estate.  Thus  a  tenant 
for  life  may  pray  in  aid  of  him  that  hath  the  inheritance  in  remainder  or 
reversion  ;  and  an  incumbent  may  pray  in  aid  of  the  patron  and  ordinary : 
that  is,  that  they  shall  be  joined  in  the  action,  and  help  to  defend  the  title. 
Voueker  also  is  the  calling  in  of  some  person  to  answer  the  action,  that 
hath  warranted  the  title  to  the  tenant  or  defendant.  This  we  still  make 
use  of  in  the  form  of  common  recoveries  (t),  which  are  grounded  on  a 
writ  of  entry ;  a  species  of  action  that  we  may  remember  relies  chiefiy  on 
the  weakness  of  the  tenant's  title,  who  therefore  vouches  another  person  to 
warrant  it.  If  the  vouchee  appears,  he  is  made  defendant  instead  of  the 
voacher:  but,  if  he  afterwards  makes  default,  recovery  shall  be  had 
against  the  original  defendant ;  and  he  shall  recover  over  an  equivalent  in 
value  against  tbe  deficient  vouchee.  In  assises  indeed,  where  the  princi- 
pal question  is,  whether  the  demandant  or  his  ancestors  were  or  were  not  in 
possession  till  the  ouster  happened,  and  the  title  of  the  tenant  is  little  (if. 
at  all)  discussed,  there  no  voucher  is  allowed  ;  but  the  tenant  may  bring  a 
writ  of  warrantia  chartae  against  the  warrantor,  to  compel  him  to  assist 
him  with  a  good  plea  or  defence,  or  else  to  render  damages  and  the  value 
of  the  land,  if  recovered  against  the  tenant  (k).  In  many  real  actions 
also  (Q,  brought  by  or  against  an  infant  under  the  age  of  twenty-one 
years,  and  also  in  actions  of  debt  brought  against  him,  as  heir  to  any  de- 
ceased ancestor,  either  party  may  suggest  the  nonage  of  the  infant,  and 
pray  that  the  proceedings  may  be  deferred  till  his  full  age ;  or  (in  our 
legal  phrase)  that  the  mfant  may  have  his  age,  and  that  the  parol  may 
dmmLTy  that  is,  that  the  pleadings  may  be  staid  ;  and  then  they  shall  not 
proceed  till  his  full  age,  unless  it  be  apparent  that  he  cannot  be  prejudiced 
thereby  (m).  But,  by  the  statutes  of  Westm.  1.  3.  Edw.  I.  c.  46.  and  of 
Glocester,  6  Edw.  I.  c.  2.  in  writs  of  entiy  sur  disseisin  in  some 
paiticular  cases,  and  in  actions  ancestrel  brought  by  *an  infant,  [*301] 
the  parol  shall  not  demur  :  otherwise  he  might  be  deforced  of  his 
whole  property,  and  even  want  a  maintenance  till  he  came  of  age.  So 
likewise  in  a  writ  of  dower  the  heir  shall  not  have  his  age  ;  for  it  is  neces- 
sary that  the  widow's  claim  be  immediately  determined,  else  she  may  want 
a  present  subsistence  (n).  Nor  shall  an  infant  patron  have  it  in  a  quote 
impedit  (o),  since  the  law  holds  it  necessaiy  and  expedient  that  the  church 
be  immediately  filled  (13). 

When  these  proceedings  are  over,  the  defendant  must  then  put  in  his 
excuse  or  plea.  Pleas  are  of  two  sorts  ;  dilatory  pleas,  and  pleas  to  the 
action.  Dilatory  pleas  are  such  as  tend  merely  to  delay  or  put  off  the  suit, 
by  questioning  the  propriety  of  the  remedy,  rather  than  by  denying  the  in- 
jury :  pleas  to  the  action  are  such  as  dispute  the  very  cause  of  suit.  The 
fwmer  cannot  be  pleaded  after  a  general  imparlance,  which  is  an  acknow- 
ledgment of  the  propriety  of  the  action.    For  imparlances  are  either  genera/, 

(t)  Book  n.  Append.  No.  V. « t.  (m)  Finch,  L.  360. 

(ft)  P.  N.  B.  1».  (n)  1  RoU.  Abr.  137. 

(0  D7«r,  137.  (0)  Ibid.  138. 

(13)  In  New- York,  imperlancee,  ▼ouchen,  appointed  for  them,  (id.  454,  ^  43) ;  but  the 

«ia  prayers,  and  receipts  are  abolished,  (2  R.  execution  on  the  decree  against  suok  mfania 

8. 341,  ^  17) :  this  was  proper  in  oonsequenee  is  not  to  be  executed  for  one  year  after  the 

ef  abolishing  the  old  real  actioni  for  trying  decree.    (Id.  455^  }  54.) 

"  '  '  '  **     *  d  by  special  or- 


ot  abobshiBg  the  old  real  actions  for  trying    decree.    (Id.  455.  6  54.) 

title.    Suits  against  heirs  are  not  here  delayed       By  the  rules  ot  tne  court,  and  by 

oa  account  of  their  in^cy,  but  guardians  are    ders,  the  defendant  haa  time  to  plei 
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of  which  we  have  before  spoken,  and  which  are  granted  of  course ;  or  jpt- 
cta/,  with  a  saving  of  all  exceptions  to  the  writ  or  count,  which  may  be 
granted  by  the  prothonotary  ;  or  they  may  be  still  more  special^  with  a  sav- 
ing of  all  exceptions  whatsoever  which  are  granted  at  the  discretion  of  the 
court  (p). 

1.  Dilatory  pleas  are  (14),  1.  To  ihe  jurisdiction  oi  the  court :  alleging, 
that  it  ought  not  to  hold  plea  of  this  injury,  it  arising  in  Wales  or  beyoi^ 
sea ;  or  because  the  land  in  question  is  of  ancient  demesne,  and  ought  only 
to  be  demanded  in  the  lord's  court,  &c.  2.  To  the  disability  of  the  plain- 
tiff, by  reason  whereof  he  is  incapable  to  commence  or  continue  the  suit ; 
as,  that  he  is  an  alien  enemy,  outlawed,  excommunicated,  attainted  of  trea- 
son or  felony,  under  a  praemunire,  not  in  rerum  natura  (being  only  a  fictitious 

person),  an  infant,  a  feme-covert,  or  a  monk  professed  (15).  In 
[^302]    abatement,  which  abatement  is  either  of  the  *writ  or  the  count,  for 

some  defect  in  one  of  them ;  as  by  misnaming  the  defend^, 
which  is  called  a  misnomer ;  giving  him  a  wrong  addition,  as  esquire  in- 
stead of  knight ;  or  other  want  of  form  in  any  material  respect  ( 16).  Or, 
it  may  be,  that  the  plaintiff  is  dead  ;  for  the  death  of  either  party  is  at 
once  an  abatement  of  the  suit.  And  in  actions  merely  personal,  arising  ex 
delicto,  for  wrongs  actually  done  or  committed  by  the  defendant,  as  tres- 
pass, battery,  and  slander,  the  rule  is  that  actio  personalis  moritur  cum  per' 
sona  (q) ;  and  it  never  shall  be  revived  either  by  or  against  the  executors 
or  other  representatives.  For  neither  the  executors  of  the  plaintiff  have 
received,  nor  those  of  the  defendant  have  committed,  in  their  own  personal 
capacity,  any  manner  of  wrong  or  injury.  But  in  actions  arising  ex  CMt- 
tractu,  by  breach  of  promise  and  the  like,  where  the  right  descends  to  the 
representatives  of  the  plaintiff,  and  those  of  the  defendant  have  assets  to  an- 
swer the  demand,  though  the  suits  shall  abate  by  the  death  of  the  parties, 
yet  they  may  be  revived  against  or  by  the  executors  (r) :  being  indeed  ra- 
ther actions  against  the  property  than  the  person,  in  which  the  executors 
have  now  the  same  interest  that  their  testator  had  before  (17). 

(9)  19  Mod.  530.  (r)  March.  14. 

if)  4  Inst.  315. 

(14)  These  pleu  are  not  favoured  by  the  termed  rather  from  their  «^ieC0,  than  from  Uieir 
courts,  and  they  must  be  filed  within  four  days  being  strictly  such  pleas ;  for  as  oyer  of  th* 
after  the  day  upon  which  the  declaration  is  writ  can  no  longer  be  craved,  no  objection  can 
delivered,  both  cfays  being  inclusive.  1  T.  R.  be  teken  by  plea  to  matter  which  is  mereW 
277.    5  T.  R.  210.  contained  in  the  writ.  3  B.  &  P.  399.  1 B.  6c  P. 

(15)  As  to  this  plea,  see  1  Chit,  on  PI.  387,  645.  But  if  the  mistake  in  the  writ  be  carried 
386.  Whenever  the  subject  matter  of  the  plea  also  into  the  declaration,  or  rather  if  the  dedarm- 
or  defence  is,  that  the  plaintiflf  cannot  main-  tion,  which  is  presumed  to  coireapond  with  the 
tain  any  action  at  any  time,  in  respect  of  the  writ  or  bill,  be  incorrect  in  respect  of  some  ex- 
supposed  cause  of  action,  it  may,  and  usually  trinsic  matter,  it  is  then  open  to  the  defendant  to 
should,  be  pleaded  in  bar;  but  matter  which  plead  in  abatement  to  the  writ  or  bill,  1  B.  ^ 
usually  defeats  the  present  proceeding,  and  JP.  648 ;  and  as  to  such  pleas,  see  1  Chit  on 
4loes  not  shew  that  the  plaintiff  is  for  ever  pre-  PI.  390  to  394.  Consequently,  a  misnomer  of 
tsluded,  should  in  general  be  pleaded  in  abate^  the  defendant,  or  eivin^  him  a  wrong  addition, 
mmt.    4  T.  R.  227.    Some  matters  may  be  or  other  want  of  form  m  the  writ,  unless  it  be 

£  leaded  either  in  abatement  or  bar ;  as  out-  contained  in  the  declaration,  is  not  now  plead- 

iwry  for  felony,  alien  enemy,  or  attainder,  &c.  able  in  abatement.    See  1  Saund.  318.  n.  3.  3 

Bac.  Ab.  Abatement,  N.    Com.  Dig.  Abate-  B.  &  P.  395.    And  tbe  defendant,  to  take  ad- 

ment,  K.  vantage  of  any  defect  in  the  writ,  should  in 

The  defendant  may  also  plead  in  abatement,  general,  before  appearance,  move  to  set  it 

hiSfOr  her,' own  personal  disability;  as  in  case  aside  for  irregularity.     1  B.  dc  P.  647.     6 

of  coverture,    when  the   husband  ought   to  Moore,  168. 

have  been  joined.    3  T.  R.  627.    Bac.  Ab.  (17)  In  New- York,  actions  of  trespass  may 

Abatement,  O.  be  brought  by  executors  and  administrators 

(16)  Pleas  in  abatement  to  the  writ,  an  so  igainst  any  one  who  htm  wasted,  dettoyed. 
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Th0M  pk«8  to  the  jnriadietien,  to  the  disability,  or  in  abatement,  were 
Cumeily  Tory  often  used  as  mere  dilatory  pleas,  without  any  foandation  of 
troth,  and  calculated  only  for  delay  ;  but  now  by  statute  4^5  Ann.  c.  16, 
no  dilatory  plea  is  to  be  admitted,  without  affidavit  made  of  the  truth 
thereof,  or  some  probable  matter  shewn  to  the  court  to  induce  them  to  be- 
lieve it  true  (18).  And  with  respect  to  the  pleas  themselves,  it  is  a  rule, 
that  no  exception  shall  be  admitted  against  a  declaration  or  writ,  unless 
the  defendant  will  in  the  same  plea  give  the  plaintiff  a  better  {s) ;  that  is, 
shew  him  how  it  might  be  amended,  that  there  may  not  be  two  objections 
upon  the  same  account.  Neither,  by  statute  8  ^  9  W.  III.  c.  31.  shall 
any  plea  in  abatement  be  admitted  in  any  suit  for  partition  of  lands  ;  nor 
shall  the  same  be  abated  by  reason  of  the  death  of  any  tenant. 

*A11  pleas  to  the  jurisdiction  conclude  to  the  cognizance  of  the  [*303] 
court :  praying  "  judgment,  whether  the  court  will  have  further 
cognizance  of  the  suit :"  pleas  to  the  disability  conclude  to  the  person  ;  by 
praying  "  judgment,  if  the  said  A  the  plaintiff  ought  to  be  answered  :" 
and  pleas  m  abatement  (when  the  suit  is  by  original)  conclude  to  the  writ 
ot  declaration ;  by  praying  **  judgment  of  the  writ,  or  declaration,  and  that 
the  same  may  be  quashed,**  cassetur,  made  void,  or  abated ;  but,  if  the  ac- 
tion  be  by  bill,  the  plea  must  pray  *' judgment  of  the  bill,**  and  not  of  the 
declaration ;  the  bill  being  here  the  original,  and  the  declaration  only  a 
copy  of  the  bill. 

When  these  dilatory  pleas  are  allowed,  the  cause  is  either  dismissed 
from  that  jurisdiction ;  or  the  plaintiff  is  stayed  till  his  disability  be  remov- 
ed;  or  he  is  obliged  to  sue  out  a  new  writ,  by  leave  obtained  from  the 
court  {t] :  or  to  amend  and  new-frame  his  declaration.  But  when  on  the 
other  hand  they  are  Overruled  as  frivolous,  the  defendant  has  judgment  of 
rtsponderU  ouster,  or  to  anstoer  over  in  some  better  manner.  It  is  then  in- 
cumbent on  him  to  plead. 

2. '  A  plea  to  the  action ;  that  is,  to  answer  to  the  merits  of  the  complaint 
This  is  done  by  confessing  or  denying  it. 

A  confession  of  the  whole  complaint  is  not  very  usual,  for  then  the  de- 
fendant would  probably  end  the  matter  sooner ;  or  not  plead  at  all,  but  suf- 
fer judgment  to  go  by  default.  Yet  sometimes,  after  tender  and  refusal  of 
a  debt,  if  the  creditor  harasses  his  debtor  with  an  action,  it  then  becomes 
necessary  for  the  defendant  to  acknowledge  the  debt,  and  plead  the  tender ; 
adding,  that  he  has  always  been  ready,  tout  temps  prist,  and  still  is  ready, 
uncore  prist,  to  discharge  it :  for  a  tender  by  the  debtor  and  refusal  by  the 
creditor  will  in  all  cases  discharge  the  costs  (u ),  but  not  the  debt  itself ; 
though  in  some  particular  cases  the  creditor  will  totally  lose  his 
money  (o)  (19).     *But  frequently  the  defendant  confesses  one  port    [*304] 

(«)  Brownl.  180.  («)  1  Vent.  SI. 

<f)  Co.  Kntr.  S71 ,  (v)  Litt.  «  838.    Co.  Lilt.  900. 

takmi,  c«m«d  awaT,  or  eoiiTartad  to  hia  own  attorney  of  the  same  court,  to  be  sued  bj  bill, 

nae,  tlM  gooda  of  the  tostator  or  inteatate  it  is  supposed  does  not  require  an  affidavit   3 

ia  hia  lifetime  or  afterwarda ;   and  alao  for  B.  dc  P.  397.    1  Chit,  on  rl.  401.    As  to  the 

tnapaaa  committed  on  the  landa  of  the  de-  form  of  the  affidaTit,  see  1  Chit,  on  PI.  408. 

eeaaed  in  hia  lifetime.     Executors,  &e.  are  Tidd,  8  ed.  693. 

abo  liable  for  sacb  treapassas  committed  by  (19)  As  to  the  form  and  requisites  of  this 

the  deceased  in  hia  lifeiiow.    (2  R.  S.  114.  ^  plea  in  assumpsit,  see  3  Chit,  on  PI.  4.  ed. 

4,  5,  &)  992 ;  in  debt,  id.  955,  and  Lee  Prao.  Diet,  tit, 

(18)  Sham  pleas  are  not  dilatory  pleaa  with*  **  Teniler ;"  sod  as  to  the  payment  of  nM>ney 

it  the  atatatefaad  an  aifidaTitia  not  necessary  into  court  on,   see  Tidd,  6  ed.  index,  tit. 

in  all  ceaee ;  thus,  a  plea  of  privilege,  aa  an  *'  Money ;"  Lee  Diet  tit  «*  Payment  of  Mo- 
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of  the  complaint  (by  a  cognovit  actionem  in  respect  thereof)  (20),  and  tn* 
veraes  or  denies  the  rest :  in  order  to  afoid  the  ejq>ense  of  carrying  that 

(30)  Am  to  cognorits  in  general,  see  Tidd,  8  ed.  606  to  609.  Lee's  Diet,  tit  CogooriL 


ney  into  Coait."  As  to  the  replication,  &c. 
see  also  3  Chit,  on  PL  1151  to  1156,  and  Lee 
Diet.  tit.  "Tender." 

As  questions  relative  to  the  tender  of  a  debt 
or  money  are  of  so  frequent  occurrence,  we 
will  consider  the  respective  rules  and  deci- 
sions under  the  following  beads  :  let.  What 
is  a  good  tender.  2d.  In  what  eases  it  may  be 
made.  And  Uutlvt  the  effect  and  advantages 
gained  by  it ;  and;  how  these  may  be  super- 
seded. 

1.  What  is  a  good  Tender. — It  is  a  ge- 
neral rule,  that  in  order  to  constitute  a  good 
legal  tender,  the  party  should  not  only  be  ready 
to  pay,  and  make  an  actual  offer  of  the  sum 
due,  but  actually  produce  the  same,  unless 
such  production  be  dispensed  with  by  the  ex- 
press declaration  of  the  creditor  that  he  w^ill 
not  accept  it,  or  by  some  equivalent  act.  10 
East,  101.  5  £sp.  R.  48.  3  T.  R.  684.  Peaks 
C.  N.  P.  88.  1  Cromp.  152.  2  M.  &  S.  86. 
7  Moore,  59.  If  the  plaintiff  do  not  object  to 
receive  the  money,  it  is  not  sufficient  for  the 
defendant  to  prove  that  he  had  the  money  with 
him,  and  held  it  in  a  bag  under  his  ami,  he 
ought  to  have  laid  it  down  for  him.  Id.  ibid. 
Bull.  N.  P.  157.  6£sp.46.  IfA.  says,  lam 
not  aware  of  the  exact  balance,  but  if  any  be 
due  I  am  ready  to  pay  it,  this  is  no  tender.  15 
East.  428. 

With  respect  to  the  nature  of  the  money 
tendered,  it  should  be  in  the  current  coin  of 
the  realm,  and  not  in  bank  notes ;  and  see  the 
56  Geo  HI.  c.  68.  s.  11,  bv  which  sold  coin  is 
declared  to  be  the  only  legal  tender.  But  a 
tender  in  bank  notes  is  good,  unless  particulaxiy 
objected  to  on  that  account  at  the  time.  3  T. 
R.  554.  2  B.  &  P.  526.  So  is  a  tender  of 
foreign  coin  made  current  here  by  royal  pro- 
clamation. 5  Rep.  114.  h.  So  is  a  tender  of 
provincial  bank  notes,  or  a  draft  on  a  banker, 
unless  so  objected  to.  Peake  N.  P.  3  ed.  239. 
Tidd,  8  ed.  187.  n.  f.  It  seems,  that  as  any 
money  coined  at  the  mint  upon  which  there  is 
the  king's  stamp  is  good,  and  that  all  such 
money  is  good  in  proportion  to  its  value,  with- 
out a  proclamation,  such  money  would  be  a 
good  tender.    2  Salk.  446. 

With  respect  to  the  amount  of  the  sum  ten- 
dered, it  should  in  general  be  an  effer  of  the 
epeeific  aum  duet  unqualified  by  any  eireumatanee 
whatever;  and  therefore  tendering  a  larger 
sum,  and  making  cross  demand,  is  insufficient. 

2  D.  dc  R.  305.  A  tender  of  202.  in  bank  notes, 
with  a  request  to  pay  over  the  difference  of 
fifteen  guineas,  is  not  a  good  tender  as  to  the 
fifteen  guineas,  thoush  it  would  have  been 
otherwise  if  the  tender  had  been  in  guineas. 

3  Campb.  70.  1  Campb.  181.  6  Taunt.  336. 
But  a  tendei  of  a  larger  sum  generally  is  good. 
5  Rep.  114.  8  T.  R.  683.  sed  vid.  2  Esp. 
711.  And  a  tender  of  a  larger  sum,  and  ask- 
ing change,  is  good,  provided  the  creditor  do 
not  object  to  it  on  tnat  account,  but  only  de- 
mands a  larger  sum.  6  Taunt.  336.  Peake 
C.  N.  P.  88.    2  Esp.  C.  711.    3  Campb.  70. 


and  see  1  Oow.  C.  N.  P.  121.  A  tender  of  a 
sum  to  A.,  including  both  a  debt  due  to  A.,  B.« 
and  C,  and  also  a  debt  due  to  C,  is  ajeood 
tender  of  the  debt  due  to  the  three,  3  T.  R. 
683 ;  and  if  several  crediton,  to  whom  money 
is  due  in  the  same  right,  assemble  for  the  pur- 
pose of  demanding  payment,  a  tender  ot  the 
gross  sum,  which  they  all  refuse  on  account 
of  the  insufficiency  of  the  amount,  is  good. 
Peake  C.  88.    2T.  R.414. 

To  constitute  a  good  tender,  it  must  be  an 
nnconditional  one  in  payment  of  the  debt ;  and 
therefore  where  a  tender  of  payment  was  madSr 
accompanied  with  a  protestation  against  the 
right  of  the  party  to  receive  it,  it  was  held  in- 
sufficient 3  Esp.  C.  91.  So  is  a  tender  ac- 
companied with  the  demand  of  a  receipt  in 
full,  (5  Esp.  Rep.  48.  2  Campb-  21.  sed  vid. 
Peake  C.  179.  Stark,  on  Evid.  part  4.  1392. 
n.  (g)  or  upon  condition  that  it  shall  be  re- 
ceived as  the  whole  of  the  balance  due,  (4 
Campb.  156.)  or  that  a  particular  document 
shall  be  given  up  to  be  cancelled.  2  Campb. 
21.  To  constitute  a  good  tender  o{^dtqA»  the 
buyer  must  be  called  on  opening  thJiroks,  1 
Stra.  533.  and  the  defendant  must  d^Bjn  his 
power  to  make  it  good.    1  Stra.  50^  ^^ 

With  respect  to  the  lime  of  the  tender,  it 
should  be  observed,  that  in  order  to  avoid  the 
defendant's  liability  to  damages  for  the  non- 
performance of  the  contract,  it  should  be  made 
m  the  very  time  agreed  upon  for  the  nerform- 
ance  of  such  contract ;  a  tender  after  such 
time  only  goes  in  mitigation  of  damages  for 
the  breach  of  the  contract,  and  not  even  then 
if  the  tender  be  not  made  before  the  writ  sued 
ouu  7  Taunt.  487.  See  21  Jac.  I.  e.  16.  s. 
5.  It  is  said  to  have  been  decided  by  BuUer, 
J.,  that  a  tender  on  the  day  the  bill  is  filed  is 
not  available,  there  being  no  fraction  of  a  day. 
Imp.  K.  B.  324  ;  consequently,  if  payment  of 
a  bill  has  been  demanded  on  the  day  it  was 
due,  and  the  acceptor  plead  a  subsequent  ten- 
der, it  will  not  avail,  8  East,  168.  5  Taunt. 
240.  1  Marsh.  Rep.  36.  1  Saund.  33.  a.  note 
2.  But  that  doctrine  is  not  law,  and  it  is  no 
answer  to  a  plea,  of  tender,  that  the  plaintiff 
had  before  the  tender  instructed  his  attorney 
to  sue  out  the  writ,  and  that  the  attorney  had 
applied  before  the  tender  for  the  writ  which 
was  afterwards  sued  out,  8  T.  R.  629 ;  and  if 
the  plaintiff  brings  his  actios,  and  disconti- 
nues it,  and  commences  another,  a  tender  be- 
fore the  latter  action  is  good.  1  Moore,  200. 
To  constitute  a  good  tender  of  stock,  it  should 
he  made  on  the  venr  day,  1  Stra.  579 ;  and  at 
the  last  part  of  the  day  it  can  be  accepted.  2> 
Id.  777.  832.  Any  partr,  being  an  agent  of 
the  debtor,  may  tender  the  money.  2  M.  d& 
S.  86. 

With  respect  to  the  persons  to  whom  the 
tender  should  be  made,  it  will  soffioe  if  it  be 
to  the  creditor  or  any  authorised  agent,  i 
Campb.  477.  Tender  toan  attorney,  sntho- 
rized  to  isi  ...  .      -.       . 

623. 


» issue  out  a  writ,  dee.  is  tood.    DongL 
And  a  tender  to  an  umit  W  been  hod 
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put  to  a  formal  trial,  which  he  has  no  ground  to  litigate.    A  speciea  of 
this  aort  of  confession  is  the  payment  of  money  into  court  (to) :  which  is  for 

(w)  Stjl.  Pnc.  Reg.  (edU.  1657.)  301.    S  Keb.  555.    Salk.  505. 


good,  ulthoiigii  the  principal  had  previooalj 
prohibited  the  agent  from  receiTing  the  mone^ 
if  offered,  the  principal  haring  put  his  boai' 
nets  into  the  handa  of  hia  attorney.  5  Taunt. 
a07.  1  Maxah.  65.  S.  C.  A  baUiff,  who  makea 
a  diatreaa,  cannot  delegate  his  authority ; 
theiefore  a  tender  to  his  agent  is  insufficient, 

6  Esp.  95 ;  and  a  tender  to  one  of  several 
ersditors  is  a  tender  to  alL    3  T.  R.  683. 

2dly.  In  what  Casbb  a  Tbndib  mat 
Bi  MADB  WITH  Eppbct.— In  general,  a  ten- 
der can  onW  be  made  with  effect  in  eases 
where  the  demand  is  of  a  liquidated  sum,  or 
of  a  sum  capable  of  liauidation  by  computa- 
tion. See  2  Burr.  1120.  Therefore  a  tender 
cannot  be  pleaded  to  an  action  for  general  da- 
mages upon  a  contract,  1  Vent.  356.  2  Bla. 
Rep.  837.  2  B.  &  P.  234.  3  B.  dc  P.  14; 
or  in  covenant,  unless  for  the  payment  of  mo- 
ney«  7  Taunt.  486.  1  Mooie,  200.  S.  C.  5 
Hod.  18.     1  Lord  Raym.  566.     12  Mod.  376. 

2  H.  Bla.  837 ;  or  for  a  tort,  2  Stra.  787.  906. 

7  T.  R.  335;  or  treapass.  2  Wils.  115.  It 
cannot  be  pleaded  to  an  action  for  dilapida- 
tions, 8  T.  R.  47.  Stra.  906 ;  or  for  not  re- 
pairin|^2  Salk.  596 ;  or  against  a  carrier  for 
aoods4poiled,  though  the  tender  should  be  of 
the  invoice  price,  2  B.  dc  P.  234 ;  or  for  not 
delivering  goods  at  a  certain  price  per  ton,  3 
B.  &  P.  14 ;  or  in  an  action  for  a  false  re- 
turn, 7  T.  R.  335;  or  for  mesne  profits,  2 
Wils.  115.  But  in  assumpsit  minst  a  carri- 
er for  not  delivering  gooda,  the  defendant  hav- 
inc  advertised  that  he  would  not  be  anawer- 
able  for  any  goods  beyond  the  value  of  20/., 
unless  they  were  entered  and  paid  for  accord- 
ingW.  a  tender  of  the  20^  would,  it  seems,  be 
available.  1  H.  Bla.  299.  So  a  tender  may 
be  made  with  effect  to  a  demand,  for  naviga- 
tion. Calls.  7  T.  R.  36.  1  Stra.  142:  or  in 
an  action  for  principal  and  interest  due  on 
bonds  (or  payment  of  monies  by  instalments. 

3  Burr.  1370.  So  the  penalty  of  a  bond  may 
with  effect  be  tendered.  2  Bla.  1190.  So  the 
arrears  of  a  bond  for  40/.,  payable  by  5/.  i>er 
annum.  2  Stra.  814.  So  a  tender  may  with 
effect  be  made  in  covenant  for  rent,  or  for  the 
advanced  rent  of  5L  ^r  acre  for  ploughing 
meadow  grounds,  2  H.  Bla.  837.  7  Taunt. 
486.  1  Moore,  200.  S.  C.  and  vide  2  Salk. 
506.  So  also  on  a  policy  of  inaurance,  19 
Geo.  II.  c.  37.  s.  7.  2  Taunt  317 ;  or  in  debt 
lor  penalty  for  exercising  trade  contrary  to  5 
Ells.  c.  4.  1  Burr.  431 ;  or  for  penalty  on 
game  laws,  being  actions  popular,  and  not  qui 
tam.  2  H.  Bla.  1052.  2  Stra.  1217.  Where 
a  party  has  wrongfully  possessed  himself  of 
foods,  no  tender  of  freight  is  necessary  in  or- 
der to  enable  the  party  to  maintain  the  action. 
2T.  R.285. 

t  Sm  2  R.  8.553,1 20,  dec.:  d04,f2e,dce. 
t  It  has  been  said,  that  if  apoa  tender  plead- 
ed the  plaintiff  will  not  receive  the  money 


Justices  of  the  peaci,  and  in  like  manner 
excise  and  custom-house  officers,  and  survey* 
ors  of  highways,  are  enabled  by  several  sta- 
tutes to  tender  amends  for  any  thing  done  by 
them  in  the  execution  of  their  offices.  See 
ante,  1  book,  354  n.  37,  et  seq.  Also  by  the 
21  Jac.  I.  c.  16.  s.  5.  in  case  of  involuntary 
trespasses,  tender  of  amends  may  be  made. 
See  ante,  16.t 

Lastly,  As  to  thb  Epfbct  op  a  Tbndbb, 

AND  the  AdvaNTAOBS    ACQUIRBD  BY   IT. - 

It  should  in  tbe  first  place  be  observed,  that 
the  debtor  is  liable  for  the  non-performance  of 
his  contract,  if  the  money  be  not  paid  at  the 
time  agreed  upon;  the  mere  tendering  the 
money  afterwards  is  not  sufficient  to  discharge 
him  from  auch  liability,  it  goes  only  la  mitiga- 
lion  of  damages;  though  indeed  if  a  jury 
should  find  that  no  damages  were  sustained 
by  reason  of  the  defendant  not  tendering  the 
money  at  the  time  agreed  upon,  the  defendant 
would  defeat  the  action  by  the  tender  after- 
wards. See  Salk.  622.  8  East,  168.  1  Loid 
Raym  254.  7  Taunt  486.  The  tender  of 
money  due  on  a  promissory  note,  accompanied 
with  a  demand  of  the  note,  stops  the  running 
of  interest.  3  Gampb.  296.  8  Eaat,  168.  4 
Leon.  209.  The  tender,  if  pleaded,  admiu 
the  contract  and  facts  stated  in  the  declara- 
tion. 3  Taunt.  95.  Peake,  15.  2  T.  R.  275. 
4  T.  R.  579.  If  therefore  the  defendant's  lia- 
bility is  to  be  disputed,  a  tender  should  not  be 
pleaded.  So  if  there  be  a  special  count,  and 
the  defendant  mean  to  deny  it,  the  tender 
should  be  pleaded  to  the  other  counts  only, 
and  see  Tidd,  8  ed.  676 ;  and  if  there  be  any 
doubt  as  to  the  sufficiency  of  the  tender,  it  is 
not  advisable  to  plead  it,  but  more  expedient 
to  pay  the  amount  into  court  upon  the  common 
rule ;  for  if  the  defendant  should  not  succeed 
in  proving  tbe  tender,  he  will  have  to  pay  all 
the  costs  of  the  trial ;  wheroas  if  the  money 
be  paid  into  court,  and  the  plaintiff'  cannot 
prove  more  due,  he  will  be  liable  to  pay  all 
cosU  subsequent  to  the  time  of  paying  the 
mone^  into  court.  If  the  sum  tendered  he  not 
sufficient,  and  the  plaintiff  should  succeed  oa 
the  general  issue,  the  plaintiff  would  still  be 
entitled  to  the  costs  ot  the  issue  on  tbe  plea 
of  tender.  5  East,  282.  5  Taunt.  660.  If 
the  defendant  bring  money  into  court  on  a 
plea  of  tender,  the  ))laintiff  may  take  it  out, 
though  he  den^  the  tender.  1  B.  dt  P.  332. 
The  plaintiff,  it  seems,  can  gain  no  advantage 
by  not  takini^  the  money  out  of  court ;  and  it 
has  been  said,  that  if  the  plaintiff  will  not 
take  the  money,  but  takes  issue  on  the  tender, 
and  it  is  found  against  him,  the  defendant  shall 
have  it.  1  B.  &  P.  334.  note  a.  Lord  Raym. 
642.    2  Stra.  1027.t    If  the  plaintiff  should 

Ld.  Raym.  642.  But  in  Cov  v.  Robuuom,  2 
Str.  1027,  it  was  decided  that  although  saeh 
issue  was  found  against  the  plaintiff,  the  de- 


takes  issue  upon  the  tender,  and  it  it    feadant  could  not,  and  that  the  plaintiff  might 

found  againat  him,  the  BM»0y  is  loBtforaver.    take  it  out  of  cooit.    Litt  f  338,  limits  this 
Vol.  II.  33 
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the  most  part  Decessaiy  upon  pleading  a  tender,  and  is  itself  a  kind  often' 
der  to  the  plaintiff  (21) ;  by  paying  into  the  hands  of  the  proper  officer  of 
the  court  as  much  as  the  defendant  acknowledges  to  be  due,  together  vdth 
the  costs  hitherto  incurred,  in  order  to  prevent  the  expense  of  any  farther 
proceedings.  This  may  be  done  upon  what  is  called  a  motion ;  which  \m 
an  occasional  application  to  the  court  by  the  parties  or  their  counsel,  in  or- 
der to  obtain  some  rule  or  order  of  court,  which  becomes  necessary  in  the 
progress  of  a  cause  >  and  it  is  usually  grounded  upon  an  affidavit  (the  per- 
fect tense  of  the  verb  ajtdo),  being  a  voluntary  oath  before  some  judge  or 
officer  of  the  court,  tp  evince  the  truth  of  certain  facts,  upon  which  the  mo* 
tion  is  grounded  :  though  no  such  affidavit  is  necessary  for  payment  of  mo- 
ney into  court.  If  afler  the  money  paid  in,  the  plaintiff  proceeds  in  his 
suit,  it  is  at  his  own  peril :  for,  if  he  does  not  prove  more  due  than  is  so 
paid  into  court,  he  shall  be  nonsuited  and  pay  the  defendant  costs  ;  but  he 
shall  still  have  the  money  so  paid  in,  for  mat  the  defendant  has  acknow- 
ledged to  be  his  due  (22).  In  the  French  law  the  rule  of  practice  is  ground- 
ed upon  principles  somewhat  similar  to  this  ;  for  there,  if  a  person  be  sued 
for  more  than  he  owes,  yet  he  loses  his  cause  if  he  doth  not  tender  so  much 
as  he  really  does  owe  (w).  To  this  head  may  also  be  referred  the  prac- 
tice of  what  is  called  a  set-off :  whereby  the  defendant  acknowledges  the 
justice  of  the  plaintiff's  demand  on  the  one  hand  ;  but  on  the  other  sets  up 
a  demand  of  his  own,  to  counterbalance  that  of  the  plaintiff,  either  in  the 
whole  or  in  part :  as,  if  the  plaintiff  sues  for  ten  pounds  due  on  a  note  of 
hand,  the  defendant  may  set  off  nine  pounds  due  to  himself  for  merchandise 

(w>  Sp.  L.  b.  6,  c.  4. 

prior  demand,  and  refusal,  is  an  answer  to  the 
plea  of  tender.  8  East,  J  68.  I  Saand.  33. 
n.2.    Bull  N.  P.  156.    1  Campb.  478. 

(21)  The  allowing  the  defendant  to  pay  mo- 
ney into  court  was  mtrodaoed  for  the  purpose 
of  avoiding  the  hazard  of  proving  a  tender^ 
and  in  all  cases  where  there  has  been  no  ten- 
der, or  the  tender  cannot  be  proved,  it  shoald 
not  be  pleaded,  but  the  defendant  should  mere- 
ly pay  the  admitted  claim  into  courL  llie 
cases  in  which  the  proceeding  is  allowed,  are 
similar  to  those  in  whicn  a  tender  may  be 
pleaded,  and  which  will  be  found  supra,  note 
(19).  One  case  however  should  be  noticed, 
viz.  where  the  goods  have  been  taken  under  a 
mistake,  without  any  loss  to  the  owner,  the 
court,  upon  motion,  will  stay  the  proceeding 
in  an  action  of  trespass  against  a  publio 
officer,  upon  the  defendant's  undertaking  to 
restore  them,  or  to  pay  their  full  value,  with 
the  costs  of  the  action.    7  T.  R.  53. 

(22)  The  effect  of  the  payment  of  money 
into  court,  is  nearly  similar  to  that  of  a  tender. 
See  supra,  note  (19).  Lee's  P.  Diet.  2  ed. 
1013.  Tidd,  8  ed.  676.  This  is  the  only  case 
where  a  party  is  bound  by  the  payment  of 
monev,  2  T.  K.  645 ;  and  though  paid  in  by 
mistake,  the  court  will  not  order  it  to  be  re- 
stored to  defendant ;  though  perhaps  in  a  case 
of  fraud  they  would.    2  B.  &  P.  392. 

hundred  pounds  of  B.  and  sobsequently  mort- 
gage land  to  A.  for  repayment,  and  afterwards 
tender  A.  the  money  and  he  refuse  it,  the  land 
is  discharged,  but  the  debt  remaineth  and  auty 
be  recoTered  by  actioa  of  debL 


succeed  on  the  trial,  in  proving  a  larger  sum 
to  be  due  than  that  tendered,  though  that  sum 
be  below  40«.,  yet  the  plaintiff  will  be  entitled 
to  costs.  Dougl.  448.  But  where  the  debt 
originalfy  was  under  5/.  the  defendant  is,  it 
■eems,  entitled  to  the  benefit  of  the  court  of 
requests'  act  for  London,  though  he  has  plead- 
ed a  tender,  5  M.  &  S.  196.  or  paid  money 
into  court.    5  East,  194. 

A  tender,  not  being  equivalent  to  payment 
itself,  and  only  suspending  the  plaintiff's  reme- 
dy, 2  T.  R.  27.  its  effect  may  be  superseded 
by  prior  or  a  Subsequent  demand  and  refusal, 
to  pay  the  precise  sum  tendered.  1  Campb. 
181.  5  B.  &  A.  630.  A  subsequent  demand 
of  a  larger  sum  will  not  suffice,  id. ;  or  a  sub- 
sequent demand,  accompanied  by  another  de- 
mand of  another  sum  not  due.  1  Esp.  115. 
7  Taunt.  213.  Such  demand  should  be  made 
h^  a  person  authorized  to  give  the  debtor  a 
discharge.  1  Campb.  478.  n.  1  Esp.  115. 
A  demand  made  by  the  clerk  of  the  plaintiff's 
attorney,  who  was  an  entire  stranger  to  de- 
fendant, is  insufficient.  1  Campb.  478.  A 
subsequent  application  to  one  of  two  joint 
debtors,  and  a  refusal,  is  sufficient.  1  Surk. 
323.  4  Esp.  93.  Noy,  135.  Vin.  Ab.  Evid. 
T.  b.  97.  Delivering  a  letter  at  defendant's 
house  to  a  clerk,  who  returned  with  an  answer 
that  the  debt  should  be  settled,  is  prima  facie 
evidence  of  •  demand.     I  Stark.  323.     A 

oonte<^ueiice  to  attend  the  reftisal  to  accept 
the  bail  rendered  to  a  condition  relating  to 
money  to  be  paid  in  respect  of  land;  but  Co. 
Litt  209,  qualifies  the  position  by  saying,  that 
if  it  were  a  duty  before,  as  if  A.  bonoweth  a 
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wli  'to  tke  idaiBtiir,  and  in  case  hej^eads  such  set-off,  must  pay 

the  remaining  balance  into  court.     This  answers  *very  nearly  to    [*305] 

the  e^mpensatioy  or  stoppage^  of  the  civil  law  (x),  and  depends  on 

the  statutes  2  Geo.  II.  c.  22.  and  8  Geo.  II.  c.  24.  which  enact,  that  where 

there  are  motaal  debts  between  the  plaintiff  and  defendant,  one  debt  may 

be  set  against  the  other,  and  either  pleaded  in  bar  or  given  in  evidence 

upon  the  general  issue  at  the  trial ;  which  shall  operate  as  payment,  and 

extinguish  so  much  of  the  plaintiff's  demand  (23.) 

(»)  Tf,  16.  S.  1. 


(S3)  But  in  saeh  caM,  notice  most  be  giren 
at  the  time  of  pleading  the  general  iaeue ;  and 
as  to  ihe  mode  of  aetting  off,  aee  1  Chiu  on 
Pt4ed.iMto487. 

In  aeme  caaea,  thia  plea  or  notice  ia  onne- 
eeaaai^,  aa  where  the  defendant**  demand  ia 
nmre  m  the  nature  of  a  deducfum  than  a  set- 
•C  Thma  a  defendant  ia  in  all  caaea  entitled 
to  retain  or  claim  hj  way  of  deduction,  all 
jnat  allowancea  or  demanda  accruing  to  him, 
er  peymenta  made  by  him,  in  reapect  of  the 
amne  tvanaaetioo  or  account  which  forma  the 
fionnd  of  action,  thia  ia  not  a  aet-off,  but 
nther  a  deduction.  See  1  Bla.  Rep.  651.  4 
Burr.  9133.  2221.  And  where  demanda  ori- 
ftnally  croaa,  and  not  ariaing  out  of  the  aame 
tranaaction,  have  by  aubaequent  expreaa  agree- 
ment been  connected,  and  stipulated  to  be  de- 
daeted  or  aet  off  aninat  each  other,  ihe  ba> 
lance  ia  the  debt,  and  the  only  aum  recovemUle 
by  auit  without  any  special  plea  of  aet-off, 
though  it  ia  adviaable  in  moat  caaea,  and  ne- 
ceaaary  when  the  action  ia  on  a  apecialty,  to 
plead  It.  5T.R.135.  3T.R.599.  3  Taunt. 
76.  2  Taunt  170.  In  actiona  at  the  suit  of 
aaaigneea  of  bankrupts,  a  aet-off  need  not  be 
pleaded  or  giten  notice  of,  1  T.  R.  115,  116. 
0  T.  R.  58,  58 ;  though  the  practice  is  ao  to 
plead,  or  aire  notice  of  anoh  aetH>ff.t 

It  amy  be  important  here  alao  to  obaerre, 
that  theae  acta  were  paaaed  more  for  the  bene- 
fit of  the  defendanU  than  the  plaintiffa,  and 
are  not  imperative  ;  so  that  a  defendant  may 
have  hia  right  to  set  off,  and  bring  a  cross  ac- 
tion for  the  debt  due  to  him  from  the  plaintifi^ 
2  Campb.  504.  5  Taunt.  146 ;  though  be  can- 
not safely  arreat.  3  B.  dc  Crea.  139.  And 
where  the  defendant  ia  not  prepared  at  the 
time  the  plaintiff  sues  him  to  prove  the  set- 
off, it  ia  best  not  to  arail  himaelf  of  it,  for  if 
the  defendant  should  attempt  but  not  auooeed 
•n  the  trial  in  proviaa  the  aet-efl^  he  could  not 
afterwarda  aoe  for  Uie  amount;  and  a  party 
eannot  bring  an  action  for  what  he  haa  auc- 
ceeded  in  aetting  off  in  a  former  auit  against 
him;  though  if  the  set*off  were  more  than 
sufficient  to  ooTer  the  plaintiff'B  demand  in  the 
former  action,  the  defendant  therein  might 
then  maintain  an  action  for  the  aurplua.  3 
£sp.  Rm.  104.  Though  the  defendsnt  does 
not  nrail  himaelf  of  the  set-off,  intending  to 
bring  a  eroaa  action,  the  plaintiff  may  defeat 
it  by  taking  a  verdict  for  the  whole  sum  he 
proves  to  be  due  to  him,  subiectto  be  reduced 
to  the  nam  reallY  due  on  toe  balance  of  ac- 
.  if  the  demndant  will  afierwarda  enter 


into  a  rule  not  to  sue  for  the  debt  intended  to 
be  setoff;  or  he  may  take  a  verdict  for  the 
amaller  sum,  with  a  sjyecial  indorsement  on 
the  postea,  aa  a  foundation  for  the  court  to  or- 
der a  stay  of  prsoeedinga,  if  an  action  ahould 
be  brought  for  the  amount  of  the  set-off.  1 
Campb.  252. 

The  demand,  as  well  of  the  plaintiff  aa  of 
the  defendant,  must  be  a  dabL  A  set-off  is 
not  allowed  in  an  action  for  uncertain  dama- 
ges, whether  in  assumpsit,  covenant,  or  for  a 
tort,  trover,  detinue,  replevin,  or  treapaaa. 
Bull  N.  P.  181.  3  Campb.  329.  4  T.  R. 
512.    1  Bla.  Rep.  394.    2  Bla.  Rep.  910. 

The  only  cases  in  which  a  set-off  is  allowed, 
are  in  aaaumpsit,  debt,  and  covenant  for  the 
non-payment  of  money,  and  for  which  an  action 
of  debt  or  indebitatua  might  be  sustained,  2 
Bla.  Rep.  911 ;  or  where  a  bond  in  a  penalty 
is  given  for  securing  the  payment  of  money  on 
an  annuity,  2  Burr.  820 ;  or  at  least  stipulated 
damages.  2  T.  R.  32.  The  demand  to  be  set 
off,  also,  must  not  be  for  unliquidated  dmna- 
ges,  although  incurred  by  a  penalty.  1  Bla. 
Rep.  394.  6  T.  R.  488.  1  Taunt.  137.  2 
Burr.  1024.     2  Bla.  Rep.  910.     1  Taunt.  137. 

5  B.  dc  A.  92.  3  Campb.  329.  Peake  Rep.  41. 

6  Taunt.  162.  1  Marah.  514.  S.  C.  2  Brod.  dc 
B.  89.  1  M.  d(  S.  499.  5  H.  &  S.  539,  d&e. 
See  caaea  in  1  Chit,  on  PI.  4  ed.  486, 7. 
Stark,  on  Evid.  1312.  part  4.  The  defendant's 
bringing  an  action,  or  obtaining  a  verdict  for  a 
debt,  iB  no  waiver  of  the  right  to  aet  off  the 
debt.  2  Burr.  1229.  3  T.  R.  186.  And  a 
judgment  may  be  pleaded  by  way  of  set  off, 
though  a  writ  of  error  be  depending  upon  it, 
3  T.  R.  188.  in  notes ;  but  not  so  after  plain- 
tiff be  taken  in  elocution.  5  M.  &  S.  103. 
The  debt  to  be  aet  off  must  be  a  Ugal  and  «u&- 
nififi^  demand ;  an  equitable  debt  will  not 
auffice.  See  16  East,  36.  136.  7  Esst,  173. 
A  demand,  barred  by  the  etatuteof  limitations, 
cannot  be  set  off.  2  Stra.  1271.  Peaks  Rep. 
121.  Bull.  N.  P.  180.  An  attorney  cannot 
aet  off  hia  bill  for  buaineaa  done  in  court,  un- 
leaa  he  haa  previously,  and  in  a  reasonable 
time  to  be  taxed,  delivered  a  bill  aigned.  1 
Eap.  C.  449.  But  it  ia  not  neceaaarv  that  a 
month  ahould  intervene  between  the  deliveiy 
of  the  bill  and  the  trial.    Id. 

The  debt  sought  to  be  recovered,  and  Ihat 
to  be  aet  off,  must  be  mutual,  and  doe  in  the 
same  right ;  therefore  a  joint  debt  cannot  be 
aet  off  against  a  separate  demand,  nor  a  sepa- 
rate debt  againat  a  joint  one,  2  Taunt.  178. 
Montague,  23.    6  M.  dc  S.  439.  uidoaB  it  be 
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Pleas,  that  totally  deny  the  cause  of  complain^  are  either  the  gemnd  »- 
sue,  or  a  special  plea,  in  bar. 

1.  The  general  issue,  or  general  plea,  is  what  traverses,  thwarts,  and 
denies  at  once  the  whole  declaration  ;  without  offering  any  special  matter 
whereby  to  evade  it.  As  in  trespass  either  vi  et  arnUSf  or  on  the  case,  non 
culpahilisy  not  guilty  (y ) ;  in  debt  upon  contract,  nihU  debet ^  he  owes  nothing ; 
in  debt  on  bond,  nan  est  factum,  it  is  not  his  deed ;  on  an  Msumpsit,  non  as* 
sumpsit,  he  made  no  such  promise.  Or  in  real  actions,  nul  tart,  no  wrong 
done  ;  nul  disseisin,  no  disseisin  ;  and  in  a  wht  of  right,  the  mise  or  issue 
is,  that  the  tenant  has  more  right  to  hold  than  the  demandant  has  to  de- 
mand. These  pleas  are  called  the  general  issue,  because,  by  importing  an 
absolute  and  general  denial  of  what  is  alleged  in  the  declaration,  Siey 
amount  at  once  to  an  issue :  by  which  we  mean  a  fact  affirmed  on  one 
side  and  denied  on  the  other. 

Formerly  the  general  issue  was  seldom  pleaded,  except  when  the  party 
meant  wholly  to  deny  the  charge  alleged  against  him.  But  when  he 
meant  to  distinguish  away  or  palliate  the  charge,  it  was  always  usual  to 
set  forth  the  particular  facts  in  what  is  called  a  special  plea ;  which  was 
originally  intended  to  apprise  the  court  and  the  adverse  party  of  the  nature 
and  circumstances  of  the  defence,  and  to  keep  the  law  and  the  fact  dis- 
tinct.    And  it  is  an  invariable  rule,  that  every  defence  which  cannot  be 

thus  specially  pleaded,  may  be  given  in  evidence  upon  the  general 
[*306]    issue  at  the  trial.     But  the  science  *of  special  pleading  having 

been  frequently  perverted  to  the  purposes  of  chicane  and  delay, 
the  courts  have  of  late  in  som6>  instances,  and  the  legislature  in  many 
more,  permitted  the  general  issue  to  be  pleaded,  which  leaves  every  thing 
open,  the  fact,  the  law,  and  the  equity  of  the  case  :  and  have  allowed  spe- 

(y)  Appendix,  No.  II.  «  4. 

■o  expressly  agreed  between  all  the  parties,  2  his  own  name,  Uke  person  eontracting  with 
Taunt.  170 ;  and  a  debt  on  a  joint  and  several  him  hss  a  right  to  consider  him  as  the  prinei- 
bond  of  several  persons,  may  be  set-off  to  an  pal ;  and  though  the  real  principal  may  appear 
action  brought  by  only  one  of  the  obligore.  2  and  sue,  yet  the  purchaser  may  in  sncfa  case 
T.  R.  32.  A  defendant,  sued  for  his  own  debt,  set-off  any  claim  he  has  against  the  agent  7 
nwy  set-off  a  debt  due  to  him  as  surviving  T.  R.  360.  1  M.  &  S.  576.  2  Marsh,  501. 
partner.  5  T.  R.  493.  6  T.  R.  582  ;  and  in  Holt  C.  N.  ?.  124.  But  a  debt  doe  from  a 
an  action  brought  by  an  ostensible  and  a  dor-  broker  cannot  be  set-off,  in  an  action  by  the 
mant  partner,  the  defendant  may  set-off  a  debt  principal  against  the  purchaser  to  recover  the 
due  from  the  ostensible  partner  alone.  2  £sp.'  price  of  gcwds  sold  by  the  broker,  not  disclos- 
G.  469.  7  T.  R.  361.  n.  c.  S.  C.  See  Peake,  ing  his  name.  2  B.  &  A.  137.  And  if  an 
197.  12  Ves.  346.  11  Ves.  27.  Id.  517.  16  agent  sell  goods  as  his  own,  or  has  a  lien  upon 
East,  130.  A  debt  due  to  a  man  in  right  of  them,  and  does  not  part  with  the  goods  unless 
his  wife,  cannot  be  set-off  in  an  action  against  the  purchaser  expressly  agrees  to  ptty  him,  die 
him  on  his  own  bond.  Bui.  N.  P.  179.  A  debt  purchaser  in  an  action  brought  against  him  by 
due  from  a  wife  dum  sola,  cannot  lie  set-off  in  such  agent  for  the  price  of  the  goods,  cannot 
an  action  brought  bv  the  husband  alone,  un-  set-off  a  debt  due  from  the  owner  to  the  pur- 
less  the  defendant  has  made  himself  indivi-  chaser.  2  Chit.  R.  387.  7  T.  R.  359.  But 
dually  liable.  2  Esp.  C.  504.  A  debt  from  an  if  an  agent  deliver  soods  without  payment, 
executor,  in  his  own  right,  cannot  be  set-off  and  thereby  parts  with  his  lien,  the  purchaser 
against  a  debt  to  the  tesUtor,  3  Atk.  691.  may  in  an  action  b^  the  agent  set-off  a  debt 
though  the  executor  is  residuary  legatee.  Id.  due  from  the  principal.  7  Taunt  243.  And 
So  a  debt  which  accrued  to  the  defendant  in  where  an  auctioneer  had  sold  to  the  defendsnt 
the  lifetime  of  the  tesUtor,  cannot  be  set  off  the  goods  of  A.  as  the  goods  of  B.,  it  was  held 
against  a  debt  that  accrued  to  the  executor  that  this  was  such  a  fraud  that  defendant  might 
even  in  that  character  after  the  testator's  set-off  a  debt  due  to  him  from  B.  against  the 
death.  Bull.  N.  P.  160.  WiUes,  103. 106.  priceof  the  goods  of  A.  Id.  Ibid.  1  J.  B.  Moore, 
Questions  of  difficulty  frequently  arise  in  178.  As  to  set-off  in  actions,  by  or  acainst 
cases  of  set-off,  where  the  agent  of  a  party  assignees  of  bankrupts,  see  1  Chit  on  PI.  492 
deals  as  principal.  The  rule  in  these  eases  is,  to  494.  Stark,  oa  Evid.  part  4.  106.  ante,  2 
that  if  an  asent,  dealing  for  a  principal,  but  book,  472.  k.  (n.)  And  6  Geo.  IV.  e.  16,  f  50. 
oonoealing  that  principal,  delivers  goods  in 
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eial  matter  to  be  giTen  in  eTidence  at  the  trial.  And,  though  it  should 
•eem  as  if  much  confusion  and  uncertainty  would  foUow  from  so  great  a 
relaxation  of  the  strictness  anciently  obserred,  yet  experience  has  shewn 
it  to  be  otherwise ;  especially  with  the  aid  of  a  new  trial,  in  case  either  par- 
tj  be  unfairly  surprised  by  the  other. 

2.  Special  pleas,  in  bar  of  the'  plaintiff's  demand,  are  very  various,  ac- 
cording to  the  circumstances  of  the  defendant's  case.  As,  in  real  actions, 
a  general  release  or  a  fine,  both  of  which  may  destroy  and  bar  the  plain- 
tiff's title.  Or,  in  personal  actions,  an  accord,  arbitration,  conditions  per- 
formed, nonage  of  the  defendant,  or  some  other  fact  which  precludes  the 
Caintiff  from  his  action  {z).  A  justification  is  likewise  a  special  plea  in 
ur ;  as  in  actions  of  assault  and  battery,  son  assault  demesne,  that  it  was 
the  plaintifi^s  own  original  assault ;  in  trespass,  that  the  defendant  did  the 
thing  complained  of  in  right  of  some  office  which  warranted  him  so  to  do ; 
or,  in  an  action  of  slander,  that  the  plaintiff  is  really  as  bad  a  man  as  the 
defendant  said  he  was. 

Also  a  man  may  plead  the  statutes  of  liipitation  (a)  in  bar  (24) ;  or  the 


(s)  Appeodiz,  Na  m. «  6. 


(«)  Sm  iMge  188. 196. 


(24)  As  qaeatioiw  on  the  itatute  of  Umt- 
tations,  21  Jae.  I.  c.  16.  to  freqaestlv  occur, 
we  will  oontider  this  subject  more  fully  in  the 
following  order,  rix.  First,  as  to  what  cases 
the  statute  extends,  and  herein  io  what  cases 
IMjment  of  a  debt  may  be  presumed  at  com- 
mon law.  Secondly,  when  the  sutute  b^ns 
to  take  effect,  and  herein  of  the  exceptions 
contained  in  the  statute.  Thirdly,  what  is  a 
food  commencement  of  an  action  to  take  the 
ease  out  of  the  statute ;  and.  Lastly,  what  acU 
or  admissions  will  reTire  the  claim. 

First,  To  WHAT  Cases  ths  Statute  bx- 
nMDs. — The  statute  does  not  extend  to  ac- 
tions of  account,  or  of  covenant,  or  debt  on  spe- 
cialty, or  other  naatter  of  a  higher  nature,  but 
only  to  actions  of  debt  upon  a  Tending,  or  con- 
tiact  without  specialty,  or  for  arrearages  of 
rent  reserved  on  parol  leases.  Hut.  109.  1 
Saund.  38.  2  Saund.  66.  Tidd  Pr.  8  ed.  15. 
It  does  not  extend  to  warrants  of  attorney.  2 
Stark.  234.  It  extends  to  bills  of  exchange, 
Carth.  3.  attorney's  fees,  3  Lev.  367.  and  to 
a  demand  for  rent  on  a  parol  demise.  1  B.  dt 
A.  625. 

It  does  not  extend  to  deU  on  a  bond,  Cowp. 
109 ;  bat  where  the  bond  has  been  given  more 
than  twenty  years  before  the  commencement 
of  the  action,  and  no  interest  has  been  paid 
apon  it,  nor  any  acknowledgment  bv  the  obli- 
gor of  the  existence  of  the  debt  during  that 
period,  the  law  will,  in  general,  presume  it  to 
have  been  satisfied,  6  Mod.  22.  1  Bla.  Rep. 
532.  1  T.  R.  i70.  3  P.  Wms.  395,  particularly 
if  the  debt  be  large  and  the  obligor  has  been 
all  along  in  good  circumstances,  1  T.  R.  271 ; 
and  in  some  cases,  where  a  bond  has  been 
given  and  interest  paid  on  it  within  twenty 
years,  the  law  will  presume  it  to  have  been 
satisfied  ;  as  where  it  has  been  given  eighteen 
or  nineteen  years,  and  in  the  mean  time  an 
aceoant  has  been  settled  between  the  parties, 
without  taking  any  notice  of  the  denuuid,  1 
Bnrr.434.  1  T.  R.  271 ;  but  in  such  case  the 
i  be  fortified  by  evidence  of 


some  auxiliary  circumstances.  Cowp.  214.  1 
T.  R.  271.  1  Camp.  27.  After  a  considerable 
leniAh  of  time  slight  evidence  is  sufficient  1 
T.  R.  271.  and  see  Tidd,  8  ed.  17,  18.  In  m- 
wumpsitt  though  the  statute  be  not  pleaded,  the 
jury  may  presume,  from  the  length  of  time 
and  other  circumstances,  that  the  debt  has 
been  satisfied.  2  Stark.  C.  N.  P.  497.  and  see 
5  Esp.  52.  3  Camp.  13.  1  Taunt.  572.  sed 
vid.  1  D.  &  R.  16. 

This  presumption  may  be  repelled  by  proof 
of  the  recent  aomission  of  the  debt,  or  of  the 
payment  of  interest  on  the  bond  within  twenty 
years,  1  T.  R.  270 ;  or  that  the  obligee  has 
resided  abroad  for  the  last  twenty  years,  1 
Stark.  101.  sed  vid.  1  D.  &  R.  16;  or  that 
the  obligor  was  in  insolvent  circumstances, 
and  had  not  the  means  of  payment,  19  Ves. 
196.  Cowp.  109.  1  Stark.  101 ;  or  that  the  de- 
mand was  trifling,  Cowp.  214 ;  or  other  cir- 
cumstances, explaining  satisfactorily  why  an 
earlier  demand  nas  not  been  made.  1  Suric 
101.  The  fluctuation  of  credit,  together  with 
the  circumstance  of  the  security  remaining 
with  the  obligee,  is  of  great  weight  to  rebut 
presumption  of  payment  thereof,  19  Ves.  199. 
1  Stark-  374 ;  an  indorsement  by  the  oblicee, 
purporting  that  part  of  the  principal  sum  has 
been  received,  ir  made  after  the  presumption 
of  payment  has  arisen,  is  inadmissible.  2 
Stra.  827.  2  Ves.  42.  sed  vid.  1  Barnard.  432. 
And  further,  if  the  defendant  produce  direct 
evidence  of  the  payment  of  the  principal  sum 
and  interest  at  a  certain  time  within  twenty 
years,  the  plaintiflf  will  not  be  allowed  to  en- 
counter that  evidence  by  an  indorsement  in 
the  hand'writing  of  the  obligee,  purporting 
that  interest  was  paid  at  a  sabsequent  time.  2 
Camp.  322. 

Secondly,  Wrsn  trb  Statutk  bboins 
TO  TAKB  ErrscT.—It  does  not  do  so  till  the 
cause  of  action  is  complete,  and  the  party  ia 
capable  of  suing  on  it.  Cra  Csr.  139.  1  Lev. 
48.  Salk.442.  1  Bla.  Rap.  354.  No  action 
lies  against  a  eonsiiaea  of  goods  for  sale,  for 
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time  limited  by  certain  acts  of  parliament,  beyond  which  no  plaintiff  can 
lay  his  cause  of  action.     This»  by  the  statute  of  32  Hen.  VIII.  c.  2.  in  a 

to  a  merchant's  open  and  unsettled  account : 
this  opinion  however  appears  errtmeoos,  and 
if  there  is  no  item  in  the  account,  ot  acknow- 
ledgment of  the  debt  within  six  years,  the  sta* 
tttte  will  take  effect ;  but  as  we  hare  before 
seen,  if  even  the  last  item  of  the  aeoonnt  is 
within  six  years,  that  preserver  all  the  pre- 
ceding items  of  debt  and  credit  from  the  ope- 
ration of  the  statute,  6  Ves.  580.  15  Ves.  Ida 
18  Yes.  286.  2  Yes  200.  ace.  sed  vide  opinioA 
of  lord  Hardwicke  mentioned  in  19  Yes.  185. 
6  T.  R.  189. 192.  cont,  and  from  these  deci- 
sions it  appears,  that  merchants'  accounts 
stand  not  upon  better  grounds,  in  regard  to 
the  statute,  than  other  parties.  The  exception 
extends  to  idl  meichants,  as  well  inland  as  to 
those  trading  beyond  sea,  Peake  C.  N.  P.  121. 
2  Saund.  127.  B.  ace.  Chan.  Ca.  152.  cont. ; 
and  the  effect  of  the  exception  has  also  been 
extended  to  other  tradesmen,  and  persons 
having  mutual  dealings.  6  T.  R.  189.  Peake 
N.  P.  127.  overruling,  sed  vide  7  Mod.  270. 
coot.  But  in  all  these  cases,  the  accounts 
must  be  mutual,  together  with  reciprocal  de- 
mands on  each  side,  and  not  as  in  the  case  of 
a  tradesman  and  his  customer,  where  the 
items  of  credit  are  all  on  one  side.  Bull.  N. 
P.  149. 

The  exception  in  the  act,  respecting  infants, 
&c.  only  extends  to  plaintiffs,  Garth.  136. 226. 
6  Show.  99.  Salk.  420.  2  Stra.  836 ;  but  by 
4  &  5  Ann.  c.  16.  s.  19.  it  is  extended  to  de- 
fendants beyond  seas  at  the  time  of  the  cause 
of  action  accruing.  If  the  plaintiff  be  in 
England  when  the  cause  of  action  accrues, 
though  he  afterwards  go  abroad,  the  time  of  li- 
mitation begins  to  run  from  the  accruing  of 
the  acrion,  1  Wils.  134 ;  and  so,  though  one  of 
several  plaintiffs  be  abroad  when  the  cause  of 
action  accrues.    4  T.  R.  516.t    It  extends  to 

Krsons  absent  in  Scotland,  1  Bla.  R.  286.  1 
&  R.  16;  and  the  plaintiff,  thou^  absent 
there,  must  sue  within  the  limited  tmie  ;  but 
it  does  not  extend  to  persons  in  Ireland,  1 
Show.  91.  the  latter  being  considered  as  be- 
yond the  sea,  within  the  meaning  of  the  above 
Erovision.  Foreigners  living  beyond  the  sea, 
ave  the  same  advantage  of  the  proviso  as  na- 
tives residing  here.  2  Bla.  R.  723.  3  Wils. 
145.  S.  C.    Though  the  demand  be  on  a  bill 


not  accounting  and  returning  the  goods  un- 
disposed of,  until  demand,  and  therefore  the 
statute  does  not  begin  to  run  until  the  time 
when  demand  is  made.  1  Taunt.  572.  The 
statute  beings  to  operate  only  from  the  time 
when  a  bill  of  exchange  or  promissory  note, 
&c.  is  due,  and  not  from  the  aate,  1  H.  B.  631. 

5  6.  &  A.  212 ;  and  no  debt  accrues  on  a  bill 
payable  at  ngfa^  until  it  be  presented  for  pay- 
ment 2  Taunt  323.  The  statute  of  limita- 
tions begins  to  run  from  the  date  of  a  note, 
payable  on  demandi  1  Yes.  344.  2  Selw.  4 
«d.  131.  339.  Cio.  Elis.  548.  and  see  Chitty 
on  Bills,  6  ed.  373.  sed  qusre,  see  Hard.  36. 
14  £ast,  500.  1  Taunt  575,  6.  Sir  W.  Jones, 
194.  12  Mod.  444.  15  Yes.  487.  Where  a 
]>ayee  of  s  bill  of  exchange  was  dead  at  the 
time  the  bill  became  due,  it  was  held  that  the 
statute  did  not  begin  to  run  until  letters  of 
administration  were  taken  out,  5  B.  &  A.  212. 
Skin.  555 ;  but  where  the  cause  of  action  is 
complete  in  the  lifetime  of  the  testator,  then 
the  statute  begins  to  run  from  that  time,  and 
not  from  the  granting  of  the  probate.  Willes, 
27.  Where  a  breach  of  a  contract  is  attended 
with  special  damage,  the  statute  runs  from  the 
time  of  the  breach,  which  is  the  gist  of  the  ac- 
tion, and  not  from  the  time  it  was  discovered, 
3  B.  &  A.  628.  288.    4  Moore,  508.    2  Brod. 

6  B.  73.  S.  C.  or  the  damage  arose.  5  B.  & 
A.  204.  If  there  is  mutual  credit  between  two 
parties,  though  the  items  on  both  sides  are 
above  six  years  old,  with  the  exception  of  one 
item  on  each  side,  which  are  just  within  the 
period,  this  is  sufficient  to  take  the  whole  out 
of  the  statute,  for  every  new  item  and  credit 
in  an  account  given  by  one  party  to  the  other 
is  an  admission  of  there  being  some  unsettled 
account  between  them.  6  T.  R.  189.  2  Saund. 
127.  a.  n.  (6.)  But  where  all  the  items  are  on 
one  side,  so  that  the  account  is  not  mutual,  as 
for  instance,  in  an  account  between  a  trades- 
man and  his  customer,  the  last  item  which 
happens  to  be  within  six  years,  will  not  draw 
aiwr  it  those  which  are  of  a  longer  standing. 
Bull.  N.  P.  149. 

The  exception  in  the  statute,  respecting 
merchants'  accounts,  extends  only  to  those 
oases  where  there  are  mutual  and  reciproc^ 
accounts  and  demands  between  two  persons, 
and  where  such  accounts  are  current  and  open, 
and  not  to  accounts  stated  between  them,  2 
Ves.  400.  Bull.  N.  P.  149.  Sir  W.  Jones,  401. 
1  Sid.  465.  1  Yent  89.  for  no  other  actions 
are  excepted  but  actions  of  account  Garth. 
226.  1  Show.  341.  S.C.  2  Saund.  127.  a.  2 
Mod.  312.  and  I  Mod.  70.  1  Lev.  298.  4  Mod. 
105.  Peake,  121.  1  Yem.  456.  2  Yem.  276. 
It  has  been  considered,  that  by  the  effect  of 
the  above  exception  there  can  be  no  limitation 

t  In  New- York  the  exceptions  to  the  sta- 
tute are,  plaintiffs  within  age,  insane,  impri- 
soned On  a  criminal  charge,  or  in  execution 
under  sentence  of  a  criminal  court  for  a  term 
less  than  for  life,  or  married  women.  The 
action  is  not  barred  till  the  return  of  the  de- 
fendant to  this  state,  if  he  be  out  of  it  when 
tiM  notion  aeonies;  if  ha  be  in  it  aiUr  the 


of  exchange,  the  plaintiff^s  absence  bevond 
sea  saves  the  statute.  Strange,  836.  Where 
the  cause  of  'action  accrues  within  the  juris- 
diction of  the  supreme  court  at  Bengal,  whilst 
the  parties  are  resident  there,  the  statute  of 
limitations,  as  far  as  respects  a  suit  in  this 
country,  begins  to  run  only  from  the  time  of 
their  concurrent  presence  here.  13  East,  439. 
When  once  tne  statute  hss  begun  to  ran, 
nothing  slops  ita  course,  as  where  a  tenant  in 

cause  of  action  accrues,  and  afterwards  resides 
out  of  it,  the  time  of  his  absence  is  not  reckon- 
ed anv  part  of  the  time  of  limitation.  (2  R.  8. 
296,  i  24. 27.)  In  order  to  oonstitota  a  proper 
commencement  of  the  action,  there  must  be  a 
bona  fide  endeavour  to  Mrve  the  Witt  (Id.20e, 
♦  38.) 
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writ  of  right,  is  sixty  years :  in  assises,  writs  of  entry,  or  otber  possessory 
actums  r^,  of  the  seisin  of  one's  ancestors,  in  lands ;  and  either  of  their 

indebted,  this  was  held  to  sare  the  statute. 
Loft,  86.  In  an  action  bjr  an  administrator,  an 
agreement  for  a  compromise  executed  between 
intestate  and  defendant,  wherein  the  exist- 
ence of  the  debt  sued  for,  was  admitted,  was 
deemed  sufficient  to  take  the  case  out  of  the 
sutate.  9  Price,  122.  It  is  sufficient  to  prove, 
that  a  demand  being  made  by  a  seaman  on  the 
owner  of  a  ship  for  wages,  which  had  accrued 
during  an  embargo,  he  said,  "  if  others  paid 
he  should  do  the  same."  4  Camp.  185.  A 
promise,  "  if  there  should  be  any  mistake. 
It  should  be  rectified,"  referring  to  jmyments 
actually  made,  is  sufficient.  2  B.  &  C  140. 
3  D.  &  R.  522.  S.  C.  sed  qu»re.  And  it 
makes  no  difference  whether  the  acknowledge 
ment  be  accompanied  with  a  promise  or  refu- 
sal to  pay,  a  bare  acknowledgment  is  suffi- 
cient 16  East,  420.  2  Burr.  1099.  5  M. 
&  S.  75.  2  B.  &  Ores.  154.  The  construc- 
tion of  an  ambiguous  letter  or  declaration  of 
a  defendant,  on  being  served  with  a  writ,  or 
requested  to  pay  a  debt,  neither  admitting  or 
denying  it,  is  strong  intimation  that  it  is  an 
acknowledgment,  since,  if  the  defendant  knew 
he  owed  nothing,  he  would  have  declared  so. 

2  T.  R.  760.  1  Bing.  266.  A  conditional 
promise  to  pay  when  able^  or  by  instalments, 
&c.  is  sufficient,  without  proof  of  ability,  or 
waiting  till  instalment  become  due.  16  Kast, 
420.    2  Stark.  98,  9.    5  M.  &  8.  75.  sed  vid. 

3  D.  &  R.  267.  Where  the  original  agree- 
.ment  is  in  writing,  in  order  to  take  the  case 
out  of  the  statute  of  frauds,  a  subsequent 
promise,  or  admission  of  the  liability  to  per- 
form such  agreement,  need  not  be  in  writing 
to  take  the  case  out  of  the  statuta  of  limita- 
tions. IB.  &  A.  690.  An  acknowledgment 
after  action  brought,  is  good.  Selw.  N.  P. 
tit  Limitations.  Burr.  1099.  The  admission 
to  a  third  person  is  sufficient  3  B.  dc  A.  141. 
Loa,  86.    2  B.  &  C.  154. 

On  the  other  hand,  where  the  defendant 
said,  "the  testator  always  promised  not  to 
distress  me,*'  this  was  held  no  evidence  of  a 
promise  to  the  testator,  to  take  the  case  out  of 
the  statute,  6  Taunt  210;  so  a  declaration, 
"  I  cannot  afford  to  pay  my  new  debta,  much 
more  my  old  ones,'*  »  msofficieut,  4  D.  &  R. 
179 ;  and  so  where  in  assumpsit  by  an  attor- 
ney  to  recover  his  charges,  relative  to  the 
grant  of  an  annuity,  evidence  that  the  defend- 
ant said, "  he  thought  it  had  baen  settled  when 
the  annuity  was  granted,  but  that  he  had  been 
in  so  much  trouble  since,  that  he  could  not 
recollect  any  thing  about  it,"  is  not  a  suffioient 
acknowledgment  of  the  debt  to  aave  the  sta- 
tuta, notwithstanding  proof  that  plaintiff's  bill 
was  not  paid  when  the  annuity  was  granted. 
1  J.  B.  Moore,  340.  7  Taunt  606.  S.  C.  The 
referring  plaintiff  to  the  defendant's  attorney, 
who,  he  added,  was  in  possession  of  his  deter- 
mination and  ability,  is  not  an  admission  that 
any  thing  is  due,  I  New.  Rep.  20 ;  and  where 
a  defenouit,  on  beinc  applied  to  by  the  plain- 
tiff's attorney  for  the  pisyment  of  the  debt, 
wrote  in  answer,  **  that  he  would  wait  on  tka 


tail  leaves  tvro  sons  in&nta,  and  the  eldest 
having  attained  the  age  of  twenty*one,  dies 
without  issue,  the  statute  begins  to  run  against 
his  brother,  thoogh  a  minor.  4  Taunt  826. 
And  see  the  easea,  1  Wils.  134.  4T.  R.516. 
just  cited. 

Thirdly,  What  is  ▲  ooon  Gommbncb- 
MKNT  or  AN  Action,  to  takb  the  Casi 
oirr  or  ths  Statutb.  (see  Tidd,  8  ed.  24, 
5.  144. 152.  1610 

If  the  plaintiff,  having  commeneed  a  auit  in 
doe  time,  die,  or,  being  a  feme-sole  st  the 
commeneement  of  the  action,  marry,  the  re- 
presentative in  the  one  case,  or  husband  and 
wife  in  the  other,  if  they  commence  a  new  ac- 
tion within  a  reasonable  time  afterwards,  it 
will  suffice  ;  see  WiUes,  259.  N.  E.  2  Salk. 
425.  Bull.  N.  P.  150 :  a  year  seems  to  be  a 
reasonable  time  vrithin  this  rule,!  1  Ijord 
Rayai.434.  1  Lutw.  256.  S.  C.  2  Stra.  907. 
Cro.  Car.  294.  sed  vid.  1  Lord  Raym.  283. 
1  Salk.  393.  8.  C.  at  all  eventa  half  a  year 
would  be.    Cowp.  738.  740. 

liastly,  What  Acts  or  Admissions  will 
BBViTV  THE  Claim. — The  object  of  this  sta- 
tnte  was  to  protect  individuals  against  forgot- 
ten claims  of  so  obsolete  a  nature,  that  the 
evidence  relating  to  the  contract  might  proba- 
bly be  no  longer  to  be  found,  and  thereby 
might  lead  to  perjury.  It  proceeds  also  upon 
the  sttpposition  that  the  debtor  has  paid,  but 
after  a  lapse  of  time  may  have  loet  his  Toucher. 
8ee  5  M.  &  S.  76.  per  Bayley,  J.  3  B.  dc  A. 
142.  per  Abbott,  J.  In  eases  therefore,  where 
there  is  an  acknowledgment  of  the  debtor  or 
contractor,  to  prove  the  existence  of  die  debt 
or  obligation,  or  an  express  promise  to  pay  or 
perform  the  same,  the  statute  will  not  operate 
to  protect  him,  notwithstanding  the  lapse  of 
six  years,  or  more,  since  the  cause  of  the  ac- 
tion may  have  accrued.  But  if  a  cause  of 
•ctkn  arising  from  the  breach  of  a  contract  to 
do  an  aet  at  a  specific  time,  be  once  barred  by 
the  statute,  a  subsequent  acknowledgment  by 
the  party  that  he  broke  the  contract,  will  not, 
it  aeems,  take  the  case  out  of  the  statute,  2 
Camp.  160.  and  see  Peake's  Evid.  205.  5 
Moore,  105.  3  B.  &  C.  372.  S.  C.  5  B.  ds 
A.  204.  3  B.  dc  A.  288;  and  a  subsequent 
acknowledgment  of  a  trespass  will  not  take 
the  ease  out  of  the  act.  1  B.  d(  A.  92.  2 
Chit  Rap  248.  8.  C.  The  sufficiency  of  an 
acknowledgment  to  take  the  case  out  of  the 
statute,  will  be  considered ;  jCrsf,  where  it  di- 
nctlv  acknowledges  the  debt ;  aeeimdlyt  where 
it  acknowledges  the  debt  having  existed,  bat 
is  accompanied  by  a  declaration  of  ita  being 
disehaiged ;  and  cAircHy,  vrith  reference  to  the 
party  Btaking  tha  admission. 

In  the  jEm  case,  the  slightest  meknowledg- 
ment  has  been  held  sufficient,  2  Buir.  1099. 
BolL  N.  P.  149.  Cowp.  548;  as  where  the 
debtor  exclaimed  to  the  plaintiff,  "  What  an 
extimvagant  bill  you  have  delivered  me  !" 
Peaks  N.  P.  93.    ~       '  •  -     - 


So  where  the  defendant 
met  a  man  in  a  fair,  and  said  that  he  went 
then  to  avoid  the  plaintiff,  to  whom  he  was 

t  8e«2R.S.297.  42& 
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amwtMkf  or  one's  own,  in  rents,  suits,  and  sendees,  fiftf  years :  and  m  aetions 
real  for  lands  grounded  upon  one's  own  seisin  or  possession,  such  posses- 


plaintiff  when  he  shonld  be  able  to  satisfy  him 
respecting  the  misunderstanding  whicn  had 
oceurred  between  them,"  this  was  holden  not 
sufficient  to  take  the  case  out  of  the  statute, 
Holt  C.  N.  P.  380.  and  see  4  Esp.  164.  5 
Esp.  81 ;  a  declaration,  *'  I  will  see  my  attor- 
ney, and  tell  him  to  do  what  is  nght,"  is  in- 
sufficient. 3  D.  &  R.  267.  Payment  of 
money  into  court  on  a  special  count,  will  not 
sare  the  operation  of  the  statute,  3  B.  &  C. 
10.  4  D.  ^  R.  639.  S.  C. ;  it  onlv  admits  the 
debt  to  the  amount  paid  in.    Id.  Bunb.  100. 

In  the  aecond  place,  where  the  defendant 
makes  no  express  acknoM  ledgment  of  the  debt, 
but  says,  be  is  not  liable,  because  it  is  more 
than  six  years  since;  this  will  not  take  the 
case  out  of  the  statute.  3  Taunt.  380.  5  Esp. 
81.  4  M.  &  S.  457.  5  Price,  636.  But  an 
acknowledgment  that  the  defendant  had  been 
liable,  but  was  not  at  the  time  of  acknowledg- 
ment, because  the  demand  was  out  of  date, 
and  that  he  would  not  then  pay,  as  it  was  not 
then  due,  takes  the  case  out  of  the  act.  16 
East,  420.    2Surk.98,99. 

If  a  debtor  admit  that  he  was  once  liable, 
but  that  he  was  dischariged  bv  a  particular 
mode  of  performance,  to  which  he,  with  preci- 
sion, referred  himself,  and  where  he  has  de- 
signated that  time  and  mode  of  performance 
so  strictly,  that  he  can  say  it  is  impossible  it 
had  been  discharged  in  any  other  mode,  there 
the  courts  have  said,  that  if  the  plaintiff  can 
disprove  tiaX  mode,  he  lets  himself  in  to  re- 
cover, by  striking  from  under  the  defendant 
the  only  ground  on  which  he  professes  to  rely, 
7  Taunt.  608.  4  B.  &  A.  568.  1  Salk.  29. 
Cowp.  548.  Peake  N.  P.  C.  03 ;  so  where  a 
party  acknowledges,  but  refuses  to  pay  the 
debt,  relying  on  the  deficiency  of  his  legal 
liability  to  pay,  this  will  take  the  case  out  of 
the  statute,  upon  proof  of  liabilitv.  5  M.  &  S. 
75.  6  Rep.  66.  But  a  qualified  admission  by 
a  party,  who  relies  on  an  objection,  which 
would,  at  any  time,  have  been  a  good  defence 
to  the  action,  does  not  take  the  case  out  of  the 
sUtttte,  as  if  the  defendant  said,  "  if  you  had 
presented  the  protest  the  same  as  the  rest,  it 
would  have  been  paid,  I  had  then  funds  in  the 
acceptor's  bands,''  1  Stark.  7.  see  3  Esp.  N. 
P.  G.  155.  2  Camp.  161.  2  B.  &  A.  759.  4 
B.  dc  A.  568.  4  East,  599.  and  cases  there 
cited ;  this  vyas  held  no  sufficient  acknowledg- 
ment. Where  the  defendant,  an  executor, 
who  was  sued  for  money  had  and  received 
from  his  testator,  was  proved  to  have  said,  "  I 
acknowledge  the  receipt  of  the  money,  but  the 
testatrix  gave  it  me,"  it  was  held  insufficient. 
Bull.  N.  P.  148 ;  and  so  where  the  defendant, 
on  being  applied  to  for  payment  of  a  debt,  said, 
"you  owe  me  more  money,  I  have  a  set-off 
against  it."  2  B.  &  A.  759.  Where  a  party 
on  beins  asked  for  the  payment  of  his  attor- 
ney's bill,  admitted  that  there  had  been  such  a 
biU,  but  stated  that  it  had  been  paid  to  the  de* 
seaaed  partner  of  the  attomejr,  who  had  retain- 
ed the  amount  out  of  the  floating  balance  in  his 
hands,  it  seeo»,  that  in  order  to  take  the  case  out 
of  the  statute,  evidence  is  inadmissible  to  shew 


that  the  bill  had  never,  in  fact,  been  paid  in  this 
manner.  4  B.  dc  A.  568.  In  all  cases,  un- 
less the  defendant  actually  aeknowled^  that 
the  debt  or  obligation  did  originally  exist,  the 
statute  will  not  be  avoided.  4  Maole  dc  S. 
457.    2  Camp.  160. 

In  the  third  case,  with  respect  to  the  party 
from  whom  the  acknowledgment  shonld  come 
to  render  it  sufficient ;  an  acknowledgment  br 
an  agent  or  servant,  intrusted  by  the  defend- 
ant to  transact  his  business  for  him*  will  sof- 
fipe,  5  Esp.  145 ;  and  so  will  the  adinission  of 
the  wife  who  was  accustomed  to  conduct  her 
husband's  business.  Holt's  Ca.  Si.  Pri.  591. 
In  an  action  against  a  husband,  for  goods  sup> 
plied  to  his  wife,  for  her  accommodation, 
while  he  occasionally  visited  her,  a  letter 
written  by  the  wife,  acknowledging  the  debt 
within  six  years,  is  admissible  evidence  to 
take  the  case  out  of  the  statute.  1  Camp. 
394,  and  see  2  Esp.  N.  P.  G.  511.  6  Esp.  N. 
P.  C.  145.  If  a  demand  is  owing  from  two 
parties,  an  acknowledgment  by  one  will  avoid 
the  sutute,  4  T.  R.  516 ;  so  an  acknowledg- 
ment by  one  of  several  makers  of  a  joint  ami 
several  promissory  note,  will  take  the  caao 
out  of  the  statute,  as  against  any  one  of  the 
other  makers,  in  a  separate  action  on  the  note 
against  him,  Dougl.  652,  and  this,  though 
against  a  surety,  2  Bing.  306 ;  and  in  an  ac- 
tion against  A.  on  the  joint  and  several  pro- 
missory note  of  himself  and  B.  to  uke  case 
out  of  the  statute,  it  is  enough  to  give  in  evi- 
dence a  letter  written  by  A.  to  B.  within  six 
years,  desiring  him  to  settle  the  debt.  3 
Camp.  32,  and  see  il  East,  585.  1  Stark.  81. 
But  the  acknowledgment  of  one  partner  to 
bind  the  other,  must  in  such  case  be  dear  snd 
explicit,  and  therefore  it  is  not  sufficient,  in 
order  to  take  a  case  out  of  the  statute,  in  an 
action  on  a  promissory  note,  to  shew  a  pay- 
ment, by  a  joint  maker  of  a  note,  to  the  payee 
within  six  yean,  so  as  to  throw  it  upon  the 
defendant,  to  shew  that  the  payment  ww  not 
made  on  account  of  the  note.  1  Stark.  488. 
It  has  been  held,  that  when  one  of  two  draw- 
ers of  a  joint  and  several  promissory  note 
having  become  bankrupt,  the  payee  received 
a  dividend  under  the  commission  on  account 
of  the  note,  this  will  prevent  the  other  drawer 
from  availing  himself  of  the  stalate,  in  an  ac- 
tiojd  brought  against  bim  for  the  remainder  of 
the  money  due  on  the  aote,  the  dividend  hav- 
ing been  received  within  six  yeara  before  the 
action  brought  2  H.  BU.  340.  But  in  a 
more  recent  case,  where  one  of  two  joint 
drawera  of  a  bill  of  exchan^  became  bank- 
rupt, and  under  his  commission  the  indorsees 
proved  a  debt  (beyond  the  amount  of  the  bill} 
for  goods  sold,  dec.  and  thev  exhibited  the  bill 
as  a  security,  they  then  held  for  their  debt,  and 
afterwards  received  a  dividend ;  it  yfu  held, 
that  in  an  action  by  the  indorsees  of  the  bill 
against  the  solvent  partner,  the  statute  of  li- 
mitations was  a  good  defisooe,  althoogh  the 
dividend  had  been  paid  by  the  astignees  of 
the  bankrupt  partner  vrithtn  six  yean,  1  B.  dc 
A.  463,  and  see  1  B.  dc  G.  848.    8  D.  dfc  R. 
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Bion  must  h&Te  been  within  thirty  years.  By  statute  1  Mar.  st.  2.  c  5. 
thb  limitation  does  not  extend  to  any  suit  for  advonrsons,  upon 
reasons  given  in  a  ^former  chapter  {b).  But  by  the  statute  21  [*307] 
Jac.  I.  c.  2.  a  time  of  limitation  was  extended  to  the  case  of  the 
king;  vif.  sixty  years  precedent  to  19  Feb.  1623  (c) ;  but,  this  becoming 
ineiectual  by  efflux  of  time,  the  same  date  of  limiution  was  fixed  by  sta- 
tute 9  Geo.  III.  c.  16.  to  commence  and  be  reckoned  backwards,  from  the 
time  of  bringing  any  suit  or  other  process,  to  recqver  the  thing  in  ques* 
tion ;  so  that  a  possession  for  sixty  years  is  now  a  bar  even  against  the 
prerogative,  in  derogation  of  the  ancient  maxim  "  nuUum  tempus  oecurrit 
ngiJ*  By  another  stotute,  21  Jac.  I.  c.  16.  twenty  years  is  the  time  of 
limitation  in  any  writ  of  formedon  ;  and  by  a  consequence,  twenty  years 
is  also  the  limitation  in  every  action  of  ejectment,  for  no  ejectment  can  be 
brought,  unless  where  the  lessor  of  the  plaintiff  is  entitled  to  enter  on  the 
lands  (tf),  and  by  the  statute  21  Jac.  I.  c.  26.  no  entry  can  be  made  by  any 
man,  unless  within  twenty  years  after  his  right  shall  accrue.  Also  all 
actions  of  trespass  {quare  clausum  fregit,  or  otherwise),  detinue,  trover,  re- 
plevin, account,  and  case  (except  upon  accounts  between  merchants),  debt 
on  simple  contract,  or  for  arrears  of  rent,  are  limited  by  the  statute  last 
mentioned  to  six  years  after  the  cause  of  action  commenced :  and  actions 

9  pwe  S90.  (i)  See  f^ge  900. 


(ft)  Seei 
(Of 


363.  S.  C.  So  where  A.  &  B.  nuide  » joint 
and  Mrenl  promttsorv  note,  tnd  A.,  died,  tnd 
ten  jeers  efter  his  death  B.  paid  ioterett  on 
the  note,  it  was  holden  in  an  action  thereon 
asainst  the  executors  of  A.,  that  the  payment 


tors,  shall  neTertheless  be  entitled  to  recover 
against  any  other  or  others  of  the  defendants 
fay  virtue  of  a  new  acknowledgment  or  pro- 
mite,  or  otherwise,  judgment  may  be  given, 
and  costs  allowed,  for  the  plaintiff,  as  to  such 


of  iatarest  by  B.  did  not  uke  the  case  out  of  defendant   or  defendanu  against  whom  he 

the  statute,  so  ss  to  make  the  executors  liable,  shall  recover  ;  and  for  the  other  defendant  or 

2  B.  dc  C.  23.    3  D.  dc  R.  200.  S.  C.    An  ac-  defendants  against  the  plaintiff. 
knowled^ent  by  an  aecomnodHtion  accent-        By  sect.  2,  that  if  defendant  in  action  on 

or,  within  six  vears,  of  his  liability  to  tne  simple  contract  shall  plead  in  abatement  to 

payee*  is  not  sutecient  to  take  the  case  out  of  the  effect  that  any  other  person  ought  to  be 

the  statute,  for  the  drawer.    3  Stark.  186.  jointly  sued,  and  issue  be  joined  on  such  plea. 

It  is  enacted,  by  9  Geo.  IV.  c.  14,  that  in  and  it  should  appear  at  the  trial  chat  the  action 

actions  of  debt  or  upon  the  case,  grounded  up-  could  not  by  reason  of  the  said  recited  acts, 

on  any  simple  contract,  no  acknowledcments  or  the  present  act,  be  maintained  against  the 

or  promise  by  words  only  should  be  deemed  other  person  named  in  such  plea,  the  issue 

■umcient  evidence  of  a  new  or  continuing  joined  on  such  plea  should  be  found  against 

contract,  whereby  to  take  any  case  out  of  the  the  party  pleading  the  same, 
operation  of  the  enactroenu  of  the  statutes        By  sect.  3,  no  indorsement  or  memorandum 

of  limitations,  or  to  deprive  any  party  of  the  of  payment  made  after  the  1st  of  January,  1829, 

benefit  thereof,  anless  sneh  acknowledgment  apon  any  promissory  note,  bill  of  exchange,  or 

or  promise  shall  be  made  or  contained  by  or  other  writing,  by  or  on  behalf  of  the  party  to 

in  some  writing  to  be  signed  by  the  party  whom  such  payment  shall  be  made,  shall  be 

chargeable  thereby.     And  that  where  there  deemed  sufficient  proof  of  such  payment,  sons 

shall  be  two  or  more  joint  contractors,  or  to  take  the  case  out  of  the  operauon  of  either 


executors  or  administrators  of  any  contraot- 
or,  no  such  joint  contractor,  executor  or  ad- 
ministrator, shall  lose  the  benefit  of  the  said 
enaotmeaU,  or  either  of  them,  so  as  to  be 
chargeable  in  respect,  or  by  reason  only  of  any 
written  acknowledgment  or  promise  made  and 
•igned  by  anv  other  or  othera  of  them.    The 


of  the  said  statutes. 

By  sect.  4,  said  recited  acta  and  the  present 
act  shall  apply  to  the  case  of  any  debt  on  sim- 
ple contracta  by  way  of  set-off  on  the  part  of 
any  defendant,  either  by  plea,  notice,  or  other- 
wise. 

By  sect.  8,  no  memorandum  or  other  writing 


•et  not  to  altar  the  effect  of  any  payment  of    made  necessary  by  the  act,  shall  be  deemed  to 


any  principal  or  interest  made  by  any  person  be  an  agreement  within  the  meaning  of  tke 
whatsoever.  And  in  actions  to  be  commenc- 
ed against  two  or  more  such  joint  oontnr4ort, 
or  exocQtois  or  administratora,  if  it  shall  ap- 
pwar  St  the  trial,  or  otherwise,  that  the  plain- 
tifl;  thoiigh  barred  by  either  of  the  said  recited 
aets,  or  this  act,  as  to  one  or  mors  of  sueh 
joint  oontracton,  or  exeoaton  or  administra- 

Vol.  II.  34 


Stamp  Acta. 

In  New-York,  the  law,  at  it  was  in  England 
befora  9  Geo.  IV.,  is  |enerally  adopted  as  to 
the  statute  of  iimitauon.  tn  aome  of  the 
other  statee  the  statute  is  construed  moeli 
mora  liberally  in  favour  of  the  defendant. 
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of  assault,  menace,  battery,  mayhem,  and  imprisonment,  musT  be  brovfhf 
within  four  years,  and  actions  for  words  within  Udo  years  after  the  injury 
committed  (25).  And  by  the  statute  31  Eliz.  c.  5.  all  suits,  indictments^ 
and  informations,  upon  any  penal  statutes,  where  any  forfeiture  is  to  the 
crown  alone,  shall  be  sued  within  tv>o  years ;  and  where  the  forfeiture  ia 
to  a  subject,  or  to  the  crown  and  a  subject,  within  one  year  after  the  of* 
fence  committed  (26),  unless  where  any  other  time  is  specially  limited  by 
the  statute.  Lastly,  by  statute  10  W.  III.  c.  14.  no  writ  of  error,  scire  fa* 
das,  or  other  suit,  shall  be  brought  to  reverse  any  judgment,  fine,  or  re- 
covery, for  error,  unless  it  be  prosecuted  within  tvoenty  years.  The  use  of 
these  statutes  of  limitation  is  to  preserve  the  peace  of  the  kingdom,  and 
to  prevent  those  innumerable  perjuries  which  might  ensue,  if  a  man  were 
allowed  to  bring  an  action  for  any  injury  committed  at  any  dis- 
[•308]  tance  of  time.  Upon  both  these  accounts  the  law  •therefore 
holds,  that  ^^  interest  reipublicae  ut  sit  finis  litium:^*  and  upon  the 
same  principle  the  Athenian  laws  in  general  prohibited  all  actions  where 
the  injury  was  committed  five  years  before  the  complaint  was  made  (e). 
If  therefore  in  any  suit,  the  injury  or  cause  of  action  happened  earlier  than 
the  period  expressly  limited  by  law,  the  defendant  may  plead  the  statutes 
of  limitations  in  bar :  as  upon  an  assumpsit,  or  promise  to  pay  money  to 
the  plaintiff,  the  defendant  may  plead  non  assumpsit  infra  sex  annos ;  he 
made  no  such  promise  within  six  years  ;  which  is  an  effectual  ba:^  to  the 
complaint  (27),  (28). 

An  estoppel  is  likewise  a  special  plea  in  bar ;  which  happens  where  a 
man  hath  done  some  act,  or  executed  some  deed,  which  estops  or  pre- 
cludes him  from  averring  any  thing  to  the  contrary.  As  if  tenant  for 
years  (who  hath  no  freehold)  levies  a  fine  to  another  person.  Though 
this  is  void  as  to  strangers,  yet  it  shall  work  as  an  estoppel  to  the  cognizor ; 
for  if  he  afterwards  brings  an  action  to  recover  these  lands,  and  his  fine  is 
pleaded  against  him,  he  shall  thereby  be  estopped  from  saying,  that  he 
had  no  freehold  at  the  time,  and  therefore  was  incapable  of  levying  it. 

The  conditions  and  qualities  of  a  plea  (which,  as  well  as  the  doctrine 
of  estoppels,  will  also  hold  equally,  mutatis  mutandis,  with  regard  to  other 
parts  of  pleading)  are,  I.  That  it  be  single  and  containing  only  one  matter ; 
for  duplicity  begets  confusion.  But  by  statute  4^5  Ann.  c.  16.  a  man 
with  leave  of  the  court  may  plead  two  or  more  distinct  matters  or  single 
pleas ;  as,  in  an  action  of  assault  and  battery,  these  three,  not  guilty,  son 
assault  demesne,  and  the  statute  of  limitations.  2.  That  it  be  direct  and 
positive,  and  not  argumentative.  3.  That  it  have  convenient  certainty 
of  time,  place,  and  persons.     4.  That  it  answer  the  plaintiff's  allegations 

(e)  PoU.Ant.b.  l,c.Sl. 

(25)  The  statute  maket  an  exception  for  all  years  after  that  year  ended, 

persona  who  shall  be  under  age, /em^-cotwrto,  (27)  Besides  these  statutes  of  limitations, 

nan  eompaa  nuntist  in  prison  or  abroad,  when  pointed  out  by  \)m  learned  commentator,  there 

the  cause  of  action  accrues ;  and  the  limita-  are  various  others,  aa  the  4  Ann.  c.  16.  s.  17. 

tions  of  the  statute  shall  only  oomraence  from  relating  to  seamen's  wages  ;  and  the  24  Geo. 

the  time  when  their  respective  impedimenu  II.  c.  44.  a.  6.  ante,  I  book,  354,  n.  (37)l  as  to 

or  disabilities  are  removed,  sect.  7 ;  and  the  4  actions  against  iostices,  constables,  &c. ;  and 

Ann.  e.  16.  s.  19.  extends  this  provision  to  de-  the  28  Geo.  ill.  c.  37.  e.  23.  as  to  actions 

fendants  beyond  seas,  at  the  time  the  cause  of  against  persons  in  the  customs  and  excise  ; 

action  accrues.  and  the  43  Geo.  III.  c.  99.  s.  70.  as  to  mctioim 

(86)  Where  the  forfeiture  is  to  the  crown  against  tax-collectors,  6lc.  &c 

modasobject,  a  common  informer  must  sue  (28)  As  to  the  statute  of  limitatioBSJBkNtt'w-> 

within  one  year,  and  the  crown  may  proseoote  YoHl,  see  2  R.  S.  292,  dee. 
for  the  whole  penalty,  at  any  time  within  two 
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in  ^Tery  material  point.    5.  That  it  be  so  pleaded  as  to  be  capable  of 
trial  (29). 

^Special  pleas  are  usually  in  the  affirmative,  sometimes  in  the  {*309] 
negative ;  but  they  always  advance  some  new  fact  not  mentioned 
in  the  declaration ;  and  then  they  must  be  averred  to  be  true  in  the  com«  ' 
mon  form, — '*  and  this  be  is  ready  to  verify." — This  is  not  necessary  in 
pleas  of  the  general  issue ;  those  always  containing  a  total  denial  of  the 
facts  before  ^vanced  by  the  other  party,  and  therefore  putting  him  upon 
the  proof  of  them. 

It  is  a  rule  in  pleading,  that  no  man  be  allowod  to  plead  specially  such 
a  plea  as  amounts  only  to  the  general  issue,  or  a  total  denial  of  the 
charge ;  but  in  such  case  he  shall  be  driven  to  plead  the  general  issue  in 
terms,  whereby  the  whole  question  is  referred  to  a  jury.  But  if  the  de- 
fendant, in  an  assise  or  action  of  trespass,  be  desirous  to  refer  the  validity 
of  his  title  to  the  court  rather  than  the  jury,  he  may  state  his  title  special- 
ly, and  at  the  same  time  give  colour  to  the  plaintrff,  or  suppose  him  to  have 
an  appearance  or  colour  of  title,  bad  indeed  in  point  of  law,  but  of  which  the 
jury  are  not  competent  judges.  As  if  his  own  true  title  be,  that  he  claims 
by  feoffment,  with  livery  from  A,  by  force  of  which  he  entered  on  the  lands 
in  question,  he  cannot  plead  this  by  itself^  as  it  amounts  to  no  more  than 
the  general  issue,  nul  tort,  nul  disseisin,  in  assise,  or  not  guilty  in  an  action 
of  trespass.  But  he  may  allege  this  specially,  provided  he  goes  farther 
and  says,  that  the  plaintiff  claiming  by  colour  of  a  prior  deed  of  feoffment 
without  livery,  entered ;  upon  whom  he  entered ;  and  may  then  refer  him- 
self to  the  judgment  of  the  court  which  of  these  two  titles  is  the  best  in 
point  of  law  (/).  » 

When  the  plea  of  the  defendant  is  thus  put  in,  if  it  does  not  amount  to 
an  issue  or  total  contradiction  of  the  declaration  but  only  evades  it,  the 
plaintiff  may  plead  again,  and  reply  to  the  defendant's  plea :  either  tra- 
Torsing  it ;  that  is,  totally  denying  it ;  as,  if  on  an  action  of  debt  upon 
bond  the  defendant  pleads  solvit  ad  diem,  that  he  paid  the  money 
when  *due,  here  the  plaintiff  in  his  replication  may  totally  tra-  [*310] 
Terse  this  plea,  by  denying  that  the  defendant  paid  it :  or,  he  may 
allege  new  matter  in  contradiction  to  the  defendant's  plea  ;  as  when  the 
defendant  pleads  no  award  made,  the  plaintiff  may  reply  and  set  forth  an 
actual  award,  and  assign  a  breach  {g) ;  or  the  replication  may  confess  and 
4tooid  the  plea,  by  some  new  matter  or  distinction  consistent  with  the  plain- 
tiff's former  declaration  ;  as,  in  an  action  for  trespassing  upon  land  where- 
of the  plaintiff  is  seised,  if  the  defendant  shews  a  title  to  the  land  by  de- 
scent, and  that  therefore  he  had  a  right  to  enter,  and  gives  coloiu:  to  the 
plaintiff,  the  plaintiff  may  either  traverse  and  totally  deny  the  fact  of  the 

( f )  Dr.  *  Stud,  t,  c.  93.  {g)  Append.  No.  UI.  4  6. 

(29)  In  addition  to  these  qualities,  it  should  and  must  be  true,  and  not  too  large.    Hob.  295. 

be  otieerved,  that  every  plea  in  bar,  mast  be  Bac.  Ab.  tit.  Pleas,  G.  4.    For  more  particular 

•adapted  to  the  nature  of  the  action,  and  con-  information  as  to  these  qualities,  see  1  Chit, 

ibrmabla  to  t)te  count,  Co.  Lit.  303.  a.  285.  b.  on  PI.  451  to  463 ;  as  to  their  forms  and  pai^ 

Bac.  Ab.  Pleas,  I  per  tot.  1  Rol.  Rep.  216 ;  ticular  parts,  see  Id.  467  to  477. 
must  answer  the  whole  declaration  or  count,        The  same  rules  which  prevail  in  the  eon- 

4>r  rather  all  that  it  assumes  in  the  introductory  struetiou  and  allowance  of  a  declaration,  do  to 

part  to  answer,  and  no  more ;  Co.  Lit.  303.  b.  in  the  case  of  pleas  in  bar.    See  ante,  2S9, 

Com.  Dig.  Pleader,  E.  1.  36.    1  Saund.  2d.  2  notes  1,  2,  3.    If  the  plea  be  bad  in  pert,  it  is 

B.  6l  p.  427.    3  B.  ^  P.  174 ;  roust  admit  or  so  for  the  whole.    Com.  Dig.  Pleader,  E.  36w 

'       the  faet  it  justifies,  3  T.  R.  298.    1  3  T.  R.  376.   3  B.  &  P.  174.    1  Saund.  337. 


Salk.  304.  Garth.  380.    1  Saund.  28 ;  mast  be    The  rules,  as  to  surplusage  in  a  declaratioiit 
«<itai]i,  Cob.  Dig.  tit.  Ploadcr,  £.  5,  d&c. ;    hare  also  prevail,  ante,  293,  notat  1, 2,  a 
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descent;  or  he  may  confess  and  avoid  it,  by  rBplying,  that  true  it  is  tliat 
such  descent  happened,  but  that  since  the  descent  the  defendant  himself 
demised  the  lands  to  the  plaintiff  for  term  of  life  (30).  To  the  replication 
the  defendant  may  rej&in,  or  put  in  an  answer  called  a  rejoinder.  The  plain- 
tiff may  answer  ^e  rejoinder  by  a  star-rejmnder ;  upon  which  the  defend- 
ant may  rebut ;  and  the  plaintiff  answer  him  by  a  sur^rehutter.  Which 
pleas,  replications,  rejoinders,  sur-rejoinders,  rebutters,  and  sur-rebutters, 
answer  to  the  excepHo,  replication  dupUcaiio,  triplication  and  quadrupUcatio  of 
the  Roman  laws  (A). 

The  whole  of  this  process  is  denominated  the  pleading ;  in  the  several 
stages  of  which  it  must  be  carefully  observed,  not  to  depart  or  vary  from 
the  title  or  defence,  which  the  party  has  once  insisted  on.  For  this  (which 
is  called  a  departure  in  pleading)  might  occasion  endless  altercation. 
Therefore  the  replication  must  support  the  declaration,  and  the  rejoinder 
must  support  the  plea,  without  departing  out  of  it.  As  in  the  case  of 
pleading  no  award  made,  in  consequence  of  a  bond  of  arbitration,  to  which 
the  plaintiff  replies,  setting  forth  an  actual  award ;  now  the  defendant 
cannot  rejoin  that  he  hath  performed  this  award,  for  such  rejoinder  would 
be  an  entire  departure  from  his  original  plea,  which  alleged  that 
[*31 1]  no  such  award  was  made :  therefore  he  has  now  no  other  ^choice, 
but  to  traverse  the  fact  of  the  replication,  or  else  to  demur  upon 
the  law  of  it. 

Yet  in  many  actions  the  plaintiff,  who  has  alleged  in  his  declaration  a 
general  wrong,  may  in  his  replication,  after  an  evasive  plea  by  the  defend- 
ant, reduce  that  general  wrong  to  a  more  particular  certainty,  by  assign- 
ing the  injury  afresh  with  all  its  specific  circumstances  in  such  manner  as 
clearly  to  ascertain  and  identify  it,  consistently  with  his  general  complaint ; 
which  is  called  a  new  or  novel  assignment.  As  if  the  plaintiff  in  tres- 
pass declares  on  a  breach  of  his  close  in  D ;  and  tlie  defendant  pleads 
that  the  place  where  the  injury  is  said  to  have  happened  is  a  certain  close 
of  pasture  in  D,  which  descended  to  him  from  B  his  father,  and  so  is  his 
own  freehold ;  the  plaintiff  may  reply  and  assign  another  close  in  D, 
specifying  the  abuttals  and  boundaries,  as  the  real  place  of  the  injury  (t). 

It  hath  previously  been  observed  {k)  that  duplicity  in  pleading  must  be 
avoided.     Every  plea  must  be  simple,  entire,  connected,  and  confined  to 
one  single  point :  it  must  never  be  entangled  with  a  variety  of  distinct  inde- 
pendent answers  to  the  same  matter ;  which  must  require  as  many  differ- 
ed) Tntt.  4. 14.  Bract.  2. 5,  tr.  5,  c.  1.  (k)  p.  808. 
(«}  Bro.  Ahr.  t.  tntpast,  905. 248. 

(30)  As  to  the  several  replications  in  gene-  than  a  declaration,  though  certainty  to  a  eom- 

nl,  see  1  Chit,  on  P.  4  ed.  SOOto  518;  and  as  mon  intent  is  in  general  sufficient,  Com.  Di^. 

to  their  forms  and  parte  io  particular,  Id.  518  Pleader,  F.  17.    12  East,  263  ;  and  lastly,  it 

to  &55.    The  general  qualities  of  a  replication  must  not  be  double,  or,  in  other  words,  contain 

ftre,  that  it  must  answer  the  plea,  ana  answer  two  answers  to  the  same  plea,  10  East,  73.  2 

so  much  of  it  as  it  professes  to  answer,  or  Camp.  176,  177.    Cora.  D\$.  Pleader,  P.  16; 

it  will  be  a  discontinuance,  Com.  Dig.  tit.  and  the  plaintiff  cannot  reply  double  under  the 

Pleader,  F.  4.  W.  2.    1  Saund.  338 ;  and  it  4Ann.  c.  16.t    Fortes.  335.  unless  in  replerin, 

must  answer  the  plea  directly,  not  ai^gumenta-  2  B.  &  P.  368.  376 ;  and  more  particularly  as 

lively,  10  East,  205;  it  roust  not  depart  from  to  these  qualities,  see  1  Chit,  on  PI.  556  to 

the  declaration.    2  Saund.  84.  a.  n.  1.    Co.  562.    An  entire  replication  bad  in  part  is  bad 

h\t.  304.  a.    2  Wits.  98.    See  1  Chit,  on  PI.  for  the  whole.    Com.  Dig.  Pleader,  F.  25.    3 

556  to  560.    It  roust  be  certain,  and  it  is  ssid  T.  R.  376.    1  Saund.  28.  n.  3. 
.that  more  certainty  is  requisite  in  a  replication 

t  In  New-York  the  plaintiff  may  reply,  and  th«  defendant  rejoin  acTeral  mattm  by  the 
spscMJlsave  of  the  court.    (2  R.  S.  356,  f  27). 
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•at  lepliesi  and  introduce  a  multitude  of  issues  upon  one  and  the  aame 
dispute.  For  tliis  would  often  embarrass  the  jury,  and  son^times  the 
court  itself,  and  at  all  events  would  greatly  enhance  the  expense  of  the 
parties.  Yet  it  frequently  is  expedient  to  plead  in  such  a  manner  as  to 
avoid  any  implied  admissioii  of  a  fact,  which  cannot  with  propriety  or 
safe^  be  positively  affirmed  or  denied.  And  this  may  be  done  by  what  is 
called  a  proUstaiian ;  whereby  the  party  interposes  an  oblique  allegation 
or  denial  of  some  fact,  protesting  (by  the  gerund  proUstando)  that  such  a 
matter  does  or  does  not  exist :  and  at  the  same  time  avoiding  a  direct  af- 
firmation or  denial.  Sir  Edward  Coke  hath  defined  (/)  a  protestation  (in 
the  pithy  dialect  of  that  age)  to  be  "  an  exclusion  of  a  conclu- 
sion." *For  the  use  of  it  is,  to  save  the  party  from  being  [*312] 
concluded  with  respect  to  some  fact  or  circumstance,  which  can- 
not be  directly  affirmed  or  denied  without  falling  into  duplicity  of  pleading ; 
and  which  yet,  if  he  did  not  thus  enter  his  protest,  he  might  be  deemed  to 
have  tacitly  waved  or  admiUed.  Thus,  while  tenure  in  villenage  subsist- 
ed, if  a  villein  had  brought  an  action  against  his  lord,  and  the  lord  was  in- 
clined to  try  the  merits  of  the  demand,  and  at  the  same  time  to  prevent 
any  conclusion  against  himself  that  he  had  waved  his  signiory  ;  he  could 
not  in  this  case  both  plead  affirmatively  that  the  plaintiff  was  his  villein, 
and  also  take  issue  upon  the  demand  ;  for  then  his  plea  would  have  been 
double^  as  the  former  alone  would  have  been  a  good  bar  to  the  action :  but 
he  might  have  alleged  the  villenage  of  the  plaintiff,  by  way  of  protesta- 
tion, and  then  have  denied  the  demand.  By  this  means  the  future  vassal- 
age oi  the  plaintiff  was  saved  to  the  defendant,  in  case  the  issue  was 
found  in  his  (the  defendant's)  favour  (m) :  for  the  protestation  prevented 
that  conclusion,  which  would  otherwise  have  resulted  from  the  rest  of  his 
defence,  that  he  had  enfranchised  the  plaintiff  (n) ;  sinc^  no  villein  could 
maintain  a  civil  action  against  his  lord.  So  also  if  a  defendant,  by  way 
of  inducement  to  the  point  of  his  defence,  alleges  f  among  other  matters) 
a  particular  mode  of  seisin  or  tenure,  which  the  plaintiff  is  unwilling  to 
adinit,  and  yet  desires  to  take  issue  on  the  principal  point  of  the  defence, 
he  must  deny  the  seisin  or  tenure  by  way  of  protestation,  and  then  tra- 
verse the  defensive  matter.  So  lastly,  if  an  award  be  set  forth  by  the 
plaintiff,  and  he  can  assign  a  breach  in  one  part  of  it  (vts^.  the  non-pay- 
ment of  a  sum  of  money),  and  yet  is  afraid  to  admit  the  performance  of 
the  rest  of  the  award,  or  to  aver  in  general  a  non-performance  of  any 
part  of  it,  lest  something  should  appear  to  have  been  performed  :  he  may 
save  to  himself  any  advantage  he  might  hereafter  make  of  the  general 
non-performance,  by  alleging  that  by  protestation  ;  and  plead  only  the  non- 
payment of  the  money  (•>). 

*In  any  stage  of  the  pleadings,  when  either  side  advances  or  [*313] 
affirms  any  new  matter,  he  usually  (as  was  said)  avers  it  to  be 
true  ;  '*  and  this  he  is  ready  to  verify."  On  the  other  hand,  when  either 
side  traverses  or  denies  the  facts  pleaded  by  his  antagonist,  he  usually  ten- 
ders an  issue,  as  it  is  called  ;  the  language  of  which  is  different  accord- 
ing to  the  party  by  whom  the  issue  is  tendered  ;  for  if  the  traverse  or  de- 
nial comes  from  the  defendant,  the  issue  is  tendered  in  this  manner,  "  and 
of  this  he  puts  himself  upon  the  country,"  thereby  submitting  himself  to 
the  judgment  of  his  peers  (p) :  but  if  the  traverse  lies  upon  the  plaintiff, 

(0  1  Intt.  ISA.  (0)  Appendtl,  No.  m.  k  6. 

(»)  Co.  Utt.  IS6.  if)  Appmdix, No.  IL  ««. 

M  aMkMaii.^ii».s^piei  M. 
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he  tenders  the  issue,  or  prays  the  judgment  of  the  peers  against  the  de- 
fendant  in  another  form  ;  thus  :  "  and  this  he  prays  may  be  inquired  of 
by  the  country." 

But  if  either  side  (as,  for  instance,  the  defendant)  pleads  a  special  ne- 
gative plea  ;  not  traversing  or  denying  any  thing  that  was  before  alleged, 
but  disclosing  some  new  negative  matter ;  as,  where  the  suit  is  on  a  bond, 
conditioned  to  perform  an  award,  and  the  defendant  pleads,  negatively,  that 
no  award  was  made,  he  tenders  no  issue  upon  this  plea  ;  because  it  does 
not  appear  whether  the  fact  will  be  disputed,  the  plaintiff  not  having  yet 
asserted  the  existence  of  any  award  ;  but  when  the  plaintiff  replies,  and 
sets  forth  an  actual  specific  award,  if  then  the  defendant  traverses  the  re- 
plication, and  denies  the  making  of  any  such  award,  he  then,  and  not  be- 
fore, tenders  an  issue  to  the  plaintiff  For  when  in  the  course  of  pleading 
they  come  to  a  point  which  is  affirmed  on  one  side,  and  denied  on  the 
other,  they  are  then  said  to  be  at  issue  ;  all  their  debates  being  at  last  con- 
tracted into  a  single  point,  which  most  now  be  determined  either  in  favour 
of  the  plaintiff  or  of  the  defendant. 


CHAPTER  XXI. 
OF  ISSUE  AND  DEMURRER. 

Issue,  exitus,  being  the  end  of  all  the  pleadings,  is  the  fourth  part  or 
stage  of  an  action,  and  is  either  upon  matter  of  law,  or  matter  of  fact.        i 

An  issue  upon  matter  of  law  is  called  a  demurrer :  and  it  confesses  the 
facts  to  be  true,  as  stated  by  the  opposite  party  ;  but  denies  that,  by  the 
law  arising  upon  those  facts,  any  injury  is  done  to  the  plaintiff,  or  that  the 
defendanl^  has  made  out  a  legitimate  excuse  ;  according  to  the  party 
which  first  demurs,  demaratur,  rests  or  abides  upon  the  point  in  question. 
As,  if  the  matter  of  the  plaintifTs  complaint  or  declaration  be  insufficient 
in  law,  as  by  not  assigning  any  sufficient  trespass,  then  the  defendant  de- 
murs to  the  declaration  :  if,  on  the  other  hand,  the  defendant's  excuse  or 
plea  be  invalid,  as  if  he  pleads  that  he  committed  the  trespass  by  authority 
from  a  stranger,  without  making  out  the  stranger's  right ;  here  the  plain- 
tiff may  demur  in  law  to  the  plea  :  and  so  on  in  every  other  part  of  the 
proceedings,  where  either  side  perceives  any  material  objection  in  point  of 
law,  upon  which  he  may  rest  his  case. 

The  form  of  such  demurrer  is  by  averring  the  declaration  or 
[*315]  plea,  the  replication  or  rejoinder,  to  be  insufficient  *in  law  to  main- 
tain the  action  or  the  defence ;  and  therefore  praying  judgment 
for  want  of  sufficient  matter  alleged  (a).  Sometimes  demurrers  are  mere- 
ly for  want  of  sufficient /orm  in  the  writ  or  declaration.  But  in  cases  of 
exceptions  to  the  form  or  manner  of  pleading,  the  party  demurring  must 
by  statute  27  Eliz.  c.  5.  and  4  &  5  Ann.  c.  16.  set  forth  the  causes  of  his 
demurrer,  or  wherein  he  apprehends  the  deficiency  to  consist  (1).     And 

(•)  Append.  No.  HL  «  0. 

Jl)  £ither  panj  mtj  demur,  when  Uie  pre-    ti\re.    A  demurrer  has  been  defined  to  be,  a 
^pleadinga of  his  adversary  are  defec-    declaratjon  that  the  paxtgr  damaihac  will  go 
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i^n  either  a  generai^  or  such  a  special  demurrer,  the  opposite  party  must 
aver  it  to  be  sufficient,  which  is  called  a  joinder  in  demurrer  (6),  and  then 
the  parties  are  at  issue  in  point  of  law.  Which  issue  in  law,  or  demurrer, 
the  judges  of  the  court  before  which  the  action  is  brought  must  deter- 
mine. 

An  issue  of  fact  is  where  the  fact  only,  and  not  the  law,  is  disputed. 
And  when  he  that  denies  or  traverses  the  fact  pleaded  by  his  antagonist 
has  tendered  the  issue,  thus  ;  **  snd  this  he  prays  may  be  inquired  of  by 
the  country;"  or,  "  and  of  this  he  puts  himself  upon  the  country ;"  it  may 
immediately  be  subjoined  by  the  other  party, ''  and  the  said  A.  B.  doth  the 
like."  Which  done,  the  issue  is  said  to  be  joined,  both  parties  having 
agreed  to  rest  the  fate  of  the  cause  upon  the  trudi  of  the  fact  in  question  (c). 
And  this  issue  of  fact  must,  generally  speaking,  be  determined,  not  by  the 
judges  of  the  court,  but  by  some  other  method ;  the  principal  of  which 
methods  is  that  by  the  coCuitry,  per  pais,  (in  Latin  per  patriumy)  that  is,  by 
jury.  Which  establishment  of  different  tribunals  for  determining  these 
different  issues,  is  in  some  measure  agreeable  to  the  course  of  justice  in  the 
Roman  republic,  where  the  judices  ordinarii  determined  only  questions  of 
fact,  butquestionsof  law  were  referred  to  the  decisions  o(  the  cenlumviri  {d). 

But  here  it  will  be  proper  to  observe,  that  during  the  whole  of  these 
proceedings,  from  the  time  of  the  defendant's  appearance  in  obe- 
dience to  the  king's  writ,  it  is  necessary  *that  both  the  parties  be  [*316] 
kept  or  continued  in  court  from  day  to  day,  till  the  final  determina- 
tion of  the  suit.  For  the  court  can  determine  nothing,  unless  in  the  pre* 
sence  of  both  the  parties,  in  person  or  by  their  attorneys,  or  upon  default 
of  one  of  them,  after  his  original  appearance  and  a  time  prefixed  for  his 
appearance  in  court  again.  Therefore  in  the  course  of  pleading,  if  either 
party  neglects  to  put  in  his  declaration,  plea,  replication,  rejoinder,  and  the 
like,  within  the  times  allotted  by  the  standing  rules  of  the  court,  the  plain- 
tiff, if  the  omission  be  his,  is  said  to  be  nonsuit,  or  not  to  follow  and  pursue 
his  complaint,  and  shall  lose  the  benefit  of  his  writ :  or,  if  the  negligence 
be  on  the  side  of  the  defendant,  judgment  may  be  had  against  him,  for 
such  his  default.  And,  after  issue  or  demurrer  joined,  as  well  as  in  some 
of  the  previous  stages  of  proceeding,  a  day  is  continually  given  and  en- 
tered upon  the  record,  for  the  parties  to  appear  on  from  time  to  time,  as  the 
exigence  of  the  case  may  require.  The  giving  of  this  day  is  called  the 
continuance,  because  thereby  the  proceedings  are  continued  without  inter- 
ruption from  one  adjournment  to  another.  If  these  continuances  are  omit- 
ted, the  cause  is  thereby  discontinued,  and  the  defendant  is  discharged  sine 
die,  without  a  day,  for  this  turn  :  for  by  his  appearance  in  court  he  has 
obeyed  the  command  of  the  king's  writ ;  and,  unless  he  be  adjourned  over 
to  a  certain  day,  he  is  no  longer  bound  to  attend  upon  that  summons ;  but 
he  must  be  warned  afresh,  and  the  whole  must  begin  de  novo. 

Now  it  may  sometimes  happen,  that  after  the  defendant  has  pleaded, 
nay,  even  after  issue  or  demurrer  joined,  there  may  have  arisen  some  new 
matter,  which  it  is  proper  for  the  defendant  to  plead  ;  as  that  the  plaintiff, 

(*}  Appendix,  No.  IIL  «  6.  (d)  Cic.  de  Oraior,  iL  1,  c.  IS. 

(e)  Appendli,  No.  H.  ♦  4. 

■o  fiirttMr,  becaoM  the  other  hu  not  shewn  the  demurrer  must  be  special.    Bee.Ab.PleM, 

■olBeieAt  matter  Mainst  him.    5  Mod.  133.  N.  6.    A  special  demurrer  must  not  merelj 

Co.  Lit  71.  b.    When  the  pleading  is  defec-  ahew  the  kind  of  fiuilt,  bat  the  speeifio  frut 

tkw9  in  sabetanoe,  a  general  demurrer  will  auf-  eomplained  of. 
Co* ;  bat  when  the  objeetioa  is  to  the  fum. 
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being  a  f6in6«0ole,  is  since  mairied,  or  that  she  has  given  the  defendant  -m 
release,  and  the  like  :  here,  if  the  defendant  takes  advantage  of  this  new 
matter,  as  early  as  he  possibly  can,  vu,  at  the  day  given  for  his  next  ap« 
pearance,  he  is  permitted  to  plead  it  in  what  is  called  a  plea  of  puis  dar- 
rein  continuance,  or  since  the  last  adjournment  (2).  For  it  would  be 
*[*3 17]  unjust  to  exclude  him  *from  the  benefit  of  this  new  defence,  which 
it  was  not  in  his  power  to  make  when  he  pleaded  the  former.  But 
it  is  dangerous  to  rely  on  such  a  plea,  without  due  consideration ;  lor  it 
confesses  the  matter  which  was  before  in  dispute  between  the  parties  («)• 
And  it  is  not  allowed  to  be  put  in,  if  any  continuance  has  intervened  be* 
tween  the  arising  of  this  fresh  matter  and  the  pleading  of  it :  for  then  the 
defendant  is  guilty  of  neglect,  or  laches,  and  is  supposed  to  rely  on  the 
merits  of  his  former  plea.  Also  it  is  not  allowed  after  a  demurrer  is  deter- 
mined, or  verdict  given ;  because  the  relief  may  be  had  in  another  way, 
namely,  by  writ  of  audita  querela,  of  which  hereafter.  And  these  pleas 
puis  darrein  continuanecj  when  brought  to  a  demurrer  in  law  or  issue  of  fact» 
shall  be  determined  in  like  manner  as  other  pleas. 

We  have  said,  that  demurrers,  or  questions  concerning  the  sujficiencf  of 
the  matters  alleged  in  the  pleadings,  are  to  be  determined  by  the  judges 
of  the  court,  upon  solemn  argument  by  counsel  on  both  sides,  and  to  that 
end  a  demurrer-book  is  made  up,  containing  all  the  proceedings  at  length, 
which  are  afterwards  entered  on  record ;  and  copies  thereof,  called  paper" 
books,  are  delivered  to  the  judges  to  peruse  (3).  The  record  (/)  is  a  histo* 
ry  of  the  most  material  proceedings  in  the  cause  entered  on  a  parchment 
roll,  and  continued  down  to  the  present  time  ;  in  which  must  be  stated  the 
original  writ  and  summons,  all  the  pleadings,  the  declaration,  view  or  oyer 
prayed,  the  imparlances,  plea,  replication,  rejoinder,  continuances,  and 
whatever  farther  proceedings  have  been  had  ;  all  entered  verbatim  on  the 
roll,  and  also  the  issue  or  demurrer,  and  joinder  therein  (4). 

These  were  formerly  all  written,  as  indeed  all  public  proceedings  were, 
in  Norman  or  law  French,  and  even  the  arguments  of  the  counsel  and  de- 
cisions of  the  court  were  in  the  same  barbarous  dialect.  An  evident  and 
shameful  badge,  it  must  be  owned,  of  tyranny  and  foreign  servi- 
[*318]  tude ;  being  ^introduced  under  the  auspices  of  William  the  Nor- 
man, and  his  sons  :  whereby  the  ironical  observation  of  the  Ro- 
man satirist  came  to  be  literally  verified,  that  ^^  Gallia  causidicos  docuitfa^ 
cunda  Britannas  {g)**  This  continued  till  the  reign  of  Edward  HI. ;  who, 
having  employed  his  arms  successfully  in  subduing  the  crown  of  France, 
thought  it  unbeseeming  the  dignity  of  the  victors  to  use  any  longer  the 
language  of  a  vanquished  country.  By  a  statute,  therefore,  passed  in  the 
thirty-sixth  year  of  his  reign  (A),  it  was  enacted,  that  for  the  future  all 
pleas  should  be  pleaded,  shewn,  defended,  answered,  debated,  and  judged 
in  the  English  tongue ;  but  be  entered  and  enrolled  in  Latin.     In  Uka 

(•)  Cro.  Etic  40.  (g)  Jm.  xy.  III. 

(/)  Apftendix,  No.  II.  4  4.    No.  til.  k  6.  (1)  c.  1ft. 

(2)  This  plea,  though  treated  in  some  re-    N.  P.  909.    See  further,  1  Ghitty  on  PL  4  ed. 
tpects  as  a  ailatorr  plea,  the  court  cannot  re-    660  to  373. 


fuse  to  reoeiTe,  2  Wils.  157.    3  T.  R.  654.     1  (3)  The  plaintiff;  or  bis  attorney,  i 

Marsh.  280.    5  TaonL  333.    1  Stark.  62 ;  but  lirer  paper-books  to  the  chief  justice  and  as- 

it  most  be  verified  on  oath  before  it  is  filed,  nior  judge;  and  the  deCindnnt,  or  his  attoiw 

IVesB.  268. 1  Stra.  493.    2  Smith's  Rep.  396.  ney.  to  the  two  other  judges.    R.M.nCsr.L 

It  nay  be  pleaded  at  nisi  prias  ss  well  as  in  (4)  In  New-York,  the  iMord,  dee.  msj  ta» 

bank ;  but  cannot  be  amended  after  the  as-  on  paper  er  pawhmsai,  sad  nost  bs  in  Sb> 

sixes  sie  over.    Yelr.  181.  Fkeem.  258.    BnL  flish.    8R.8.27a»§a. 
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maimer  as  don  Aloxwo  X.  king  of  Castile,  (the  great-grandfather  of  our 
Edward  III.)  obliged  his  subjects  to  use  the  Castilian  tongue  in  all  legal 
proceedings  (t)  ;  and  as,  in  1286,  the  German  language  was  established 
in  the  courts  of  the  empire  {k).  And  perhaps  if  our  legislature  had  then 
directed  that  the  writs  themselves,  which  are  mandates  from  the  king  to 
his  subjects  to  perform  certain  acts,  or  to  appear  at  certain  places,  should 
have  been  framed  in  the  English  language,  according  to  the  rule  of  our 
ancient  law  (i),  it  had  not  been  very  improper.  But  the  record  or  enrol- 
ment of  those  writs  and  the  proceedings  thereon,  which  was  calculated  for 
the  benefit  of  posterity,  was  more  serviceable  (because  more  durable)  in  a 
dead  and  Immutable  language  than  in  any  flux  or  living  one.  The  prac- 
tisers,  however,  being  used  to  the  Norman  language,  and  therefore  ima- 
gining they  coidd  express  their  thoughts  more  aptly  and  more  concisely 
in  that  than  in  any  odier,  still  continued  to  take  their  notes  in  law  French : 
and  of  course,  when  those  notes  came  to  be  published,  under  the  denomi- 
nation of  reports,  they  were  printed  in  that  barbarous  dialect ;  which,  join- 
ed to  the  additional  terrors  of  Gothic  black  letter,  has  occasioned  many  a 
student  to  throw  away  his  Plowden  and  Littleton,  without  venturing  to 
attack  a  page  of  them.  And  yet  in  reality,  upon  a  nearer  acquaintance, 
they  would  have  found  nothing  very  formidable  in  the  language  ; 
which  differs  in  its  grammar  *and  orthography  as  much  from  the  [*319] 
modem  French,  as  Uie  diction  of  Chaucer  and  Gower  does  from 
that  of  Addison  and  Pope.  Besides,  as  the  English  and  Norman  lan- 
guages were  concurrently  used  by  our  ancestors  for  several  centuries  to- 
gether, the  two  idioms  ha^e  naturally  assimilated,  and  mutually  borrowed 
from  each  other :  for  which  reason  the  grammatical  construction  of  each  is 
so  very  much  the  same,  that  I  apprehend  an  Englishman  (with  a  week's 
preparation)  would  understand  the  laws  of  Normandy,  collected  in  their 
grand  coustumiery  as  well,  if  not  better,  than  a  Frenchman  bred  within  the 
wails  of  Paris. 

The  Latin,  which  succeeded  the  French  for  the  entry  and  enrolment  of 
pleas,  and  which  continued  In  use  for  four  centuries,  answers  so  nearly 
to  the  English  (oftentimes  word  for  word)  that  it  is  not  at  all  surprising  it 
should  generally  be  imagined  to  be  totally  fabricated  at  home,  with  little 
more  art  or  trouble,  then  by  adding  Roman  terminations  to  English 
words.  Whereas  in  reality  it  is  a  very  universal  dialect,  spread  through- 
out all  Europe  at  the  irruption  of  the  northern  nations,  and  particularly  ac- 
commodated and  moulded  to  answer  all  the  purposes  of  the  lawyers  with  a 
peculiar  exactness  and  precision.  This  is  principally  owing  to  the  simpli- 
city, or  (if  the  reader  pleases)  the  poverty  and  baldness  of  its  texture,  calcur 
lated  to  express  the  ideas  of  mankind  just  as  they  arise  in  the  human  mind, 
without  any  rhetorioal  flourishes,  or  perplexed  ornaments  of  style  ;  for  it 
may  be  observed,  that  those  laws  and  ordinances,  of  public  as  well  as  pri- 
Tate  communities,  are  generally  the  most  easily  understood,  where  strength 
and  perspicuity,  not  hsraiony  or  elegance  of  expression,  have  been  princi- 
pally consult^  in  compiling  them.  These  northern  nations,  or  rather 
their  legislators,  though  they  resolved  to  make  use  of  the  Latin  tongue  in 
promulging  their  laws,  as  being  more  durable  and  more  generally  known 
to  their  conquered  subjects  than  their  own  Teutonic  dialects,  yet  (either 
through  choice  or  necessity)  have  frequently  intermixed  therein  some  words 


(t)lfo<LU]i.Htet.zx.911. 

•     (l)Mbr.c.4.tS. 

(ik)  Md.  zxix.  SSft. 
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of  a  Gothic  original,  which  is,  more  or  leaa,  the  case  in  ererj  conn* 
[*320]    try  *of  Europe,  and  therefore  not  to  be  imputed  as  any  peculiar 

blemish  in  our  English  legal  latinity  (m).  The  truth  is,  what  i» 
generally  denominated  law-latin  is  in  reality  a  mere  technical  language^ 
calculated  for  eternal  duration,  and  easy  to  be  apprehended  both  in  present 
and  future  times  ;  and  on  those  accounts  best  suited  to  preserve  those  mO' 
morials  which  are  intended  for  perpetual  rules  of  action.  The  rude  pyra^ 
mids  of  Egypt  have  endured  from  the  earliest  ages,  while  the  more  modeiA 
and  more  elegant  structures  of  Attica,  Rome,  &md  Palmyra,  have  sunk  be* 
neath  the  stroke  of  time. 

As  to  the  objection  of  locking  up  the  law  in  a  strange  and  unknown 
tongue,  that  is  of  little  weight  with  regaid  to  records,  which  few  have  oc* 
casion  to  read  but  such  as  do,  or  ought  to,  understand  the  rudiments  of 
Latin.  And  besides  it^may  be  observed  of  the  law-latin,  as  the  very  in- 
Ijenious  sir  John  Davis  (n)  observes  of  the  law-french,  *^  that  it  is  so  very 
easy  to  be  learned,  that  the  meanest  wit  that  ever  came  to  the  study  of 
the  law  doth  come  to  understand  it  almost  perfectly  in  ten  days  without  a 
reader." 

It  is  true  indeed  that  the  many  terms  of  art,  with  which  the  law 
abounds,  are  sufficiently  harsh  when  latinized  (yet  not  more  so  then  those 
of  other  sciences),  and  may,  as  Mr.  Selden  observes  (o),  give  offence  "  to 
some  grammarians  of  squeamish  stomachs,  who  would  rather  choose  to  live 
in  ignorance  of  things  the  most  useful  and  important,  than  to  have  their 
delicate  ears  wounded  by  the  use  of  a  word  unknown  to  Cicero,  Sallust, 
or  the  other  writers  of  the  Augustan  age."  Yet  this  is  no  more  thsQ  must 

unavoidably  happen  when  things  of  modem  use,  of  which  the  Ro- 
[*32I]    mans  had  no  idea,  and  consequently  no  phrases  to  express  *them^ 

come  to  be  delivered  in  the  Latin  tongue.  It  would  puzzle  the 
most  classical  scholar  to  find  an  appellationyin  ms  pure  latinity,  for  a  con- 
stable, a  record,  or  a  deed  of  feoffment ;  it  is  therefore  to  be  imputed  m» 
much  to  necessity,  as  ignorance,  that  they  were  styled  in  our  forensic  dia- 
lect constabularius,  reeordum,  And  feoff amenium.  Thus  again,  another  un- 
couth word  of  our  ancient  laws  (for  I  defend  not  the  ridiculous  barbarisms 
sometimes  introduced  by  the  ignorance  of  modem  practisers),  the  substan- 
tive murdrum,  of  the  verb  murdrarey  however  harsh  and  unclassicai  it  may 
seem,  was  necessarily  framed  to  express  a  particular  offence  ;  since  no 
other  word  in  being,  occidere,  interfieere,  necare^  or  the  like,  was  sufficient  le 
express  the  intention  of  the  criminal,  or  auo  animo  the  act  was  perpetrated  ; 
and  therefore  by  no  means  came  up  to  me  notion  of  murder  at  present  e»> 
tertained  by  our  law  ;  viz.  a  killing  with  maliee  aforethought, 

A  similar  necessity  to  this  produced  a  similar  effect  at  B3rzantium,  whea 
the  Roman  laws  were  turned  into  Greek  for  the  use  of  the  oriental  eoK 
pire :  for,  without  any  regard  to  Attic  elegance,  the  lawyers  of  the  in^ 
perial  courts  made  no  scruple  to  translate /Edfet  commistarios,  ^tdiiuofifuaaa" 
^vf  {p) ;  eubiculum,  uovfiovuXato^  {q)  ;  fiium-famihas,  nmUht-ipafuhas  (r) ; 
repudium,  ^enovdtop  [s) :  eompromissum,  nofinfOfuaa^p  {t)  y  reverentia  et  wm^ 
quium,  QtvaQerxM  mat  e^o$HovMP  (ti ) ;  and  the  like.    They  studied  more  ihm 


(M)  The  foUowinv  Mntonee, " n  fw*  ad  battoKa  (c)  Tnf.  mi  J 

tmU  MM  ttrieri/,  if  any  one  goes  out  of  his  own  (p)  Nw.  1*  c.  1. 

cooit  to  fight,"  4«.  may  raise  a  smile  in  the  stadent  {q)  JVm.  8  e^t.  Cawtf— Wwijp. 

as  a  flaming  modem  angUclsm  ;  but  be  maj;  meet  (r)  Non,  117,  c.  1. 

with  it  among  others  of  the  same  stamp,  in  the  («)  Ihii.  c.  8. 

laws  of  the  Burgondians  on  the  continent,  befoie  (t)  N&9. 8t,  c.  11. 

the  end  of  the  fifth  century.    Udd.  1,  c  5, «  i.)  (s)  2\rev.  78,  e.  t. 

(a)  Pref.Rep.  '"^ 
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^DkCt  and  precise  import  of  the  words  that  the  neatness  and  delicacy  of  their 
cadence.  And  many  academical  readers  will  excuse  me  for  suggesting, 
^at  the  terms  of  the  law  are  not  more  numerous,  more  uncouth,  or  more 
difficult  to  be  explained  by  a  teacher,  than  those  of  logic,  physics,  and 
the  whole  circle  of  Aristotle's  philosophy,  nay  even  of  &e  politer  arts  of 
architecture  and  iu  kindred  studies,  or  the  science  of  rhetoric  itself.  Sir 
Thomas  More's  famous  legal  question  (w)  contains  in  it  nothing 
more  difficult,  than  the  ^definition  which  in  his  time  the  philoso-  [*322] 
phers  cnrrently  gave  of  their  materia  primal  the  groundwork  of  all 
natural  knowledge  ;  that  it  is  "  neque  quid,  negue  quantum,  neque  quale^ne- 
que  aliquid  corum  quibus  ens  determinatur ;"  or  its  subsequent  explanation 
by  Adrian  Heereboord,  who  assures  us  (x)  that  "  materia  prima  non  est  eor^ 
pus,  neque  performam  corporeitatis,  nsque  per  simplicetnessentiam :  est  tamen 
emSy  etquidem  substantia,  lieet  ineompleta ;  habetque  actum  ex  se  entitativum,  et 
sitmd  est  patentia  sutjeetiva.^  The  law  therefore,  with  regard  to  its  techni- 
cal phrases,  stands  upon  the  same  footing  with  other  studies,  and  requests 
only  the  same  indulgence. 

This  technical  Latin  continued  in  use  from  the  time  of  its  first  introduc- 
tioB,  till  the  subversion  of  our  ancient  constitution  under  Cromwell ;  when, 
among  many  other  innovations  in  the  law,  some  for  the  better  and  some 
for  the  worse,  the  language  of  our  records  was  altered  and  turned  into 
English.  But,  at  the  restoration  of  king  Charles,  this  novelty  was  no 
longer  countenanced ;  the  practisers  finding  it  very  difficult  to  express 
themselves  so  concisely  or  significantly  in  any  other  language  but  the  Lfr- 
tin.  And  thus  it  continued  without  any  sensible  inconvenience  till  about 
the  year  1730,  when  it  was  again  thoug:ht  proper  that  the  proceedings  at 
law  should  be  done  into  English,  and  it  was  accordingly  so  ordered  by 
statute  4  Geo.  II.  c.  26.  This  provision  was  made  according  to  thie 
preamble  of  the  statute,  that  the  common  people  might  have  knowledge 
and  understanding  of  what  was  alleged  or  done  for  and  against  them  in 
the  process  and  pleadings,  the  judgment  and  entries  in  a  cause.  Which 
purpose  has,  I  fear,  not  been  answered  ;  being  apt  to  suspect  that  the  peo- 
ple are  now,  after  many  years'  experience,  altogether  as  ignorant  in  matters 
of  law  as  before.  On  the  other  hand,  these  inconveniences  have  already 
arisen  from  the  alteration ;  that  now  many  clerks  and  attorneys  are  hardly 
able  to  read,  much  less  to  understand,  a  record  even  of  so  modem  a  date 
as  the  reign  of  George  the  First.  And  it  has  much  enhanced  the 
oxpense  of  *all  legal  proceedings :  for  since  the  practisers  are  [*323] 
confined  (for  the  ssSlc  of,  the  stamp  duties,  which  are  thereby  con- 
siderably increased)  to  write  only  a  stated  number  of  words  in  a  sheet  (5) ; 
and  as  the  English  language,  through  the  multitude  of  its  particles,  is 
much  more  ver^e  than  the  Latin ;  it  follows  that  the  number  of  sheets 
must  be  very  much  augmented  by  the  change  (y).  '  The  translation  also 
of  technical  phrases,  and  the  names  of  writs  and  other  process,  were  found 
to  be  so  very  ridiculous  (a  writ  of  nisi  prius,quare  impedit,Jieri facias,  habeas 
corpus,  and  the  rest,  not  being  capable  of  an  English  dress  with  any  de- 
gree of  seriousness)  that  in  two  years  time  it  was  found  necessary  to  make 
a  new  act,  6  Greo.  II.  c.  14 ;  which  allows  all  technical  words  to  continue 

(»>  S«e  p«M  140.  ivrmtm  nutitH;^  we  vow  concerted  intoMvm, 

U)  ¥Ml—fk.  m»m^  e.  I,  ♦  SB,  ^  ^  aceordlng  to  Iha  fom  of  Um  sttlnte.*' 

<y)  For  iMtaMO,  41mm  timo  woida,  ** « — ^~- 


(5)  This  law  ia  now  aboUgbfld  in  Eoglaad. 
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in  the  usual  language,  and  has  thereby  almost  defeated  ereiy  beneficial 
purpose  of  the  former  statute. 

What  is  said  of  the  alteration  of  language  by  the  statute  4  Geo.  II.  c. 
26.  will  hold  equally  strong  with  respect  to  the  prohibition  of  using  the 
ancient  immutable  court  hand  in  writing  the  records  or  other  legal  proceed- 
ings ;  whereby  the  reading  of  any  record  that  is  fifty  years  old  is  now  be- 
come the  object  of  science,  and  calls  for  the  help  of  an  antiquarian.  But 
that  branch  of  it,  which  forbids  the  use  of  abbreviations,  seems  to  be  of 
more  solid  advantage,  in  delivering  such  proceedings  from  obscurity :  ac- 
cording to  the  precept  of  Justinian  (z)  ;  "  ne  per  seripturam  aliqua  fiat  in 
postertitn  dubitatio,  jubemus  nonper  sighrum  capHones  ei  compendiosa  enig" 
mata  ejusdem  codieis  textum  eanscribij  sed  per  Uterarum  eonsequetUiam  ex- 
planari  €<meedimusP     But,  to  return  to  our  demurrer. 

When  the  substance  of  the  record  is  completed,  and  copies  are  deliver- 
ed to  the  judges,  the  matter  of  law  upon  which  the  demurrer  is  grounded 
is  upon  solemn  argument  determined  by  the  court,  and  not  by  any 
[*324]  trial  by  jury ;  and  ^judgment  is  thereupon  accordingly  given. 
As,  in  an  action  of  trespass,  if  the  defendant  in  his  plea  confesses 
the  fact,  but  justifies  it  causa  venationis,  for  that  he  was  hunting  ;  and  to 
this  the  plaintiff  demurs,  that  is,  he  admits  the  truth  of  the  plea,  but  denies 
the  justification  to  be  legal :  now,  on  arguing  this  demurrer,  if  the  court 
be  of  opinion,  that  a  man  may  not  justify  trespass  in  hunting,  they  will 
give  judgment  for  the  plaintiff ;  if  they  think  that  he  may,  then  judgment 
is  given  for  the  defendant.  Thus  is  an  issue  in  law,  or  demurrer,  disposed 
of. 

An  issue  of  fact  takes  up  more  form  and  preparation  to  settle  it ;  for 
here  the  truth  of  the  matters  alleged  must  be  solemnly  examined  and  esta- 
blished by  proper  evidence  in  the  channel  prescribed  by  law.  To  which 
examination,  of  facts,  the  name  of  trial  is  usually  confined,  which  will  be 
treated  of  at  large  in  the  two  succeeding  chapters. 


CHAPTER  XXII. 

OF  THE  SEVERAL  SPECIES  OF  TRIAL  (1). 

The  uncertainty  of  legal  proceedings  is  a  notion  so  generally  adopted* 
and  has  so  long  been  the  standing  theme  of  wit  and  good  humour,  that  he 
who  should  attempt  to  refute  it  would  be  looked  upon  as  a  man,  who  was 
either  incafMible  of  discernment  himself,  or  else  meant  to  impose  upon 
others.  Yet  it  may  not  be  smiss,  before  we  enter  upon  the  several  modes 
whereby  certainty  b  meant  to  be  obtained  in  our  courts  of  justice*  to  in- 

(«)  4e  ameept.  Hgett.  ^  IS. 

(1)  In  New-York  dl  trials  of  iwuet  of  fact  SupreOM  Court,  onlen,  in  caaes  of  great  diiS- 

joined  in  any  court  proceeding  according  to  eulty,  or  requiring   great   examination,  the 

the  oomewn  law,  must  be  by  jury  or  referees  :  courtorder  a  trial  at  bar.    (2  R«  S.  ¥39,  ^  1. 

ao  also  mttst  they  be  if  the  iasaes  were  joined  4.)     Special  jariea  may  be  allowed  by  the 

in  another  court  and  sent  to  the  Supreme  eoart  it  conducive  to  a  fair  and  impattialtria]* 

Court  to  be  tried.    The  trial  takes  place  before  or  if  the  importance  or  intricacy  m  the  canse 

the  Circuit  Court  when  the  cause  is  in  the  requires  it.    (Id.  418, 1 46.) 
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qjoixe  a  little  wherein  this  uncertainty^  so  frequently  complained  of,  eon- 
sists  ;  and  to  what  causes  it  owes  its  original. 

It  hath  sometimes  been  said  to  owe  its  original  to  the  number  of  our 
municipal  constitutions,  and  the  multitude  of  our  judicial  decisions  (a) ; 
which  occasion,  it  is  alleged,  abundance  of  rules  that  militate  and  thwart 
with  each  other,  as  the  sentiments  or  caprice  of  successive  legislatures 
and  judges  have  happened  to  vaiy.  The  fact,  of  multiplicity  is  aUowed ; 
and  that  thereby  the  researches  of  the  student  are  rendered  more  difficult 
and  laborious ;  but  that,  with  proper  industry,  the  result  of  those  inquiries 
will  be  doubt  and  indecision,  is  a  consequence  that  cannot  be  admitted. 
People  are  apt  to  be  angry  at  the  want  of  simplicity  in  our  laws :  they 
mistake  variety  for  confusion,  and  complicated  cases  for  contra- 
dictoxy.  *They  bring  us  the  examples  of  arbitrary  governments,  [*326] 
of  Denmark,  Muscovy,  and  Prussia ;  of  wild  and  uncultivated 
nations,  the  savages  of  Africa  and  America ;  or  of  narrow  domestic  re* 
publics,  in  ancient  Greece  and  modem  Switzerland ;  and  unreasonably 
require  the  same  paucity  of  laws,  the  same  conciseness  of  practice,  in  a 
nation  of  freeman,  a  polite  and  commercial  people,  and  a  populous  extent 
of  territory. 

In  an  arbitrary  despotic  government,  where  the  lands  are  at  the  disposal 
of  the  prince,  the  rules  of  succession,  or  the  mode  of  enjoyment,  must 
depend  upon  his  will  and  pleasure.  Hence  there  can  be  but  few  legal 
determinations  relating  to  the  property,  the  descent,  or  the  conveyance  of 
real  estates ;  and  the  same  holds  in  a  stronger  degree  with  regard  to  goods 
and  chattels,  and  the  contracts  relating  thereto.  Under  a  tyrannical  sway 
trade  must  be  continually  in  jeopardy,  and  of  consequence  can  never  be 
extensive  :  this  therefore  puts  an  end  to  the  necessity  of  an  infinite  num- 
ber of  rules,  which  the  English  merchant  daily  recurs  to  for  adjusting 
conunercial  differences.  Marriages  are  there  usually  contracted  with 
slaves ;  or  at  least  women  are  treated  as  such  :  no  laws  can  be  there- 
fore expected  to  regulate  the  rights  of  dower,  jointures,  and  marriage  set- 
tlements. Few  also  are  the  persons  who  can  claim  the  privileges  of  any 
laws ;  the  bulk  of  those  nations,  viz.  the  commonalty,  boors,  or  peasants, 
being  merely  villeins  and  bondmen.  Those  are  therefore  left  to  the  private 
coercion  of  their  lords,  are  esteemed  (in  the  contemplation  of  these  boasted 
legislators)  incapable  of  either  right  or  injury,  and  of  consequence  are 
entitled  to  no  redress.  We  may  see,  in  these  arbitrary  states,  how  large 
a  field  of  legal  contests  is  already  rooted  up  and  destroyed. 

Again  ;  were  we  a  poor  and  naked  people,  as  the  savages  of  America 
are,  strangers  to  science,  to  commerce,  and  the  arts  as  well  of  convenience 
as  of  luxury,  we  might  perhaps  be  content,  as  some  of  them  are  said  to 
be,  to  refer  all  disputes  to  the  next  man  we  meet  upon  the  road, 
and  so  put  a  short  end  *to  every  controversy.  For  in  a  state  of  [*327] 
nature  diere  is  no  room  for  municipal  laws ;  and  the  nearer  any 
nation  approaches  to  that  state,  the  fewer  they  will  have  occasion  for. 
When  the  people  of  Rome  were  little  better  than  sturdy  shepherds  or  herds- 
men, all  their  laws  were  contained  in  ten  or  twelve  tables  ;  but  as  luxury, 
politeness,  and  dominion  increased,  the  civU  law  increased  in  the  same  pro- 
portion ;  and  swelled  to  that  amazing  bulk  which  it  now  occupies,  though 
successively  pruned  and  retrenched  by  the  emperors  Theodosius  and  Jus- 
tinian. 

(a)  %—  the  yrefiM  to  *ir  John  Davias't  itporta :  wharaia  nuuty  of  the  faUowing  topics  an  4is* 
cuMod  more  at  large. 
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In  like  manner  we  may  lastly  observe,  that,  in  petty  states  and  narrow 
territories,  much  fewer  laws  will  suffice  than  in  large  ones,  because  there 
are  fewer  objects  upon  which  the  laws  can  operate.  The  regulations  of 
a  private  family  are  short  and  well  known  ;  those  of  a  prince's  household 
are  necessarily  more  various  and  difiuse. 

The  causes  therefore  of  the  multiplicity  of  the  English  laws  are,  the 
extent  of  the  country  which  they  govern ;  the  commerce  and  refinement 
of  its  inhabitants ;  but,  above  all,  the  liberty  and  property  of  the  subject. 
These  will  naturally  produce  an  infinite  fund  of  disputes,  which  must  be 
terminated  in  a  judicial  way  ;  and  it  is  essential  to  a  free  people,  that  these 
determinations  be  published  and  adhered  to ;  that  their  property  may  be 
as  certain  and  fixed  as  the  very  constitution  of  their  state.  For  though 
in  many  other  countries  every  thing  is  left  in  the  breast  of  the  judge  to 
determine,  yet  with  us  he  b  only  to  declare  and  pronounce,  not  to  m^  or 
new-model,  the  law.  Hence  a  multitude  of  decisions,  or  cases  adjudged, 
will  arise ;  for  seldom  will  it  happen  that  any  one  rule  will  exactly  suit 
with  many  cases.  And  in  proportion  as  the  decisions  of  courts  of  judica^ 
ture  are  multiplied,  the  law  will  be  loaded  with  decrees,  that  may  some- 
times (though  rarely)  interfere  with  each  other :  either  because  succeed- 
ing judges  may  not  be  apprized  of  the  prior  adjudication ;  or  because  they 
may  think  differently  from  their  predecessors ;  or  because  the 
[*328]  same  arguments  did  not  occur  formerly  as  at  *^resent ;  or,  in  fine, 
because  of  the  natural  imbecility  and  imperfection  that  attends  all 
human  proceedings.  But  wherever  this  happens  to  be  the  case  in  any 
material  point,  the  legislature  is  ready,  and  from  time  to  time,  both  may, 
and  frequently  does,  intervene  to  remove  the  doubt ;  and,  upon  due  deli- 
beration had,  determines  by  a  declaratory  statute  how  the  law  i^hall  be 
held  for  the  future. 

Whatever  instances  therefore  of  contradiction  or  uncertainty  may  have 
been  gleaned  from  our  records,  or  reports,  must  be  imputed  to  the  defects 
ot  human  laws  in  general,  and  are  not  owing  to  any  particular  ill  con- 
struction of  the  English  system.  Indeed  the  reverse  is  most  strictly  true. 
The  English  law  is  less  embarrassed  with  inconsistent  resolutions  and 
doubtful  questions,  than  any  other  known  system  of  the  same  extent  and 
the  same  duration.  I  may  instance  in  the  civil  law :  ahe  text  whereof, 
as  collected  by  Justinian  and  his  agents,  is  extremely  voluminous  and  dif- 
fuse ;  but  the  idle  comments,  obscure  glosses,  and  jarring  interpretations 
grafled  thereupon,  by  the  learned  jurists,  are  literally  without  number. 
And  these  glosses,  which  are  mere  private  opinions  of  scholastic  doctors 
(and  not  like  our  books  of  reports,  judicial  determinations  of  the  court), 
are  all  of  authority  sufficient  to  be  vouched  and  relied  on :  which  must 
needs  breed  great  distraction  and  confusion  in  their  tribunals.  The  same 
may  be  said  of  the  canon  law  ;  though  the  text  thereof  is  not  of  half 
the  antiquity  with  the  common  law  of  England;  and  though  the  more 
ancient  any  system  of  law  is,  the  more  it  is  liable  to  be  perplexed  with  the 
multitude  of  judicial  decrees.  When  therefore  a  body  of  laws,  of  so  high 
antiquity  as  the  English,  is  in  general  so  clear  and  perspicuous,  it  argues 
deep  wisdom  and  foresight  in  such  as  laid  the  foundations,  and  great  care 
and  circumspection  in  such  as  have  built  the  superstructure. 

But  is  not  (it  will  be  asked)  the  multitude  of  law-suits,  which  we  daily 

see  and  experience,  an  argument  against  the  clearness  and  cer- 

[*329]   tainty  of  Uie  law  itself?    By  no  means  :  for  *among  the  vari- 
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008  disputes  and  controversies  which  are  daily  to  be  met  with  in  the 
course  of  legal  proceedings,  it  is  obvious  to  observe  how  very  few  arise 
from  obscurity  in  the  rules  or  maxims  of  law.  An  action  shall  seldom  be 
heard  of,  to  determine  a  question  of  inheritance,  unless  the  fact  of  the  de- 
scent be  controverted.  But  the  dubious  points  which  are  usually  agitated 
in  our  courts,  arise  chiefly  from  the  difficulty  there  is  of  ascertaining  the 
intentions  of  individuals,  in  their  solemn  dispositions  of  property ;  in  their 
contracts,  conveyances,  and  testaments.  It  is  an  object  indeed  of  the  ut- 
most importance  in  this  free  and  commercial  country,  to  lay  as  few  re- 
straints as  possible  upon  the  transfer  of  possessions  from  hand  to  hand,  or 
their  various  designations  marked  out  by  the  prudence,  convenience,  ne- 
cessities, or  even  by  the  caprice,  of  tjbeir  owners :  yet  to  investigate  the 
intention  of  the  owner  is  frequently  matter  of  difficulty,  among  heaps  of 
entangled  conveyances  or  wills  of  a  various  objscurity.  The  law  rarely 
hesitates  in  declaring  its  own  meaning;  but  the  judges  are  frequently 
puzzled  to  find  out  the  meaning  of  others.  Thus  the  powers,  the  interest, 
the  privileges,  and  properties  of  a  tenant  for  life,  and  a  tenant  in  tail,  are 
clearly  distinguished  and  precisely  settled  by  law  :  but,  what  words  in  a 
will  shall  constitute  this  or  that  estate,  has  occasionally  been  disputed  for 
more  than  two  centuries  past,  and  will  continue  to  be  disputed  as  long  as 
the  carelessness,  the  ignorance,  or  singularity  of  testators  shall  continue 
to  cloath  their  intentions  in  dark  or  new-fangled  expressions. 

But,  notwithstanding  so  vast  an  accession  of  legal  controversies,  arising 
from  so  fertile  a  fund  as  the  ignorance  and  wilfulness  of  individuals,  these 
will  bear  no  comparison  in  point  of  number  to  those  which  are  founded 
upon  the  dishonesty,  and  disingenuity  of  the  parties :  by  either  their  sug- 
guesting  complaints  that  are  fake  in  fact,  and  thereupon  bringing  ground- 
less actions  ;  or  by  their  denying  such  facts  as  are  true,  in  setting  up  un- 
warrantable defences.  Ex  facto  oritur  jus :  if  therefore  the  fact  be  peV- 
yerted  or  misrepresented,  the  law  which  arises  from  thence  will 
unavoidably  be  unjust  or  partial.  *And,  in  order  to  prevent  this,  [*330] 
it  is  necessary  to  set  right  the  fact,  and  establish  the  truth  con- 
tended for,  by  appealing  to  some  mode  o{  probation  or  trials  which  the  law 
of  the  country  has  ordained  for  a  criterion  of  truth  and  falsehood. 

These  modes  of  probation  or  trial  form  in  every  civilized  country  the 
great  object  of  judicial  decisions.  And  experience  will  abundantly  shew, 
that  above  a  hundred  of  our  law-suits  arise  from  disputed  facts,  for  one 
where  the  law  is  doubted  of.  About  twenty  days  in  the  year  are  sufficient 
in  Westminster-hall,  to  settle  (upon  solemn  argument)  every  demurrer,  or 
other  special  point  of  law  that  arises  throughout  the  nation :  but  two 
months  are  annually  spent  in  deciding  the  truth  of  facts,  before  six  dis- 
tinct tribunals,  in  the  several  circuits  of  England  :  exclusive  of  Middlesex 
«nd  London,  which  afTord  a  supply  of  causes  much  more  than  equivalent 
to  any  two  of  the  largest  circuits. 

Trial  then  is  the  examination  of  the  matter  of  fact  in  issue  :  of  which 
there  are  many  different  species,  according  to  the  difference  of  the  subject, 
or  thing  to  be  tried :  of  aU  which  we  will  take  a  cursory  view  in  this  and 
the  subsequent  chapter.  For  the  law  of  England  so  industriously  en- 
deavours to  investigate  truth  at  any  rate,  that  it  will  not  confine  itself  to 
one,  or  to  a  few,  manners  of  trial ;  but  varies  its  examination  of  facts  ac- 
cording to  the  nature  of  the  facts  themselves  :  this  being  the  one  invaria- 
ble principle  pursued,  that  as  weU  the  best  method  of  trial,  as  the  best 
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evidence  upon  that  trial  which  the  nature  of  the  oaee  afferde,  and  no 
other,  ahall  be  admitted  in  the  English  courts  of  justioe. 

The  species  of  trials  in  civil  cases  are  seven.  By  record ;  by  tiijpeettoit, 
or  examination ;  by  certificate ;  by  witnesses ;  by  100^^  of  battle ;  by  WEger 
of  law  (2) ;  and  by  jury. 

I.  First  then  Of  the  trial  by*  record.  This  is  only  used  in  one 
[*331]  particular  instance  :  and  that  is  where  a  matter  of  record  *is 
pleaded  in  any  action,  as  a  fine,  a  judgment,  or  the  like  ;  and  the 
opposite  party  pleads,  '*  nul  tiel  record^"  that  there  is  no  such  matter  of  re- 
cord existing  :  upon  this,  issue  is  tendered  and  joined  in  the  following  form, 
"  and  this  he  prays  may  be  inquired  of  by  the  record,  and  the  other  doth 
the  like ;"  and  hereupon  the  party. pleading  the  record  has  a  day  given 
him  to  bring  it  in,  and  proclamation  is  made  in  court  for  him  to  '*  bring 
forth  the  record  by  him  in  pleading  alleged,  or  else  he  shall  be  condemned  ;" 
and,  on  his  failure,  his  antagonist  shall  have  judgment  to  recover.  The 
trial  therefore  of  this  issue  is  merely  by  the  record ;  for,  as  sir  Edward 
Coke  (b)  observes,  a  record  or  enrolment  is  a  monument  of  so  high  a  na- 
ture, and  importeth  in  itself  such  absolute  verity,  that  if  it  be  pleaded  that 
there  is  no  such  record,  it  shall  not  receive  any  trial  by  witness,  jury,  or 
otherwise,  but  only  by  itself.  Thus  titles  of  nobility,  as  whether  earl  or 
no  earl,  baron  or  no  baron,  shall  be  tried  by  the  king's  writ  or  patent  only, 
which  is  matter  of  record  (c).  Also  in  case  of  an  alien,  whether  alien 
friend  or  enemy,  shall  be  tried  by  the  league  or  treaty  between  his  sove- 
reign and  ours  ;  for  every  league  or  treaty  is  of  record  (d).  And  also, 
whether  a  manor  be  to  be  held  in  ancient  demesne  or  not,  shall  be  tried  by 
the  record  of  domesday  in  the  king's  exchequer. 

II.  Trial  by  inspection,  or  examination,  is  when  for  the  greater  expedition 
of  a  cause,  in  some  point  or  issue  being  either  the  principal  question  or 
arising  collaterally  out  of  if,  but  being' evidently  the  object  of  senses,  the 
judges  of  the  court,  upon  the  testimony  of  their  own  sense,  shall  decide 
the  point  in  dispute.  For,  where  the  affirmative  or  negative  of  a  question 
is  matter  of  such  obvious  determination,  it  is  not  thought  necessary  to 
summon  a  jury  to  decide  it ;  who  are  properly  called  in  to  inform  the  con- 
science of  the  court  in  respect  of  dubious  facts  :  and  therefore  when  the 
fact,  from  its  nature,  must  be  evident  to  the  court  either  from  ocular  de- 
monstration or  other  irrefragable  proof,  there  the  law  departs 
[*332]  *from  its  usual  resort,  the  verdict  of  twelve  men,  and  relies  on  the 
judgment  of  the  court  alone.  As  in  case  of  a  suit  to  reverse  a  fine 
for  non-age  of  the  cognizor,  or  to  set  aside  a  statute  or  recognizance  en- 
tered into  by  an  infant ;  here,  and  in  other  cases  of  the  like  sort,  a  writ 
shall  issue  to  the  sheriff  (e) ;  commanding  him  that  he  constrain  the  said 
party  to  appear,  that  it  may  be  ascertained  by  the  view  of  his  body  by  the 
king's  justices,  whether  he  be  of  full  age  or  nor  ;  '*  ut  por  aspectam  corporis 
sui  constare  poterit  justiciariis  nostris,  sipraedictus  A  sitpUnae  aetatis  necne 
(/).'*  If  however  the  court  has,  upon  inspection,  any  doubt  of  the  age 
of  the  party  (as  may  frequently  be  the  case),  it  may  proceed  to  take  proofs 
of  the  fact ;  and,  particularly,  may  examine  the  infant  himself  upcm  an 

lb)  1  but  1 17.  900.                                                  (/ )  Thi«  quaftioii  of  non-affe  wm  fonnerlj,  ac- 
(e)  6  Rep.  53.                                                         cording  to  Olanvil,  (L  13,  e.  15,)  M«d  bf  t  ivxf  of 
(4)  9  Rep.  tl.                                                     eight  men,  thaugli  now  it  U  txied  by  inspection. 
.  (e)  Ibid. ■ 

(2)  W«9n  of  battle  and  of  bw  an  abdiah^  in  New-YoHi.    (3  R.  S.  409,  ^  4.) 
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oath  of  wnre  dtre,  veritatem  dicere^  that  is,  to  make  true  answer  to  SQch 
questions  as  the  court  shall  demand  of  him :  or  the  court  may  examine 
his  mother,  his  godfather,  or  the  like  (  g). 

In  like  manner  if  a  defendant  pleads  in  abatement  of  the  suit  that  the 
plaintiff  is  dead,  and  one  appears  and  calls  himself  the  plaintiff,  which  the 
defendant  denies :  in  this  case  the  judges  shall  determine  by  inspection 
and  examination,  whether  he  be  the  plaintiff  or  not  (/<).  Also  if  a  man 
be  found  by  a  jury  an  idiot  a  nativitate,  he  may  come  in  person  into  the 
chancery  before  the  chancellor,  or  be  brought  there  by  his  friends,  to  be 
inspected  and  examined,  whether  idiot  or  not :  and  if,  upon  such  view  and 
inquiry,  it  appears  he  is  not  so,  the  verdict  of  the  jury,  and  all  the  pro- 
ceedings thereon,  are  utterly  void  and  instantly  of  no  affect  (t). 

Another  instance  in  which  the  trial  by  inspection  may  be  used,  is  when 
upon  an  appeal  of  maihem,  the  issue  joined  is  whether  it  be  maihem  or 
no  maihem,  this  shall  be  decided  by  the  court  upon  inspection  ; 
for  which  purpose  they  may  *call  in  the  assistance  of  surgeons  [j),  [*333] 
And,  by  analogy  to  this,  in  an  action  of  trespass  for  maihem,  the 
court  (upon  view  of  such  maihem  as  the  plaintiff  has  laid  in  his  declara- 
tion, or  which  is  certified  by  the  judges  who  tried  the  cause  to  be  the 
same  as  was  given  in  evidence  to  the  juiy)  may  increase  the  damages  at 
their  own  discretion  (A)  ;  as  may  also  be  the  case  upon  view  of  an  atro- 
cious battery  (/).  But  then  ^e  battery  must  likewise  be  alleged  so  cer- 
tainly in  the  declaration,  that  it  may  appear  to  be  the  same  with  the  bat^ 
tery  inspected. 

Also,  to  ascertain  any  circumstances  relative  to  a  particular  day  past,  it 
hath  been  tried  by  an  inspection  of  the  almanac  by  the  court.  Thus, 
upon  a  writ  of  error  from  an  inferior  court,  that  of  Lynn,  the  error  assign- 
ed was  thai  the  judgment  was  given  on  a  Sunday,  it  appearing  to  be  on 
26  February,  26  Eliz.  and  upon  inspection  of  the  almanacs  of  that  year, 
it  was  found  that  the  26th  of  Febniar^  in  that  year  actuaDy  fell  upon  a 
Sunday  :^this  was  held  to  be  a  sufficient  trial,  and  that  a  trial  by  a  jury 
was  not  necessary,  although  it  was  an  error  in  fact ;  and  so  the  judgment 
was  reversed  (m).  But,  in  all  these  cases,  the  judgei^,  if  they  conceive  a 
doubt,  may  order  it  to  be  tried  by  jury. 

III.  The  trial  by  eertifieate  is  allowed  in  such  cases,  where  the  evidence 
of  the  person  certifying  is  the  only  proper  criterion  of  the  point  in  dispute. 
For,  when  the  fact  in  question  lies  out  of  the  cognizance  of  the  court,  the 
judges  must  rely  on  the  solemn  averment  or  information  of  persons  in  such 
a  station,  as  affords  them  the  most  clear  and  competent  knowledge  of  the 
truth.  As  therefore  such  evidence  (if  given  to  a  jury)  must  have  been 
conclusive,  the  law,  to  save  trouble  and  circuity,  permits  the  fact  to  be  de- 
termined upon  such  certificate  merely.  Thus,  1.  If  the  issue  be  whether 
A  was  absent  with  the  king  in  his  army  out  of  the  realm  in  time  of  war, 
this  shidl  be  tried  (n)  by  the  certificate  of  the  mareschal  of 
*the  king's  host  in  writing  under  his  seal,  which  shall  be  sent  to  [*334] 
the  justices.  2.  If,  in  order  to  avoid  an  outlavrry,  or  the  like,  it 
was  alleged  that  the  defendant  was  in  prison,  idlra  mare,  at  Bourdeaux^  or 
in  the  service  of  the  mayor  of  Bourdeaux,  this  should  have  been  tried  by 

(g)  SRolL  Ahr.fiTS.  (ft)  1  Sid.  108. 

(if)  0  Rap.  10.  (2)  Hanir.408. 

(«}  Ibid.  SI.  (M)  Cro.  SUz.  m. 

If)  9  BolL  Abr.STS.  (•)  Lttt.MOS. 
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the  certificate  of  the  mayor ;  and  the  like  of  the  captain  of  Calai»  {o}^ 
But  when  this  was  law  (  p)y  those  towns  were  under  the  dominion  of  the 
crown  of  England.  And  therefore,  by  a  parity  of  reason,  it  should  now 
hold  that  in  similar  cases,  arising  at  Jamaica  or  Minorca,  the  trial  should 
be  by  certificate  from  the  governor  of  those  islands.  We  also  find  (q)  thai 
the  certificate  of  the  queen's  messenger,  sent  to  summon  home  a  peeress  of 
the  realm,  was  formerly  held  a  sufficient  trial  of  the  contempt  in  refusing  to 
obey  such  summons.  3.  For  matters  within  the  realm,  the  customs  of  the 
city  of  London  shall  be  tried  by  the  certificate  of  the  mayor  and  aldermen, 
certified  by  the  mouth  of  their  recorder  (r) ;  upon  a  surmise  from  the  party 
alleging  it,  that  the  custom  ought  to  be  thus  tried  :  else  it  must  be  tried 
by  the  country  (s).  As,  the  custom  of  distributing  the  effects  of  freemen 
deceased  ;  of  enrolling  apprentices  ;  or  that  he  who  is  free  of  one  trade 
may  use  another ;  if  ajay  of  these  or  other  similar  points  come  in  issue. 
But  this  rule  admits  of  an  exception,  where  the  corporation  of  London  is 
party,  or  interested,  in  the  suit ;  as  in  an  action  brought  for  a  penalty  in- 
flicted by  the  custom  ;  for  there  the  reason  of  the  law  will  not  endure  so 
partial  a  trial ;  but  this  custom  shall  be  determined  by  a  jury,  and  not  by 
the  mayor  and  aldermen,  certifying  by  the  mouth  of  their  recorder  (<).  4. 
In  some  cases  the  sherifif  of  London's  certificate  shall  be  the  final  trial : 
as  if  the  issue  be,  whether  the  defendant  be  a  citizen  of  London  or  a  fo- 
reigner (u),  in  case  of  privilege  pleaded  to  be  sued  only  in  the  city  courts. 
Of  a  nature  somewhat  similar  to  which  is  the  trial  of  the  privilege  of  the 

university,  when  the  chancellor  claims  cognizance  of  the  cause, 
[*335]   because  one  of  the  parties  is  a  ^privileged  person.     In  this  case, 

the  charters  confirmed  by  act  of  parliament,  direct  the  trial  of 
the  question,  whether  a  privileged  person  or  no,  to  be  determined  by  the 
certificate  and  notification  of  the  chancellor  under  seal ;  to  which  it  hath 
also  been  usual  to  add  an  affidavit  of  the  fact :  but  if  the  parties  be  at 
issue  between  themselves,  whether  A  is  a  member  of  the  university  (ht  no, 
on  a  plea  of  privilege,  the  trial  shall  be  then  by  jury,  and  not  by  the  chsa- 
cellor's  certificate  (v) :  because  the  charters  direct  only  that  the  privilege 
be  allowed  on  the  chancellor's  certificate,  when  the  claim  of  cognizance  is 
made  by  him,  and  not  where  the  defendant  himself  pleads  his  privilege  : 
so  that  this  must  be  left  to  the  ordinary  course  of  determination.  5.  In 
matters  of  ecclesiastical  jurisdiction,  as  marriage,  and  of  course  general 
bastardy ;  and  also  excommunication  and  orders,  these,  and  other  like  mat- 
ters, shall  be  tried  by  the  bishop's  certificate  (u?).  As  if  it  be  pleaded  in 
abatement,  that  the  plaintifi*  is  excommunicated,  and  issue  is  joined  there- 
on ;  or  if  a  man  claims  an  estate  by  descent,  and  the  tenant  alleges  the 
demandant  to  be  a  bastard  ;  or  if  on  a  writ  of  dower,  the  heir  pleads  no 
marriage ;  or  if  the  issue  in  a  quare  impedit  be,  whether  or  no  the  church 
be  full  by  institution  ;  all  these  being  matters  of  mere  ecclesiastical  cog- 
nizance, shall  be  tried  by  certificate  from  the  ordinary.  But  in  an  ^tion 
on  the  case  for  calling  a  man  bastard,  the  defendant  having  pleaded  in 
justification  that  the  plaintiff  was  really  so,  this  was  directed  to  be  tried  by 
a  jury  (x) :  because,  whether  the  plaintiff  be  found  either  a  general  or 
special  basted,  the  justification  wiU  be  good ;  and  no  question  of  special 

M  9  Rep.  tl.  (t)  Hob.  85. 

{•)  S  RolL  Abr.  fi83.  (k)  Co.  Litt.  74. 

(f )  Dyer,  176, 177.  («)  S  Roll.  Abr.  fl08. 

(r)  Co.  Lttt  74.   4  Bur.  S4S.  («r)  Co.  Utt.  74.    SLeT.  ML 

(«)  Bro.  Abr.  tU.  trial,  pi  W.  («)  Hob.  179. 
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bastardy  shall  be  tried  by  the  bishop's  certificate,  but  by  a  jury  (v).  For 
a  special  bastardy  is  one  bom  before  marriage,  of  parents  who  afterwards 
intermarry :  which  is  bastardy  by  our  law,  though  not  by  the  ecclesiasti- 
cal. It  would  therefore  be  improper  to  refer  the  trial  of  that  question  to 
the  bishop ;  who,  whether  the  child  be  bom  before  or  after  mar- 
riage, will  be  *sure  to  return  or  certify  him  legitimate  (z).  Ability  [*336] 
of  a  clerk  presented  (a),  admission,  institution  and  deprivation  of 
a  clerk,  shall  also  be  tried  by  certificate  from  the  ordinary  or  metropolitan, 
because  of  these  he  is  the  most  competent  judge  {b) :  but  indttction  shall 
be  tried  by  a  jury,  because  it  is  a  matter  of  public  notoriety  (c),  and  is 
likewise  the  corporal  inve&titure  of  the  temporal  profits.  Resignation  of  a 
benefice  may  be  tried  in  either  way  (d) ;  but  it  seems  most  properly  to  fall 
within  the  bishop's  cognizance.  6.  The  trial  of  all  customs  and  practice 
of  the  courts  shall  be  by  certificate  from  the  proper  officers  of  those  courts 
respectively ;  and,  what  return  was  made  on  a  writ  by  the  sheriff  or 
under-sheriff,  shall  be  only  tried  by  his  own  certificate  (e).  And  thus 
much  for  those  several  issues,  or  matters  of  fact,  which  are  proper  to  be 
tried  by  certificate  (3). 

IV.  A  fourth  species  of  trial  is  that  by  witnesses,  per  testes,  without  the 
intervention  of  a  jury  (4).  This  is  the  only  method  of  trial  known  to  the 
civil  law ;  in  which  the  judge  is  left  to  form  in  his  own  breast  his  sentence 
upon  the  credit  of  the  witnesses  examined  :  but  it  is  very  rarely  used  in 
our  law,  which  prefers  the  trial  by  jury  before  it  in  almost  every  instance. 
Save  only  that  when  a  widow  brings  a  writ  of  dower,  and  the  tenant 
pleads  that  the  husband  is  not  dead  ;  this  being  looked  upon  as  a  dilatory 
plea,  is  in  favour  of  the  widow,  and  for  greater  expedition  allowed  to  be 
tried  by  witnesses  examined  before  the  judges :  and  so,  saith  Finch  (/), 
shall  no  other  case  in  our  law.  But  sir  Edward  Coke  (g)  mentions  some 
others :  as  to  try  whether  the  tenant  in  a  real  action  was  duly  summoned, 
or  the  validity  of  a  challenge  to  a  juror :  so  that  Finch's  observations 
must  be  confined  to  the  trial  of  direct  and  not  collateral  issues.  And  in 
every  case  sir  £dward  Coke  lays  it  down,  that  the  affirmative  must  be 
proved  by  two  witnesses  at  the  least  (5),  (6). 

*V.  The  next  species  of  trial  is  of  great  antiquity,  but  much  dis-  [•337] 
used  ;  though  still  in  force  if  the  parties  choose  to  abide  by  it  (7) ; 
I  mean  the  trial  by  wager  of  battle.  This  seems  to  have  owed  its  original, 
to  the  military  spirit  of  our  ancestors,  joined  to  a  superstitious  frame  of 
mind :  it  being  in  the  nature  of  an  appeal  to  Providence,  under  an  appro* 
hension  and  hope  (however  presumptuous  and  unwarrantable)  thai  hea- 

(y)  Dr«r,  7ft.  (<)  Dyer,  288. 

(s)  See  Introd.  to  the  gieat  chazter,  tiitl.  Ona.  (d)  3  Roll.  Abr.  983. 

«■»  MM  1933.  it)  9  Rep.  31 

(«)  See  book  I.  ch.  11.  (/)  L.  433. 

lb)  SInst.03S.    Show.  Pad.  c  88.    3  RolL  Abr.  ig)  Inst.  0. 

(3)  None  of  the  matters  here  ttated  to  be  equity  it  it  sometimes  otherwise,  and  two  wit- 
pOTtble  Inr  certificate,  would,  it  is  probable,  nesses  are  required,  ride  post,  ch.  87.  and 
be  allowed  to  be  proved  in  that  way  in  New-    note. 

York.  (6)  See  note  1,  p.  325,  ante. 

(4)  By  nuraerous  local  acts  for  the  recorergr  (7)  In  1817,  1818,  an  act  was  passed  to 
of  small  debu,  the  claim  of  a  creditor  may  be  abolish  appeals  of  murder,  treason,  felony,  or 
nstained  by  his  own  oath  without  the  inter-  other  offences,  and  wacer  of  battle,  or  joining 

-^'"-  of  a  juiy.  issue  and  trial  by  batde  in  writs  of  right.    50 


,.^  ,         -    -  .,       .  -.         issue  and  trial  by  battle  in  writs  of  rigl 

(5)  In  oourts  of  law,  in  general,  it  sufflces    Gbo.  HI.  a.  46. 
to  pioT»  a  &et  by  oa«  witness.    In  ooorts  of       Se«  note  2,  p.  330,  a]ite,as  to  New-York. 
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▼en  would  give  the  victory  to  him  who  had  the  right;  The  decision  of 
suits  by  this  appeal  to  the  God  of  battles,  is  by  some  said  to  have  been 
invented  by  the  Burgundi,  one  of  the  northern  or  German  clans  that  plant- 
ed themselves  in  Gaul.  And  it  is  true,  that  the  first  written  injunction  of 
judiciary  combats  that  we  meet  with,  is  in  the  laws  of  Gundebald,  a.  o. 
501,  which  are  preserved  in  the  Burgundian  code.  Yet  it  does  not  seem 
to  have  been  merely  a  local  custom  of  this  or  that  particular  tribe,  but  to 
have  been  the  common  usage  of  all  those  warlike  people  from  the  earliest 
times  (A).  And  it  may  also  seem  from  a  passage  in  Yelleius  Patercu- 
lus  (t),  that  the  Germans,  when  first  they  became  known  to  the  Romans, 
were  wont  to  decide  all  contests  of  right  by  the  sword :  for  when  Quinti- 
lius  Varus  endeavoured  to  introduce  among  them  the  Roman  laws  and 
method  of  trial,  it  was  looked  upon  (says  the  historian)  as  a  '*  fuwitas  inr 
eognitae  discipUnae^  ui  solita  armis  decemijure  terminarentur."  And  among 
the  ancient  Goths  in  Sweden  we  find  the  practice  of  judiciary  duels 
established  upon  much  the  same  footing  as  they  formerly  were  in  our  own 
country  {j), 

.  This  trial  was  introduced  into  England  among  other  Norman  customs 
by  William  the  Conqueror ;  but  was  only  used  in  three  cases,  one  mili- 
tary, one  criminal,  and  the  third  civil.  The  first  in  the  court-martial,  or 
court  of  chivalry  and  honour  (A) ;  the  second  in  appeals  of  felony  (Q,  of 

which  we  shall  speak  in  the  next  book ;  and  the  third  upon  issue 
[*338]   joined  in  a  *writ  of  right,  thq  last  and  most  solemn  decision  of  real 

property.  For  in  writs  of  right  the  ju^  proprietaiis,  which  is  fre- 
quently a  matter  of  difficulty,  is  in  question  ;  but  oUier  real  actions  being 
merely  questions  of  the  jus  possessionis,  which  are  usually  more  plain  and 
obvious,  our  ancestors  did  not  in  them  appeal  to  the  decision  of  Provi- 
dence. Another  pretext  for  allowing  it,  upon  these  final  writs  of  right, 
was  also  for  the  sake  of  such  claimants  as  might  have  the  true  right,  but 
yet  by  the  death  of  witnesses,  or  other  defect  of  evidence,  be  unable  to 
prove  it  to  a  jury.  But  the  most  curious  reason  of  all  is  given  in  the 
mirror  (m),  that  it  is  allowable  upon  warrant  of  the  combat  between  David 
for  the  people  of  Israel  of  the  one  party,  and  Goliah  for  the  Philistines  of 
the  other  party  :  a  reason  which  pope  Nicholas  I.  very  seriously  decides 
to  be  inconclusive  (n).  Of  battle  therefore  on  a  writ  of  right  (o),  we  are 
now  to  speak;  and  although  the  writ  of  right  itself,  and  of  course  this 
trial  thereof,  be  at  present  much  disused ;  yet,  as  it  is  law  at  this  day  (8), 
it  may  be  matter  of  curiosity,  at  least,  to  inquire  into  the  forms  of  this  pro- 
ceeding, as  we  may  gather  them  from  ancient  authors  (p). 

The  last  trial  by  battle  that  was  waged  in  the  court  of  common  pleas  at 
Westminster  (though  there  was  afterwards  {q)  one  in  the  court  of  chivalry 
in  1-631  ;  and  another  in  the  county  palatine  of  Durham  (r)  in  1638)  was 
in  the  thirteenth  year  of  queen  Elizabeth,  a.  d.  1571,  as  reported  by  sir 
James  Dyer  (s) :  and  was  held  in  Tothill-fields,  Westminster,  "  non  sine 
magna  juris  consultorum  perturhatione^^  saith  sir  Henry  Spelman  (f),  who 

{\)  Sold,  of  duels,  c.  ft.  Nar.  tit.  Droit.  paitiUjol.  291.  {tdit.  1534.)  Te«r- 

(f)I.f,c.ll8.  book.  t9Edw.ln.19.   Finch,  L.  431.   Dyer,  301. 

(f)  Stiernh.  Itjun  Suton,  1. 1,  c  7.  %  lust.  947. 

(it)  Co.  Litt.  961.  (y)  Roshw.  eoIL  vol.  3,  ptxt  9,  foL  IIS.  10  Rpn. 

(I)  9  H&wk.  P.  C.  45.  399. 

(M)  c.  3, «  93.  (r)  CfD.  Car.  619. 

(a)  Decret.  pmrt.  %  cam*.  9, 911.  ft,  c.  99.  («)  Dyer,  801. 

(0)  Appendix,  No.  1. «  5.  (0  Glc$9. 109. 

if)  OlimTU.  1. 9,  c  3.   Fc«.  mT.  hriv.  /or.  9.  Nov. 

(8)  r«iot  M  now,  Me  note  7,  ente,  337. 
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was  himself  a  witness  of  the  ceremony.    The  fonn,  as  appears  from  the 
authors  before  cited,  is  as  follows : 

When  the  tenant  in  a  writ  of  right  plef^s  the  general  issue, 
DMT.  that  he  hath  more  right  to  hold,  than  the  ^demandant  hath  to  [*339] 
recover ;  and  offers  to  prove  it  by  the  body  of  his  champion, 
which  tender  is  accepted  by  the  demandant ;  the  tenant  in  the  first  place 
must  produce  his  champion,  who,  by  throwing  down  his  glove  as  a  gage 
or  pledge,  thus  wages  or  stipulates  battle  wiui  the  champion  of  the  de* 
mandant ;  who,  by  taking  up  the  gage  or  glove,  stipulates  on  his  part  to 
accept  the  challenge.  The  reason  why  it  is  waged  by  champions,  and  not 
by  the  parties  themselves,  in  civil  actions,  is  because,  if  any  party  to  the 
suit  dies,  the  suit  must  abate  and  be  at  an  end  for  the  present ;  and  there- 
fore no  judgment  could  be  given  by  the  lands  in  question,  if  either  of  the 
parties  were  slain  in  battle  (u) :  and  also  that  no  person  might  claim  an 
exemption  from  this  trial,  as  was  allowed  in  criminal  cases,  where  the  bat* 
(le  was  waged  in  person. 

A  piece  of  ground  is  then  in  due  time  set  out,  of  sixty  feet  square,  en* 
closed  with  lists,  and  on  one  side  a  court  erected  for  the  judges  of  the  court 
of  common  pleas,  who  attend  there  in  their  scarlet  robes  ;  and  also  a  bar 
is  prepared  for  the  learned  Serjeants  at  law.  When  the  court  sits,  which 
ought  to  be  by  sunrising,  proclamation  is  made  for  the  parties,  and  their 
champions  ;  who  are  introduced  by  two  knights,  and  are  dressed  in  a  coat 
of  armour,  with  red  sandals,  bare-legged  from  the  knee  downwards,  bare* 
headed,  and  with  bare  arms  to  the  elbows.  The  weapons  allowed  them 
are  only  batons,  or  staves  of  an  ell  long,  and  a  four-cornered  leader  target ; 
so  that  death  very  seldom  ensued  this  civil  combat.  In  the  court  military 
indeed  they  fought  with  sword  and  lance,  according  to  Spelman  and  Rush- 
worth  ;  as  likewise  in  France  only  villeins  fought  with  the  buckler  sad 
baton,  gentlemen  armed  at  all  points.  And  upon  this  and  other  circum- 
stances, the  president  Montesquieu  (u)  hath  with  great  ingenuity  not  only 
deduced  the  impious  custom  of  private  duels  upon  imaginary  points  of  ho* 
nour,  but  hath  also  traced  the  heroic  madness  of  knight-errantry,  from  the 
same  original  of  judicial  combats.     But  to  proceed. 

*When  the  champions,  thus  armed  with  batons,  arrive  within  [*340] 
the  lists  or  place  of  combat,  the  champion  of  the  tenant  then  takes 
his  adversary  by  the  hand,  and  makes  oath  that  the  tenements  in  dispute 
are  not  the  right  of  the  demandant ;  and  the  champion  of  the  demandant, 
then  taking  the  other  by  the  hand,  swears  in  the  same  manner  that  they 
are  :  so  that  each  champion  is,  or  ought  to  be,  thoroughly  persuaded  of 
the  truth  of  the  cause  he  fights  for.  Next  an  oath  against  sorcery  and 
enchantment  is  to  be  taken  by  both  the  champions,  in  this  or  a  similar 
form ;  "  hear  this,  ye  justices,  that  I  have  this  day  neither  eat,  drank,  nor 
have  upon  me,  neither  bone,  stone,  ne  grass  ;  nor  any  enchantment,  sorce- 
rr,  or  witchcraft,  whereby  the  law  of  God  may  be  abased,  or  the4aw  of 
the  devil  exalted.     So  help  me  God  and  his  saints." 

The  battle  is  thus  begun,  and  the  combatants  are  bound  to  fight  till  the 
stars  appear  in  the  evening :  and,  if  the  champions  of  the  tenant  can  de- 
fend himself  till  the  stars  appear,  the  tenant  shall  prevail  in  his  cause  ;  for 
it  is  sufficient  for  him  to  maintain  his  ground,  and  make  it  a  drawn  battle, 
he  being  already  in  possession  ;  but,  if  victory  declares  itself  for  either  par- 
tj^  for  mm  is  judgment  finally  given.    This  victory  may  arise,  from  the 

C«)  Co.Litt.lM.    2>iMr«tteictM«rt«,aM.  («)  Sp. L. b. 98,  e.  M. 81. 
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Aekik  of  either  of  the  champions :  which  indeed  hath  rarely  happened ; 
the  whole  ceremony,  to  say  the  truth,  bearing  a  near  resemblance  to  cer- 
tain rural  athletic  diversions,  which  are  probably  derived  from  this  origi- 
nal. Or  victory  is  obtained,  if  either  champion  proves  recreant,  that  is, 
yields,  and  pronounces  the  horrible  word  of  crcmen  ;  a  word  of  disgrace  and 
obloquy,  rather  than  of  any  determinate  meaning  (9).  But  a  horrible 
word  it  indeed  is  to  the  vanquished  champion :  since  as  a  punishment  to 
him  for  forfeiting  the  land  of  his  principal  by  pronouncing  that  shameful 
word,  he  is  condemned,  as  a  recreant,  ^mttfere  liheram  Ugem,  that  is,  to  be- 
come infamous,  and  not  be  accounted  Uber  et  legalis  homo ;  being  supposed 
by  the  event  to  be  proved  forsworn,  and  therefore  never  to  be  put  upon  a 

jury  or  admitted  as  a  wimess  in  any  cause. 
[*341]        *This  is  the  form  of  a  trial  by  battle  ;  a  trial  which  the  tenant, 

or  defendant  in  a  writ  of  right,  has  it  in  his  election  at  this  day  to 
demand  ;  and  which  was  the  only  decision  of  such  writ  of  right  after  the 
conquest,  till  Henry  the  Second  by  consent  of  parliament  introduced  the 
grand  assise  (to),  a  peculiar  species  of  trial  by  jury,  in  concurrence  there- 
with ;  giving  the  tenant  his  choice  of  either  the  one  or  the  other.  Which 
example,  of  discountenancing  these  judicial  combats,  was  imitated  about 
a  century  afterwards  in  France,  by  an  edict  of  Louis  the  Pious,  a.  d.  1260, 
and  soon  after  by  the  rest  of  Europe.  The  establishment  of  this  alterna- 
tive, Glanvil,  chief  justice  to  Henry  the  Second,  and  probably  his  adviser 
herein,  considers  as  a  most  noble  improvement,  as  in  fact  it  was,  of  the 
law  (x). 

VI.  A  sixth  species  of  trial  is  by  wager  of  law  (10),  vadiatio  legis,  as  the 
foregoing  is  called  wager  of  battle,  vadiatio  duelli :  because,  as  in  the  former 
case,  the  defendant  gave  a  pledge,  gage,  or  vadium,  to  try  the  cause  by 
battle  ;  so  here  he  was  to  put  in  sureties  or  vadios,  that  at  such  a  day  he 
will  make  his  law,  that  is,  take  the  benefit  which  the  law  has  allowed 
him  (p).  For  our  ancestors  considered,  that  there  were  many  cases  where 
an  innocent  man,  of  good  credit,  might  be  overborne  by  a  multitude  of 
false  witnesses  ;  and  therefore  established  this  species  of  trial,  by  the  oath 

(w)  AppendiXf  No.  I.  k  6.  famiae   ofmroMum  tOtu*  wfegii   et   imvrrttifHtii 

(*)  BH  anttem  magna  Msisa  regale  quoddam  be-  verbis  quod  in  ore  vieti  turpiter  somatj  eonsecutwnm. 

neficiMmt  eUmetUia  principut  4e  connito  proctrum.  Ex  aequitate  item  maxima  prodOa  e$t  Ugakt  ialm 

popalie  tMbtUwn ;  0110  vitae  AomtJitMi,  et  statue  in-  instilutio.    Jus  enim^  quod  post  wudtas  et  longas 

tegritati    tarn  saMrriier  eonsulitur^  ul,  retintfuio  dilationes  vix  evindtur  per  duelbtm,  per  benejienm 

quod  quis  fosndet  m  libera  tenemento  soht  dueUi  istius  eonstilutionis  cmimodiu*  at  aeealaratims  «rpe- 

CMwn  deehnare  passint  homines  aoMguum.    Ac  per  ditur.    (I.  S,  c.  7.) 

koe  eontingitt  vuperaiae  et  praewiaiurae  mortis  ut-  (y)  Co.  Litt.  399. 
famMi  evaders  suppHciwOf  vel  saUem  perenms  in- 

(d)  Tbe  word  *'  crttven"  has  an  obvious  and  purgators  with  whom  he  should  come  to  (Mr- 
intelligible  meaning  from  the  occasion  on  feet  it,  on  the  ground  that  the  number  being 
which  it  is  employed.  It  is  of  Anglo-Saxon  uncertain,  it  was  the  duty  of  the  court  to  say 
derivation  (crafian),  and  means  to  crave,  to  how  ma\iy  were  necessary.  But  the  court  be- 
beg,  or  to  implore — which  to  do,  of  an  adver-  ing  disinclined  to  assist  the  revival  of  this  ob- 
•SlTY  in  combat,  was  held  to  be  cowardly  and  soTete  mode  of  trial,  refused  the  application, 
dishonourable,  however  hopeless  the  conflict,  and  left  the  defendant  to  bring  such  number 
in  the  age  of  chivalry.  See  Kendall's  Argu-  as  he  should  be  advieed  were  sufficient ;  and 
ment  on  Trial  by  Battle,  143.  n.  observed,  that  if  the  plaintiff  were  not  satisfied 

(10)  The  right  to  wage  law  in  an  action  of  with  the  number  brought,  the  objection  would 

debt  on  simple  contract  still  exists  (11).    See  be  open  to  him,  and  then  the  court  would  heur 

Barry  ▼.  Robiuson,  1  Bos.  and  Pul.  New  Rep.  both  sides.     The  defendant  afterwards  pra- 

297.    Iti  the  case  of  King  v.  Williams,  2  B.  pared  to  bring  eleven  compurgators,  but  the 

4c  C.  538.  the  defendant  having  waged  bis  plaintiff  abandoned  the  action.    2  B.  d(  C. 

law,  and  the  master  assigned  a  dav  for  him  to  538.    4  Dow.  dc  RyL  3. 

eome  in  and  perfect  it,  he  applied,  by  his  coun-  (11)  Not  so  in  New-Yoik,  SM  aota  2,  p. 

•el,  to  the  court  to  assign  the  number  of  com-  330,  ante. 
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of  the  defendant  bimself,  for  if  he  will  absolutely  swear  himself  not  charge- 
able, and  appears  to  be  a  person  of  reputation,  he  shall  go  free  and  for 
ever  acquitted  of  the  debt,  or  other  cause  of  action. 

*This  method  of  trial  is  not  only  to  be  found  in  the  codes  of  al-  [*342] 
moat  all  the  northern  nations,  that  broke  in  upon  the  Roman  em- 
pire, and  established  petty  kingdoms  upon  its  ruins  (s) ;  but  its  original 
may  ako  be  traced  as  far  back  as  the  Mosaical  law.  **  If  a  man  deliver 
unto  his  neighbour  an  ass,  or  an  ox,  or  a  sheep,  or  any  beast,  to  keep  ; 
and  it  die,  or  be  hurt,  or  driven  away,  no  man  seeing  it ;  then  shall  an 
oath  of  the  Lord  be  between  them  both,  that  he  hath  not  put  his  hand  unto 
his  neighbour's  goods  ;  and  the  owner  of  it  shall  accept  thereof,  and  he 
shall  not  make  it  good  (a)."  We  shall  likewise  be  able  to  discern  a  mani* 
feat  resemblance,  between  this  species  of  trial,  and  the  canonical  purga* 
tioD  of  the  popish  clergy,  when  accused  of  any  capital  crime.  The  de« 
fendant  or  person  accused  was  in  both  cases  to  make  oath  of  his  own  in- 
nocence, and  to  produce  a  certain  number  of  compurgators,  who  swore 
they  believed  his  oath.  Somewhat  similar  also  to  this  is  the  sacramentum 
deeiswnis,  or  the  voluntary  and  decisive  oath  of  the  civil  law  {b) ;  where 
one  of  the  parties  to  the  suit,  not  being  able  to  prove  his  charge,  offers  to 
refer  the  decision  of  the  cause  to  the  oath  of  his  adversary ;  which  the  ad- 
versary was  bound  to  accept,  or  tender  the  same  proposal  back  again ; 
otherwise  the  whole  was  taken  as  confessed  by  him.  But,  though  a  cus- 
tom somewhat  similar  to  this  prevailed  formerly  in  the  city  of  London  (c) 
yet  in  general  the  English  law  does  not  thus,  like  the  civil,  reduce  the  de- 
fendant, in  case  he  is  in  the  wrong,  to  the  dilemma  of  either  confession  or 
perjury  :  but  is  indeed  so  tender  of  permitting  the  oath  to  be  taken,  even 
upon  the  defendant's  own  request,  that  it  allows  it  only  in  a  very  few  cases ; 
and  in  those  it  has  also  devised  other  collateral  remedies  for  the  party  in- 
jured, in  which  the  defendant  is  excluded  from  his  wager  of  law. 

*The  manner  of  waging  and  making  law  is  this.  He  that  has  [*343] 
waged,  or  given  security,  to  make  his  law,  brings  with  him  into 
court  eleven  of  his  neighbours :  a  custom,  which  we  find  particularly  de- 
scribed so  early  as  in  the  league  between  Alfred  and  Guthrun  the 
Dane  (d) ;  for  by  the  old  Saxon  constitution  every  man's  credit  in  courts 
of  law  depended  upon  the  opinion  which  his  neighbours  had  of  his  veraci- 
ty. The  defendant,  then  standing  at  the  end  of  the  bar,  is  admonished  by 
the  judges  of  the  nature  and  danger  of  a  false  oath  (e).  And  if  he  still 
persists,  he  is  to  repeat  this  or  the  like  oath  ;  *'  bear  this,  ye  justices,  thai  I 
do  not  owe  unto  Richard  Jones  the  sum  of  ten  pounds,  nor  any  penny 
thereof,  in  manner  and  form  as  the  said  Richard  hiuh  declared  against  me. 
So  help  me  God."  And  thereupon  his  eleven  neighbours,  or  compurga- 
tors, shall  avow  upon  their  oaths,  that  they  believe  in  their  consciences  thai 
he  saith  the  truth ;  so  that  himself  must  be  sworn  defidelitate^  and  the 
eleven  de  credulitaU  (/).  It  is  held  indeed  by  later  authorities  (^),  that 
fewer  than  eleven  compurgators  will  do :  but  sir  Edward  Coke  is  positive 
that  there  must  be  this  number ;  and  his  opinion  not  only  seems  founded 
upon  better  authority,  but  also  upon  better  reason  :  for,  as  wager  of  law  is 
equivalent  to  a  verdict  in  the  defendant's  favour,  it  ought  to  be  established 

(«)  Sp.  L.  b.  10.  c.  IS.  SttonihoolL  4t  jmf  Amo-  {d)  Cm.  t.  Wilk.  L.  L.  Angl  Am. 

mM,  L  1,  e.  9.    Fnd.  2. 1, 1. 4  10.  S&  («)  SdL  681. 

(«)  Ezod.  zxiL  10.  (/)  Co.  Lltt.  905. 

ih)  Cfri.  4. 1. 11.  (g)i  Veotr.  171. 
(c)  Bro.  Air,  t.  kf  ta§&r.  71. 
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by  the  same  or  equal  testimony,  namely,  by  tbe  oath  of  twelffe  men.  And 
80  indeed  Glanvil  expresses  it  (A),  "jurahit  duodeeima  manu  :^  and  in  9 
Henry  III.,  when  a  defendant  in  an  action  of  debt  waged  his  law,  it  was 
adjudged  by  the  court  "  quod  defendat  se  duodeeima  numu  (t)."  Thus,  too,  in 
an  author  of  the  ase  of  £dward  the  First  (A),  we  read,  '  adjudicabitwr  rt/ua 
ad  legem  suam  duodeeima  manu.^  And  the  ancient  treatise,  entitled,  Diver* 
site  des  eourts,  expressly  confirms  sir  Edward  Coke's  opinion  (Q. 
[*344]  *It  must  be  however  observed,  that  so  long  as  the  custom  con- 
tinued of  producing  the  secta,  the  suit,  or  witnesses  to  give  proba« 
bility  to  the  plaintiff's  demand  (of  which  we  spoke  in  a  former  chapter), 
the  defendant  was  not  put  to  wage  his  law  unless  the  secta  was  first  pro- 
duced, and  their  testimony  was  found  consistent.  To  this  purpose  speaks 
magna  carta,  c,  28.  **  Nullus  baUivus  de  caeteropanat  aliquem  ad  legem  mani- 
festam^^  (that  is,  wager  of  battle,)"  nee  ad  juramentum,^  (that  is,  wager  of 
law,)  **  simplici  loquela  sua,"  (that  is,  merely  by  his  count  or  declaration,) 
"  sine  testibus  fidelibus  ad  hoc  induetis,"  Which  Fleta  thus  explains  (m) : 
^^sipetens  sectamproduxerit,  et  Concordes  inveniantur,  tunc  reuspoteritvadiare 
legem  suam  contra petentem  et  contra  sectamsuamprolatam ;  sea  si  secta  vario' 
bUis  inveniatur,  extunc  non  tenebitur  legem  vadiare  contra  sectam  iUam,"  It  is 
true  indeed,  that  Fleta  expressly  limits  the  number  of  compurgators  to  be 
only  double  to  that  of  the  secta  produced ;  "  ut  si  duos  vel  tres  testes  pro- 
duxerit  adprobandum,  oportet  quod  defensio fiat  per  quatuor  vel  per  sex ;  ita  quod 
proquolihet  teste  duos  producatjuratores,tLsque  ad  duodecim :"  so  that  accord- 
ing to  this  doctrine  the  eleven  compurgators  were  only  to  be  produced,  but 
not  all  of  them  sworn,  unless  the  secta  consisted  of  six.  But  though  this 
might  possibly  be  the  rule  till  the  production  of  the  secta  was  generally 
disused,  since  that  time  the  duodeeima  manus  seems  to  have  been  generally 
required  (n). 

In  the  old  Swedish  or  Gothic  constitution,  wager  of  law  was  not  only 
permitted,  9s  it  still  is  in  criminal  cases,  unless  the  fact  be  extremely  clear 
against  the  prisoner  {o) ;  but  was  also  absolutely  required,  in  many  civil 
cases  :  which  an  author  of  their  own  (p)  very  justly  charges  as  being  the 
source  of  frequent  perjury.  This,  he  tells  us,  was  owing  to  the  popish 
ecclesiastics,  who  introduced  this  method  of  purgation  from  their 
[*345]  canon  law ;  and,  having  sown  a  plentiful  crop  of  oaths  *in  all 
judicial  proceedings,  reaped  afterwards  an  ample  harvest  of  per- 
juries :  K>r  perjuries  were  punished  in  part  by  pecuniary  fines,  payable  to 
the  coffers  of  the  church.  But  with  us  in  England  wager  of  law  is  never 
required  ;  and  is  then  only  admitted,  where  an  action  is  brought  upon  such 
matters  as  may  be  supposed  to  be  privately  transacted  between  the  parties, 
and  wherein  the  defendant  may  be  presumed  to  have  made  satisfaction 
without  being  able  to  prove  it.  Therefore  it  is  only  in  actions  of  debt 
upon  simple  c^ontract,  or  for  amercement  (12),  in  actions  of  detinue,  and  of 
account,  where  the  debt  may  have  been  paid,  the  goods  restored,  or  the 
account  balanced,  without  any  evidence  of  eiUier ;  it  is  only  in  these  ac- 

i\)  L  I,  e.  0.  «f0y<  voMT.    (foL  M6»  tUt.  16M.) 
(t)  Fitz.  Air.  t.  ley,  78.  (m)  /.  2,  c  ftT. 

Ik)  Haifkam  iMyrM.  e.  S.  (n)  Bro.  Ahr.  t.  ley  ftv****  '• 

(0  n  eemvU  mm*  out  knfti  maynMiejwtr  ome        (o)  Mod.  Un.  Hist,  xxzifi.  SI. 
iqf,  jc  fM  tb  mtUndn  t»  lout  camseuns  ^w  it       (p)  SUernhook,  4§  jm»  ainoiWMW,  1. 1,  c  f. 

(12)  In  a  court  not  of  reooid ;  for  if  the    cord,  tbe  defondut  «oa]d  nol  W9f&  hii  law 
amerceinaiit  were  impoeed  by  a  eourt  of  le-    Co.  Litt  206.  a. 
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tioBt,  I  ny,  tliat  the  defendant  is  adatiitted  to  wage  hia  law  (q) :  so  that 
wager  of  law  lieth  not,  when  there  is  any  specialty  (as  a  bond  or  deed), 
to  charge  the  defendant,  for  that  would  be  cancelled,  if  satisfied  ;  but  when 
the  debt  groweth  ,by  word  only :  nor  doth  it  lie  in  an  action  of  debt,  for 
arrears  of  an  account,  settled  by  auditors  in  a  former  action  (r).  And  by 
such  wager  of  law  (when  admitted)  the  plaintiff  is  perpetually  barred  ; 
for  the  law,  in  the  simplicity  of  the  ancient  times,  presumed  that  no  one 
would  forswear  himself  for  any  worldly  thing  (s).  Wager  of  law  how- 
ever heth  in  a  real  action,  where  the  tenant  alleges  he  was  not  legaUy 
summoned  to  appear,  as  well  as  in  mere  personal  coatracts  (/). 

A  man  outlawed,  attainted  for  false  Tteidict,  or  for  conspiracy  or  perjury, 
or  dtherwise  become  infamous,  as  by  pronouncing  the  horrible  word  in  a 
trial  by  battle,  shall  not  be  permitted  to  wage  his  law.  Neither  shall  an 
infant  under  the  age  of  twenty-one,  for  he  cannot  be  admitted  to  his  oath ; 
and  therefore,  on  the  other  hand,  the  course  of  justice  shall  flow  equally, 
and  the  defendant,  where  an  infant  is  plaintiff,  shall  not  wage  his  law. 
But  a  feme-ooTcrt,  when  joined  with  her  husband,  may  be  admitted  to 
wage  her  law,  and  an  alien  shall  do  it  in  his  own  language  (ti). 

*lt  is  moreover  a  rule,  that  where  a  man  is  compellable  by  law  [*364] 
to  do  any  thing,  whereby  he  becomes  creditor  to  another,  the  de- 
fendant in  that  case  shall  not  be  permitted  to  wage  his  law  :  for  then  it 
would  be  in  the  power  of  any  bad  man  to  run  in  debt  first,  against  the  in- 
clinations of  his  creditor,  and  afterwards  to  swear  it  away.  But  where 
the  plaintiff  hath  given  voluntary  credit  to  the  defendant,  there  he  may 
wage  his  law ;  for,  by  giving  him  such  credit,  the  plaintiff  has  himself 
borne  testimony  that  he  is  one  whose  character  may  be  trusted.  Upon 
this  principle  it  is,  that  in  an  action  of  debt  against  a  {msoner  by  a  gaoler 
for  his  victuals,  the  defendant  shall  not  wage  his  law :  for  the  gaoler  can- 
not refuse  the  prisoner,  and  ought  not  to  suffer  him  to  perish  for  want  of 
sustenance.  But  otherwise  it  is  for  the  board  or  diet  of  a  man  at  liberty. 
In  an  action  of  debt  brought  by  an  attorney  for  his  fees,  the  defendant 
cannot  wage  his  law,  because  the  plaintiff  is  compellable  to  be  his  attorney. 
And  so,  if  a  servant  be  retained  according  to  the  statute  of  labourers,  5 
Eliz.  c.  4.  which  obliges  all  single  persons  of  a  certain  age,  and  not  hav- 
ing other  visible  means  of  livelihood,  to  go  out  to  service ;  in  an  action  of 
debt  for  the  wages  of  such  a  servant,  the  master  shall  not  wage  his  law, 
because  the  plaantiff  was  compellable  to  serve.  But  it  had  been  other- 
wise, had  the  iuiing  been  by  special  contract,  and  not  according  to  the 
statute  (w).  / 

In  no  case  where  a  contempt,  trespass,  deceit,  or  any  injury  mth  force 
is  alleged  against  the  defendant,  is  he  permitted  to  wage  his  law  (x) :  for 
it  is  impossii^e  to  presume  he  has  satisfied  the  plaintiff  his  demand  in 
such  oases,  where  damages  are  uncertain  and  left  to  be  assessed  by  a  jury. 
Nor  will  the  law  trust  the  defendant  with  an  oath  to  discharge  himself, 
where  the  private  injury  is  coupled  as  it  were  with  a  public  crime,  that  of 
force  and  violence ;  which  would  be  equivalent  to  the  purgation  oath  of 
the  civil  law,  which  ours  has  so  justly  rejected. 

^Executors  and  administrators,  when  charged  for  the  debt  of  [*347] 
the  deceased,  shall  not  be  admitted  to  wage  their  law  (y) :  for  no 

(f  )  Co.  Litt.  »S.  (u)  Co.  Ltu.  soft, 

(r)  10  Rep.  103.  (w)  Ibid, 

l»)  Co.  Litt.  90$.  («)  Ibid.  Rayin.  SSS. 

(t)  nndi,L.4S8.  (y)  Finch,L.4M. 
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man  can  with  a  safe  conscience  wage  law  of  another  man's  oontncf ; 
that  is,  swear  that  he  never  entered  into  it,  or  at  least  that  he  privately  dis-^ 
charged  it.  The  king  also  has  his  prerogative  ;  for,  as  all  wager  of  law 
imports  a  reflection  on  the  plaintiff  for  dishonesty,  therefore  there  shall  be 
no  such  wager  on  actions  brought  by  him  (»).  And  this  prerogative  ex* 
tends  and  is  communicated  to  his  debtor  and  accomptant ;  for,  on  a  writ 
oiqtw  minus  in  the  exchequer  for  a  debt  on  simple  contract,  the  defendant 
is  not  allowed  to  wage  his  law  (a). 

Thus  the  wager  of  law  was  never  permitted,  but  where  the  defendant 
bore  a  fair  and  unreproachable  character ;  and  it  also  was  confined  to  suck 
cases  where  a  debt  might  be  supposed  to  be  discharged,  or  'satisfaction 
made  in  private,  without  any  witnesses  to  attest  it :  and  many  other  pru- 
dential restrictions  accompanied  this  indulgence.  But  at  length  it  was 
considered,  that  (even  under  all  its  restrictions)  it  threw  too  great  a  temp- 
tation in  the  way  of  indigent  or  profligate  men  ;  and  therefore  by  degrees 
new  remedies  were  devised,  and  new  forms  of  action  were  introduced, 
wherein  no  defendant  is  at  liberty  to  wage  his  law.  So  that  now  no 
plaintiff  need  at  all  apprehend  any  danger  from  the  hardiness  of  his 
debtor's  conscience,  unless  he  voluntarily  chooses  to  rely  on  his  adversary's 
veracity,  by  bringing  an  obsolete,  instead  of  a  modern  action.  There- 
fore one  shall  hardly  hear  at  present  of  an  action  of  debt  brought  upon  a 
simple  contract ;  that  being  supplied  by  an  action  of  trespass  an  the  case 
for  the  breach  of  a  promise  or  assumpsit ;  wherein,  though  the  specific  debt 
cannot  be  recovered,  yet  damages  may,  equivalent  to  the  specific  debt. 
And,  this  being  an  action  of  trespass,  no  law  can  be  waged  therein.  So, 
instead  of  an  action  of  detinue  to  recover  the  very  thing  detained, 
[*348]  an  action  of  trespass  on  the  case  in  trover^and  conversion  is  usually 
brought ;  wherein,  though  the  horse  or  other  specific  chattel  can- 
not be  had,  yet  the  defendant  shall  pay  damages  for  the  conversion,  equal 
to  the  value  of  the  chattel ;  and  for  this  trespass  also  no  wager  of  law  is 
allowed.  In  the  room  of  actions  of  account,  a  bill  in  equity  is  usually 
filed :  wherein,  though  the  defendant  answers  upon  his  oath,  yet  such  oadi 
is  not  conclusive  to  the  plaintiff :  but  he  may  prove  every  article  by  other 
evidence,  in  contradiction  to  what  the  defendant  has  sworn.  So  that  wager 
of  law  is  quite  out  of  use,  being  avoided  by  the  mode  of  bringing  the  ac- 
tion ;  but  still  it  is  not  out  of  force.  And  therefore,  when  a  new  statute 
inflicts  a  penalty,  and  gives  an  action  of  debt  for  recovering  it,  it  is  usual 
to  add,  in  which  no  wager  of  law  shall  be  allowed  :  otherwise  an  hardy 
delinquent  might  escape  any  penalty  of  the  law,  by  swearing  he  had 
never  incurred,  or  else  had  discharged  it. 

These  six  species  of  trials,  that  we  have  considered  in  the  present  chap- 
ter, are  only  b^d  in  certain  special  and  eccentrical  cases ;  where  the  trial 
by  the  country,  per  pais,  or  by  jury,  would  not  be  so  proper  or  effectual* 
In  the  next  chapter  we  shall  consider  at  large  the  nature  of  that  principal 
criterion  of  truth  in  the  law  of  England. 

(«)  FlBcb,  L.  Sn.  (m)  Co.  Utt.  Mft. 
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CHAPTER  XXIII. 

OP  THE  TRIAL  BY  JURY. 

The  Bttbject  of  oar  next  inquires  will  be  the  nature  and  method  of  the 
trial  6y/ttfy;  eaJled  slao  the  tndl  per  pais,  or  by  the  country :  atrial  that  hath 
been  used  time  out  of  mind  in  this  nation,  and  seems  to  ha?e  been  coeval 
with  the  first  civil  government  thereof.  Some  authors  have  endeavoured 
10  trace  the  oiiginal  of  juries  up  as  high  as  the  Britons  themselves,  the 
first  inhabitants  of  our  island ;  but  certain  it  is  that  they  were  in  use 
among  the  earliest  Saxon  cdonies,  their  institution  being  ascribed  by 
bishop  Nicholson  (a)  to  Woden  himself,  their  great  legislator  and  captain. 
Hence  it  is,  that  we  may  find  traces  of  juries  in  the  laws  of  all  those  na- 
tions which  adopted  the  feodal  system,  as  in  Germany,  France,  and  Italy ; 
who  had  all  of  them  a  tribunal  composed  of  twelve  good  men  and  true, 
**  boni  homines^**  usually  the  vassab  or  tenants  of  the  lord,  being  the  equals 
or  peers  of  the  parties  htigant ;  and,  as  the  lord's  vassals  iudged  each  other 
in  the  lord's  courts,  so  the  king's  vassals,  or  the  lords  themselves,  judged 
each  other  in  the  king's  court  (6).  In  England  we  find  actual  mention  of 
them  so  early  as  the  laws  of  king  Ethelred,  and  that  not  as  a  new  invention 
(c).  Stiernhook  (d)  ascribes  the  invention  of  the  jury,  which  in  the  Teutonic 
language  is  denominated  nemhda,  to  Regner,  king  of  Sweden  and  Denmark, 
who  was  cotemporary  with  our  king  Egbert.  Just  as  we  are  apt 
to  impute  the  invention  of  this,  and  some  *other  pieces  of  juiidical  [*350] 
polity,  to  the  superior  genius  of  Alfred  the  Great ;  to  whom,  on 
account  t)f  his  having  done  much,  it  is  usual  to  attribute  every  thing ;  and 
BB  the  tradition  of  ancient  Greece  placed  to  the  account  of  their  own  Her« 
coles  whatever  achievement  was  performed  superior  to  the  ordinary  prow- 
ess of  mankind.  Whereas  the  truth  seems  to  be,  that  this  tribunal  was 
miiversally  established  among  all  the  northern  nations,  and  so  interwoven 
in  their  very  constitution,  that  the  earliest  accounts  of  the  one  give  us  also 
some  traces  of  the  other  (1).  Its  establishment  however  and  use,  in  this 
island,  of  what  date  soever  it  be,  though  for  a  time  greatly  impaired  and 
shaken  by  the  introduction  of  the  Norman  trial  by  battle,  was  always  ao 
highly  esteemed  and  valued  by  the  people,  that  no  conquest,  no  change 
of  government,  could  ever  prevail  to  abolish  it.  In  magna  carta  it  is 
more  than  once  insisted  on  as  the  principal  bulwark  of  our  liberties ;  but 
especially  by  chap.  29.  that  no  freeman  shall  be  hurt  in  either  his  person 
or  property;  "ntit  per  legale  judicium  parium  stiorum  vel  per  legem  terraeJ* 
A  privilege  which  is  couched  in  almost  the  same  words  with  that  of  the  em- 
peror Conrad,  two  hundred  years  before  (e) :  *'  nemo  beneficium  suumperdaif 
mUi  secundum  eonsuetudinem  antecessorum  nostrorum  et  per  judicium  parium 
suorum."  And  it  was  ever  esteemed,  in  all  countries,  a  privilege  of  the 
highest  and  most  beneficial  nature. 


(•)  dtjurt  SwoMON,  «.  18.  (e)  Wilk.  LL.  AngL  Sag.  117. 

»)  Sp.  L.  b.  10,  cTlSr    C^OmL  Liid.fSLA.D.        (i)  ie  jure  Swonum,  I,  I,  e.  4. 

SIS,  c  i  (e)  LL.  L<mgoh.  t.  8,  t.  8, 1 4. 


BiolaMm,^ 


(1)  TIm  AthimiaM,  Moordim  to  lir  Wa.  Jones,  had  triah  by  jar]p.    Sir  Wm.  Jonas  on 
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But  I  will  not  mispend  the  reader's  time  in  fmitless  encomiunu  on  this 
method  of  trial ;  but  shall  proceed  to  the  dissection  and  examination  of  it 
in  all  its  parts,  from  whence  indeed  its  highest  encomium  will  arise  ;  since, 
the  more  it  is  searched  into  and  understood,  the  more  it  is  sure  to  be  valued. 
And  this  is  a  species  of  knowledge  most  absolutely  necessary  for  every 
gentleman  in  the  kingdom :  as  well  because  he  may  be  frequently  called 
upon  to  determine  in  this  capacity  the  rights  of  others,  his  fellow-subjects ; 
as  because  his  own  property,  his  liberty,  and  his  life,  depend  upon  main- 
taining, in  its  legal  jfbrce,  the  constitutional  trial  by  jury. 
[•351]  •Trials  by  jury  in  civil  causes  are  of  two  kinds ;  extraordinary^ 
and  ordinary.  The  extraordinary  I  shall  only  briefly  hint  at,  and 
confine  the  main  of  my  observations  to  that  which  is  more  usual  and 
ordinary. 

The  first  species  of  extraordinary  trial  by  jury  is  th^t  of  ^%  grand  asHse^ 
which  was  instituted  by  king  Henry  the  Second  in  parliament,  as  was  men- 
tioned in  the  preceding  chapter,  by  way  of  alternative  offered  to  the 
choice  of  the  tenant  or  defendant  in  a  writ  of  right,  instead  of  the  barba- 
rous and  unchristian  custom  of  duelling.  For  this  purpose  a  writ  de 
magna  assisa  eligenda  is  directed  to  the  sherifl^(/),  to  return  four  knights, 
who  are  to  elect  and  choose  twelve  others  to  be  joined  with  them,  in  the 
manner  mentioned  by  Gianni  (g) ;  who,  having  probably  advised  the  mea- 
sure itself,  is  more  than  usually  copious  in  describing  it ;  and  these,  all 
together,  form  the  grand  assise,  or  great  jury,  which  is  to  try  the  matter  of 
right,  and  must  now  consist  of  sixteen  jurors  (A)  (2),  (3). 

Another  species  of  extraordinary  juries,  is  the  jury  to  try  an  attaint  ; 
which  is  a  process  commenced  against  a  former  jury,  for  bringing  in  a 
false  verdict  (4) ;  of  which  we  shall  speak  more  largely  in  a  subsequent 
chapter.  At  present  1  shall  only  observe,  that  this  jury  is  to  consist  of 
twenty-four  of  the  best  men  in  the  county,  who  are  called  the  grand  jury 
in  the  attaint,  to  distinguish  them  from  the  first  or  petit  jury  ;  and  these 
are  to  hear  and  try  the  goodness  of  the  former  verdict. 

With  regard  to  the  ordinary  trial  by  jury  in  civil  cases,  I  shall  pursue 
the  same  method  in  considering  it,  that  I  set  out  with  in  explaining  the 
nature  of  prosecuting  actions  in  general,  viz.  by  following  the  order  and 
course  of  the  proceedings  themselves,  as  the  most  clear  and  perspicuous 

way  of  treating  it. 
[•352]  •When  therefore  an  issue  is  joined,  by  these  words,  "  and  this 
the  said  A  prays  may  be  inquired  of  by  the  country,'*  or,  "  and  of 
this  he  puis  himself  upon  the  country, — and  the  said  B  does  the  like," 
the  court  awards  a  writ  of  venire  facias  upon  the  roll  or  record,  command- 
ing the  sheriff  '*  that  he  cause  to  come  here  on  such  a  day,  twelve  free 
and  lawful  men,  liheros  et  legates  homines^  of  the  body  of  his  county,  by 
whom  the  truth  of  the  matter,  may  be  better  known,  and  who  are  neither 
of  kin  to  the  aforesaid  A,  nor  the  aforesaid  B,  to  recognize  the  truth  of  the 

(/)  F.  N.  B.  4.  (A)  Finch,  L.  412.   1  Leon.  a03w 

{£)  /.«,C.  11— it. 

(2)  It  seems  not  to  be  ascertsined  that  any  assise,  in  3  Wils.  541. 

specific  number  above  twelve  is  absolutely  ne-  (3)  Trials  by  the  grsnd  assise  are  abolishad 

cessary  to  constitute  the  grand  assise  :  but  it  in  New- York.    (2  R.  S.  409,  6  4.) 

is  the  usual  course  to  swear  upon  it  the  four  (4)  Abolished  by  6  Geo.  IV.  c.  50.  •.  00. 

knights  and  twelve  others.    Viner,  Trial,  Xe.  See  tit.  Lesal  Proceedinn,  note  inlra. 

S«e  |he  proceedings  upon  a  writ  of  right  Also  abolished  in  New-York,   ijt  R.  S.  421, 

before  the  sixteen  recognitors  of  the  grand  ^60.) 
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iatne  between  the  9aid  parties  (t)."    And  such  writ  was  accordingly  issned 
to  the  sheriff  (5). 

Thus  the  cmuse  stands  ready  for  a  trial  at  the  bar  of  the  court  itself; 
for  all  trials  were  there  anciently  had,  in,  actions  which  were  there  first 
commenced ;  which  then  never  happened  but  in  matters  of  weight  and 
consequence,  all  trifling  suits  being  ended  in  the  court-baron,  hundred,  or 
county  courts :  and  indeed  all  causes  of  great  importance  or  difficulty  are 
still  usually  retained  upon  motion,  to  be  tried  at  the  bar  in  the  superior 
courts.  But  when  the  usage  began  to  bring  actions  of  any  trifling  vdue 
in  the  courts  of  Westminster-hall,  it  was  found  to  be  an  intolerable  burthen 
to  compel  the  parties,  witnesses,  and  jurors,  to  come  from  Westmorland 
perhaps  or  Cornwall,  to  try  an  action  of  assault  at  Westminster.  A  prac* 
tice  therefore  very  early  obtained,  of  eontinuing  the  cause  from  term  to 
term,  in  the  court  above,  provided  the  justices  in  eyre  did  not  previously 
come  into  the  county  where  the  cause  pf  action  arose  (k);  and  if  it  hap- 
pened that  they  arrived  there  within  that  interval,  then  the  cause  was  re- 
moved from  the  jurisdiction  of  the  justices  at  Westminster  to  that  of  the 
justices  in  eyre.  Afterwards,  when  the  justices  in  eyre  were  saperaeded 
by  the  modem  justices  of  assise  (who  came  twice  or  thrice  in  the  year  into 
the  several  counties,  ad  capiendaa  assisas,  to  take  or  try  writs  of 
assise,  of  mort  ^ancestor,  no^el  disseisin,  nuisance,  *and  the  like),  [*353] 
a  power  was  superadded  by  statute  Westm.  2.  13  £dw.  1.  o.  30. 
to  these  justices  of  assise  to  try  common  issues  in  trespass,  and  other  less 
important  suits,  with  direction  to  return  them  (when  tried)  into  the  court 
above,  where  alone  the  judgment  should  be  given.  And  as  only  the  trial, 
and  not  the  determination  of  the  cause,  was  now  intended  to  be  had  in 
the  court  below,  therefore  the  clause  of  nisi  prius  was  left  out  of  the  condi- 
tional  continuances  before  mentioned,  and  was  directed  by  the  statute  to  be 
inserted  in  the  writs  of  v^re  facias ;  that  is,  "  that  the  sheriff*  should 
cause  the  jurors  to  come  to  Westminster  (or  wherever  the .  king's  court 
should  be  held)  on  such  a  day  in  easter  and  raichaelmas  terms ;  nisi  prius, 
unless  before  that  day  the  justices  assigned  to  take  assises  shall  come  into 
his  said  county.**  By  virtue  of  which  the  sheriff  returned  his  jurors  to  the 
court  of  the  justices  of  assise,  which  was  sure  to  be  held  in  the  vacation 
before  easter  and  michaelmas  terms  ;  and  there  the  trial  was  had. 

An  inconvenience  attended  this  provision :  principally  because,  as  the 
sheriff  made  no  return  of  the  jury  to  the  court  at  Westminster,  the  parties 
were  ignorant  who  they  were  till  they  came  upon  the  trial,  and  therefore 
were  not  ready  with  their  challenges  or  exceptions.  For  this  reason,  by 
the  statute  42  £dw.  III.  c.  11.  the  method  of  trials  by  nisi  prius  was  al* 
tared ;  and  it  was  enacted  that  no  inquests  (except  of  assise  and  gaol  de- 
livery) should  be  taken  by  writ  of  nisi  prius,  till  after  the.  sheriff  had  re- 
turned the  names  of  the  jurors  to  the  court  above.  So  that  now  in  almost 
every  civil  cause  the  clause  of  nisi  prius  is  left  out  of  the  writ  of  v^re 
facias,  which  is  the  sheriflfs  warrant  to  warn  the  jury ;  and  is  inserted  in 
another  part  of  the  proceedings,  as  we  shall  see  presently. 

(f )  Appendix,  No.  HI.  h  4.  neramtu  priut  venervU  ad  partu  UtasJ*    (BxBCt.  I 

(i)  Samper  dabitur  iUa  pmrtikm  aft  jmttieianU    Z,  ir.  \,  e.  11,  h  8.) 
4»  ktme;  nk  tM  com/Mmt^  "  nui  jnmeiahi  M- 

(5)  Venires,  except  for  foreign  Juriea,  are  named  on  a  list  fnmiahed  to  him  by  Uie  olaik 
aboluhed  in  New-York.  (2  R.  S.  4J0,  ^  9.)  of  the  coonty.  (Id.  414,  ^30.)  As  to  f-^'' 
The  shertif  tnmmons   sach  jurors  as  are    at  bsir,  see  note  1.  p.  SSft,  ante. 
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For  now  tbe  course  is,  to  make  the  sheriff's  venire  returnable  on  the  last 
return  of  the  same,  term  wherein  issue  is  joined,  viz-  hilary  or  trinity  terms  ; 
which,  from  the  making  up  of  the  issues  therein,  are  usually  called  issu» 
able  terms.  And  he  returns  the  names  of  the  jurors  in  a  panel  (a  little 
pane,  or  oblong  piece  of  parchment)  annexed  to  the  writ.  This 
[•354]  jury  •is  not  summoned,  and  therefore,  not  appearing  at  the  day, 
must  unavoidably  make  default.  For  which  reason  a  compulsive 
process  is  now  awarded  against  the  jurors,  called  in  the  common  pleas  a 
writ  of  habeas  corpora  juratorum,  and  in  the  king's  bench  a  distringas,  com- 
manding the  sheriff  to  have  their  bodies  or  to  distrain  them  by  their  lands 
and  goods,  that  they  may  appear  upon  the  day  appointed.  The  entry 
therefore  on  the  roll  or  record  is  (2),  "  that  the  jury  is  respited,  through 
defect  of  the  jurors,  till  the  first  day  of  the  next  term,  then  to  appear  at 
Westminster-;  unless  before  that  time,  viz,  on  Wednesday  the  fourth  of 
March,  the  justices  of  our  lord  the  king,  appointed  to  take  assises  in  that 
county,  shall  have  come  to  Oxford,  that  is,  to  the  place  assigned  for  hold- 
ing the  assises."  And  thereupon  the  writ  commands  the  sheriff  to  have 
their  bodies  at  Westminster  on  the  said  first  day  of  next  term,  or  before 
the  said  justices  of  assise,  if  before  that  time  they  come  to  Oxford ;  viz. 
on  the  fourth  of  March  aforesaid.  And,  as  the  judges  are  sure  to  come 
and  open  the  circuit  commissions  on  the  day  mentioned  in  the  writ,  the 
sheriff  returns  and  summons  the  jury  to  appear  at  the  assises,  and  there 
the  trial  is  had  before  the  justices  of  assise  and  nisi  prius :  among  whom 
(as  hath  been  said)  (m)  are  usually  two  of  the  judges  of  the  courts  of 
Westminster,  the  whole  kingdom  being  divided  into  six  circuits  for  this 
purpose.  And  thus  we  may  observe  &at  the  trial  of  common  issues,  at 
nisi  prius,  which  was  in  its  original  only  a  collateral  incident  to  the  origi- 
nal business  of  the  justices  of  assise,  is  now,  by  the  various  revolutions  of 
practice,  become  their  principal  civil  employment :  hardly  any  thing  re- 
maining in  use  of  the  real  assises,  but  the  name. 

If  the  sheriff  be  not  an  indiffef  ent  person ;  as  if  he  be  a  party  in  the  suit, 
or  be  related  by  either  blood  or  affinity  to  either  of  the  parties,  he  is  not 
then  trusted  to  return  the  jury,  but  the  venire  shall  be  directed  to  the  coro- 
ners, who  in  this,  as  in  many  other  instances,  are  the  substitutes  of  the 
sheriff,  to  execute  process  when  he  is  deemed  an  improper  person  (6).  If 
any  exception  lies  to  the  coroners,  the  venire  shall  be  directed  to 
[•356]  two  clerks  of  the  'court,  or  two  persons  of  the  county  •named  by 
the  court,  and  sworn  (n).  And  these  two,  who  are  called  elisors, 
or  electors,  shall  indifferently  name  the  jury,  and  their  return  is  final ;  no 
challenge  being  allowed  to  their  array. 

Let  us  now  pause  awhile,  and  observe  (with  sir  Matthew  Hale)  (o)  in 
these  first  preparatory  stages  of  the  trial,  how  admirably  this  constitution 
is  adapted  and  framed  for  the  investigation  of  truth  beyond  any  other  me- 
thod of  trial  in  the  world.  For,  first,  the  person  returning  the  jurors  is  a 
man  of  some  fortune  and  consequence ;  that  so  he  may  be  not  only  the 

(Z)  Appendix,  No.  II. «  4.  (»)  Fortesc.  de  Laud.  LL.  e.  35.    Co.  Lttt.  ISS. 

(»)  See  pa«e  50.  (o)  mst.  C.  L.  c.  IS. 

(6)  In  N9w-York,  one  list  of  jurora  for  all  no  objection  to  the  panel  that  the  sheriff  ia  a 

eauaaa  in  the  court  is  made  out  by  the  clerk  party,  (id.  420,  S  5.)  although,  by  2  R.  S.  441, 

of  the  county,  under  the  superrision  of  the  ^  84,  where  the  aheriff  ia  a  party  proceas  ia 

sheriff  or  under-sheriff,  and  a  county  judge  or  to  be  executed  by  the  coroner,  e^^l  tdbrt 

jostioe  of  the  peace,  or  of  two  judges  or  jus-  orJUnsuc  dineud  5y  2ms. 
«ifietofthepeaee.    (8  R.  8. 4I4»  ^ 2d.)    his 
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less  tempted  to  commit  wilftd  errors,  but  likewise  be  responsible  for  the 
faults  of  either  himself  or  his  officers :  and  he  is  also  bomid  by  the  obliga- 
tion of  an  oath  faithfully  to  execute  his  duty.  Next,  as  to  the  time  of  their 
return :  the  panel  is  returned  to  the  court  upon  the  original  venire^  and  the 
jurors  are  to  be  summoned  and  brought  in  many  weeks  afterwards  to  the 
trial,  whereby  the  parties  may  have  notice  of  the  jurors,  and  of  their  suf- 
ficiency or  insufficiency,  characters,  connexions,  and  relations,  that*  so 
they  may  be  challenged  upon  just  cause  (7) ;  wldle  at  the  same  time  by 
means  of  the  compidsory  process  (of  distringas^  or  habeas  corpora)  the 
cause  is  not  like  to  be  retarded  through  defect  of  jurors.  Thirdly,  as  to 
the  place  of  their  appearance :  which  in  causes  of  weight  and  consequence 
is  at  the  bar  of  the  court ;  but  in  ordinary  cases  at  the  assises,  held  in  the 
county  where  the  cause  of  action  arises,  and  the  witnesses  and  jurors  live : 
a  provision  most  excellently  calculated  for  the  saving  of  expense  to  the 
parties.  For  though  the  preparation  of  the  causes  in  point  of  pleading  is 
transacted  at  Westminster,  whereby  the  order  and  uniformity  of  proceed- 
ing is  preserved  throughout  the  kingdom,  and  multiplicity  of  forms  is  pre- 
vented ;  yet  this  is  no  great  charge  or  trouble,  one  attorney  being  able  to 
transact  \he  business  of  forty  clients.  But  the  troublesome  and  most  ex- 
pensive attendance  is  that  of  jurors  and  witnesses  at  the  trial ;  which 
therefore  \b  brought  home  to  them,  in  the  country  where  most 
of  them  inhabit.  Fourthly,  the  persons  before  ^whamthej  are  to  [*356] 
appear,  and  before  whom  the  trial  is  to  be  held,  are  the  judges  of 
the  superior  court,  if  it  be  a  trial  at  bar ;  or  the  judges  of  assise,  delegated 
from  we  courts  at  Westminster  by  the  king,  if  the  trial  be  held  in  the 
country :  persons,  whose  learning  and  dignity  secure  their  jurisdiction  from 
contempt,  and  the  novelty  and  very  parade  of  whose  appearance  have  no 
small  influence  upon  the  multitude.  The  very  point  of  their  being  stran- 
gers in  the  county  is  of  infinite  service,  in  preventing  those  factions  and 
parties,  which  would  intrude  in  erery  cause  of  moment,  were  it  tried  only 
before  persons  resident  on  the  spot,  as  justices  of  the  peace,  and  the  like. 
And,  the  better  to  remove  all  suspicion  of  partiality,  it  was  wisely  provided 
by  the  statutes  4  Edw.  III.  c.  2. 8  Ric.  II.  c.  2.  and  33  Hen.  YIII.  c.  24. 
that  no  judge  of  assise  should  hold  pleas  in  any  county  wherein  he  was 
bom  or  inhabits  (8).  And,  as  this  constitution  prevents  party  and  Action 
from  intermingling  in  the  trial  of  right,  so  it  keeps  both  the  rule  and  the 
administration  of  the  laws  uniform.  These  justices,  though  thus  varied 
and  shifted  at  every  assises,  are  all  sworn  to  the  same  laws,  have  had  the 
same  education,  have  pursued  the  same  studies,  converse  and  consult  to- 
gether, communicate  their  decbions  and  resplutions,  and  preside  in  those 
courts  which  are  mutually  connected  and  their  judgments  blended  to- 
gether, as  they  are  interchangeably  courts  of  appeal  or  advice  to  each 
other.  And  hence  their  administration  of  justice  and  conduct  of  trials 
are  consonant  and  uniform  ;  whereby  that  confusiort^and  contrariety  are 
avoided,  which  would  naturally  arise  from  a  variety  of  uncommunicating 
judges,  or  from  any  provincial  establishment  (9),  (10).  But  let  us  now 
return  to  the  assises. 

(7)  In  New- York  they  are  lumnMniad  6  day*    See  iJ.  411,  ^  12,  dee.  at  to  qnalifieatioiia  of 
before  the  sitting  of  the  court  (2  R.  S.  4 1 4, 6  30.)    jurors  and  manner  of  dnwing  them. 

(8)  No  longer  ao.  See  ante,  p.  6.  n.  25.  (10)  On  the  22d  of  June,  1S25,  the  6  Geo. 
(0)  In  New- York,  althoagh  the  Sapreme  lY.  o.  60.  waa  paaaed  for  eonaolidating  and 
oait  jndfee  may,  they  very  rarely  do,  preaide    amending  the  laws  lelative  to  jniore  and  in- 

^~'         *^      '      '^   •  ^       .^  •  riea,  and  eame  into  eonplete  opeiatiM  the  m 

of  Januaiy,  ISSfi. 
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Wh^n  the  general  day  of  trials  is  fixed,  the  plaintiff  or  Iub  attorney 
must  bring  down  the  record  to  the  assises,  and  enter  it  with  the  proper  of> 
ficer,  in  order  to  its  being  called  on  in  course.  If  it  be  not  so  entered,  it 
cannot  be  tried ;  therefore  it  is  in  the  plaintiff's  breast  to  delay  any  trial 
by  not  carrying  down  the  record :  unless  the  defendant,  being  fearful  of 
such  neglect  in  the  plaintiff,  and  willing  to  discharge  himself  from 
[*357]  the  action,  will  himself  undertake  to  bring  on  *the  trial,  giving  pro- 
per notice  to  the  plaintiff.  Which  proceeding  is  caUed  the  trial  by 
proviso ;  by  reason  of  the  clause  then  inserted  in  the  sheriff's  venire^  vis, 
^^  proviso,  provided  &at  if  two  writs  come  to  your  hands  (that  is,  one  from 
the  plaintiff  and  another  from  the  defendant),  you  shall  execute  only  one 
of  them."  But  this  practice  hath  begun  to  be  disused,  since  the  statuto 
14  Geo.  11.  c.  17.  which  enacts,  that  if,  after  issue  joined,  the  cause  is  not 
carried  down  to  be  tried  according  to  the  course  of  the  court,  the  plaintiff 
shall  be  esteemed  to  be  nonsuited,  and  judgment  shall  be  given  for  the  de- 
fendant as  in  ca^e  of  a  nonsuit.  In  case  the  plaintiff  intends  to  try  the 
cause,  he  is  bound  to  give  the  defendaQt  (if  he  lives  within  forty  miles  of 
London)  eight  days'  notice  of  trial ;  anid,  if  he  lives  at  a  greater  distance, 
then  fourteen  days'  notice,  in  order  to  prevent  surprise  (11),  (12) :  and  if 
the  plaintiff  then  changes  his  mind,  and  does  not  countermand  the  notice 
six  days  before  the  triid,  he  shall  be  liable  to  pa^  costs  tp  the  defendant 
for  not  proceeding  to  trial,  by  the  same  last  mentioned  statute  (13).  The 
defendant,  however,  or  plaintiff,  may,  upon  good  cause  shewn  to  the  court 
above,  as  upon  absence  or  sickness  of  a  material  witness,  obtain  leave 
upon  motion  to  defer  the  trial  of  the  cause  till  the  next  assises  (14). 

But  we  will  now  suppose  all  previous  steps  to  be  regularly  settled,  and 
the  cause  to  be  called  on  in  court.  The  record  is  then  handed  to  the  judge, 
to  peruse  and  observe  the  pleadings,  and  what  issues  the  parties  are  to 
maintain  and  prove,  while  the  jury  is  called  and  sworn.  To  this  end  the 
sheriff  returns  his  compulsive  process,  the  writ  of  hahens  corpora^  or  distrim" 
gas,  with  the  panel  of  jurors  annexed,  to  the  judge's  officer  in  court.  The 
jurors  contained  in  the  panel  are  either  special  or  cotnnum  jurors.  Special 
juries  were  originally  introduced  in  trials  at  bar,  when  the  causes  were  of 
too  great  nicety  for  the  discussion  of  ordinary  freeholders ;  or  where  the 
sheriff  was  suspected  of  partiality,  though  not  upon  such  apparent  cause 
as  to  warrant  an  exception  to  him.  He  is  in  such  cases,  upon  motion  in 
court  and  a  rule  granted  thereupon,  to  attend  the  prothonotary  or  other 
proper  officer  with  his  freeholder's  book  ;  and  the  officer  is  to  take 
[*358]    ^indifferently  for^-eight  of  the  principal  freeholders  in  the  pre- 

(11)  This  practice   is  confined  to  causes  the  defendant  Imneelf,  bf  «■  tnioneticii  er 

thed  in  London  and  Middlesex.    Tidd,  8  ed.  other  means.  2  Bl.  Rep.  784.  3  T.  R.  530.  (15.) 

814.    In  all  causes  tried  at  an  assises,  ten  If  the  defendant  proceeds  to  trial  by  oran'jo, 

days*  notice  suffice.    Tidd,  8  ed.  815.  he  mutt  give  the  same  notice  as  would  have 

(13)  In  New- York,  14  days'  notice  of  trial  been  required  from  the  plaintiff.    1  Ciom|). 

is  necessary,  (2  R.  S.  410,    7.)  except  where  Prac.  219.    Sometimes  the  courts  impose  U 

special  provision  is  made  in  a  different  man-  as  a  condition   upon  the  defendant,  that  he 

ner  for  some  courts.  shall  accept  tkori  notice  of  trial,  which  in 

(13)  At  the  sittinn  in  London  or  West-  country  causes  shall  be  given  at  the  least  four 
minster,  when  defendant  resides  within  forty  days  before  the  commission  day,  one  day  be« 
miles  from  London,  two  days'  notice  of  coun-  ing  exclusiTc,  and  the  other  inclusire.  3  T. 
tarmand,  before  it  is  lo  be  tried,  is  sufficient.  R.  600.  But  in  town  causes,  two  days'  no- 
Tidd,  8  ed.  61.  n.  tice  seems  to  be  sufficient  in  such  a  qms. 

(14)  When  there  have  been  no  proceedings  Tidd,  250. 

within  four  tenns,  a  full  teim's  notice  of  trial        (15)  In  New-Yoik  this  pnotic*  does  not 
must  be  giren  previous  to  the  assises  or  sit-    prevail. 
"      "       I  delayed  by 
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sence  of  the  attomies  on  both  sides :  who  axe  each  of  them  to  strike 
off  twelve,  and  the  remaining  twenty-four  are  returned  upon  the  pa^ 
nel.  By  ihe  statute  3  Geo.  II.  c.  25.  either  party  is  entitled  upon  motion 
to  have  a  special  jury  struck  upon  the  trial  of  any  issue  (16),  as  well  at 
the  assises  as  at  bar ;  he  paying  the  extraordinary  expense,  unless  the 
judge  will  certify  (in  pursuance  of  the  statute  24  Geo.  II.  c.  18.)  that  the 
cause  required  such  special  jury  (17). 

A  common  jury  is  one  returned  by  the  sherifT  according  to  the  direc- 
tions of  the  statute  3  Geo.  II.  c.  25.  which  appoints  that  the  sheriff  or 
officer  shall  not  return  a  separate  panel  for  every  separate  cause,  as  for- 
merly ;  but  one  and  the  same  panel  for  every  cause  to  be  tried  at  the  same 
assises  containing  not  less  than  forty-eight,  nor  more  than  seventy-two 
jurors  :  and  that  their  names  being  written  on  tickets,  shall  be  put  into  a 
box  or  glass  ;  and  when  each  cause  is  called,  twelve  of  these  persons, 
whose  names  shall  be  first  drawn  out  of  the  box,  shall  be  sworn  upon  the 
jury,  unless  absent,  challenged,  or  excused  ;  or  unless  a  previous  view  of 
the  messuages,  lands,  or  place  in  question,  shall  have  been  thought  neces- 
sary by  the  court  {p):  in  which  case  six  or  more  of  the  jurors,  returned, 
to  be  agreed  on  by  the  parties,  or  named  by  a  judge  or  other  proper  officer 
of  the  court,  shall  be  appointed  by  special  writ  of  habeas  corpora  or  distrin' 
gas  to  have  the  matters  in  question  shewn  to  them  by  two  persons  named 
in  the  writ ;  and  then  such  of  the  jury  as  have  had  the  view,  or  so  many 
of  them  as  appear,  shall  be  sworn  on  the  inquest  previous  to  any  other 
jurors.  These  acts  are  well  calculated  to  restrain  any  suspicion  of  par- 
tiality in  the  sheriff,  or  any  tampering  with  the  jurors  when  returned. 

As  the  jurors  appear,  when  called,  they  shall  be  sworn,  unless  chaUeng-  ^. 
ed  by  either  party.  Challenges  are  of  two  sorts ;  challenges  to  the  arrdt^  '' 
and  challenges  to  the  poUt.  /;' 

^Challenges  to  the  array  are  at  once  an  exception  to  the  whole  [*359] 
panel,  in  which  the  jury  are  arrayed  or  set  in  order  by  the  sheriff 
in  his  return ;  and  they  may  be  made  upon  account  of  partiality  or  some 
default  in  the  sheriff,  or  his  under-officer  who  arrayed  the  panel.  And  ge- 
nerally speaking,  the  same  reasons  that  before  the  awarding  the  venire 
were  sufficient  to  have  directed  it  to  the  coroners  or  elisors,  will  be  also 
sufficient  to  quash  the  array,  when  made  by  a  person  or  officer  of  whose 
partiality  there  is  any  tolerable  ground  of  suspicion.  Also,  though  there 
be  no  personal  objection  against  the  sheriff,  yet  if  he  arrays  the  panel  at 
the  nomination,  or  under  the  direction  of  either  party,  this  is  good  cause 
of  challenge  to  the  array.  Formerly,  if  a  lord  of  parliament  had  a  cause 
to  be  tried,  and  no  knight  was  returned  upon  the  jury,  it  was  a  cause  of 
challenge  to  the  array  (q)  :■  but  an  unexpected  use  having  been  made  of 
this  dormant  privilege  by  a  spiritual  lord  (r),  it  was  abolished  by  statute 
24  Geo.  II.  c.  )8.  But  still,  in  an  attaint,  a  knight  must  be  returned  on 
the  jury  (i).  Also,  by  the  policy  of  the  ancient  law,  the  jury  was  to 
come  de  vkinetOy  from  the  neighbourhood  of  the  vill  or  place  where  the 
cause  of  action  was  laid  in  the  declaration  :  and  therefore  some  of  the 
jury  were  obliged  to  be  returned  from  the  hundred  in  which  such  vill  lay  ; 

<p)  Stat.  4  Ann.  c.  16.  (r)  K.  t.  Bishop  of  Worcester,  M.  28  Geo.  II.  B.  R . 

(f)  Co.  Litt.  IM.    Selden  baronage  11. 11.  («)  Co.  Litt.  150. 

(16)  How  treaeon  and  felony  may  be  tried  (17)  As  to  special  juries  in  New- York,  see 
in  the  eourt  of  nisi  {nios,  see  4tii  book,  309.  «ate  386,  note  1 ;  they  «re  allowed  only  on 
11.(16).  special  notion.    (2  R.  S.  418,  ^  46.) 
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and,  if  none  were  retttroed,  the  array  might  be  challengfed  for  defect  oT 
hundredors.  Thus  the  Gothic  jury,  or  nembda,  was  also  collected  out  of 
every  quarter  of  the  country  :  '^  binos^  trinos,  vel  etiam  senos,  ex  singulis  Ur- 
ritorii  quadrantibus  (^)."  For,  living  in  the  neighbourhood,  they  were  pro* 
perly  the  very  country,  or  pais^  to  which  both  parties  had  appealed  ;  and 
were  supposed  to  know  beforehand  the  characters  of  the  parties  and  wit- 
nesses, and  therefore  they  better  knew  what  credit  to  give  to  the  facts  al- 
leged in  evidence.     But  this  convenience  was  overbalanced  by  another 

very  natural  and  almost  unavoidable  inconvenience ;  that  jurors, 
[*360]   coining  out  of  the  immediate  neighbourhood,'  would  be  apt  *to 

intermix  their  prejudices  and  partialities  in  the  trial  of  right.  And 
this  our  law  was  so  sensible  of,  that  it  for  a  long  tin^  has  been  gradually 
relinquishing  this  practice ;  the  number  of  necessary  hundredors  in  the 
whole  panel,  which  in  the  reign  of  Edward  111.  were  constantly  six  (<), 
being  in  the  time  of  Fortescue  (u)  reduced  to  four.  Afterwards  indeed 
the  statute  35  Hen.  YIII.  c.  6.  restored  the  ancient  number  of  six,  but 
that  clause  was  soon  virtually  repealed  by  statute  27  Eliz.  c.  6.  which 
required  only  tu?Q.  And  sir  Edward  Coke  (v)  also  gives  us  such  a  variety 
of  circumstances,  whereby  the  courts  permitted  this  necessary  number  to 
be  evaded,  that  it  appears  they  were  heartily  tired  of  it.  At  length,  by 
statute  4  &.  5  Ann.  c.  6.  it  was  entirely  abolished  upon  all  civil  actions,  ex- 
cept upon  penal  statutes ;  and  upon  those  also  by  the  24  Geo.  II.  c.  18. 
the  jury  being  now  only  to  come  de  corpore  camitatus,  from  the  body  of  the 
'county  at  large,  and  not  de  vicineto,  or  from  the  particular  neighbourhood 
(18).  The  array  by  the  ancient  law  may  also  be  challenged,  if  an  alien 
..be  p&rty  to  the  suit,  and,  upon  a  rule  obtained  by  his  motion  to  the  court 
'^  jbG^r  a  jury  de  medietate  linguae,  such  a  one  be  not  returned  by  the  sheriff, 
^vii^^^pursuant  to  the  statute  28  Edw.  III.  c.  13.  enforced  by  8  Hen.  VI.  c.  29. 
'  V  ;^r)iiGh  enact,  that  where  either  party  is  an  alien  born,  the  jury  shall  be  one 
half  denizens,  and  the  other  aliens  (if  so  many  be  forthcoming  in  the 
*place),  for  the  more  impartial  trial ;  a  privilege  indulged  to  strangers  in 
'  no  other  country  in  the  world  ;  but  which  is  as  ancient  with  us  as  the 
time  of  king  Ethelred,  in  whose  statute  de  monticolis  WalUae  (then  aliens 
to  the  crown  of  England),  cap,  3.  it  is  ordained,  that  '*  duodeni  legaUs  ho- 
mines^ quorum  sex  Walli  el  sex  Angli  erunt,  Anglis  et  WaUisjus  dicunto" 
But  where  both  parties  are  aliens,  no  partiality  is  to  be  presumed  to  one 
more  than  another  ;  and  therefore  it  was  resolved  soon  after  the  statute  8 
Hen.  YI.  (tr)  that  where  the  issue  is  joined  between  two  aliens  (unless  the 
plea  be  haul  before  the  mayor  of  the  staple,  and  thereby  subject  to  the 

restrictions  of  statute  27  Edw.  III.  st.  2.  c.  8.)  the  jury  shall  all 
[*361]    be  denizens.     And  it  now  might  be  a  question,  how  far  the  *8ta* 

tute  3  Geo.  II.  c.  25.  (before  referred  to)  hath  in  civil  causes  un- 
designedly abridged  this  privilege  of  foreigners,  by  the  positive  directions 
therein  given  concerning  the  manner  of  impanelling  jurors,  and  the  per* 
sons  to  be  returned  in  such  panel.  So  that  (unless  this  statute  is  to  be 
construed  by  the  same  equity  which  the  statute  8  Hen.  VI.  c.  29.  declared 
to  be  the  ride  of  interpreting  the  statute  2  Hen.  V.  st  2.  c.  3.  concerning 
the  landed  qualifications  of  jurors  in  suits  to  which  aliens  were  parties)  s 

(«)  Stlernhook  iejwg  Ooth.  1 1,  c.  4.  •  («)  I  Inst.  157. 

(0  GUb.  Hist  C.  i^.  c.  8.  (w)  Yearb.  SI  Hen.  YI.  4. 

(«}  if  Ltmi.  LL.  c  S5. 

(18)  See  an  excellent  note,  Co.  Lit.  125.  a.  b.  note  (2). 
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cwnt  might  perhaps  hesitate,  whether  it  has  now  a  power  to  direct  a  panel 
to  be  returned  de  medietate  linguae^  and  thereby  alter  the  method  prescribed 
for  striking  |  special  jury,  or  balloting  for  common  jurors  (19). 

Challenges  to  the  polls,  in  capita,  are  exceptions  to  particular  jurors  ; 
and  seem  to  answer  the  reeusatio  judicis  in  the  civil  and  canon  laws  :  by 
the  constitutions  of  which  a  judge  might  be  refused  upon  any  suspicion 
of  partiality  (x).  By  the  laws  of  England  also,  in  the  times  of  Bracton 
{jf)  and  Fleta  {»),  a  judge  might  be  refused  for  good  cause ;  but  now  the 
law  is  otherwise,  and  it  is  held  that  judges  and  justices  cannot  be  chal- 
lenged {a).  For  the  law  will  not  suppose  a  possibility  of  bias  or  favour 
in  a  j«dge,  who  is  already  sworn  to  administer  impartial  justice,  and 
whose  authority  greatly  depends  upon  that  presumption  and  idea.  And 
should  the  fact  at  any  time  prove  flagrantly  such,  as  the  delicacy  of  the 
law  will  not  presume  beforehand,  there  is  no  doubt  but  that  such  misbe* 
haviour  would  draw  down  a.  heavy  censure  from  those  to  whom  the  judge 
is  accountable  for  his  conduct. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges  of  fact)  are 
reduced  to  four  heads  by  sir  Edward  Coke  (b) ;  propter  honoris  respectum  ; 
propter  defectum ;  propter  affectum ;  and  propter  delictum, 

1.  Propter  honoris  respectum;  as  if  a  lord  of  parliament  be  impanelled 
on  a  jury,  he  may  be  challenged  by  either  paity,  or  he  may  challenge 
himself. 

*2.  Propter  defectum ;  as  if  a  juryman  be  an  alien  born,  this  is  [*362] 
defect  of  birth ;  if  he  be  a  slave  or  bondman,  this  is  defect  of  li- 
berty, and  he  cannot  be  liber  et  legalis  homo.  Under  the  word  h&mo  also, 
though  a  name  common  to  both  sexes,  the  female  is  however  excluded, 
propter  defectum  sexus :  except  when  a  widow  feigns  herself  with  child,  in 
order  to  exclude  the  next  heir,  and  a  supposititious  birtlf  is  suspected  to  be 
intended ;  then  upon  the  writ  de  ventre  inspiciendo,  a  jury  of  women  is  to 
be  impanelled  to  try  the  question,  whether  with  child  or  not  (c).  But 
the  principal  deficiency  is  defect  of  estate,  sufficient  to  qualify  him  to  be  a 
juror.  This  depends  upon  a  variety  of  statutes.  And,  first,  by  the  stap 
tute  of  West.  2.  13  Edw.  I.  c.  36.  none  shall  pass  on  juries  in  assises 
within  the  county,  but  such  as  may  dispend  20^.  by  the  year  at  the  least ; 
which  is  increased  to  40^.  by  the  statutes  21  Edw.  I.  st.  1.  and  2  Hen.  V. 
«t  2.  c.  3.  This  was  doubled  by  the  statute  27  Eliz.  c.  6.  which  requires 
in  every  such  case  the  jurors  to  have  estate  of  freehold  to  the  yearly  value 
of  4/.  at  the  least.  But,  the  value  of  money  at  that  time  decreasing  very 
considerably,  this  qualification  was  raised  by  the  statute  16  &  17  Car.  11. 
€.  3.  to  20/.  per  annum,  which  being  only  a  temporary  act,  for  three  years, 
was  suflfered  to  expire  without  renewal,  to  the  grea^  deb;|sement  of  juries. 
However  by  the^atute  4  <&;  5  W.  &  M.  c.  24.  it  was  again  raised  to  10/. 
per  annum  in  England  and  6/.  in  Wales,  of  freehold  lands  or  copyhold;  which 
is  the  first  time  that  copyholders  (as  such)  were  admitted  to  serve  upon 
juries  in  any  of  the  king^s  courts,  though  they  had  before  been  admitted 
to  serve  in  some  of  the  sheriff's  courts,  by  statutes  1  Hie  III.  c.  4.  and  9 

(Jf)  Cod.  a.  1.  10.    DtertHU,  <.  9, 1.  S8,  c.  36.  <«)  Co.  LKt.  904. 

(y)  <.  5,e.  15.  <»)  1  Inst.  150. 

i»)  I  0,  c.  t7.  <c)  Cro.  EUz.  566. 

(19)  Th«  privileg*  is  ezpreMly  preseired  orcriroinal,  can  an  alien  insist  on  having  part 
to  aliens  indieted-or  Impeacheil  by  6  Geo.  IV.  of  the  jury  aliens  or  strangers.  (2  R.  S.  419^ 
«.  50.^47.    In  New-Yoik,  in  no  case, eivU    ^53:734,^7.) 
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Hen.  YII.  c.  13.  And,  lastly,  by  statute  3  Geo.  II.  c.  25.  any  leaseholder 
for  the  term  of  five  hundred  years  absolute,  or  for  any  term  determinable 
upon  life  or  lives,  of  the  clear  yearly  value  of  20/.  per  annum  over  and 
above  the  rent  reserved,  is  qualified  to  serve  upon  juries  (20).  When  the 
jury  is  de  medietaie  linguae,  that  is,  one  moiety  of  the  English  tongue  or 
nation,  and  the  other  of  any  foreign  one,  no  want  of  lands  shall 
[*363]  be  *cattse  of  challenge  to  the  alien ;  for,  as  he  is  incapable  to  hold 
any,  this  would  totally  defeat  the  privilege  (d), 
3.  Jurors  may  be  challenged  propter  affectum,  for  suspicion  of  bias  or 
partiality.  This  may  be  either  ^principal  challenge,  or  to  the  favour,  A 
principal  challenge  is  such,  where  the  cause  assigned  carries  with  it  prima 
facie  evident  marks  of  suspicion,  either  of  malice  or  favour :  as,  that  a  ju- 
ror is  of  kin  to  either  party  within  the  ninth  degree  (e) ;  that  he  has  been 
arbitrator  on  either  side ;  that  he  has  an  interest  in  the  cause  ;  that  there 
is  an  action  depending  between  him  and  the  party ;  that  he  has  taken 
money  for  his  verdict ;  that  he  has  formerly  been  a  juror  in  the  same 
cause ;  that  he  is  the  party's  master,  servant,  counsellor,  steward,  or  at- 
torney, or  of  tl^e  same  society  or  corporation  with  him :  all  these  are  prin- 
cipal causes  of  challenge  ;  which,  if  true,  cannot  be  overruled,  for  jurors 
must  be  omni  exceptione  majores.  Challenges  to  the  favour,  are  where  the 
party  hath  no  principal  challenge :  but  objects  only  some  probable  circum- 
stances of  suspicion,  as  acquaintance  and  the  like  (/) ;  the  validity  of 
which  must  be  left  to  the  determination  of  triors,  whose  office  it  is  to  decide 
whether  the  juror  be  favourable  or  unfavourable.  The  triors,  in  case  the 
first  man  called  be  challenged,  are  two  indifiereut  persons  named  by  the 
court ;  and  if  they  try  one  man  and  find  him  indifferent,  he  shall  be 
sworn  ;  and  then  he  and  the  two  triors  shall  try  the  next ;  and  when  ano- 
ther is  found  indifibrent  and  sworn,  the  two  triors  shall  be  superseded,  and 
the  two  first  sworn  on  the  jury  shall  try  the  rest  {g)  (21). 

4-  Challenges  propter  delictum^  are  for  some  crime  or  misdemeanor,  that 
affects  the  juror's  credit  and  renders  him  infamous.     As  for  a  conviction  of 
treason,  felony,  perjury,  or  conspiracy ;  or  if  for  some  infamous  offence  he 
hath  received  judgment  of  the  pillory,  tumbrel,  or  the  like ;  or  to 
[*364]    be  branded,  *whipt,  or  stigmatized ;  or  if  he  be  outlawed  or  ex- 
communicated, or  hath  been  attainted  of  false  YeTdici,  praemunire, 

(i)  See  Stat.  S  Hen.  V .  at.  3,  c.  S.    8  Hen.  YL  c.  bat  the  principal  challenges  were  indefinite.  **  14- 

90.  cebat  palam  txctpfre^  et  semper  ex  probaMi  cauam 

(e)  Finch,  L.  401.  tret  repudiari :  eiuan  pturet  ex  auua  praegnamti  et 

(/)  In  the  McMMSfOrjuiy  of  the  ancient  Ooths,  wumftsta."    (Stiemhook,  i.  1,  c.  4.) 

three  challenges  only  were  allowed  to  the  favour,  {g)  Co.  Litt.  153. 

(20)  The  qualifications  in  England  are  en-  deny  what  i»  alleged  for  matter  of  ehallen^ ; 
Urged  by  6  Geo.  IV.  c.  ^  :•«•  to  New- York,  and  it  is  then  only  that  triers  can  he  appoint- 
•ce  %  R.  S.  411,  ^  12,  '(&c.  ed.    It  was  also  thereb||determined,  that  the 

(21)  The  question  of  challenge  to  tbe  ar-  whole  special  jury  panel  cannot  be  challenged 
ny,  and  incidentally  to  the  polls  and  triers,  for  the  supposed  unindifFerenfey  of  the  Master 
qniderwent  niuoh  discasaion  in  The  King  v.  of  tbe  Crown  Office,  be  being  the  officer  of 
Mdmonda,  4  B.  &  A.  476 ;  and  in  that  case  it  the  court  appointed  to  nominate  the  jury. 
was  determined  that  no  challenge,  either  to  And  a  roatenal  point  was  also  ruled  in  the 
the  array  or  to  the  polls,  can  be  taken  until  a  fuU  same  case,  namely,  that  it  is-  not  compeient  to 
jury  shall  have  appeared ;  that  the  disallow-  ask  iurymen,  whether  special  or  talesmen, 
ing  a  challenge  is  not  a  ground  for  a  new  trial,  whether  they  have  not,  previously  to  the  trial, 
but  for  a  venu-e  de  now;  that  every  challenge,  expressed  opinions  hoetile  to  tbe  defendants 
•ither  to  the  array  or  to  tbe  polls,  ought  to  oe  and  their  cause,  in  order  to  found  a  challenge 
propounded  in  such  a  way  that  it  may  be  put  to  the  polls  on  that  ground ;  but  «a«b  szpras- 
St  toe  time  upon  the  niei  miut  record,  so  that,  sions  must  be  proved  by  extrinsic  evidence, 
yiikefk  a  cballenge  is  made,  the  adverse  party  But  see  now  staL  6  Geo.  lY.  e.  50,  ss.  27.  89. 
may  either  demur  or  counterplea,  or  fae  may 
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or  forgery ;  ov  lastly,  if  be  hath  proved  recreant  when  champion  in  the 
tiial  by  battle,  and  thereby  hath  lost  his  Hberam  legem,  A  jnror  may  him- 
self be  examined  on  oath  of  vari  dire,  veritatem  dicers,  with  regard  to  «UGh 
causes  or  challenge  as  are  not  to  his  dishonour  or  discredit ;  but  not  with 
regard  to  any  crime,  or  any  thing  which  tends  to  his  disgrace  or  disadvan- 
tage (A). 

Besides  these  challenges,  which  are  exceptions  against  the  fitness  of 
jmors,  and  whereby  they  may  be  excluded  from  serving,  there  are  also 
other  canses  to  be  made  use  of  by  the  jurors  themselves,  which  are  matter 
of  exemption  ;  whereby  their  service  is  excused,  and  not  excluded.  As  by 
statute  West.  2.  13  £dw.  I.  c.  38.  sick  and  decrepit  persons,  persons  not 
commorani  in  the  county,  and  men  above  seventy  years  old  ;  and  by  the 
statute  of  7  dz^  8  W.  III.  c.  32.  infants  under  twenty-one.  This  exemp- 
tion is  also  extended  by  divers  statutes,  customs,  and  charters,  to  physi- 
cians and  other  medical  persons,  counsel,  attorneys,  officers  of  the  courts, 
and  the  like  ;  all  of  whom,  if  impanelled,  must  shew  their  special  exemp- 
tion. Clerg3rmen  are  also  usually  excused,  out  of  favour  and  respect  to 
their  function  :  but,  if  they  are  seised  of  lands  and  tenements,  they  are  in 
strictness  liable  to  be  impanelled  in  respect  of  their  lay-fees,  unless  they  be 
in  the  service  of  the  king  or  of  some  bishop  :  '*  in  obsequio  domini  regis^ 
vd  alicujus  episcapi  (i)  (22)." 

If  by  means  of  challenges,  or  other  cause,  a  sufficient  number  of  unex- 
ceptionable jurors  doth  not  appear  at  the  trial,  either  party  may  pray  a 
iaUs.  A  tales  is  a  supply  of  such  men  as  are  summoned  upon  the  first  pa- 
nel, in  order  to  make  up  the  deficiency.  For  this  purpose,  a  writ  of  df.cem 
taleSt  veto  tales,  and  the  like,  was  used  to  be  issued  to  the  sheriff  at  com- 
mon law,  and  must  be  still  so  done  at  a  trial  at  bar,  if  the  jurors  make  de- 
fault. But  at  the  assises  or  nisi  prius,  by  virtue  of  the  statute  35 
Hen.  YIII.  c.  6.  and  other  subsequent  *statutes,  the  judge  is  em-  [*365] 
powered  at  the  prayer  of  either  party  to  award  a  tales  de  circum- 
stantihus  ( j),  of  persons  present  in  court,  to  be  joined  to  the  other  jurors  to 
try  the  cause  ;  who  are  liable,  however,  to  the  same  challenges  as  the 
principal  jurors.  This  is  usually  done,  till  the  legal  number  of  twelve  be 
completed ;  in  which  patriarchal  and  apostolical  number  sir  Edward 
Coke  {k)  hath  discovered  abundance  of  mystery  (/). 

When  a  sufficient  number  of  persons  impanelled,  or  tdUs-men,  appear, 
&ey  are  then  separately  sworn,  well  and  truly  to  try  the  issue  between  the 
parties,  and  a  true  verdict  to  give  according  to  the  evidence  ;  and  hence 
they  are  denominated  the  yxry^jurata,  and  jurors,  sc.  juratores. 

We  may  here  again  observe,  and  observing  we  cannot  but  admire,  how 
scrupulously  delicate,  and  how  impartially  just  the  law  of  England  ap- 
proves itself,  in  the  constitution  and  frame  of  a  tribunal,  thus  excellently 
contrived  for  the  test  and  investigation  of  truth ;  which  appears  most  re- 
markably, 1 .  In  the  avoiding  of  frauds  and  secret  management,  by  elect- 
ing the  twelve  jurors  out  of  the  whole  panel  by  lot.     2.  In  its  caution 

(A)  Co.  Litt.  158.  b.  who  attributes  the  introduction  of  this  nmtber  to 

(«)  F.  N.  B.  166.    Reg.  Bren.  179.  the  Normans,  tells  us  that  aoion;  the  inhabitants 

( t)  Appendix,  No.  II.  ^  4.  of  Norway,  from  whom  the  Normans  as  weQ  as 

(h  1  Inst.  IS6.  the  Danes  were  descended,  a  gr^at  veneration 

<i)  Pausanias  relates,  that  at  the  trial  of  Mars,  was  paid  to  the  number  heehft :  "  niM  $aaeHfu, 


for  morder,  in  the  court  denominated  Areop^m  nihil  mtiqwui*  fuii ;  perinde  ae  riin  ip$o  hoe 
fton  that  incideint,  he  was  acquitted  by  a  jury  mero  geereta  guaedam  easei  rtHgtoJ*  {Ditsert. 
•nsufoeed  of  iwelM  p«|[aa  deities.  And  Dr.  Hickes,    felor.  40.)    Spelm.  Glosi,  t29. 


I  They  are  now  azcvMd  by  6  Geo.  IV.  c.  SO. 
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against  all  partiality  and  bias,  by  quashing  the  whole  panel  or  array,  if  the 
officer  returning  is  suspected  to  be  other  than  indifferent ;  and  repelling 
particular  jurors,  if  probable  cause  be  shewn  of  malice  or  favour  to  either 
party.  The  prodigious  multitude  of  exceptions  or  challenges  allowed  to 
juro^,  who  are  the  judges  of  fact,  amounts  nearly  to  the  same  thing  as 
was  practised  in  the  Roman  republic,  before  she  lost  her  liberty  :  that  the 
select  judges  should  be  appointed  by  the  prstor  with  the  mutual 
[*366]  consent  of  the  parties.  *0r,  as  TuUy  (m)  expresses  it :  "  nemi* 
nem  voluerunt  majores  nostri,  nan  modo  de  existimatiime  cujusquam^ 
sed  ne  pecuniaria  quidem  de  re  minima^  essejudicem :  nisi  qui  inter  adver'^ 
sarios  convenisset,^ 

Indeed  these  selecti  judices  bore  in  many  respects  a  remarkable  resem- 
blance to  our  juries :  for  they  were  first  returned  by  the  praetor :  de  deeuria 
senataria  canscribuntur :  thea  their  names  were  drawn  by  lot,  till  a  certain 
number  was  completed  :  in  umam  sortito  mittuntur^  ut  de  plurihus  neces^ 
sarius  numerus  confici.  posset :  then  the  parties  were  allowed  their  challen- 
ges ;  post  umam  permittitur  accusatori,  ac  reo^  ut  ex  Ulo  numero  rejiciant 
quos  putaverint  siln,  aut  inimicos,  out  ex  aliqua  re  incommodos  fore :  next 
they  struck  what  we  call  a  tales ;  rejectione  celehrata^  in  eorum  locum  quire- 
jecti  fuerunt  suhsortiehatur  praetor  alios,  quibus  ille  judicum  legitimus  nii- 
merus  compleretur;  lastly,  the  jugdes,  like  our  jury,  were  sworn ;  hisprefec* 
tiSfjurabant  in  leges  judices,  ut  obstricti  religione  judicarent  (n). 

The  jury  are  now  ready  to  hear  the  merits  ;  and,  to  fix  their  attention 
the  closer  to  the  facts  which  they  are  impanelled  and  sworn  to  try,  the 
pleadings  are  opened  to  them  by  counsel  on  that  side  which  holds  the 
affirmative  of  the  question  in  issue.  For  the  issue  is  said  to  lie,  and  proof 
is  always  first  required,  upon  that  side  which  affirms  the  matter  in  ques- 
tion :  in  which  our  law  agrees  with  the  civil  (o) ;  "  ei  incumbit  probatio,  qui 
dicit,  non  qui  negat ;  cum  per  rerum  naturam  factum-negantis  probatio  nulla 
sitT*  The  opening  counsel  briefly  informs  them  what  has  been  transacted  in 
the  court  above  ;  the  parties,  the  nature  of  the  action,  the  declaration,  the 
plea,  replication,  and  other  proceedings,  and  lastly,  upon  what  point  the 
issue  is  joined,  which  is  there  set  down  to  be  determined.  Instead  of 
which  (p)  formerly  the  whole  record  and  process  of  the  pleadings 
(*367]  was  read  to  *them  in  English  by  the  eourt,  and  the  matter  in  is- 
sue clearly  explained  to  their  capacities.  The  nature  of  the  case, 
and  the  evidence  intended  to  be  produced,  are  next  laid  before  them  by 
counsel  also  on  the  same  side :  and  when  their  evidence  is  gone  through, 
the  advocate  on  the  other  side  opens  the  adverse  case,  and  supports  it  by 
evidence  ;  and  then  the  party  which  began  is  heard  by  way  of  reply. 

The  nature  of  my  present  design  will  not  permit  me  to  enter  into  the 
numberless  niceties  and  distinctions  of  what  is,  or  is  not,  legal  evidence  to  a 
jury  (q).  I  shall  only  therefore  select  a  few  of  the  general  heads  and  lead- 
ing maxims,  relative  to  this  point,  together  with  some  observations  on  the 
manner  of  giving  evidence. 

And,  first,  evidence  signifies  that  which  demonstrates,  makes  clear,  or 

<m)  vn  Cbuntiot  48.  (p)  Fortesc.  c.  90. 

(M)  AMTon.  in  Oic.  Ver.  1.6.    ▲  learned  writer  of  (;)  This  is  admirablj  well  perfonned  in  lord  diief 

4>ar  own,  Dr.  Pettinnl,  hath  shewn  in  an  elabo-  baron  Gilbert's  excellent  treatise  of  evidence  ;  a 

Fate  work  (publishea  X.  D.  1706.)  so  many  resero-  work  which  it  is  impossible  to  abstract  or  abridge, 

Uances  between  the  SiKOorai  of  the  Greeks,  the  without  losing  some  beauty  and  dastroyinr  um 

Mint  uUcU  of  the  Romans,  and  the  juries  of  the  chain  of  the  whole ;  and  which  hath  latelTbeen 

Kiglisht  that  he  is  temoted  to  conclude  that  the  engrafted  into  a  very  useful  woik,  tkt  imtroimvtim 

latter  are  derived  from  the  former.  of  th$kw^  mitifriui,  itc,  1767. 

(•;  J7.S2,S,S.    (;e^4.19.23. 
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•scertaias  the  troth  of  the  very  fact  or  point  in  issue,  either  on  the  one  side 
or  on  the  other ;  and  no  evidence  ought  to  be  admitted  to  any  other  point. 
Therefore  upon  an  action  of  debt,  when  the  defendant  denies  his  bond  by 
the  plea  o(nan  est  factum,  and  the  iseae  is,  whether  it  be  the  defendant's 
deed  or  no ;  he  cannot  give  a  release  of  this  bond  in  evidence  :  for  that 
does  not  destroy  the  bond,  and  therefore  does  ndt  prove  the  issue  which  he 
has  chosen  to  rely  upon,  viz.  that  the  bond'  has  no  existence. 

Again  ;  evidence  in  the  trial  by  jury  is  of  two  hinds,  either  that  which 
is  given  in  proof,  or  that  which  die  jury  may  receive  by  their  own  private 
knowledge.  The  former,  or  proofs ,  (to  which  in  common  speech  the  name 
of  evidence  is  usually  confined),  are  either  written,  or />aro/,  that  is,  by  word 
of  mouth.  Written  proofs,  or  evidence,  are,  1 .  Records,  and  2.  Ancient 
deeds  of  thirty  years  standing,  which  prove  themselves  (23) ;  but 
3.  Modem  deeds,  and  4.  Other  ^writings,  must  be  attested  and  [*368] 
verified  by  parol  evidence  of  witnesses.  And  the  one  genera]  rule 
that  runs  through  all  the  doctrine  of  trials  is  this,  that  the  best  evidence 
the  nature  of  the  case  will  admit  of  shall  always  be  required,  if  possible  to 
be  had  ;  but  if  not  possible,  then  the  best  evidence  that  can  be  had  shall 
be  allowed  (24).  For  if  it  be  found  that  there  is  any  better  evidence  ex- 
isting than  is  produced,  the  very  not  producing  it  is  a  presumption  that  it 
would  have  detected  some  falsehood  that  at  present  is  concealed.  Thus, 
in  order  to  prove  a  lease  for  years,  nothing  else  shall  be  admitted  but  the 


(23)  The  Mma  rule  applies  to  wills  thirty 
Tears  old.  4  T.  R.  709.  note.  This  role  is 
laid  down  in  books  of  evidence  without  suffi* 
eieat  eznlanation  of  its  principle,  or  of  the 
extent  of  its  application.  There  fteems  to  be 
danger  in  permitting  a  deed  to  be  read  merely 
because  it  bears  date  above  thirty  years  before 
its  production,  and  in  requiring  no  evidence, 
where  a  forgery  may  be  committed  with  the 
least  probability  of  detection.  Chief  Baroo 
Gilbert  lays  down,  that  where  possession  has 
tone  agreeabl?  to  the  limitations  of  a  deed 
bearing  date  thirty  years  ago,  it  msy  be  read 
without  any  evidence  of  ila  execution,  though 
die  subscribing  h iineitses  be  still  living.  Law 
of  Ev.  94.  For  such  possession  affords  so 
•trong  a  presumption  in  favour  of  the  authen- 
ticity of  the  deed,  as  to  supersede  the  necessi- 
ty of  any  other  proof  of  the  validity  of  its 
origin,  or  of  its  due  execution.  The  court  of 
king's  bench  have  determined  that  the  mere 
prooQctioo  of  a  parish  certificate,  dated  above 
tiurty  years  ago,  was  sufficient  to  make  it 
evidence,  without  riviug  any  account  of  the 
CQstody  «frain  which  it  was  extracted.  5  T. 
B.259. 

(24)  No  rule  of  law  is  more  frequently 
eited,  and  more  generally  misconceived,  than 
this.  It  is  certainly  true  when  rightly  under- 
stood ;  but  it  is  very  limited  in  its  extent  and 
•pplieatton.  Il  signifies  nothing  more  than 
tbat,  if  the  best  l^al  evidence  cannot  posaiblr 
be  produced,  the  next  best  legal  evidence  shall 
be  admitted.  Evidence  may  be  divided  into 
primary  and  secondary ;  and  the  secondary 
evidence  is  as  accurately  defined  by  the  law 
ae  the  prinaary.  But  in  general  the  want  of 
better  evidence  can  never  justify  the  admis- 
wim  of  hearsay,  toterettea  witnesses,  or  the 
eopiw  of  eopiety  iu.    Whan  there  are  ex- 


ceptions to  general  rules,  these  exceptions  are 
as  much  recognized  by  the  law  as  the  general 
rule  ;  and  vthere  tK)undaries  and  limits  are  es- 
tablished by  the  law  for  every  case  that  can 
possibly  occur,  it  is  immaterial  what  we  call 
the  rule,  and  what  the  exception. 

Some  of  the  numerous  cases  which  are 
found  even  in  modem  books  may  be  cited  for 
illustration  and  in  confirmation  of  the  text  and 
note. 

If  the  subscribing  witness  be  living  and 
within  the  jurisdiction  of  the  court,  he  must 
be  called  to  prove  the  execution ;  or  if  he  can- 
not be  found,  and  that  fact  be  satisfactorily 
explained,  proof  of  his  hand-writing  will  be 
sufficient  evidence  of  the  execution.  Banut 
V.  Trompownky,  7  T.  R.  266.  And  the  wit- 
ness of  the  execution  is  necessary  ;  acknow- 
ledgment of  the  party  who  executed  the  deed 
cannot  be  received.  Johfumt  v.  Mason^  1 
Esp.  89.  At  least  only  as  secondary  evidence. 
C<UU  Bart.  V.  Dunning,  4  East,  53.  And  ac- 
knowledgment to  a  subscribing  witness  by  an 
obligor  of  a  bond  that  he  has  executed  it,  it 
sufilcient.  PowttU  v.  B/ocArctt,  9  Esp.  87 ;  and 
see  GreUier  v.  Aeai«,  Peake,  146.  But  a  mere 
bystander  may  not  be  received  to  aunply  the 
absence  of  the  subscribing  witness,  m*Craw 
V.  Gentry,  3  Campb.  232,  or  only  its  seconda- 
ry evidence,  see  the  next  case.  If  the  appa- 
rent attesting  witness  deny  that  he  saw  the 
execution,  secondary  evidence  is  sdmissible  ; 
that  is  to  say,  the  hand-writing  of  the  obligor, 
dec.  may  be  proved.  X«y  v.  Ballard,  3  £sp. 
173.  n.  And,  as  a  general  rule,  it  seems  that 
wherever  a  subscribing  witness  appears  to  an 
instrument,  note,  dec,  he  must  be  called  or  his 
absence  explained.  See  Higga  v.  DiMm^  8 
Stark.  180.    .Brsten  ▼.  Ccps,  Peake,  3L 
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very  deed  of  leaee  itself,  if  in  being :  bat  if  that  be  positively  prored  to  be 
burnt  or  destroyed  (not  relying  on  any  Jioose' negative,  as  that  it  cannoi  ba 
found,  or  the  like),  then  an  attested  copy  may  be  produced  ;  or  parol  evi- 
dence be  given  of  its  contents.  So,  no  evidence  of  a  discourse  with  ano« 
thar  will  be  admitted,  but  the  man  himself  must  be  produced ;  y^  in  some 
cases  (as  in  proof  of  any  general  customs,  or  matters  of  common  tcaditioa 
or  repute),  the  courts  admit  o(  hearsay  evidence,  or  an  account  of  what  per* 
sons  deceased  have  declared  in  their  lifetime :  but  such  evidence  will  not 
be  received  of  any  particular  facts  (25).  So  too,  books  of  account,  or  shop* 
books,  are  not  allowed  of  themselves  to  be  given  in  evidence  for  the  owner ; 
but  a  servant  who  made  the  entry  may  have  recourse  to  them  to  refresh 
his  memory  ;  and,  if  such  servant  (who  was  accustomed  to  make  those 
entries)  be  dead,  and  his  hand  be  proved,  the  book  may  be  read  in  evi* 
dence  (r) :  for  as  tradesmen  are  often  under  a  necessity  of  giving  credit 
without  any  note  or  writing,  this  is  therefore,  when  accompanied  with  such 

(r)  Law  of  nut  irrtM,  S66. 


(25)  It  in  a.  general  rale  that  the  men  re- 
citJil  of  a  (act«  that  is,  the  mere  oral  asaertioa 
or  written  entry  by  an  individual,  that  a  par- 
ticalar  fact  ia  true,  cannot  be  received  in  eri- 
dence.  But  the  objection  does  not  apply  to 
any  public  documenta  made  under  lawful  au- 
thority, auch  as  gazettes,  proclamations,  pub- 
lic surreys,  records,  and  other  memorials  of  a 
similar  description^  and  whenever  the  declara- 
tion or  entry  la  in  itaelf  a  fact,  and  is  part  of 
the  n*  gesta€.  Stark,  on  Evid.  p.  1.  46,  7. 
But  it  is  to  be  carefully  observed,  that  neither 
the  declarations,  nor  any  other  acts  of  those 
who  are  mere  strangers,  or  as  it  is  usually 
termed,  any  res  inter  alios  octo,  is  admissible 
in  evidence  against  any  one,  as  affording  a 
presumption  against  him  in  the  way  of  admis- 
sion, or  otherwise.    lb.  51. 

In  cases  of  customs  and  prescriptive  rights, 
hearsay  or  traditional  evidence  is  not  admitted 
until  some  instances  of  the  custom  or  exer- 
cise of  the  right  claimed  are  first  proved. 
The  declarations  of  parents  respecting  their 
marriage,  and  the  legitimacy  of  their  chil- 
dren, are  admitted  after  their  decease  as  evi- 
dence. And  hearsay  is  also  received  respect- 
ing pedigrees  and  the  death  of  relation^ 
abroad.  Bull.  N.  P.  294.  2E8p.784.  What 
has  been  said  in  conversation  in  the  hearing 
of  any  party,  if  not  contradicted  b^  him,  may 
be  given  in  evidence ;  for,  not  being  denied, 
it  amounts  to  a  species  of  confession.  But  it 
can  only  be  received  whers  it  must  be  pre- 
sumed to  have  been  heard  by  the  party,  and 
therefore  in  one  case  the  court  stopped  the 
witness  from  repeating  a  converaation,  which 
had  passed  in  a  room  where  the  prisoner  was, 
but  at  the  time  while  she  had  fainted  away. 
It  has  been  the  practice  of  the  quarter-ses- 
sions to  admit  the  declarations  of  paupers  re- 
specting their  settlemenu,  to  be  received  as 
evidence  after  their  death,  or  if  living,  where 
they  could  not  be  produced.  See  3  T.  R. 
707.  where  the  judges  of  the  king's  bench 
were  divided  upon  the  legality  of  this  prac- 
tice, and  where  the  subject  of  hearsay  evi- 
dence if  much  discussed.    For  many  years. 


whilst  lord  MaDsfiald  prasid^d  ia  the  coait  of   misdameanor. 


king's  bench,  the  ecmrt  were  onaninioaily  of 
opinion,  that  the  declarations  of  a  pauper  la- 
apecting  his  settlement  might,  after  his  death, 
be  proved  and  given  in  evidence.  When  lora 
Keayon  and  another  iudge  were  introdiiceiU 
the  court  were  divided,  and  the  former  prac- 
tice prevailed ;  but  when  the  eourt  were  en- 
tirely changed,  they  determined  that  this  hear- 
say evidence  was  not  founded  on  any  princi- 
ples of  law,  and  that  the  evidence  at  the  quar- 
ter-sessions in  the  cases  of  settlement,  ought 
to  be  the  same  as  that  in  all  other  courts,  in 
the  trials  which  could  respectively  be  brought 
before  them.  2  East,  54  &  63.~The  court  of 
king's  bench  has  decided,  that  a  father's  de- 
claration of  the  place  of  the  birth  of  his  son 
is  not  evidence  after  the  father's  death.  8 
Eaat,  539.  But  it  would  not,  probably,  be 
difficult  to  prove,  that  this  is  of  the  nature  t^ 
pedigree,  and  ought  to  be  admitted,  as  the  fa- 
ther's declaration  of  the  time  of  his  son's 
birth,  which  has  always  been  legal  evidence.— 
In  criminal  cases,  the  declarations  of  a  per- 
son, who  relates  m  extremist  or  under  an  ap- 
prehension of  dyin^,  the  cause  of  his  deatn, 
or  any  other  material  circumstance,  may  ba 
admitted  in  evidence;  for  the  mind  in  that 
awful  sute  is  presumed  to  be  under  as  great 
a  religious  obligation  to  diacloae  the  truth,  as 
is  created  by  the  administration  of  an  oath. 
But  declarations  of  a  deceased  person  ought 
not  to  be  received,  unless  the  court  is  satisfied, 
from  the  circumstances  of  the  case,  that  they 
were  made  under  the  impression  of  approach- 
ing dissolution.  Leach'a  Cases,  400.  But 
the  declarations  of  a  felon  at  the  place  of  exe- 
cution cannot  be  received,  as  he  is  incompe- 
tent to  give  evidence  upon  oath ;  and  the  si- 
tuation of  a  dying  man  is  only  thought  equiva- 
lent to  that  of  a  competent  witnesa,  when  ha 
is  sworn.  Ibid.  276.  By  the  1  d&  2  Ph.  dt 
Mar.  c.  13.  depositions  taken  before  a  justice, 
of  peace  in  cases  of  felony,  may  be  read  in 
evidence  at  the  trial,  if  the  witness  dies  be- 
fore the  trial.  But  as  the  statute  confinea  thia 
to  felony,  and  as  it  is  an  innovation  upon  th* 
common  law,  it  cannot  ba  e;tteoded  to  aiff 
18alk.281. 
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other  collateral  proofs  of  fairness  and  regularity  («),  the  best  evidence  that 
can  ihen  be  produced.  However  this  dangerous  species  of  evidence  is  not 
carried  so  far  in  England  as  abroad  (t) ;  where  a  man's  own  books  of  ac- 
counts, by  a  distortion  of  the  civil  law  (which  seems  to  have  meant  the 
same  thing  as  is  practised  with  us)  (u)  with  the  suppletory  oath 
of  *the  merchant,  amount  at  all  times  to  full  proof  (26).  But  as  [*369] 
this  kind  of  evidence,  even  thus  regulated,  would  be  much  too 
hard  upon  the  buyer  at  any  long  distance  of  time,  the  statute  7  Jac.  I.  c. 
12.  (the  penners  of  which  seem  to  have  imagined  that  the  books  of  them- 
selves were  evidence  at  common  law)  confines  this  species  of  proof  to'such 
transactions  as  have  happened  within  one  year  before  the  action  brought  ; 
unless  between  merchant  and  merchant  in  the  usual  intercourse  of  trade. 
For  accounts  of  so  recent  a  date,  if  erroneous,  may  more  easily  be  unravel- 
led and  adjusted  (27). 

With  regard  to  parol  evidence,  or  witnesses ;  it  must  first  be  remembered, 
that  there  is  a  process  to  bring  them  in  by  writ  of  subpoena  ad  testificandum : 
which  commands  them,  laying  aside  all  pretences  and  excuses,  to  appear 
at  the  trial  on  pain  of  100/.  to  be  forfeited  to  the  king ;  to  which  the  sta- 
tute 5  Eliz.  c.  9.  has  added  a  penalty  of  20/.  to  the  party  aggrieved,  and 
damages  equivalent  to  the  loss  sustained  by  want  of  his  evidence.  But 
no  witness,  unless  his  reasonable  expenses  be  tendered  him,  is  bound  to 
appear  at  all ;  nor,  if  he  appears,  is  he  bound  to  give  evidence  till  such 
charges  are  actually  paid  him  ;  except  he  resides  within  the  bills  of  mor- 
tality, and  is  summoned  to  give  evidence  within  the  same.  This  compul- 
sory process,  to  bring  in  unwilling  witnesses,  and  the  additional  terrors  ci 
an  attachment  in  case  of  disobedience,  are  of  excellent  use  in  the  thorough 
investigation  of  truth  (28) :  and,  upon  the  same  principle,  in  the  Athenian 
courts,  the  witnesses  who  were  summoned  to  attend  the  trial  had  the  choice 
of  three  things  ;  either  to  swear  to  the  truth  of  the  fact  in  question,  to  deny 
or  abjure  it,  or  else  to  pay  a  fine  of  a  thousand  drachmas  (v). 

All  witnesses,  of  whatever  religion  or  country,  that  have  ^e  use  of  their 
reason  (29),  are  to  be  received  and  examined,  except  such  as  are  infamous^ 


(I)  Gail,  thwrvat.  S.  SO.  S3.  fua  wuufmtmu  »ibi  uimotaiuHU  propria  i$bU9rem 

(u)  InttrmmenUi  domettiemy  M«  oAMtctio,  ft  mon  eoiutihni.    (Ibid.  1. 7.) 

rntiit  qmofma   aiftwi'mfiiWi  mirwmeMtmt,  mi  vrodolM-  («)  Pott  Antiq.  b.  1, «.  SI. 
CM.  4. 19.  6.)    Wmitm- 


(86)  In  New* York,  where  there  have  been  ooort  will  not  grant  an  attachment  againat  a 

rcfafair  dealings  between  the  parties,  and  it  is  witness,  unless  all  the  necessary  expenses  of 

vrored  that  the  merchant  keeps  honest  and  the  journey  to  and  from,  and  the  witness's 

fisir  books  of  account,  and  has  no  clerk,  and  stay  at  the  place  of  trial,  be  tendered  at  the 

that  he  has  furnished  some  of  the  articles,  his  time  of  serving  the  subpoena.    1  H.  Bl.  48. 

books  of  account  may  be  received  in  eridence.  1  Merir.  J  91.    13  East,  15.    Still  the  court 

(12  Johns.  R.  461.)  will  not  enter  into  nice  calculations  of  ex- 

(27)  The  entries  in  the  book  of  a  person  pense,  but  c<msider  whether  the  non-attend- 
d^ceaJted,  not  connected  with  the  parties,  are  ance  originated  in  obstinacy  or  not.  2  Stn. 
of  no  more  avail  than  hearsay.  But  the  books  1150.  The  same  rule  prevails  in  the  case  of 
of  an  incumbent,  respecting  the  tithes  of  the  witnesses  banmfitU  brought  from  abroad.    1 

rish,  are  evidence  for  his  successor.    5  T.  Marsh.  563.    4  Taunt  699.    6  ib.  88.    A  wit- 

123.    2  Yes.  43.  ness  is  not  in  genersl  entitled  to  remuneration 

(28)  A  copy  of  the  writ,  or  the  substance  for  loss  of  time,  1  B.  di  B.  515.  5  M.  dc  8. 
diereof,  5  Mod.  355.  Cr>.  Car.  540.  should  be  156 ;  though  in  some  instances  it  is  allowed 
served  personally  on  each  witness,  and  the  to  attomies  and  medical  practitioners.  Ib. 
oiigioal  shewn  to  him.  The  usual  mode  of  159.  The  escpenses  of  makinc  scientific  ex- 
ptoeeedin|[  against  witnesses,  for  disobedience  periments,  with  a  view  to  evidence,  are  not 
of  the  wnt  of  subpoena,  is  by  the  summary  allowable.    3  B.  dc  B.  72. 

process  of  an  attachment  for  a  contempt,  2  (29)  A  Mahometan  may  be  awom  upon  the 

Item.  1064.    Cowp.  366.    Doug.  561 ;  bat  the  Alcoran,  and  a  Oentoo  according  to  the  ens- 
VoL.  11.                                       39 
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or  raeh  as  are  interested  in  the  eyent  of  the  cause.  AD  others  are  ciwwpsftftf 
witnesses ;  though  the  jury  from  other  .circumstances  will  judge 
[*370]  of  their  eredtbilUy  (30).  *Infamous  persons  are  such  as  may  be 
chaUenged  z»']\aor^^ propter  delictum ;  and  therefore  never  shall  be 
admitted  to  give  evidence  to  inform  that  jury,  with  whom  they  were  too 
scandalous  to  associate.  Interested  witnesses  may  be  examined  upon  a 
voir  dire,  if  suspected  to  be  secretly  concerned  in  the  event ;  or  their  inte- 
rest may  be  proved  in  court.  Which  last  is  the  only  method  of  support- 
ing an  objection  to  the  former  class :  for  no  man  is  to  be  examined  to  prove 

(30)  '*  The  old  cases  upon  the  competency 
of  wKnetiee  hare  gone  upon  very  subtl* 
grounds.  But  of  late  yean  the  courts  have 
endeavoured,  as  far  as  possible,  consistent  with 
•utkorities,  k>  let  the  objection  go  to  the 
credit,  rather  than  to  the  competencr  of  a  wit- 
ness.*'   Lord  Mansfield,  1  T.  R.  300. 

It  is  now  established,  that  if  a  witness  does 
not  inuBediatel^  gain  or  lose  bv  the  event  of 
the  cause,  and  if  uie  verdict  in  the  cause  can- 
not be  evidence  either  for  or  against  him  in 
any  other  suit,  he  shall  be  admitted  as  a  com" 
potent  witness,  though  the  circumstances  of 
the  case  may  in  some  degree  lessen  his  credi- 
bility. 3  T.  R.  27.  The  interest  must  be  n 
present,  certain,  vested  interest,  and  not  un- 
certain or  contingent,  Doug.  134.  1  T.  R. 
163.  IP.  'Wms.  287;  therefore  the  heir  ap- 
parent is  competent  in  support  of  the  claim  of 
the  ancestor,  though  the  remainder-man,  hav" 
ing  a  tiested  interest,  is  incompetent.  S^k. 
283.  Ld.  Raym.  724.  A  clerk  of  the  com- 
pany of  wire-drawers  is  competent,  in  an  ac- 
tion against  a  person  for  acting  as  an  assistant* 
although  the  verdict  might  cause  the  defend- 
ant to  be  sworn,  upon  which  the  clerk  would 
obuia  a  fee.    See  Stark,  on  £v.  p.  4^74Sw 

A  servant  of  a  tradesman,  from  necessity, 
is  permitted  in  an  action  by  his  master  to 
prove  the  delivery  of  goods,  thisogh  be  himself 
may  have  purloined  them ;.  but  in-  an  action 
brought  against  the  master  for  the  negligence 
of  his  servant,  the  servant  cannot  be  a  witness 
for  his  master  without  a  release ;  for  his  mas- 
ter may  afterwards  have  his  action  against  the 
servant,  and  the  verdict  recovered  against  bin 
may  be  given  in  evidence  in  that  action  to 
prove  the  damage  which  the  master  has  sus- 
tained.   4  T.  R.  589. 

By  the  46  Geo.  III.  c.  37.  it  is  enacted,  that 
a  witness  cannot  refuse  to  answer  a  question 
lelevant  to  the  matter  in  issue,  the  answer in| 
of  which  has  no  tendency  to  accuse  himselfr 
or  to  expose  him  to  a  penalty  or  forfeiture,  by 
reason  only  that  the  answer  to  such  question 
may  establish,  or  tend  to  estabfish,  that  he 
owes  a  debt  or  is  subject  to  a  civil  suit.f 

This  statute  was  passed,  because  upon  » 
poinf  which  arose  at  ford  Melville's  impeach- 
ment, the  high  living  authorities  of  the  law 
-wen  nearly  divided,  whether  a  witness  wav 
compellable  to  answer  such  a  question.  But 
surely  it  was  agreeably  to  the  law  of  Englandf 
that  a  man  should  be  compelled  to  be  honest^ 
and  where,  if  he  avoided  the  question,  injus- 
tice would  be  done  both  between  the  parties  be- 
fore the  court,  and  afterwards  between  the  wi(p- 
ness  and  some  other  party, 
made  2  R.  S.  405,  4  71 


torn  of  India,  and  their  evidenoe  may  be  re- 
ceived even  m  a  criminal  case.  Leach's  Ca- 
ses, 52.  1  Atk.  21.  But  an  Atheist,  or  a  per- 
son who  has  no  belief  or  notion  of  a  God,  or 
a  future  state  of  rewards  and  pnnishmenU, 
ought  not  in  any  instance  to  be  admitted  as  a 
witness.  1.  Atk.  45.  B.  N.  P.  202.  See 
Feake  Rep.  11,  where  Buller,  J.,  held  ths«  the 
proper  question  to  be  asked  of  a  witness  is, 
whether  he  believes  in  God,  the  obligation  of 
an  oath,  and  in  a  future  state  of  rewards  and 
puxushments. 

I  have  known  a  witness  rejected,  and  hissed 
out  of  court,  who  declared  that  he  doubted  of 
the  existence  of  a  God,  and  a  future  state. 
Bnt  I  have  since  heard  a  learned  mdge  de- 
clare at  nisi  pnus,  that  the  judges  had  resolved 
not  to  permit  adult  witnesses  to  be  interrogat- 
ed respectanc  their  belief  of  a  Deity  and  a  fu- 
tare  state.  It  is  probably  more  conducive  to 
the  course  of  justice,  that  this  should  be  pre- 
sumed till  the  contrary  is  proved.  And  the 
most  religious  witness  may  be  scandalized  by 
the  imputation,  which  the  very  question  con- 
yeys. 

Quakers,  who  reftise  to  take  an  oath  under 
any  form,  by  the  7  &  8  W.  c.  34.  are  permitted 
in  judicial  proceedings  to  make  a  solemn  affir- 
mation; and  if  such  affirmation,  like  an  oath, 
is  proved  to  be  iislse,  they  are  sobject  to  the 
penalties  of  perjury.  But  this  does  not  ex- 
tend to  criminal  cases.  6  Geo.  I.  c.  6.  22 
Geo.  II.  c.  30.  and  c.  46. 

Their  affirmations  are  received  in  penal  ae- 
tionv,  as  for  bribery.  See  Atcheson  v.  Cve- 
ritt,  Cowp.  382.  where  this  subject  is  largely 
discussed 

Lord  Mansfield  lays  down  generally  that  an 
affirmation  is  not  refused  where  the  action, 
though  in  form  of  a  criminal  action,  in  sub- 
stance is  a  mere  action  between  party  and 
party.  Lord  Mansfield  there  lamenta  that 
such  an  exception  had  been  made  by  the  le- 
gislature. 

In  New- York,  the  test  of  the  competency 
of  a  witness  is  his  belief  in  the  existence 
of  a  Supreme  B^ing  who  will  punish  false 
ewearing,  bnt  the  witness  cannot  be  inter- 
rogated on  this  subject  r  his  unbelief  must  be 
proved  by  others,  unless  the  question  is  put 
to  an  infant,  or  one  apparently  of  weak  intel- 
lect, to  ascertain  his  capacity  of  mind.  (2  R. 
S.  408y  (f  87.)  Any  person  not  l>elieving  in 
the  christian  religion  is  sworn  according  to 
the  ceremonies  of  his  peculiar  religion.  (Id. 
^  80.)  All  who  have  scruples  sgainst  taking 
an  oath  may  affirm  in  ott  cases.    (Id.  407, 

t  The  same  provision  is 
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luB  own  infamy  (31).  And  no  counsel,  attorney,  or  other  person,  intrusted 
with  the  secrets  of  the  cause  by  the  party  himself  shall  be  compelled,  or 
perhaps  allowed,  to  give  evidence  of  such  conversation  or  matters  of  priva- 
cy, as  came  to  his  knowledge  by  virtue  of  such  trust  and  confidence  (»)  (32) : 
but  he  may  be  examined  as  to  mere  matters  of  fact,  as  the  execution  of  a 
deed  or  the  like,  which  might  have  come  to  his  knowledge  without  being 
intrusted  in  the  cause. 

One  witness  (if  credible)  is.  sufficient  evidence  to  a  jury  of  any  sinde 
facts,  though  undoubtedly  the  concurrence  of  two  or  more  corroborates  me 
proof.  Yet  our  law  considers  that  there  are  many  transactions  to  which 
only  one  person  is  privy  ;  and  therefore  does  not  always  demand  the  tes- 
timony of  two,  as  the  civil  law  universally  requires.  "  Unius  responsio  testis 
omnino  non  audiatur  (w)P  To  extricate  itself  out  of  which  absurdity,  the 
modem  practice  of  the  civil  law  courts  has  plunged  itself  into  another. 
For,  as  they  do  not  allow  a  less  number  than  two  witnesses  to  the  plena 
probatio,  they  call  the  testimony  of  one,  though  never  so  clear  and  positive, 
semi-plena  prohatio  only,  on  whom  no  sentence  can  be  founded.  To  make 
up  therefore  the  necessary  complement  of  witnesses,  when  they  have  one 
only  to  a  single  fact,  they  admit  the  party  himself  (plaintiff  or  defendant) 
to  be  examined  in  his  own  behalf;  and  administer  to  him  what  is  called 
the  suppletory  oath ;  and,  if  his  evidence  happens  to  be  in  his  own  favour, 
Ihis  immediately  converts  the  half  proof  into  a  whole  one.     By  this  inge- 


(^  Law  of  awi  fnm$,  Wf. 


(w)  CmI.  4. 10.0. 


(31)  A  witoeM  may  be  examined  with  re* 
yard  to  his  own  infamy,  if  the  confegsion  of 
tt  does  not  aubject  him  to  any  future  punish- 
ment ;  as  a  witneM  mav  be  asked  if  he  has 
not  stood  in  the  pillory  for  peijury,  4.  T.  R. 
440  ;  but  he  cannot  be  entirely  rejected  as  a 
witness  without  the  production  of  the  record 
of  conviction,  by  which  he  is  rendered  incom- 
petent. 8  East,  77.  Though  it  has  been  held, 
in  some  other  cases,  that  a  witness  is  not 
hound  to  answer  such  questions.  4  St.  Tri. 
748.  1  Salk.  153.  4  Esp.  225.  242.  It  is 
quite  clear  that  a  man  is  not  bound  to  answer 
mny  questions,  either  in  a  court  of  Uw  or 
equity,  which  may  tend  to  criminate  himself, 
or  which  mav  render  him  liable  to  a  penalty. 
•81^.444.  3' Taunt.  424.  4  St.  Tri.  6.  6ib. 
«49.  IC.  Ves.  242.  2  Ld.  Raym.  1088.  Mit- 
ford*s  Ch.  PI.  157.  As  to  questions  which 
merdy  disgrace  the  witness,  there  is  some 
difficulty.  See  Stark,  on  Ev.  pt.  2. 139.  Still 
a  witness  is  in  no  case  legally  incompettnt  to 
allege  his  own  turpitude,  or  to  give  evidence 
which  involves  his  own  infamy,  2  Stark.  Rep. 
116.  8  East,  78.  11  East.  309;  or  impeaches 
his  own  solemn  acts,  5  M.  &  S.  244.  7  T. 
1L  804 ;  unless  he  be  rendered  incompetent 
by  a  legal  interest  in  the  event  of  the  cause, 
or  in  tho  record.  It  seems  to  be  an  universal 
rale,  that  a  partieept  criminiM  may  be  examined 
OS  a  witness  in  both  civil  and  criminal  cases, 
.provided  he  hss  not  been  incapacitated  bv  a 
oonviction  of  crime.  As  a  clerk  who  hsd  laid 
4nit  money  which  he  had  embezzled  in  illegal 
lasarances,  was  held  to  be  a  competent  witness 
for  the  master  aninst  the  insurer.  Cowp.  197. 
Bo  a  man  who  has  pretended  to  conrev  lands 
So  anotiier,  may  prove  that  he  had  no  title.  Ld. 
JtayiB.  1006»    ▲  eo-assignee  of  a  ship  may 


prove  that  he  had  no  interest  in  the  vosseL 
Cited  in  1  T.  R.  301.  The  parents  may  give 
evidence  to  bastardize  their  issue,  6  T.  R. 
330,  331.  or  to  prove  the  legitimacy,  ib.; 
though  it  is  said  the  sole  evidence  of  the 
mother,  a  married  woman,  shall  not  be  suffi- 
cient to  bastardize  her  child.  B.  R.  H.  79. 
1  Wils.  340. 

In  New-York,  conviction  for  a  felony,  and 
for  that  alone,  incapacitates  a  person  from 
being  a  witness  on  account  of  infamy :  the 
incapacity  may  be  removed  by  a  psrdon.  (2 
R.  S.  701,  S  23.) 

(32)  But  the  principles  and  policy  of  tfak 
rule  restrain  it  to  that  confidence  only,  which 
is  placed  in  a  counsel  or  solicitor,  and  which 
must  necessarily  be  inviolable,  where  the  use 
of  advocates  and  legal  assistants  is  admitted. 
But  the  purposes  of  public  justice  supersede 
the  delicacy  of  ever^r  other  species  of  con- 
fidential communication.  In  tne  trial  of  the 
duchess  of  Kingston,  it  was  determined  that 
a  friend  might  be  bound  to  disclose,  if  neces- 
sary in  a  court  of  justice,  secrets  of  the  most 
sacred  nature  which  one  sex  could  repose  in 
the  other.  And  that  a  surgeon  was  bound  to 
communicate  any  information  wliatever,  which 
he  was  possessed  of  in  consequence  of  his 
professional  attendance.  11  St.  Tr.  243.  248. 
And  those  secrets  only,  communicated  to  a 
counsel  or  attorney,  are  inviolable  in  a  coujt 
of  justice,  which  have  been  intrusted  to  them 
whilst  acting  in  their  respective  characters  to 
the  party  as  their  client.    4  T.  R.  43t.  753. 

In  New-York,  physicians,  surgeons,  and 
clergymen,  are  not  now  allowed  to  disclose 
matters  confided  to  them  in  their  profenional 
ohaokcter.    (2  R.  S.  406,  ^  72,  die.) 
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nious  device  satisfying  at  once  the  fonns  of  the  Roman  law,  and 
[*371]    acknowledging  the  superior  *rea4onablenes8  of  the  law  of  Eng- 
land :  which  permits  one  witness  to  be  sufficient  where  no  more 
are  to  be  had :  and,  to  avoid  all  temptations  of  perjury,  lays  it  down  as 
an  invariable  rule,  that  nemo  testis  esse  debet  in  propria  causa  (33). 

Positive  proof  is  always  required,  where  from  tne  nature  of  the  case  it 
appears  it  might  possibly  have  been  had.  But  next  to  positive  proof,  nV- 
eumstantiai  evidence  or  the  doctrine  of  presumptions  must  take  place ; 
for  when  the  fact  itself  cannot  be  demonstratively  evinced,  that  which 
comes  nearest  to  the  proof  of  the  fact  is  the  proof  of  such  circumstan- 
ces which  either  necessarily,  or  usually,  attend  such  facts ;  and  these  are 
called  presumptions,  which  are  only  to  be  relied  upon  till  the  contrary  be 
actually  proved.  Stabitur  praesumptioni  donee  probetur  in  contrarium  {x). 
Violent  presumption  is  many  times  equal  to  full  proof  (y) ;  for  there  those 
circumstances  appear,  which  necessarily  attend  the  fact.  As  if  a  landlord 
sues  for  rent  due  at  michaelmas  1754,  and  the  tenant  cannot  prove  the 
payment,  but  produces  an  acquittance  for  rent  due  at  a  subsequent  time,  in 
full  of  all  demands,  this  is  a  violent  presumption- of  his  having  paid  the  for- 
mer rent,  and  is  equivalent  to  full  proof ;  for  though  the  actual  payment  is 
not  proved,  yet  the  acquittance  in  full  of  all  demands  is  proved,  which 
could  not  be  without  such  payment ;  and  it  therefore  induces  so  forcible  a 
presumption,  that  no  proof  shall  be  admitted  to  the  contrary  (;»)  (34). 


(«)  Co  Lltt.  87S. 


(«)  OQb.  evld.  161. 


(33)  Id  equity  no  decrae  can  be  made  on 
the  oath  of  one  witneaa  against  the  defend- 
ant's answer  on  oath,  Vent.  161.  3  Ch.  C. 
123.  09  i  and  one  witness  is  not  sufficient 
against  the  husband,  although  it  be  supported 
by  the  answer  of  the  wife,  for  she  cannot  be 
a  witness  against  her  husband.  2  lb.  30.  3 
P.  Wms.  238.  But  a  decree  may  be  made  on 
the  eridenee  of  a  single  witness,  where  the 
evidence  of  the  other  party  is  falsified,  or  dis- 
credited by  strong  circumstances.  2  Yem. 
664.  2  Atk.  19.  3  ib.  419.  1  Bro.  Ch.  C. 
52.  In  high  treason,  when  it  works  corrup- 
tion of  blood,  two  witnesses  are  necesssary, 
by  7  W.  3.  c.  3.  So  two  are  necessary  in  per- 
jury. 10  Mod.  195.  post,  4  book,  150.  In  all 
other  cases  the  effect  of  admissible  evidence, 
Whether  given  by  one  or  more  witnesses,  is 
solely  for  the  consideration  of  the  jury.  See 
Stark,  on  Evid.  |>.  3. 398,  9. 

(34)  Presumptions  are  of  three  kinds  ;  1st, 
Legal  presumptions,  made  by  the  law  itself; 
4Mly.  Legal  presumptions  to  be  made  by  a 
jury,  of  law  and  fact ;  3dly,  Natural  presump- 
tions, or  presumptions  of  mere  fact 

1st.  Legal  presumptions  are  in  some  cases 
absolute,  as  that  a  bond  or  other  specially 
was  executed  upon  a  good  consideration,!  4 
Burr.  2225.  so  long  as  the  deed  or  bond  re- 
mains unimpeached ;  but  it  may  be  impeached 
on  the  ground  of  fraud,  and  then  the  considera- 
tion becomes  the  subject  of  inquiry.  Bift  in 
the  case  of  bills  of  exchange,  the  presumption, 
that  it  was  accepted  for  a  good  consideration, 
may  be  rebutted  by  evidence.    So  where  a 


fine  has  been  levied,  it  will  be  implied  that  it 
has  been  levied  with  proclamations,  3  Co.  86 
b.  unless  rebutted,  Bui.  N.  P.  229.  and  some 
other  like  instances ;  but  the  presumption  in 
favour  of  innocence  is,  it  has  been  held,  too 
strong  to  be  overcome  by  any  artificial  intend- 
ment of  law.  2  B.  &  A.  386.  2dly.  Presump- 
tions of  law  and  fact,  as  that  adverse  enjoy- 
ment unquestioned  for  twenty  years*  ot  an 
incorporeal  hereditament,  presumes  a  ^rant ; 
that  a  bond  has  been  salisoed  upon  which  no 
interest  has  been  paid,  nor  other  acknowledg- 
ment made  of  its  existence  for  a  like  period, 
2  Stra.  826.  2  Ld.  Ra^m.  1370 ;  that  there 
has  been  a  conversion  m  the  case  of  trover, 
where  the  defendant  refuses  to  deliver  them 
up.  3d.  Natural  presumptions.  It  is  the  pe- 
culiar province  ot  the  jury  to  desl  with  pre- 
sumptions of  this  class ;  yet  whore  the  parti- 
cular facu  are  inseparably  oonnected  aoooid- 
ing  to  the  usual  course  of  nature,  the  courts 
themselves  will  draw  the  inference,  as  when 
a  child  has  been  bora  within  a  few  weeks  afVer 
access  of  the  husband,  its  basUrdy  will  be  in- 
ferred without  the  aid  of  a  jurjr.  8  East.  193. 
All  cases  of  circumstantial  evidence  may  be 
more  or  less  within  this  clsss.  And  it  is  ob- 
vious that  the  case  put  in  the  text  belongs  to 
this  division,  upon  which  Mr.  Christian  hat 
made  the  following  remark : 

**  This  can  scarcely  be  correct :  I  should 
conceive  that  proof  may  be 'admitted  to  repel 
all  presumptions  whatever ;  and  even  if  a  re- 
ceipt should  be  produced  expressly  for  the  rent 
of  the  year  1754,  still  the  landlord  might  shew 


t  In  New-York,  the  seal  is  now  only  nri-    406.  ^  77) :  but  notice  must  be  given  b/  th« 
- ■        (2lLr        —  ^ — =-—^ -^ — '—     '"   '--^ 


«Mi/acM  evidenee  of  consideradon. 


.  8.    paitj  denying  the  eoniideratioa.    (U.  f  78l) 
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Probable  presumption,  arising  from  sach  circmnstances  as  uswMy  attend 
the  fact.  Hath  also  its  due  weight :  as  if,  in  a  suit  for  rent  due  in  1754,  the 
tenant  proves  the  payment  of  the  rent  due  in  1755  ;  this  will  prevail  to 
exonerate  the  tenant  (a),  unless  it  he  clearly  shewn  that  the  rent  of 
1754  was  retained  for  some  special  reason,  or  that  there  was  some  fraud 
or  mistake :  for  otherwise  it  will  he  presumed  to  have  heen  paid  before 
that  in  1755,  as  it  is  most  usual  to  receive  first  the  rents  of  longest 
standing.  Lights  or  rash,  presumptions  have  no  weight  or  validity  at 
aU  (35). 

*The  oath  administered  to  the  witness  is  not  only  that  what  [*372] 
he  deposes  shall  be  true,  but  that  he  shall  also  depose  the  whole 
truth :  so  that  he  is  not  to  conceal  any  part  of  whieU  he  knows,  whether 
interrogated  particularly  to  that  point  or  not.  And  all  this  evidence  is  to 
be  given  in  open  court,  in  the  presence  of  the  parties,  their  attorneys,  the 
counsel,  and  all  by-standers,  and  before  the  judse  and  jury :  each  party 
having  liberty  to  accept  to  its  competency,  which  acceptions  are  publicly 
stated,  and  by  the  judge  are  openly  and  publicly  allowed  or  disallowed,  in 
the  face  of  die  country :  which  must  curb  any  secret  bias  or  partiality 
that  might  arise  in  his  own  breast.  And  if,  either  in  his  directions  ot  de* 
cisions,  he  mistakes  the  law  by  ignorance,  inadvertence,  or  design,  the 
counsel  on  either  side  may  require  him  publicly  to  seal  9k  bill  of  exceptions; 
stating  the  point  wherein  he  is  supposed  to  err :  and  this  he  is  obtiged  to 
seal  by  statute  Westm.  2.  13  Ed.  I.  c.  31.  or,  if  he  refuses  so  to  do,  the 
party  may  have  a  compulsory  writ  against  him  (6),  commanding  him  to 
seal  it,  if  the  fact  alleged  be  truly  stated :  and  if  he  returns,  that  the  fact 
is  untruly  stated,  when  the  case  is  otherwise,  an  action  will  lie  against  him 
for  nlaking  a  false  return.  This  bill  of  exceptions  is  in  the  nature  of  an 
appeal ;  examinable,  not  in  the  court  out  of  which  the  record  issues  for  the 
trial  at  nisi  prius^  but  in  the  next  immediate  superior  court,  upon  a  writ  of 
error,  after  judgment  given  in  the  court  below.  But  a  demurrer  to  evidence 
shall  be  determined  by  the  court,  out  of  which  the  record  is  sent.  This 
happens,  where  a  record  or  other  matter  is  produced  in  evidence,  concern- 
ing the  legal  consequences  of  which  there  arises  a  doubt  in  law :  in  which 
case  die  adverse  parhr  may  if  he  pleases  demur  to  the  whole  evidence ; 
which  admits  the  truth  of  every  fact  that  has  been  alleged,  but  denies  the 
sufficiency  of  them  all  in  point  of  law  to  maintain  or  oveidirow  the  issue  (c) ; 
which  draws  the  question  of  law  from  the  cognizance  of  the  jury,  to  be 
decided  (as  it  ought)  by  the  court.  But  neither  these  demurrers 
to  evidence,  nor  the  bills  of  exceptions,  are  at  present  so  much  *in  [*373] 
nee  as  formeriy ;  8;ince  the  more  frequent  extension  of  the  discre- 
tionary powers  of  the  court  in  granting  a  new  trial,  which  is  now  very 
commionly  had  for  the  misdirection  of  the  judge  at  nisi  prius. 

This  open  examination  of  witnesses  viva  voce,  in  the  presence  of  all 

(•)  Co.  LKt  tn.  (e)  Co.  Litt  7S.    5  Rep.  104. 

W  Rag.  Br. lai   SI]Mt.4S7.  • 

thiit  it  had  been  obtained  bj  miatake  or  fraud,  which  a  fair  ioference  can  be  drawn,  though 

and  that  no  raiit  had  been  reeeitred  at  the  time.**  alone  it  would  be  too  alight  to  aopport  the  wer- 

In  a  eaae  of  a  aimilar  nature  tried  before  Ab-  diet  of  the  jury,  yet  it  ma^  corrooorate  other 

boCt,  C.  J.  at  Guildhall,  A.  D.  1824,  the  land-  teatimony,  and  a  number  of  such  preaumptiooa 

jofid  adduced  endence  to  ahew  the  miatake,  may  become  of  importance.    Postunt  diverta 

and  reeorered.  genera  ita  eonjungit  tU  qua  singula  mm  noetrmi, 

'35)  It  ia  difficult  to  aay  what  ia  a  light  and  ea  unioersa  tan^uam  grando  mm  opprimmi, 

\  pnmmftion,  if  it  ia  any  preaumption  at  Matthsua  de  Gnm. 
Any  cucttmstanea  may  m  proved  from 
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mankind,  is  mpch  more  conducive  to  the  clearing  op  of  truth  (i),  thiw  the 
private  and  secret  examination  taken  down  in  writing  before  an  officer,  or 
his  clerk,  in  the  ecclesiastical  courts,  and  all  others  that  have  borrowed 
their  practice  from  the  civil  law ;  where  a  witness  may  frequently  de- 
pose that  in  private,  which  he  will  be  ashamed  to  testify  in  a  public  and 
solemn  tribunal.  There  an  artful  or  careless  scribe  may  make  a  witness 
speak  what  he  never  meant,  by  dressing  up  his  depositions  in  his  own 
forms  and  language ;  but  he  is  here  at  liberty  to  correct  and  explain  his 
meaning,  if  misunderstood,  which  he  can  never  do  after  a  written  deposi- 
tion is  once  taken.  Besides,  the  occasional  questions  of  the  judge,  the 
jury,  and  the  counsel,  propounded  to  the  witnesses  on  a  sudden,  will  sift 
out  the  truth  much  better  than  a  formal  set  of  interrogatories  previously 
penned  and  settled ;  and  the  confronting  of  adverse  witnesses  is  also  ano- 
ther opportunity  of  obtaining  a  clear  discovery,  which  can  never  be  had 
upon  any  other  method  of  trial.  Nor  is  the  presence  of  the  judge,  during 
the  examination,  a  matter  of  small  importance  :  for,  besides  the  respect 
and  awe  with  which  his  presence  will  naturally  inspire  the  witness,  he  is 
able  by  use  and  experience  to  keep  the  evidence  from  wandering  from  the 
point  in  issue.  In  short,  by  this  method  of  examination,  and  this  only,  the 
persons  who  are  to  decide  upon  the  evidence  have  an  opportimity  of  ob- 
serving the  quality,  age,  education,  understanding,  behaviour,  and  inclina- 
tions of  the  witness ;  in  which  points  all  persons  must  appear  alike,  when 
their  depositions  are  reduced  to  writing,  and  read  to  the  judge,  in  the  ab- 
sence of  those  who  made  them ;  and  yet  as  much  may  be  frequently  col- 
lected from  the  manner  in  which  the  evidence  is  delivered,  as  from 
[*374]  the  matter  of  *it.  These  are  a  few  of  the  advantages  attending 
this,  the  English  way  of  giving  testimony,  ore  tenus.  Which 
was  also  indeed  familiar  among  the  ancient  Romans,  as  may  be  collected 
from  Quintilian  (e) ;  who  lays  down  very  good  instructions  for  examin- 
ing and  cross-examining  witnesses  mva  voce.  And  this,  or  somewhat  like 
it,  was  continued  as  low  as  the  time  of  Hadrian  (/) :  but  the  civil  law, 
as  it  is  now  modelled,  rejects  all  public  examination  of  witnesses. 

As  to  such  evidence  as  the  jury  may  have  in  their  own  consciences,  by 
their  private  knowledge  of  facts,  it  was  an  ancient  doctrine,  that  this  had 
as  much  right  to  sway  their  judgment  as  the  written  or  parol  evidence 
which  is  delivered  in  court.  And  therefore  it  hath  been  oflen  held  (^), 
that  though  no  proofs  be  produced  on  either  side,  yet  the  jury  might  bring 
in  a  verdict.  For  tbe  oath  of  the  jurors,  to  find  according  to  their  evidence, 
was  construed  (A)  to  be,  to  do  it  according  to  the  best  of  their  own 
knowledge.  This  seems  to  have  arisen  from  the  ancient  practice  in  taking 
recognitions  of  assise,  at  the  first  introduction  of  that  remedy ;  the  sheriff 
being  bound  to  return  such  recognitors  as  knew  the  truth  of  the  fact,  and 
the  recognitors,  when  sworn,  being  to  retire  immediately  from  the  bar,  and 
bring  in  their  verdict  according  to  their  own  personal  knowledge,  without 
hearing  extrinsic  evidence  or  receiving  any  direction  from  the  judge  (t). 
And  the  same  doctrine  (when  attaints  came  to  be  extended  to  trials  by  jury, 
as  well  as  to  recognitions  of  assise)  was  also  applied  to  the  case  of  corn- 
et) Hale*s  Hilt.  C.L.  2M,  5,  0.  olfuZermt,  on  «l  «•  fme  Mterroffmerw  esta^ptrt 
(«)  In$t%ua.  Orat.  1. 5,  c.  7.  vtritimilia  respoitderint.**  {ff.  &.  5.  S.) 
(/}  See  bis  epistle  to  Vanis,  the  leg&te  or  judge  (f)  Yearbook,  U  Hen.  VII.  M.  Plowd.  IS.  Hob. 
of  Cilicia :  '*  tu  magit  sdrt  potet,  qwntaJSdei  sU  SSTT  1  Lev.  87. 
kobmia  tuHbmt;  fui,  «t  ct^'ia  dignUaiiSt  et  euju$  (k)  Vaugh.  148, 140. 
MHimatumis  miK;  «<,  qui  MwjiNctlcr  visi  $iia  H-        (t)  Bract.  1. 4, Ir.  I,c.  19,  ^  t.    n«tl.4,e.9,^  t. 
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moa  jurors  ;  that  they  might  escape  the  heavy  penalties  of  the  attaint,  in 
case  they  could  shew  by  any  additional  proof,  that  their  verdict  was  agree- 
able to  the  truth,  though  not  according  to  the  evidence  produced ;  with 
which  additional  proof  the  law  presumed  they  were  privately  ac- 
quainted, though  it  did  uot  appear  in  *court.  But  ^s  doctrine  [*375] 
was  again  gradually  exploded,  when  attaints  began  to  be  disused, 
and  new  trials  introduced  in  their  stead.  For  it  is  quite  incompatible  with 
the  grounds  upon  which  such  new  trials  are  evei^  day  awarded,  viz,  that 
the  verdict  was  given  without j  or  contrary  to,  evidence.  And  therefore,  to- 
gether with  new  trials,  the  practice  seems  to  have  been  first  introduced  {k)^ 
which  now  universally  obtains,  that  if  a  juror  knows  any  thing  of  the 
matter  in  issue,  he  may  be  sworn  as  a  witness,  .and  give  his  evidence  pub- 
licly in  court. 

When  the  evidence  is  gone  through  on  both  sides,  the  judge,  in  the  pre- 
sence of  the  parties,  the  counsel,  and  all  others,  sums  up  the  whole  to  the 
jury  ;  omitting  all  superfluous  circumstances,  observing  wherein  the  main 
question  and  principal  issue  lies,  stating  what  evidence  has  been  given  to 
support  it,  with  such  remarks  as  he  thinks  necessary  for  their  direction, 
and  giving  them  his  opinion  in  matters  of  law  arising  upon  that  evidence. 

The  jury,  after  the  proofs  are  summed  up,  unless  the  case  be  very  clear, 
withdraw  from  the  bar  to  consider  of  their  verdict :  and,  in  order  to  avoid 
intemperance  and  causeless  delay,  are  to  be  kept  without  meat,  drink,  fire, 
or  candle,  unless  by  permission  of  the  judge,  till  they  axe  all  unanimously 
agreed.  A  method  of  accelerating  unanimity  not  wholly  unknown  in 
other  constitutions  of  Europe,  and  in  matters  of  greater  concern.  For  by 
the  golden  bull  of  the  empire  (/),  if,  after  the  congress  is  opened,  the 
electors  delay  the  election  of  a  king  of  the  Romans  for  thirty  days,  they 
shall  be  fed  only  with  bread  and  water,  till  the  same  is  accomplished. 
But  if  our  juries  eat  or  drink  at  all,  or  have  any  eatables  about  them,  with- 
out consent  of  the  court,  and  before  verdict,  it  is  fineable  ;  and  if  they  do 
so  at  his  charge  for  whom  they  afterwards  find,  it  will  set  aside  the  verdict. 
Also  if  they  speak  with  either  of  the  parties  or  their  agents,  after 
they  are  gone  •from  the  bar ;  or  if  they  receive  any  fresh  evi-  [•STfi] 
dence  in  private  ;  or  if  to  prevent  disputes  they  cast  lots  for 
whom  they  shall  find  ;  any  of  these  circumstances  will  entirely  vitiate 
the  verdict:  And  it  has  been  held,  that  if  the  jurors  do  not  agree  in  their 
verdict  before  the  judges  are  about  to  leave  the  town,  though  they  are  not 
to  be  threatened  or  imprisoned  (m),  the  judges  are  not  bound  to  wait  for 
them,  but  may  carry  them  round  the  circuit  from  town  to  town  in  a 
cart  (n)  (36).  This  necessity  of  a  total  unanimity  seems  to  be  peculiar 
to  our  own  constitution  {o) ;  or,  at  least  in  the  nemhda  or  jury  of  the  ancient 
Goths,  there  was  required  (even  in  criminal  cases)  only  the  consent  of  the 
major  part ;  and  in  case  of  an  equality,  the  defendant  was  held  to  be  ac- 
quitted {p)  (37). 

ih)  Styl.  S83.    1  Sid.  183.  in)  lAb.  Ast.fol  40,  pi.  11. 

(/)  ch.  S.  (0)  See  Burrington  on  the  statates,  19,  SO,  tl. 

<»)  Miir.  c.  4, 4  M.  (p)  Stiem.  L  1,  c.  4. 

(36)  Pending  a  trial  of  long  duration  the  the  trials  referred  to  by  the  authors  there  cited, 
jury  may  be  adjoamed,  and  in  civil  cases  may  and  even  the  ptdidwn  parhmtj  mentioned  in 
separate ;  but  after  the  judge  has  summed  up  the  celebrated  chapter  of  tnagrm  ehartOt  are 
they  cannot  separate.    2  Bar.  &  Aid.  462.  trials  which  were  something  similar  to  that  by 

(37)  The  learned  Jod^ e  has  displayed  much  a  jury,  rather  than  instances  of  a  trial  by  wry 
erudition  in  the  beginning  of  this  chapter,  to  according  to  its  present  established  form.  The 
prove  the  antiquity  of  the  trial  by  jury ;  but  jtutiemm  fmnun  seems  strietly  the  judgmeat 
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When  they  are  all  unanimously  agreed,  the  jury  return  back  to  the  bar ; 
and,  before  diey  deliver  their  verdict,  the  plaintiff  is  bound  to  i^pear  in 
court,  by  himself,  attorney,  or  counsel,  in  order  to  ansvrer  the  amercement 
to  which  by  the  old  law  he  is  liable,  as  has  been  formerly  mentioned  (q), 
in  case  he  fails  in  his  suit,  as  a  punishment  for  his  false  claim.  To  be 
amerced^  or  a  mercie^  is  to  be  at  the  king's  mercy  with  regard  to  the  fine  to  be 
imposed ;  in  ndsericwdia  damini  regis  pro  f also  clamare  suo.  The  amerce- 
ment is  disused,  but  the  form  still  continues  ;  and  if  the  plaintiff  does  not 
appear,  no  verdict  can  be  given,  but  the  plaintiff  is  said  to  be  nonsuit^  non 
sequitur  clamorem  suum.  Therefore  it  is  usual  for  a  plaintiff,  when  he  or 
his  counsel  perceives  that  he  has  not  given  evidence  sufficient  to  maintain 
his  issue,  to  be  voluntarily  nonsuited,  or  withdraw  himself:  whereupon  the 
crier  is  ordered  to  caU  the  plaintiff:  and  if  neither  he,  nor  any  body  for  him, 
appears,  he  is  nonsuited,  the  jurors  are  discharged,  the  action  is  at  an  end, 
and  the  defendant  shall  recover  his  costs.  The  reason  of  this  practice  is, 
that  a  nonsuit  is  more  eligible  for  the  plaintiff,  than  a  verdict  against  him  : 
for  after  a  nonsuit,  wbich  is  only  a  default,  he  may  commence  the 
[*377]  same  suit  *again  for  the  same  cause  of  action ;  but  after  a  verdict 
had,  and  judgment  consequent  thereupon,  he  is  for  ever  barred 
from  attacking  the  defendant  upon  the  same  ground  of  complaint.  But, 
in  case  the  plaintiff  appears,  the  jury  by  their  foreman  deliver  in  their  ver- 
dict (38). 

A  verdict,  vere  dietumf  is  either  oni^y,  or  public.  A  privy  verdict  is  when 
the  judge  hath  left  or  adjourned  tne  court :  and  the  jury,  being  asreed,  in 
order  to  be  delivered  from  their  confinement,  obtain  leave  to  give  their  ver- 

(q)  Page  175.    See  aho  Book  IV.  S79. 


of  a  subject's  equals  in  the  feudal  courts  of 
the  king  and  barons.  And  so  little  appears  to 
be  ascertained  by  antiquarians  respecting  the 
introduction  of  the  trial  in  criminal  cases  by 
two  juries,  that  although  it  is  one  of  the  most 
important,  it  is  certainly  one  of  the  most  ob< 
scure  and  inexplicable  parts  of  the  law  of 
England. 

The  unanimity  of  twelve  men,  so  repugnant 
to  all  experience  of  human  conduct,  passions, 
and  understandings,  could  hardly  in  any  age 
have  been  introduced  into  practice  by  a  delibe- 
rate act  of  the  leeislature. 

But  that  the  lite,  and  oerhape  the  liberty  and 

Eerty  of  a  subject,  should  not  be  affected 
ie  concurring  judgment  of  a  less  number 
twelve,  where  more  were  present,  was  a 
law  founded  in  reason  and  caution ;  and  seems 
to  be  transmitted  to  us  b^  the  common  law,  or 
from  immemorial  antiquity.  The  grand  as- 
sise  might  have  consisted  of  more  than  twelve, 
yet  the  verdict  must  have  been  given  by 
twelve  or  more ;  and  if  twelve  did  not  agree, 
the  assiie  was  alForeed,  that  is,  others  were 
added  till  twelve  did  concur.  See  1  Reeve's 
Hist,  of  £ng.  Law,  341.  480.  This  was  a  ma- 
jorit^r  and  not  unanimity.  A  grand  jury  may 
consist  of  any  number  from  twelve  to  twenty - 
three  inclusive,  but  a  presentment  oucht  not 
to  be  made  by  less  than  twelve.  2  Hale  P. 
C.  161.  The  same  is  tnie  also  of  an  inquisi- 
tion before  the  coroner.  In  the  high  court  of 
paiUameat,  and  the  court  of  the  lord  high 
•tewwd.  a  peer  may  be  eonncted  by  the  great- 


er number ;  yet  there  can  be  no  conviction  un» 
less  the  greater  number  consists  at  least  of 
twelve.  3  Inst.  30.  Kelyng.  56.  Moore,  628. 
Under  a  commission  of  lunacy  the  jury  was 
seventeen,  but  twelve  joined  in  the  verdict. 
7  Ves.  Jun.  450.  A  jury  upon  a  writ  of  inqui- 
ry  may  be  more  than  twelve.  In  all  these 
cases  if  twelve  only  appeared,  it  followed  as  a 
necessary  consequence,  that  to  act  with  effeet 
they  must  have  been  unanimous. 

Hence  this  may  be  suggested  as  a  conjec- 
ture respecting  the  origin  of  the  unanimity  of 
juries,  that,  as  less  than  twelve,  if  twelve  or 
more  were  present,  eould  pronounce  no  effec- 
tive verdict,  when  twelve  only  were  swoin, 
their  unanimity  became  indispensable. 

(38)  When  a  verdict  will  carry  all  tbe  coats, 
and  it  is  doubtful  from  the  evidence  for  which 
party  it  will  be  given,  it  is  a  common  prectioo 
tor  the  judge  to  recommend,  and  the  parties  to 
consent,  that  a  inror  abould  be  withdrawn ; 
and  thus  no  verdict  is  given,  and  each  party 
pave  his  own  costs. 

Where  there  is  a  doubt  at  the  trial  whether 
the  evidence  produced  by  the  plaintiff  is  saff- 
cient  to  support  the  verdict  |ivta  in  his  favocr 
by  the  jury,  the  judge  will  pve  leave  to  apply 
to  the  court  above  to  set  aside  the  verdict  and 
to  enter  a  nonsuit ;  but  if  such  liberty  is  not 
reserved  at  the  trial,  the  court  above  can  onlr 
grant  the  defendant  a  new  trial,  if  they  think 
the  plaintiff's  evidence  insufficient  to  rapport 
his  ease.    0  T.  R.  67. 
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diet  privily  to  ihe  judg^e  out  of  court  (r) :  which  privy  verdict  is  of  no  force, 
unless  afterwards  affirmed  by  a  public  verdict  given  openly  in  court; 
wherein  the  jury  may,  if  they  please,  vary  from  the  privy  verdict.  So  that 
the  privy  verdict  is  indeed  a  mere  nullity  ;  and  yet  it  is  a  dangi^rous  prac- 
tice, allowing  time  for  the  parties  to  tamper  with  the  jury,  and  therefore 
very  seldom  indulged  (30).  But  the  only  effectual  and  legal  verdict  is 
the  public  verdict :  in  which  they  openly  declare  to  have  found  the  issue 
for  the  plaintiff,  or  for  the  defendant ;  and  if  for  the  plaintiff,  they  assess 
the  damages  also  sustained  by  the  plaintiff,  in  consequence  of  the  injury 
upon  which  the  action  is  brought. 

Sometimes,  if  there  arises  in  the  case  any  difficult  matter  of  law,  the 
jury,  for  the  sake  of  better  information,  and  to  avoid  the  danger  of  having 
their  verdict  attainted,  will  find  a  special  verdict ;  which  is  grounded  on  the 
statute  of  Westm.  2. 13  Edw.  I.  c.  30.  ^  2.  And  herein  they  sute  the 
naked  facts,  as  they  find  them  to  be  proved,  and  pray  the  advice  of  the 
court  thereon  ;  concluding  conditionally,  that  if  upon  the  whole  matter  the 
court  should  be  of  opinion  that  the  plaintiff  had  cause  of  action,  they  then 
find  for  the  plaintiff ;  if  otherwise,  then  for  the  defendant.  This  is  entered 
at  length  on  the  record  and  afterwards  argued  and  determined  in  the  court 
at  Westminster,  from  whence  the  issue  came  to  be  tried. 

^Another  method  of  finding  a  species  of  special  verdict,  is  when  [*378] 
the  jury  find  a  verdict  generally  for  the  plaintiff,  but  subject  ne- 
vertheless to  the  opinion  of  the  judge  or  the  court  above,  on  a  special  case 
stated  by  the  counsel  on  both  sides  with  regard  to  a  matter  of  law  :  which 
has  this  advantage-  over  a  special  verdict,  that  it  is  attended  with  much 
less  expense,  and  obtains  a  much  speedier  decision  :  BXid postea  (of  which 
in  the  next  chapter)  being  stayed  in  the  hands  of  the  officer  of  nisi  prius^ 
till  the  question  is  determined,  and  the  verdict  is  then  entered  for  the  plain- 
tiff or  defendant,  as  the  case  may  happen.  But,  as  nothing  appears  upon 
the  record  but  the  general  verdict,  the  parties  are  precluded  hereby  from 
the  benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judgment  of  the  court 
or  judge  upon  the  point  of  law.  Which  makes  it  a  tMng  to  be  wished, 
that  a  method  could  be  devised  of  either  lessening  the  expense  of  special 
verdicts,  or  ebe  of  entering  the  cause  at  length  upon  the  postea.  But  in 
both  these  instances  the  jury  may,  if  they  think  proper,  take  upon  them- 
selves to  determine,  at  their  own  hazard,  the  complicated  question  of  fact 
and  law ;  and,  without  either  special  verdict  or  speial  case,  may  find  a 
verdict  absolutely  either  for  the  plaintiff  or  defendant  (s). 

When  the  jury  have  delivered  in  their  verdict,  and  it  is  recorded  in  court, 
they  are  then  discharged.  And  so  ends  the  trial  by  jury  :  a  trial  which, 
besides  the  other  vast  advantages  which  we  have  occasionally  observed 
in  its  progress,  is  also  as  expeditious  and  cheap,  as  it  is  convenient,  equita- 
ble, and  certain  ;  for  a  commission  out  of  chancery,  or  the  civil  law  courts, 
for  examining  witnesses  in  one  cause  will  frequently  last  as  long,  and  of 
course  be  full  as  expensive,  as  the  trial  of  a  hundred  issues  at  nisi  prius  : 
and  yet  the  fact  cannot  be  determined  by  such  commissioners  at  all ;  no, 
not  till  the  depositions  are  published,  and  read  at  the  hearing  of  the  cause 
in  court. 

(r)  If  the  judge  hath  adjoomedths  court  to  his    jwUie  and  not  a  ^vy  verdict. 
owBlodginga,  add  there  receives  Uie  verdict,  it  is  a       ($)  Litt.^SSO. 

(39)  A  privy  verdict  cannot  be  gi^n  in  tnaion  and  felony.    2  H.  P.  C.  90a 
Vol.  II.  40 
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[•379]  *Upoii  these  accoants  the  trial  by  jiiry  ever  has  beenvantf  I 
trust  ever  will  be,  looked  upon  as  the  glory  of  the  Engli^  lawv 
And  if  it  has  so  great  an  advantage  over  others  in  regulating  civil  proper* 
ty,  how  much  must  that  advantage  be  heightened,  when  it  is  apj^ied  \i9 
criminal  cases  !  But  this  we  must  refer  to  the  ensuing  book  of  these  com^ 
mentaries :  only  observing  for  the  present,  that  it  is  the  most  transcendent 
privilege  which  any  subject  can  enjoy,  or  wish  for,  that  he  cannot  be  af-* 
fected  ekher  in  his  property,  his  liberty,  or  his  person,  but  by  the  unaiii' 
mous  consent  of  twelve  of  his  neighbours  and  equals.  A  constitution,  that 
I  may  venture  to  affirm  has,  under  Providence,  secured  the  just  libertiea 
of  this  nation  for  a  long  succession  of  ages.  And  therefore  a  celebrated 
French  writer  (/),  who  concludes,  that  because  Rome,  Sparta,  and  Car- 
thage have  lost  their  liberties,  therefore  those  of  England  in  time  must 
perish,  should  have  recollected  that  Rome,  Sparta,  and  Carthage,  at  the 
time  when  their  liberties  were  lost,  were  strangers  to  the  trial  by  jury. 

Great  as  this  eulogium  may  seem,  it  is  no  more  than  this  admirable 
constitution,  when  traced  to  its  principles,  will  be  found  in  sober  reason  to 
deserve.  The' impartial  administration  of  justice,  which  secures  both  our 
persons  and  our  properties,  is  the  great  end  of  civil  society.  But  if  that  be 
entirely  intrusted  to  the  magistracy,  a  select  body  of  men,  and  those  gene- 
rally selected  by  the  prince  (x  such  as  efijoy  the  highest  offices  in  the  state, 
their  decisions,  in  spile  of  their  own  natural  integrity,  wiU  haxe  frequently 
an  involuntary  bias  towards  those  of  their  own  rank  and  dignity  :  it  ie  not 
to  be  expected  from  human  nature,  that  the  few  should  be  always  attentive 
to  the  interests  and  good  of  the  many.  On  the  other  hand,  if  the-  power  of 
judicature  were  placed  at  random  in  the  hands  of  the  multitude,  their  de- 
cisions woidd  be  wild  and  capricious,  and  a  new  rule  of  action  would  be 
every  day  established  in  our  courts.  It  is  wisely  therefore  ordered,  that 
the  principles  and  axioms  of  law,  which  are  general  propositions, 
[*380]  flowing  from  abstracted  reason,  and  not  'accommodated  to  times 
or  to  men,  should  be  deposited  in  the  breasts  of  the  judges,  to  be 
occasionally  applied  te  such  facts  as  come  properly  ascertained  before 
them.  For  here  partiality  can  have  little  scope  :  the  law  is  well  known, 
and  is  the  same  for  all  ranks  and  degrees  ;  it  follows  as  a  regular  ooncla- 
sion  from  the  premises  of  fact  pre-established.  But  in  settling  and  adjust- 
ing a  question  of  fact,  when  intrusted  to  any  single  magistrate,  partiality 
and  injustice  have  an  ample  field  to  range  in ;  either  by  boldly  asserting 
that  to  be  proved  which  is  not  so,  or  by  more  artfully  suppressing  some 
circumstances,  stretching  and  warping  others,  and  distinguishing  away 
the  remainder.  Here  therefore  a  competent  number  of  sensible  and  up- 
right jurymen,  chosen  by  lot  from  among  those  of  the  middle  rank,  will  be 
found  the  best  investigators  of  truth,  and  the  surest  guardians  of  public 
justice.  For  the  most  powerful  individual  in  the  state  will  be  cautions  of 
committing  any  flagrant  invasion  of  another's  right,  when  he  knows  that 
the  fact  of  his  oppression  must  be  examined  and  decided  by  twelve  indif* 
ferent  men,  not  appointed  till  the  hour  of  trial ;  and  that,  when  once  the 
fact  is  ascertained,  the  law  must  of  course  rddress  it.  This  therefore  pre- 
serves in  the  hands  of  the  people  that  share  which  they  ought  to  have  im 
the  administration  of  public  justice,  and  prevents  the  encroachments  of  the 
more  powerful  and  wealthy  citizens.  Every  new  tribunal,  erected  for  the 
decision  of  facts,  without  the  intervention  of  a  jury  (whether  composed  oi 

(l)M<atM<i.Sp.L.xi.«. 
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juflficeB  of  ib%  peace,  commissioners  of  the  reyenue,  jtdges  of  a  court  of 
con^ience,  or  any  other  standing  magistrates),  is  a  step  towards  establish- 
ing aristocracy,  the  most  oppressive  of  absolute  goyemments.  The  feo- 
dal  system,  which  for  the  sake  of  military  subordination  pursued  an  aris- 
tocratical  plan  in  all  its  arrangements  of  propeity,  had  been  intolerable  ia 
times  of  peace,  had  it  not  been  wisely  counterpoised  by  that  privilege,  so 
uniyersaUy  diffused  through  every  part  of  it,  the  trial  by  the  feodal  peers. 
And  in  every  country  on  the  continent,  as  the  trial  by  the  peers  has  been 
graduaHy  disused,  so  the  nobles  have  increased  in  power,  till  the  state  has 
been  torn  to  pieces  by  rival  factions,  and  oligarchy  in  effect  has  been 
established,  though  under  the  shadow  of  regal  government ;  *un-  [*381] 
less  where  the  miserable  commons  have  taken  shelter  under  abso- 
lute monarchy,  as  the  lighter  evil  of  the  two.  And,  particularly,  it  is  a 
circumstance  well  worthy  an  Englishman's  observation,  that  ia  Sweden 
the  trial  by  jury,  that  bulwark  of  northern  liberty,  which  continued  in  its 
(ull  vigour  so  lately  as  the  middle  of  the  last  century  (u),  is  now  fallen  into 
disuse  (u>) :  and  that  there,  though  the  regal  power  is  in  mo  country  so 
closely  limited,  yet  the  liberties  of  the  commons  are  extinguished,  and  the 
government  is  degenerated  into  a  mere  aristocracy  (x).  It  is,  therefore, 
upon  the  whole,  a  duty  which  every  man  owes  to  his  country,  his  friends, 
his  posterity,  and  himself,  to  maintain  to  the  utmost  of  his  power  this  yalu« 
able  constitution  in  all  its  rights  ;  to  restore  it  to  its  ancient  dignity,  if  at 
all  impaired  by  the  different  value  of  property,  or  otherwise  deviated  from 
its  first  institution  ;  to  amend  it,  wherever  it  is  defective ;  and,  ^bove  all, 
to  guard  with  the  most  jealous  circamspection  agaanst  the  introduction  of 
new  and  arbitrary  methods  of  trial,  which,  under  a  variety  of  plausible  pre- 
tences, may  in  time  imperceptibly  undermine  ^is  best  preservative  of 
English  liberty. 

Yet,  after  all,  it  must  be  owned,  that  the  best  and  most  effectual  met^iod 
to  preserve  and  extend  the  trial  by  jury  in  practice,  would  be  by  endea- 
vouring to  remove  all  the  defects,  as  well  as  to  improve  the  advantages, 
incident  to  this  mode  of  inquiry.  If  justice  is  not  done  to  the  entire  satis- 
faction of  the  people,  in  this  method  of  deciding  facts,  in  spite  of  all  enco- 
miums and  panegyrics  on  trials  at  the  common  law,  they  will  resort  in 
search  of  that  justice  to  another  tribunal ;  though  more  dilatory,  though 
more  expensive,  though  more  arbitrary  in  its  frame  and  constitution.  If 
justice  is  not  done  to  die  crown  by  the  verdict  of  a  jury,  the  necessities  of 
the  public  revenue  will  call  for  the  erection  of  summary  tribunals.  The 
principal  defects  seem  to  be, 

1.  The  want  of  a  complete  discovery  by  the  oath  of  the  par- 
ties. This  each  of  them  is  now  entitled  to  have,  by  •going  [•382] 
through  the  expense  and  circuity  of  a  court  of  equity,  and  there- 
fore it  is  sometimes  had  by  consent,  even  in  the  courts  of  law.  How  far 
such  a  mode  of  compulsive  examination  is  agreeable  to  the  rights  of  man- 
kind, and  ought  to  be  introduced  in  any  counti;y,  may  be  matter  of  curious 
discussion,  but  is  foreign  to  our  present  inquiries.  It  has  long  been  intro- 
duced and  established  in  our  courts  of  equity,  not  to  mention  the  civil  law 
courts :  and  it  seems  the  height  of  judicial  absurdity,  that  in  the  same 
cause  between  the  same  parties,  in  the  examination  of  the  same  facts,  a 
discovery  by  the  oath  of  the  parties  should  be  permitted  on  one  side  of 

(«)  S  Whitalocke  of  |Mrl.  4«7.  (c)  AM.  17. 

«i)  Mod.  Ua.  Hist  zziili.  SS. 
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Westnunster-halli  and  denied  on  the  other :  or  that  the  jndgeft  of  on6  and 
the  same  court  should  be  bound  by  law  to  reject  snch  a  species  of  en- 
dence,  if  attempted  on  a  trial  at  bar,  but,  when  sitting  the  next  day  as  a 
court  of  equity,  should  be  obliged  to  hear  such  examination  read,  and  to 
found  their  decrees  upon  it.  In  short,  within  the  same  country,  governed 
by  the  same  laws,  such  a  mode  of  inquiry  should  be  universally  admitted, 
or  else  universally  rejected. 

2.  A  second  defect  is  of  a  nature  somewhat  similar  to  the  first :  the 
want  of  a  compulsive  power  for  the  production  of  books  and  papers  be- 
longing to  the  parties.  In  the  hands  of  third  persons  they  can  generally 
be  obtained  by  rule  of  court,  or  by  adding  a  clause  of  requisition  to  the 
writ  of  subpoena,  which  is  then  called  a  s^ubpoena  duces  tecum.  But,  in  mer- 
cantile transactions  especially,  the  sight  of  the  party's  own  books  is  fre- 
quently decisive  ;  as  the  day-book  of  a  trader,  where  the  transaction  was 
recently  entered,  as  really  uiiderstood  at  the  time;  though  subsequent 
events  may  tempt  him  to  give  it  a  different  colour.  And,  as  this  evidence 
may  be  finally  obtained,  and  produced  on  a  trial  at  law,  by  the  circuitous 
course  of  filing  a  bill  in  equity,  the  want  of  an  original  power  for  the  same 
purposes  in  the  courts  of  law  is  liable  to  the  same  observations  as  were 

made  on  the  preceding  article  (40),  (41). 
[*383]  *3.  Another  want  is  that  of  powers  to  .examine  witnesses 
abroad,  and  to  receive  their  depositions  in  writing,  where  the  wit- 
nesses reside,  and  especially  when  the  cause  of  action  arises  in  a  foreign 
country.  To  which  may  be  added  the  power  of  examining  witnesses  that 
are  aged,  or  going  abroad,  upon  interrogatories  de  bene  esse ;  to  be  read  in 
evidence  if  the  trial  should  be  deferred  till  after  their  death  or  departure, 
but  otherwise  to  be  totally  suppressed.  Both  these  are  now  very  frequent- 
ly effected  by  mutual  consent,  if  the  parties  are  open  and  candid ;  and 
tikey  may  also  be  done  indirectly  at  any  time,  through  the  channel  of  a 
court  of  equity  ;  but  such  a  practice  has  never  yet  been  directly  adopted  (y) 
as  the  rule  of  a  court  of  law  (42).  Yet  where  the  cause  of  action  arises 
in  India,  and  a  suit  is  brought  thereupon  in  any  of  the  king's  courts  at 
Westminster,  the  court  may  issue  a  commission  to  examine  witnesses 
upon  the  spot,  and  transmit  the  depositions  to  England  (js)  (43). 

4.  The  administration  of  justice  should  not  only  be  chaste,  but  should 
not  even  be  suspected.  A  jury  coming  from  the  neighbourhood  has  ia 
some  respects  a  great  advantage ;  but  is  often  liable  to  strong  objections ; 
especially  in  small  jurisdictions,  as  in  cities  which  are  counties  of  them^ 

(y)  See  page  73.  (s)  Stet  13  Geo.  III.  c.  63. 

(40)  Where  one  party  is  in  ponession  of  to  coinpel  the  production  and  discovery  of 

papers  or  any  species  of  written  evidence  ma-  booiis,  papers,  and  docuraenU,  in  possession 

terial  to  the  other,  if  notice  is  ^iven  him  to  of  a  party.    (2  R.  S.  199»  f  21.    Act.  Feb.  8. 

produce  them  at  the  trial,  upon  bis  refusal  co-  1830.) 

pies  of  them  will  be  adnaitted ;  or  if  no  copy        (42)  A  court  can,  in   effect,  oompel   the 

nas  been  made,  parol  evidence  of  their  con-  plaintiff  to  consent  to  have  a  witness  going 

tents  will  be  received.    The  court  and  jury  abroad  examined  upon  interrogatories,  or  to 

presume  in  favour  of  such  evidence  ;  because,  have  an  absent  witness  examined  under  a 

if  it  were  not  agreeable  to  the  strict  truth,  it  commission,  by  the  power  the  judges  have  of 

would  be  corrected  by  the  production  of  the  putting  off  the  trial. 

originals.  There  is  no  difference  with  respect  (43)  In  New-York,  witnesses  abroad,  or  go- 
to nis  species  of  evidence  between  criminal  ing  abroad,  may  be  eiamiqed.  (2  R.  S.  391. 
t^d  oiTif  cases.  2  T.  R.  201.  393.)  So  also  testimony  may  be  taken  condi- 
'  \il)  tn  New- York,  the  Supreme  Court,  or  tionaily  when  it  is  expected  that  a  suis  will  bo 
the  Superior  Court  of  the  city  of  New- York,  or  brought.  (Id.  398.  f  33.) 
the  Common  Pleas  of  the  city,  may  make  mles 
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telVes,  ukd  where  eoch  assises  are  but  seldom  holden ;  or  wliere  the  ques- 
tion in  dispute  has  an  extensive  local  tendency  ;  where  a  cry  has  been 
raised,  and  the  passions  of  the  multitude  been  inflamed ;  or  where  one  of 
the  parties  is  popular,  and  the  other  a  stranger  or  obnoxious.  It  is  true 
that,  if  a  whole  oonnty  is  interested  in  the  question  to  be  tried,  the  trial  by 
the  role  of  law  (a)  must  be  in  some  adjoining  county ;  but,  as  there  may 
be  a  strict  interest  so  minute  as  not  to  occasion  any  bias,  so  there  may  be 
the  strongest  bias  without  any  pecuniary  interest.  In  all  these  cases,  to 
summon  &  jury,  labouring  under  local  prejudices,  is  laying  a 
snare  for  their  consciences :  and,  though  *they  should  have  vir-  [*384] 
tue  and  vigour  of  mind  sufficient  to  keep  them  upright,  the  par- 
ties will  grow  suspicious,  and  resort  under  various  pretences  to  another 
mode  of  triai.  '  The  courts  of  law  will  therefore  in  transitoiy  actions  very 
often  change  the  venue,  or  county  wherein  the  cause  is  to  be  tried  (b) :  but 
in  heal  actions,  though  tbey  sometimes  do  it  indirectly  and  by  mutual  con- 
sent, yet  to  effect  it  directly  and  absolutely,  the  parties  are  driven  to  a 
court  of  equity ;  where,  upon  making  out  a  proper  case,  it  is  done  upon 
the. ground  of  being  necessary  to  a  fair,  impartial,  and  satisfactory 
trial  (c)  (44). 

The  locality  of  trial  required  by  the  common  law  seems  a  consequence 
of  the  ancient  locality  of  jurisdiction.  All  over  the  worid,  actions  transi- 
tory follow  the  person  of  the  defendant,  territorial  suits  must  be  discussed 
in  the  territorial  tribunal.  I  may  sue  a  Frenchman  here  for  a  debt  con- 
tracted abroad ;  but  lands  lying  in  France  must  be  sued  for  there,  and 
English  lands  must  be  sued  for  in  the  kingdom  of  England.  Formerly 
they  were  usually  demanded  only  in  the  court-bardn  of  Uie  manor,  where 
the  steward  could  summon  no  jurors  but  such  as  were  the  tenants  of  the 
lord.  When  the  cause  was  removed  to  the  hundred  court  (as  seems  to 
have  been  the  course  in  the  Saxon  times)  (d),  the  lord  of  the  hundred  had 
a  farther  power,  to  convoke  the  inhabitants  of  different  vills  to  form  a  jury : 
observing  probably  always  to  intermix  among  them  a  stated  number  of 
tenants  of  that  manor  wherein  the  dispute  arose.  When  afterwards  it 
came  to  the  county-court,  the  great  tribunal  of  Saxon  justice,  the  sheriff 
had  wider  authority,  and  could  impanel  a  jury  from  the  men  of  his  county 
at  large :  but  was  obliged  (as  a  mark  of  the  original  locality  of  the  cause) 
to  return  a  competent  number  of  hundredors ;  omitting  the  inferior  dis- 
tinction, if  indeed  it  ever  existed.-  And  when  at  length,  after  the  con- 
quest, the  king's  justiciars  drew  the  cognizance  of  the  cause  from 
the  *county-court,  though  they  could  have  summoned  a  jury  [*385] 
from  any  part  of  the  kingdom,  yet  they  chose  to  take  the  cause 
as  they  found  it,  with  all  its  local  appendages ;  triable  by  a  stated  number 
of  hundredors,  mixed  with  other  freeholders  of  the  county.  The  restric- 
tion as  to  hundredors  hath  gradually  worn  away,  and  at  length  entirely 
vanished  (e) ;  that  of  counties  still  remains,  for  many  beneficial  purposes : 
but,  as  the  king's  courts  have  a  jurisdiction  co-extensive  with  the  king- 
dom, there  surely  can  be  no  impropriety  in  sometimes  departing  from  the 
general  rule,  when  the  great  ends  of  justice  warrant  and  require  an  excep- 
tion. 

(a)  Sinu  177.  lords  in  the  caaso  between  the  duke  of  Deironshire 

(^)  See  page  SM.  and  the  miners  of  the  county  of  Perby,  A.  H.  1709. 

(c)  This,  among  a  number  of  other  instances,  (d)  LL.  Edu.  Conf.e.  St.  Wllk.  SOS. 

wuU&e  case  of  the  issues  directed  by  the  house  of  (e)  See  page  360. 

<U)  Ti^  n^  noir  b»  doae  ia^k  eooit  of  law.    Tidd  S  ad.  d65w 
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I  have  Tentared  to  mark  these  defects,  that  the  just  psaegyrie,  whieh 
I  have  given  on  the  trial  by  jury,  might  appear  to  be  the  result  of  sober 
reflection,  and  not  of  enthusiasm  or  prejudice.  But  should  they,  after  all, 
continue  unremedied  and  unsupplied,  still  (with  all  its  imperfections)  1  trust 
that  this  mode  of  decision  will  be  found  the  best  criterion,  for  inTestigat* 
ing  the  truth  of  facts,  that  was  oyer  established  in  any  country. 


CHAPTER  XXIV. 


OF  JUDGMENT  AND  ITS  INCIDENTS. 

In  the  present  chapter  we  are  to  consider  the  transactions  in  a  cause, 
next  immediately  subsequent  to  arguing  the  demurrer,  or  trial  of  the 
issue. 

If  the  issue  be  an  issde  of  fact ;  and,  upon  trial  by  any  of  the  methods 
mentioned  in  the  two  preceding  chapters,  it  be  found  for  either  the  plaintiff 
or  defendant,  or  specially ;  or  if  the  plaintiff  makes  default,  or  is  nonsuit ; 
or  whatever,  in  short,  is  done  subsequent  to  the  joining  of  issue  and 
awarding  the  trial,  it  is  entered  on  record,  and  is  called  a  postea  (a)  fl ).  The 
substance  of  which  is,  that  postea,  afterwards,  the  said  plaintiff  ana  defend- 
ant appeared  by  their  attomies  at  the  place  of  trial ;  and  a  jury,  being 
sworn,  found  such  a  rerdict ;  or,  that  the  plaintiff,  afVer  the  jury  sworn, 

(a)  Append.  No.  U.  «  A. 


(1)  As  to  the  postea  in  general,  see  Tidd, 
Stb  ed.  931  to  034.  The  Terdict  is  entered  on 
the  hack  of  the  record  of  nut  jvrnM,  which  en- 
try, from  the  Latin  word  it  began  with,  is 
called  the  pogUa.  When  the  cause  is  tried  in 
the  kind's  oench  in  London  or  Middlesex,  the 
record  is  delivered  to  the  attorney  of  the  suc- 
cessful party  ;  and  he  afterwards  indorses  the 
postea  from  the  associate's  minute  on  the 

Cnel;  but  in  country  causes  the  associate 
eps  the  record,  till  the  next  term ;  and  then 
delivers  it  with  the  postea  indorsed  to  the  par- 
ty obtaining  the  TerdicLf  The  practice  is 
in  some  respects  different  in  the  common 
pleas,  where  in  town  causes  also,  the  record 
remains  with  the  associate  till  the  iptarto  die 
pott  of  the  return  of  the  habeas,  corpora  jura- 
torum,  who  indorses  the  postea  upon  the  re- 
cord ;  but  by  a  recent  order  it  is  not  to  be  de- 
livered till  the  morning  of  the  fifth  day  of  the 
term.  See  ]  Brod.  Sl  B.  298.  3  Moore,  643. 
If  the  postea  be  lost,  a  new  one  may,  in  some 
eases,  be  made  out  from  the  record  above  and 
the  associate's  notes,  2  Stra.  1264 ;  if  wrons, 
it  may  be  amended  by  the  plea  roll,  1  Ld. 
Raym.  133 ;  by  the  memory  or  notes  of  the 
Cro.   Car.    338.    Bui.  N.  P.  320.    2 


te 


judge's  notes  must  be  made  to  the  judge  who 
tried  the  cause.  1  Chitty  R.  283.  •  The  court 
will  not  altera  verdict,  unless  it  appear  oo  the 
face  of  it  that  the  alteration  would  be  accord- 
ing to  the  intention  of  the  jury,  1  H.  Bla.  78 ; 
but  not  after  a  considerable  lapse  of  time,  to 
increase  damages,  although  the  jury  join  in 
an  affidavit  suting  their  intention  to  have  been 
to  give  the  increased  sum,  and  thoosht  they 
had  in  effect  done  so,  2  T.  R.  261.  sed  vide  I 
Burr.  383.  where  a  verdict  was  rectified,  which 
had  been  mistakenly  delivered  by  the  fore- 
man. Where  the  jury  having  found  the  treble 
value  in  an  action  of  debt  oo  the^  statute  for 
not  setting  out  tithes,  on  a  writ  of  inquii^,  the 
inquisition  was  amended  by  the  insertion  of 
nominal  damages.  1  Bing.  K.  182.  lo  an  ae> 
tion  by  one  defendant  in  assumpsit  against  a 
co-defendant  for  contribution,  the  postea  is 
evidence  to  prove  the  amount  of  the  damages. 
2  Stark.  R.  364 :  see  9  Price  3S9.  Tidd,  8  ed. 
932,  3.  The  production  of  the  postea  is  not 
sufficient  eviaence  of  a  judgment ;  a  copy  of 
the  judgment  founded  tnereon  must  also  be 
produced.  Bul.N.  P.234.  Willes,367.  But 
the  nisi  prius  record,  with  the  postea  indorsed, 
is  sufficient  to  prove  that  the  cause  came  on  to 
be  tried,  1  Stra.  1 62.  Willes,  368 ;  or  the  day 
of  trial.  6  Ssp.  R.  80.  63;  see  9  Phoe,  350. 
Tidd,  8th  ed.  977. 


Btra.  1197.  6  T.  R.  694.  1  Bar.  &  Aid.  161. 
2  Cha.  R.  352 ;  or  the  notes  of  the  associate  or 
clerk  of  assise,  2  Chitty  R.  352.  1  Bos.  6l 
PoL  329.    The  application  to  amend  by  the 

t  In  New-York,  the  reobrd  is  immediately    socoessfal  party,  with  a  certified  copy  of  tbs 
after  verdict  handed  owet  hj  the  oleik  to  the    minutes  of  the  tiiaL   (2  R.  S.  422.  f  78.) 
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made  dafvok,  and  did  not  prosecute  his  suit ;  or,  as  the  case  may  happen. 
This  is  added  to  the  roll,  which  is  now  returned  to  the  court  from  which  it 
was  sent ;  and  the  history  of  the  cause,  firom  the  time  it  was  carried  out, 
is  thus  continued  by  the  postea. 

Next  follows,  sixthly f  the  judgment  of  the  court  upon  what  has  preri- 
ously  passed ;  both  the  matter  of  law  and  matter  of  fact  being 
now  fully  weighed  and  adjusted.  Judgment  *inay  however  for  [*387] 
certain  causes  be  suspended,  or  finally  arrested :  for  it  cannot  be 
entered  till  the  next  term  after  trial  had,  and  that  upon  notice  to  the  other 
party.  So  that  if  any  defect  of  justice  happened  at  the  trial,  by  surprise, 
inadvertence,  or  misconduct,  the  party  may  have  relief  in  the  court  fl}>ove, 
by  obtaining  a  now  trial ;  or  if,  notwithstanding  the  issue  of  fact  be  regu- 
larly decided,  it  i^pears  that  the  complaint  was  either  not  actionahle  in 
itself,  or  not  made  with  sufficient  precision  and  accuracy,  the  party  may 
supersede  it  by  arresting  or  staying  the  judgment. 

1 .  Causes  of  suspending  the  judgment,  by  granting  a  new  trial  (2),  are  at 
present  wholly  extrinsic,  arising  from  matter  foreign  to,  or  dehors  the  record. 
Of  this  sort  are  want  of  notice  of  trial ;  or  any  flagrant  misbehaviour  of 

20Z.  5  Tsunt  537.   I  Cbitty  R.  265.  (a)  anleis 


(2)  As  to  new  trials  in  general,  see  Tidd, 
8th  ed.  934  to  949.  When  there  are  two  con- 
trary veniicts,  it  is  not  of  course,  but  in  the 
discretion  of  the  court,  to  ^nt  a  new  trial  2 
Bla.  R.  963.  In  an  inferior  court  it  is  said  a 
new  trial  cannot  be  had,  upon  the  merits,  but 
only  for  irregularity,  1  Salk.  201.  2  Salk.  650. 
1  Stru.  1 13. 499.  1  Burr.  572.  Doug.  38a  2 
Chitty's  R.  250 ;  but  it  may  set  aside  a  regular 
interlocutoiT  judgment  to  let  in  a  trial  of  the 
merits.  1  Burr.  571.  The  principal  grounds 
for  setting  aside  a  verdict  or  nonsuit,  and 
granting  a  new  trial,  besides  those  mentioned 
IB  the  text,  are — Ist.  The  discovery  of  new 
and  material  evidence  since  the  trial,  2  Bla. 
Rap.  955.    2dly,  If  the  witnesses,  on  whose 


the  trial  is  to  settle  a  riglu  of  a  permanent 
nature.  lb.  In  all  these  cases,  if  the  verdict 
be  agreeable  to  equity  and  justice,  the  court 
will  not  grant  a  new  trial,  though  there  may 
have  been  an  error  in  the  admission  or  rejec- 
tion of  evidence,  or  in  the  direction  of  the 
judge,  if  it  appear  to  the  court  on  the  whole 
matter  disclosed  by  the  report  .thai  the  verdict 
ought  to  be  confirmed.    4  T.  R.  468. 

A  new  trial  cannot  be  granted  in  civil  cases 
at  the  instance  of  one  of  several  defendants, 
12  Mod.  275.  2  Stre.  814 ;  nor  for  a  part  only 
of  the  cause  of  action.  2  Burr.  1224.  3  Wils. 
47.  But  there  may  be  cases  in  which  the  new 
trial  is  restricted  to  a  particular  part  of  the  re- 


testimony  the  verdict  was  obtained,  have  been    cord,  as  if  the  judge  give  leave  to  move  on  one 

since  convicted  of  perju^  in  giving  their  evi-    part  or  point  only,  on  a  stipulation  that  coun- 

QtQ.  3.  &.  B  ;  or  if  probable    set  shall  not  move  for  any  thing  else ;  or  if  the 


dence,  M 

Sand  be  laid  to  induce  the  Coait  to  believe 
tthe  witnesses  are  perjured,  they  will  stay 
the  proceedings  on  the  finding  of  a  bill  of  in- 
dictment against  them  for  perjury,  till  the  in- 
dictment is  tried,  ib. ;  but  tne  circumstance  of 
an  indictment  for  perjury  having  been  found 
against  a  witness,  is  no  ground  of  motion  for 
new  trial.  4  M.  &  S.  140.  8  Taunt.  182.  3dly. 
For  excessive  damages,  indicating  passion  or 
partiality  in  the  jurv.  1  Stra.  692.  1  Burr. 
0D9.  3  Wils.  18.  2  Bl.  Rep.  929.  Cowp. 
230.  5  T.  R.  257.  7  ib.  529.  11  East,  23. 
It  is  not  usual  to  grant  a  new  trial  for  smatl- 
neas  of  damages,  2  Salk.  647.  2  Stra.  940. 
Doof.  509.  Barnes,  455,  6;  in  which  latter 
oaae  it  is  said,  if  the  demand  is  certain,  as  on 
a  promissory  note,  the  court  will  set  aside  a 
verdict  for  too  small  damages,  but  not  where 
the  damages  are  uncertain.  Lastly,  it  is  a  ge- 
neral rule,  not  to  grant  a  new  trial,  except  for 
the  DEiisdirection  of  the  judge,  4  T.  R.  753.  5 
th.  10.  6  East,  3ia  (b).  1  Marah.  555 ;  or 
where  a  point  has  been  saved  at  the  trial,  1 
B.  &  P.  338  ;  in  a  penal,  2  Stra.  899.  10  East, 
2e8.  4  M.  &  8.  3&.  2  Chitty  R.  273 ;  hard 
or  trifling  action.  2  Salk.  653.    3  Burr.  1306 ; 


court  think  injustice  may  be  done  by  setting 
the  whole  matter  at  large  again,  they  may  re- 
strict the  second  trial  to  certain  particular 
points.    4  Taunt.  556. 

In  crimmal  cases  no  new  trial  can  be  grant- 
ed where  the  defendant  has  been  acquited.  6 
East.  315.  4  M.  &  S.  337.  1  B.  dc  A.  64. 
Where  several  defendants  are  tried  at  the 
same  time  for  a  misdemeanor,  and  some  are 
acquitted,  and  others  convicted,  the  court  msT 

rt  a  new  trial  to  those  convicted,  if  they  think 
conviction  improper.  6  East.  619.  See 
further  on  this  subject,  Tidd,  8th  ed.  934.  In 
civil  cases  a  motion  for  a  new  trial  cannot  be 
made  after  an  unsuccessful  motion  in  arrest  of 
judgment.  4  Bar.  6l  Ores,  160.  The  grant- 
ing of  a  new  trial  is  either  without  or  open 
payment  of  the  costs  of  the  former  trial ;  or 
such  costs  are  directed  to  abide  the  event  of 
the  suit.  The  general  rule  seems  to  be,  that 
if  the  new  trial  be  granted  for  the  misbehavioor 
of  the  jury,  or  the  misdirection  of  the  judge, 
the  costs  are  not  required  to  be  paid  by  the 
party  applying  for  a  new  trial ;  bot  where  the 
mere  error  of  the  jury,  or  the  discovery  of 
fresh  evidence  is  the  j 


ground,  the  costs  most 

and  an  siction  is  considered  trifling  in  this  re-    be  paid  by  the  party  moving  to  set  aaide  the 
apeotf  when  the  ram  to  be  leooTered  is  under    fonner  Teidict    See  Tidd,  8th  ed.  945. 
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the  party  preyailing  towards  the  jury,  which  may  hare  kfloMioed  i^ur 
verdict ;  or  any  gross  misbehaTiour  of  the  jury  among  themaelves :  also 
if  it  appears  by  the  judge's  report,  certified  by  the  court,  that  the  jury 
have  brought  in  a  verdict  without  or  contrary  to  evidence,  ao  that  he  ia 
reasonably  dissatisfied  therewith  (b);  or  if  they  have  given  exorbitant 
damages  (c) ;  or  if  the  judge  himself  has  misdirected  the  jury,  so  that 
they  found  an  unjustifiable  verdict :  for  these,  and  other  reasons  of  tho 
like  kind,  it  is  the  practice  of  the  court  to  award  a  new,  or  second,  trial. 
But  if  two  juries  agree  in  the  same  or  a  similar  verdict,  a  third  trial  is 
seldom  awarded  (d) :  for  the  law  will  not  readily  suppose,  that  the  verdict 
of  any  one  subsequent  jury  can  countervail  the  oaths  of  the  two  preceding 
ones. 

The  exertion  of  these  superintendent  powers  of  the  king's  courts,  in 
setting  aside  the  verdict  of  a  jury  and  granting  a  new  trial,  on  account  of 
misbehaviour  in  the  jurors,  is  of  a  date  extremely  ancient.  There  are  in« 
stances,  in  the  year-books  of  the  reigus  of  Edward  III.  (c),  Henry  IV.  (/), 

and  Henry  VII.  (^),  of  judgments  being  stayed  (even  after  a  trial 
[*388]    at  bar)  and  *new  venire^s  awarded,  because  the  jury  had  eat  and 

drank  without  consent  of  the  judge,  and  because  the  plaintiff  had 
privately  given  a  paper  to  a  juryman  before  he  was  sworn.  And  upon 
these  the  chief  justice,  Glynn,  in  1655,  grounded  the  first  precedent  that 
is  reported  in  our  books  (h)  for  granting  a  new  trial  upon  account  of  ex' 
eessive  damages  given  by  the  jury :  apprehending  with  reason,  that  noto- 
rious partiality  in  the  jurors  was  a  principal  species  of  misbehaviour.  A 
few  years  before,  a  practice  took  rise  in  the  common  pleas  (t),  of  granting 
new  trials  upon  the  mere  certificate  of  the  judge  (unfortified  by  any  report 
of  the  evidence),  that  the  verdict  had  passed  against  his  opinion ;  though 
chief  justice  Rolle  (who  allowed  of  new  trials  in  case  of  misbehaviour, 
surprise,  or  fraud,  or  if  the  verdict  was  notoriously  contrary  to  evidence) 
(A)  refused  to  adopt  that  practice  in  the  court  of  king's  bench.  And  at 
that  time  it  was  clearly  held  for  law  (/),  that  whatever  matter  was  of  force 
to  avoid  a  verdict,  ought  to  be  returned  upon  the  postea,  and  not  merely 
surmised  by  the  court ;  lest  posterity  should  wonder  why  a  new  venire 
was  awarded,  without  any  sufficient  reason  appearing  upon  the  record. 
But  very  early  in  the  reign  of  Charles  the  Second  new  trials  were  granted 
upon  ajidavitf  (m) ;  and  the  former  strictness  of  the  courts  of  law,  in  re- 
spect of  new  trials,  having  driven  many  parties  into  courts  of  equity  to  be 
relieved  from  oppressive  verdicts,  they  are  now  more  liberal  in  granting 
them :  the  maxim  at  present  adopted  being  this,  that  (in  all  cases  of  mo- 
ment) where  justice  is  not  done  upon  one  trial,  the  injured  party  is  entitled 
to  another  (n). 

Formerly  the  principal  remedy,  for  reversal  of  a  verdict  unduly  given, 
was  by  writ  of  attaint ;  of  which  we  shall  speak  in  the  next  chapter,  and 
which  is  at  least  as  old  as  the  institution  of  the  grand  assise  by  Henry 

II.,  (o),  in  lieu  of  the  Norman  trial  by  battle.  Such  a  sanctioa 
[*389]    was  probably  thought  ^necessary,  when  instead  of  appealing  to 

Providence  for  the  decision  of  a  dubious  right,  it  was  referred  to 

(*)  Law  of  mnyriM,  SOS,  SOi.  (k)  1  Sid.  SSA.    Styl.  pnci.  Rag,  810,  Sll.  tiU. 

(c)  Comb.  357.  ]«57. 

(4)6Mod.».    SaUL.040.  (QCro.  EL610.    Pilm  325.    lBn>wnL907. 

(«)  94  Edm.  HI.  94.    Bro.  Ahr.  i.  veriUe,  17.  («)  1  Sid.  SS5.    9  Ut.  140. 


(/)  11  Htn.  IV.  18.  Bro.  Abr.  t.  amtesL  7! 
(M)  14  Hm.  til  1  Bra.  Abr.  t.  Mr«ft,  18. 
(k)  Stvl.  4M. 


(O/* 


75.  (»}  4  Burr.  305. 

(0)  Ipn  rtguU 

(Gla]iir.i.9,cl«.) 
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&e  oath  of  fallible  or  perhaps  corrupted  men.  Our  ancestors  saw,  that  a 
jury  might  give  an  erroneous  verdict ;  and,  if  they  did,  that  it  ought  not 
finally  to  conclude  the  question  in  the  first  instance :  but  the  remedy, 
which  they  provided,  shews  the  ignorance  and  ferocity  of  the  times,  and 
the  simplicity  of  the  points  then  usually  litigated  in  the  courts  of  justice. 
They  supposed  that,  the  law  being  told  to  the  jury  by  the  judge,  the  proof 
of  fact  must  be  always  so  clear,  that,  if  they  found  a  wrong  verdict,  they 
must  be  wilfully  and  corruptly  perjured.  Whereas  a  juror  may  find  a  just 
verdict  from  unrighteous  motives,  which  can  only  be  known  to  the  great 
searcher  of  hearts ;  and  he  may,  on  the  contrary,  find  a  verdict  very 
manifestly  wrong,  without  any  bad  motive  at  all ;  from  inexperience  in 
business,  incapacity,  misapprehension,  inattention  to  circumstances,  and  a 
thousand  other  innocent  causes.  But  such  a  remedy  as  this  laid  the  in- 
jured party  under  an  insuperable  hardship,  by  making  a  conviction  of  the 
jurors  for  perjury  the  condition  of  his  redress. 

The  judges  saw  this ;  and  therefore  very  early,  even  upon  writs  of 
assise,  they  devised  a  great  variety  of  distinctions ;  by  which  an  attaint 
might  be  avoided,  and  the  verdict  set  to  rights  in  a  more  temperate  and 
dispassionate  method  (p).  Thus  if  excessive  damages  were  given,  they 
were  moderated  by  the  discretion  of  the  justices  {q).  And  if,  either  in 
that,  or  in  any  other  instance,  justice  was  not  completely  done,  through 
the  error  of  either  the  judge  or  the  recognitors,  it  was  remedied  by  cert^ 
cate  of  assise,  which  was  neither  more  nor  less  than  a  second  trial  of  the 
same  cause  by  the  same  jury  (r).  And,  in  mixed  or  personal  actions,  as 
trespass  and  the  like  (wherein  no  attaint  originally  lay),  if  the  jury  gave 
a  wrong  verdict,  the  judges  did  not  think  themselves  warranted  thereby 
to  pronounce  an  iniquitous  judgment ;  but  amended  it,  if  possible, 
by  subsequent  inquiries  of  their  own ;  and,  if  that  *could  not  be,  [*390] 
they  referred  it  to  another  examination  (s).  When  afterwards 
attaints,  by  several  statutes,  were  more  universally  extended,  the  judges 
frequently,  even  for  the  misbehaviour  of  jurymen,  instead  of  prosecuting 
the  writ  of  attaint,  awarded  a  second  trial :  and  subsequent  resolutions, 
for  more  than  a  century  past,  have  so  amplified  the  benefit  of  this  remedy, 
that  the  attaint  is  now  as  obsolete  as  the  trial  by  battle  which  it  succeeded  ; 
and  we  shall  probably  see  the  revival  of  the  one  as  soon  as  the  revival  of 
the  otheir.  And  here  I  cannot  but  again  admire  (()  the  wisdom  of  sufier- 
ing  time  to  bring  to  perfection  new  remedies,  more  easy  and  beneficial  to  the 
subject ;  which,  by  degrees,  from  the  experience  and  approbation  of  the 
people,  supersede  the  necessity  or  desire  of  using  or  continuing  the  old. 

If  every  verdict  was  final  in  the  first  instance,  it  would  tend  to  destroy 
this  valuable  method  of  trial,  and  would  drive  away  all  causes  of  conse- 
quence to  be  decided  according  to  the  forms  of  the  imperial  law,  upon  de- 
positions in  writing ;  which  might  be  reviewed  in  a  course  of  appeid. 
Causes  of  great  importance,  titles  to  land,  and  large  questions  of  com- 
mercial property,  come  often  to  be  tried  by  a  jury,  merely  upon  the  gene- 
ral issue :  where  the  facts  are  complicated  and  intricate,  the  evidence  of 
great  length  and  variety,  and  sometimes  contradicting  each  other ;  and 
where  the  nature  of  the  dispute  very  frequendy  introduces  nice  questions 

fp)  Bnct.  1. 4,  tr.  9,  c.  4.  fachmt  prommtuttionem  ;  et  ideo  sequi  non  dehent 

if)  Ibid.  ir.  1, «.  19,  ^  a  Mmm  tfictmn,  »«d  iihi4  tmendare  teneniur  per  diU' 

(r)  IMd.  I.  4,  ir.  5,  c.  0,  ^  3.  F.  N.  B.  181.  S  Inst  gentem  etaminaiioneiiu    8i  aiitem  dijvdiean  fwtct- 

419.  mt,  recumttdmi  erit  ad  mmjut  jtidMum.    Bract.  I. 

i»)  Si  jvraioru  tmoeritU,  et  jmetieiarii  seem-  4,  tr.  5,  c.  4, 6  2. 

Jnt  eorum  dithmjtMckm  pnnuMHsiteri»t,  faUmn  (t)  See  pa^  809. 
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and  Bubtilties  of  law.  Either  party  may  be  surprised  by  a  piece  of  eri* 
deuce,  which  (bad  he  known  of  its  production)  he  could  have  explained 
or  answered  :  or  may  be  puzzled  by  a  legal  doubt,  which  a  little  recol- 
lection would  have  solved.  In  the  hurry  of  a  trial  the  ablest  judge  may 
mistake  the  law,  and  misdirect  the  jury  :  he  may  not  be  able  so  to  state 
and  range  the  evidence  as  to  lay  it  clearly  before  them,  nor  to  take  off  the 
artful  impressions  which  have  been  made  on  their  minds  by  learn- 
[*391]  ed  and  experienced  advocates.  The  jury  are  ta  give  their  *opi- 
nion  instanUr ;  that  is,  before  they  separate,  eat,  or  drink.  And 
under  these  circumstances  the  most  intelligent  and  besi  intentioned  men 
may  bring  in  a  verdict,  which  they  themselves  upon  cool  deliberation 
would  wish  to  reverse. 

Next  to  doing  right,  the  great  object  in  the  administration  of  public 
justice  should  be  to  give  public  satisfaction.  If  the  verdict  be  liable  to 
many  objections  and  doubts  in  the  opinion  of  his  counsel,  or  even  in  the 
opinion  of  by-standers,  no  party  would  go  away  satisfied  unless  he  had  a 
prospect  of  reviewing  it.  Such  doubts  would  with  him  be  decisive  :  he 
would  arraign  the  determination  as  manifestly  unjust ;  and  abhor  a  tribu- 
nal which  he  imagined  had  done  him  an  injury  without  a  possibility  of  re- 
dress. 

Granting  a  new  trial,  under  proper  regulations,  cures  all  these  inconre- 
niences,  and  at  the  same  time  preserves  entire  and  renders  perfect  that 
most  excellent  method  of  decision,  which  is  the  glory  of  the  English  law. 
^  A  new  trial  is  a  rehearing  of  the  cause  before  another  jury  ;  but  with  as 
I  little  prejudice  to  either  partv,  as  if  it  had  never  been  heard  before.  No 
advantage  is  taken  of  the  former  verdict  on  the  one  side^  or  the  rule  of 
court  for  awarding  such  second  trial  on  the  other :  and  the  subsequent 
verdict,  though  contrary  to  the  first,  imports  no  tide  of  blame  upon  the 
former  jury ;  who,  had  they  possessed  the  same  lights  and  advantages, 
would  probably  have  altered  their  own  opinion.  The  parties  come  better 
informed,  the  counsel  better  prepared,  the  law  is  more  fully  understood, 
the  judge  is  more  master  of  the  subject ;  and  nothing  is  now  tried  bnt  the 
real  merits  of  the  case. 

A  sufficient  ground  must  however  be  laid  before  the  court,  to  satisfy 
them  that  it  is  necessary  to  justice  that  the  cause  should  be  farther  con- 
sidered. If  the  matter  he  such,  as  did  not  or  could  not  i4>pear  to  the  judge 
who  presided  at  nisi  prius,  it  is  disclosed  to  the  court  by  affidavit :  if  it 
arises  from  what  passed  at  the  trial,  it  is  taken  from  the  judge's  informa- 
tion; who  usually  makes  a  special  and  minute  report  of  the 
[*392]  evidence.  Counsel  are  heard  on  both  sides  to  impeach  *or  estar 
blish  the  verdict,  and  the  court  give  their  reasons  at  large  why  a 
new  examination  ought  or  ought  not  to  be  allowed.  The  true  import  ot 
the  evidence  is  duly  weighed,  false  colours  aie  taken  off,  and  all  points  of 
law  which  arose  at  the  trial  are  upon  full  deliberaticm  clearly  exfdained 
and  settled. 

Nor  do  the  courts  lend  too  easy  an  ear  to  every  application  for  a  review 
of  the  former  verdict.  They  must  he  satisfied,  that  there  are  strong  pro- 
bable grounds  to  suppose  that  the  merits  have  not  been  fairly  and  fully 
discussed,  and  that  the  decision  is  not  agreeable  to  the  justice  and  truth  of 
the  case.  A  new  trial  is  not  granted,  where  the  value  is  too  inconsidera- 
ble to  merit  a  second  examination.  It  is  not  granted  upon  nice  and  formal 
objections,  which  do  not  go  to  the  real  merits.    It  is  not  granted  in  cases  of 
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•triel  i%hl  or  swrnmum  jusy  wJiere  ^  rigorous  exaction  of  eztreniQ  leaal 
JQitioe  is  fastdly  recoat^eable  to  coBscieaee.  Nor  is  it  granted  where  me 
scales  of  evidenoe  hang  nearly  equal :  that  which  leans  against  the  for- 
HMr  verdict  ought  always  Tery  stnmgly  to  preponderate. 

In  granting  such  farUier  tnal  (which  is  matter  of  sound  discretion)  the 
oouit  has  also  an  opportunity;  which  it  seldom  fails  to  improre,  of  supply- 
ing those  defects  in  this  mode  of  trial  which  were  stated  in  the  preceding 
chapter ;  hy  laying  the  party  applying  under  all  such  equitable  terms,  as 
his  antagonist  shall  desire  and  mutually  offer  to  comply  with :  such  as 
the  disooTery  of  some  facts  upon  oath ;  the  admission  of  others,  not  in- 
tended to  be  litigated ;  the  production  of  deeds,  books,  and  papers ;  the 
examination  of  witnesses,  infirm  or  going  beyond  sea ;  and  die  like.    And 
the  delay  and  expense  of  this  proceeding  are  so  small  and  tiifting,  that  it 
seldom  can  be  moved  for  to  gain  time  or  to  gratify  humour.    The  nu>- 
tion  must  be  made  within  the  first  four  days  of  the  next  succeeding 
term  (3),  within  which  term  it  is  usually  heard  and  decided.     And  it  is 
worthy  observation,  how  infinitely  superior  to  all  others  the  trial  by  jury 
approves  itself,  even  in  the  very  mode  of  its  revision.     In  every  other 
country  of  Europe,  and  in  those  of  our  own  tribunals  which  con- 
form themselves  to  the  ^process  of  the  civil  law,  the  parties  are  at    [*393] 
liberty,  whenever  they  please,  to  appeal  from  day  to  day  and 
from  court  to  court  upon  questions  merely  of  fact ;  which  is  a  perpetual 
source  of  obstinate  chicane,  delay,  and  expensive  htigation  («).    WiUi  us 
no  new  trial  is  allowed,  unless  there  be  a  manifest  mistake,  and  the  sub* 
ject-matter  be  worthy  of  interpositioiL    The  party  who  thinks  himself 
aggrieved,  may  still,  if  he  pleases,  have  recourse  to  his  writ  of  attaint 
Biter  judgment ;  in  the  course  of  the  trial  he  may  demur  to  the  evidence, 
or  tender  a  bill  of  exceptions.    And*  if  the  first  is  totally  laid  aside,  and 
the  other  two  very  seldom  put  in  practice,  it  is  because  long  experience 
has  shewn,  that  a  motion  for  a  second  trial  is  the  shortest,  cheapest,  and 
most  effectual  cure  for  all  imperfections  in  the  verdict ;  whether  they  arise 
Ixom  the  mistakes  of  the  parties  themselves,  of  their  counsel  or  attorneys, 
07  even  of  the  judge  or  jury. 

2.  Arrests  of  judgment  (4)  arise  from  intrmsie  causes,  appearing  upon  the 

(«)  Not  WMnj  yean  agp  an  appeal  was  brought  bi  April  1749 ;  the  auestion  beinr  only  oa  the  pro- 

to  the  boose  of  lords  from  the  court  of  session  in  perty  in  an  ox,  adj  udged  to  be  of  the  valne  of  three 

ScaUand,  in  a  cause  between  Napier  and  Macfar-  guineas.    No  pique  or  spirit  could  have  made  such 

*  ~      It  was  instituted  in  March  1745 ;  and  (after  a  cause,  hi  the  court  of  king's  bench  or  c 


many  interlocutory  orders  and  sentences  below,  pleas,  have  lasted  a  Unth  of  thai  time,  or  haT« 

aiipaaled  firon  and  reheard  as  lar  as  the  course  of  cost  a  twentieth  part  of  the  expense, 
ivoceedinga  would  admit)  was  finally  deteimined 

(3)  Ib  New-York,  the  motion,  if  fboaded  on  reat  of  judgment  for  any  thing  wluoh  lie  W^ 
iiraguUiiij,  must  be  made  at  the  next  term  af-  have  pleaded  in  abatementf  2  Bla.  R.  1120. 
ter  the  trial,  or  the  delay  be  excused :  if  the  Surplaaage  will  not  vitiate  after  verdict,  aa  ut 
motion  be  founded  on  the  merits,  it  would  be  an  trover  atatiag  the  poaseaaion  of  the  goods  in 
maaenoed  motion  and  heard  in  ita  regular  or-  plaintiff  on  the '3d  of  March,  and  the  oonver- 
der  on  the  calendar.  Rulea  Sup.  Court,  47,  &c.  sion  by  defendant  "  ailerwards  towUonthtlH 

(4)  The  parties  cannot  move  in  arreat  of  of  March,**  it  was  lield  that  aAerwaida  might 
tpdgment  for  any  thing  that  ia  aided  after  ver-  stand,  and  the  other  words  be  treated  aa  aor- 
diet  at  common  law,  or  by  the  statute  of  plusase.  Cro.  C.  426.  The  motioa  ia  arreat 
amMuimenta,  or  cured,  aa  matter  of  form  by  of  judgment,  &c.  may  be  made  in  the  kingls 
tfaie  atatnte  of  jeofula.  See  1  Saund.  228.  n.  bench  at  any  time  before  judgment  ia  given,  5 
<I).  It  ia  a  general  role  that  a  verdict  will  aid  T.  R.  445.  2  Stra.  845.  though  a  new  trial 
A  tide  imperteetly  aet  out,  but  not  an  imper-  has  been  previously  moved  for.  Doug.  745, 0. 
Uet  title.  2  Burr.  1159.  3  Wila.  275.  4  T.  In  the  common  pleas,  the  motion  must  be  made 
R.  47&    Tha  dilMidamt  oaonot  move  in  ar-  before  or  on  the  appearance  day  of  the  ratoia 

t  Contn,  1  Chitty'a  PL  38,33. 
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face  of  the  record.  ^  Of  this  kind  are,  first,  where  the  declaratioii  Tsriev 
totally  from  the  original  writ ;  as  where  the  writ  is  in  debt  or  detinue,  and 
the  plaintiff  declares  in  an  action  on  the  case  for  an  assumpsit :  for,  the 
original  writ  out  of  chancery  being  the  foundation  and  warrant  of  th« 
whole  proceedings  in  the  common  pleas,  if  the  declaration  does  not  puisne 
the  nature  of  the  writ,  the  court's  authority  totally  fails.  Also,  secondly, 
where  the  verdict  materially  differs  from  the  pleadings  and  issue  thereon ; 
as  if,  in  an  action  for  words,  it  is  laid  in  the  declaration  that  the  defendant 
said,  "  the  plaintiff  ^t^  a  bankrupt ;"  and  the  verdict  finds  specially  that  he 
said,  '*  the  plaintiff  wiU  be  a  bankrupt."    Or,  thirdly,  if  the  case  laid  in  the 

declaration  is  not  sufficient  in  point  of  law  to  found  an  action 
[*394]    upon.     And  this  is  an  invariable   *rule  with  regard  to  arrests 

of  judgment  upon  matter  of  law,  "  that  whatever  is  alleged  in  ar- 
rest of  judgment  must  be  such  matter,  as  would  upon  demurrer  have  been 
sufficient  to  overturn  the  action  or  plea."  As  if,  on  an  action  for  slander 
in  calling  the  plaintiff  a  Jew,  the  defendant  denies  the  words,  and  issue  is 
joined  thereon ;  now,  if  a  verdict  be  found  for  the  plaintiff,  that  the  words 
were  actually  spoken,  whereby  the  fact  is  established,  still  the  defendant 
may  move  in  arrest  of  judgment,  that  to  call  a  man  a  Jew  is  not  action- 
able :  and,  if  the  court  be  of  that  opinion,  the  judgment  shall  be  arrested, 
and  never  entered  for  the  plaintiff.  But  the  rule  will  not  hold  e  canverso^ 
**  that  every  thing  that  may  be  alleged  as  cause  of  demurrer  will  be  good  in 
arrest  of  judgment ;"  for  if  a  declaration  or  plea  omits  to  etate  some  par- 
ticular circumstance,  without  proving  of  which,  at  the  trial,  it  is  impossible 
to  support  the  action  or  defence,  this  omission  shall  be  aided  by  a  verdict 
As  if,  in  an  action  of  trespass,  the  declaration  doth  not  allege  that  the  tres- 
pass was  committed  on  any  certain  day  (to) ;  or  if  the  defendant  justi- 
fies, by  prescribing  for  a  right  of  common  for  bis  cattle,  and  does  not  plead 
that  his  cattle  were  levant  and  eauchant  on  the  land  {x)  (5) ;  though  either  of 
these  defects  might  be  good  cause  to  demur  to  the  declaration  or  plea,  yet 
if  the  adverse  party  omits  to  take  advantage  of  such  omission  in  due  time, 
but  takes  issue,  and  has  a  verdict  against  him,  these  exceptions  cannot 
after  verdict  be  moved  in  arrest  of  judgment.  For  the  verdict  ascertains 
those  facts,  which  before  from  the  inaccuracy  of  the  pleadings  might  be 
dubious ;  since  the  law  will  not  suppose,  that  a  jury  under  the  inspection 
of  a  judge,  would  find  a  verdict  for  the  plaintiff  or  defendant,  unless  he 
had  proved  those  circumstances,  without  which  his  general  allegation  is 

(defective  (y).  Exceptions,  therefore,  that  are  moved  in  arrest  of  judg- 
ment, must  be  much  more  material  and  glaring  than  such  as  will  main- 
tain a  demurrer :  or,  in  other  words,  many  inaccuracies  and  omissions, 
which  would  be  fatal,  if  early  observed,  are  cured  by  a  subsequent  verdict ; 
and  not  suffered,  in  the  last  stage  of  a  cause,  to  unravel  the  whole 
[*395]  proceedings.  *But  if  the  thing  omitted  be  essential  to  the  action 
or  defence,  as  if  the  plaintiff  does  not  merely  state  his  title  in  a  de- 

(w)  Carth.  889.  .  (y)  1  Mod.  S92. 

(«)  Cro.Jac.44. 

-  '  ■- 

of  the  habeas  corpora  juratorum.    Barnes,  445.  of  mistake  of  the  form  of  actioiif  or  otherwise, 

In  the  exchequer,  the  motion  must  be  made  the  plaintiff  is  at  liberty  to  proceed  de  novo  in 

within  the  first  four  days  of  the  next  term  a  fresh  action.  1  Mod.  207.  Vin.  Ab.  tit  Judg- 

afler  the  trial,  and  it  may  be  made  after  an  un-  ment,  Q.  4.    Bla.  R.  631.    Each  [wrty  pays 

successful  motion  for  a  new  t^ial.    See  Man-  his  own  costs  upon  the  judgment  being  airest- 

ning's  Ex.  Prac.  353.  Tidd,  960,  1 ;  but  see  7  ed.    Cowp.  407. 

Price,  566.  (5)  See,  howeYsr,  1  Swuid.  8S8,  note  1. 

If  the  judgment  be  arrested  in  cdDseqaence 
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Active  muiner,  but  sett  fbith  a  title  that  ia  tetally  defectiTe  in  itself  (s),  or  if 
le  an  action  of  debt  the  defendant  pleads  not  guiLty  instead  of  nii  debet  (a), 
these  cannot  be  cured  by  a  yerdict  for  the  plaintiff  in  the  first  case,  or  for 
the  defendant  in  the  second. 

If,  by  the  misconduct  or  inadvertence  of  the  pleaders  (6),  the  issue  be 
joined  <m  a  fact  totally  inunaterial,  or  insufficient  to  determine  the  right,  so 
that  the  court  upon  the  finding  cannot  know  for  whom  judgment  ought 
to  be  giren ;  as  if,  in  an  action  on  the  case  in  assumpsit  against  an  execu- 
tor, he  pleads  that  he  himself  (instead  of  the  testator)  m»ie  no  such  pro- 
mise (b):  or  if,  in  an  action  of  debt  on  bond  conditioned  to  pay  money  on 
or  brfore  a  certain  day,  the  defendant  pleads  payment  on  the  day  («) : 
(which  issue,  if  found  for  the  plaintiff,  woidd  be  inconclusive,  as  the  money 
might  have  been  paid  before;)  in  these  cases  the  court  will  afler  verdict 
award  a  repleader  quod  partes  replacitent ;  unless  it  appears  from  the 
whole  record  that  nothing  material  can  possibly  be  pleaded  in  any  shape 
whatsoever,  and  then  are  pleader  would  be  fruitless  (d).  And,  whenever 
a  repleader  is  granted,  the  pleadings  must  begin  de  novo  at  that  stage  of 
them,  whether  it  be  the  plea,  replication,  or  rejoinder,  4*^.  wherein  there 
appears  to  have  been  the  first  defect,  or  deviation  from  the  regular  course  (e). 

If  judgment  is  not  by  some  of  these  means  arrested  within  the  first  four 
days  of  &e  next  terra  after  the  trial,  it  is  then  to  be  entered  on  the  roll  or 
rec(Nrd  (7).     Judgments  are  the  sentence  of  the  law,  pronounced  by  the\ 
court  upon  the  matter  contained  in  the  record ;  and  are  of  four  sorts. ) 
First,. where  the  facts  are  confessed  by  the  parties,  and  the  law  determin- 
ed by  the  court  ;  as  in  case  of  judgment  upon  demurrer :  secondly,  where 
Ae  law  is  admitted  by  the  parties,  and  the  facts  disputed ;  as  in 
case  of  judgment  on  a  verdict :  thirdly,  where  *both  the  fact  and    [*396] 
the  law  arising  thereon  a^e  admitted  by  the  defendant ;  which  is 
the  case  of  judgments  by  confession  or  default :  or,  lastly,  where  the  plain^ 
tiff  is  convinced  that  eiUier  fact,  or  law,  or  both,  are  insufficient  to  support 
.his  action,  and  therefore  abandons  or  withdraws  his  prosecution  ;  which 
is  the  case  in  judgments  upon  a  rumsuit  or  retraxit. 

The  judgment,  though  pronounced  or  awarded  by  the  judges,  is  not 
.  their  determinatioQ  or  sentence,  but  the  determination  and  sentence  of  tke 
law.  It  is  the  conclusion  that  naturally  and  regularly  follows  from  the 
premises  of  law  and  fact,  which  stands  thus  :  against  him,  who  hath  rode 
over  my  com,  I  may  recover  damages  by  law  :  but  A  hadi  rode  over  my 

{*)  SallL  805.  (c)  StxB.  904. 

<m)  Cro.  EUs.  778.  (J)  4  Burr.  SOI,  SOI. 

(»)  a  Ventr.  100. («)  Raym.  458.    Salk.570. 

(6)  The  following  rulefl  have  been  laid  down  5tbly.  That  a  repleader  eannot  be  awarded 
m  this  subiect :  A  repleader  ouvht  netrer  to  be  after  a  default  at  niei  prius ;  to  which  nay  be 
allowed  till  trial,  because  the  fault  of  the  ia-  added,  that  it  can  never  be  awarded  after  a 
•iw  may  be  helped  after  the  rerdict  by  the  eta-  demurrer  or  writ  of  error,  but  only  after  iaaue 
^to  of  ieo^ils.  2dly.  If  a  repleader  be  de-  joined.  3  Salk.  306.  Nor  where  the  court 
DMd,  where  it  ehould  be  granted,  or  granted  can  give  judgment  on  the  whole  record, 
iR^ere  it  should  be  denied,  it  is  error.  3dly.  Willes,  532 ;  and  it  is  not  grantable  in  favour 
The  iudgment  of  repleader  is  general,  and  the  of  the  person  who  made  the  first  fault  in 
^zties  must  begin  again  at  the  firat  feult  pleading.  Doug.  396 ;  see  2  Saund.  319.  b. 
which  occasioned  the  immaterial  issue.  1  (7)  If  a  verdict  is  taken  generally,  with  en- 
Irfml  Ravm.  169.  Thus  if  the  declaration  be  tire  damages,  judgment  may  be  arrested  if  any 
jU,  and  the  bar  rad  replication  are  also  ill,  the  one  count  in  the  declaration  ia  bad ;  bat  if 
parses  must  begin  d«  novo :  but  if  the  bar  be  there  ia  a  general  vei^ct  of  guilty  upon  an  in- 
good  and  the  replication  ill,  at  the  replication,  dictment  consisting  of  several  counts,  and  any 
a  K«k  464.  ithW.  No  coats  are  allowed  on  one  count  is  good,  that  ia  held  to  be  sufficiaat 
«tth0r  side.    6  T.  K.  131.    2  B.  dc  P.  376.  Doug.  730. 
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eom ;  therefore  I  shall  record  damages  against  A.  If  the  major  ptopo- 
siuon  be  denied,  this  is  a  demurrer  in  law :  if  the  minor,  it  is  then  an  issue 
of  iact :  but  if  both  be  confessed  (or  determined)  to  be  right,  the  concln- 
sion  or  judgment  of  the  court  cannot  but  follow.  Which  judgment  or 
conclusion  depends  not  therefore  on  the  arbitrary  caprice  of  the  judge,  but 
/On  the  settled  and  invariable  prindples  of  justice.  Tlie  judgment,  in  short, 
i  is  the  remedy  prescribed  by  law  for  the  r^ess  of  injuries  ;  and  the  suit  or 
\  action  is  the  vehicle  or  means  of  administering  it.  What  that  remedy 
may  be,  is  indeed  the  result  of  deliberation  and  study  to  point  out,  and 
therefore  the  style  of  the  judgment  is,  not  that  it  is  decreed  or  resolved  by 
the  court,  for  then  the  judgment  might  appear  to  be  their  own  ;  but,  **  it 
is  considered,"  consideratum  est  per  curiam^  that  the  plaintiff  do  recover  his 
damages,  his  debt,  his  possession,  and  the  like :  which  implies  that  the 
judgment  is  none  of  their  own  ;  but  the  act  of  law,  pronounced  and  de- 
clared by  the  court,  after  due  deliberation  and  inquiry. 

All  these  species  of  judgments  are  either  inierloaUory  or  final.  Iniefh* 
eueory  judgments  are  such  a6  are  given  in  the  middle  of  a  cause,  upon 
some  plea,  proceeding,  or  default,  which  is  only  intermediate,  and  does  not 
finally  detennine  or  complete  the  suit.    Of  ^is  nature  are  all  judgments 

for  the  plaintiff  upon  pleas  in  abatement  of  the  suit  or  action :  in 
[*397]    *which  it  is  considered  by  the  court,  that  the  defendant  do  answer 

over,  TBspondeat  ouster ;  that  is,  put  in  a  more  substantial  plea  (/). 
It  is  easy  to  observe,  that  the  judgment  here  given  is  not  final,  but  merefy' 
interlocutory ;  for  there  are  afterwards  farther  proceedings  to  be  had,  when 
the  defendant  has  put  in  a  better  answer. 

But  the  interlocutory  judgments,  most  usually  spoken  of,  are  those  m- 
complete  judgments,  whereby  the  n^-A^of  the  plaintiff  is  indeed  estaUish- 
ed,  but  the  quantum  of  damages  sustained  by  him  is  not  ascertained  :  which 
is  a  matter  that  cannot  be  done  without  the  intervention  of  a  jury.  As 
by  the  old  Gothic  constitution  the  cause  was  not  completely  finished,  till 
the  nembda  or  jurors  were  called  in  **  ad  exeeutionnn  deereterumjudmi^  ad 
aestimatianem  pretiif  damni,  2tim,  ^c  (g)"  This  can  only  happen  where 
tho  plaintiff  recovers  ;  for,  when  judgment  is  given  for  the  defendant,  it  is 
always  complete  as  well  as  final.  And  this  ha];^>en8,  in  the  first  place, 
where  the  defendant  suffers  judgment  to  go  against  him  by  default,  or 
nikil  didt ;  as  if  he  puts  in  no  plea  at  all  to  the  plaintiff's  declaration :  by 
confession  or  cognovit  actionem,  where  he  acknowledges  the  plaintiff's  de- 
mand to  be  just :  or  by  non  suminformatus,  when  the  defendant's  attorney 
declares  he  has  no  instruction  to  say  any  thing  in  answer  to  the  plaintiff, 
or  in  defence  of  his  client ;  which  is  a  species  of  judgment  by  default.  If 
these,  or  any  of  them,  happen  in  actions  where  the  specific  thing  sued  for 
is  recovered,  as  in  actions  of  debt  for  a  sum  certain,  the  judgment  is  ab- 
solutely complete.  And  therefore  it  is  very  usual,  in  order  to  strengthen 
a  creditor's  security,  for  the  debtor  to  execute  a  warrant  of  attorney  to 
some  attorney  named  by  the  creditor,  empowering  him  to  confess  a  judg- 
ment by  either  of  the  ways  just  now  mentioned  (by  nihil  dieity  cognovit  ac- 
tionemy  or  non  sum  informatus)  in  an  action  of  debt  to  be  brought  by  the 
creditor  against  the  debtor  for  the  specific  sum  due :  which  judgment, 
when  confessed,  is  absolutely  complete  and  binding ;  provided  the  same 
•  (as  is  also  required  in  all  other  judgments)  b^  regularly  docquetted, 
1*398]    that  is,  abstracted  and  entered  in  a  book,  ^according  to  the  di- 

(/)  S  Saaiid.  so.  (g)  9mnihook,d*im*(hih.Ll;ci, 


Digitized  by 


Google 


PRIVATE  WRONGS. 


307 


ledtimiM  of  statute  4  &  5  W.  &  M.  c.  20.  But,  where  damages  are  to 
be  recovered,  a  jury  must  be  called  in  to  assess  them ;  unless  the  de- 
fendant, to  save  charges,  will  confess  the  whole  damages  laid  in  the  decla^ 
Ttticm:  otherwise  the  entry  of  the  judgment  is,  "  that  the  plaintiff  ought 
to  tecoTor  his  damages  (indefinitely),  but  because  the  court  know  not 
what  damages  the  sud  plaintiff  hath  stistained,  therefore  the  sheriff  is 
commanded,  that  by  the  oaths  of  twelve  honest  and  lawful  men  he  in* 
quire  into  the  said  damages,  and  return  such  inquisition  into  court."  This 
process  is  called  a  wrii  of  inquiry  :  in  the  execution  of  which  the  sheriff 
sits  as  judge,  and  tries  by  a  jury,  subject  to  nearly  the  same  laws  and 
conditions  as  the  trial  by  jury  at  nisi  priuSf  what  damages  the  plaintiff 
hath  really  sustained ;  and  when  their  verdict  is  given,  which  must  assess 
MfM  damages,  the  sheriff  returns  ^e  inquisition,  which  is  entered  upon 
the  roll  in  manner  of  a  postea ;  and  thereupon  it  is  considered,  that  the 
plaintiff  do  recover  the  exact  sum  of  the  damages  so  assessed.  In  like 
manner,  when  a  demurrer  is  determin^d  for  the  plaintiff  upon  an  action 
wherein  damages  are  recovered,  the  judgment  is  also  incomplete,  without 
the  aid  of  a  writ  of  inquiiy  (8). 

Final  judgments  are  such  as  at  once  put  an  end  to  the  action,  by  de- 
claring tLu  the  plaintiff  has  either  entitled  himself,  or  has  not,  to  recover 

(8)  It  hw  been  said,  by  C.  J.  Wilmot,  thet 
'*  Uue  is  an  inqnett  of  office  to  infonn  the  con- 
•eience  of  the  coart,  who,  if  they  please,  may 
tbeniselTes  assesa  the  damages.'*  3  Wils.  63. 
Hence  a  practice  is  now  established  in  the 
eonits  of  King's  bench  and  common  pleas,  in 
actions  where  judgment  is  recovered  by  de- 
faalt  upon  a  bill  of  exchange  or  a  pfonisaory 
note,  to  refer  it  to  the  master  or  prothonotary 
to  ascertain  what  is  dne  for  principal,  interest, 
and  costs,  whoae  ropoit  supersedes  the  neces- 
sity of  a  writ  of  inquiry.  4  T.  R.  375.  1  H. 
BL  541.  And  this  practice  is  now  adopted  by 
the  oontt  of  exchequer.  4  Price,  134;  see 
further,  Tidd,  8  ed.  817,  8,  9.t  In  cases 
of  difficulty  and  importance,  the  court  will 
give  leave  to  have  the  writ  of  inquiry  execut- 
ed before  a  judge  at  sittings  or  mn  prnw;  and 
then  the  juogn  acts  only  as  an  assistant  to  the 
sheriff.  The  number  of  the  jurors  sworn 
upon  this  inquest  need  not  be  confined  to 
twelve ;  for  when  a  writ  of  inquiry  was  exe- 
cuted at  the  bsff  of  the  court  of  king's  bench, 
in  an  action  of  feandalum  magruUumf  brought 
W  the  duke  of  York  (afterwards  James  the 
Second)  «^nst  Titus  Oates,  who  had  called 
him  a  traitor ;  fifteen  were  sworn  upon  the 
juiy,  who  gave  all  the  damages  laid  in  the  de- 
claration, viz,  100,0002.  In  that  case  the  she- 
riffs of  Middlesex  sat  in  court,  covered,  at 
the  table  below  the  judges.    3  St  Tr.  987. 

Before  the  8  d(  9  W;  III.  c.  11.  the  penalty 
in  a  bond  for  the  perfoimanoe  of  covenants, 
became  forfeited  upon  a  single  breach  thereof. 
Bat  now  by  the  8th  section  of  that  statute. 


though  the  plaintiff  is  permitted  to  enter  up 
judgment  for  the  whole  penalty,  it  can  only 

t  In  New-Yoik,  if  die  deelaintioa  set  forth 
a  vrinen  oootnetfor  the  absblme  pavment  of 
money,  or  on  a  pnmissoty  note,  bill  of  ex* 
chno^,  or  draft,  or  for  the  pajrment  of  a  sum 
cettain  though  payable  in  speoifie  articles,  or 
for  the  d^veiy  of  speoifio  articles  at  a  fixed 


stand  as  a  security  for  the  damages  actually 
sustained.  The  plaintiff  must  then  proce^ 
by  suggesting  breaches  on  the  roll,  of  which 
it  is  usual  to  ^ve  a  copy  to  the  defendant, 
with  notice  of  inquiry  for  the  sittings  or  assi> 
ses ;  and  the  damages  are  assessed  upon  the 
writ  in  the  usual  way  by  a  jury ;  and  upon 
payment  of  them,  execution  upon  the  judc- 
ment  entered  up  ia  suyed,  the  judement  itself 
remaining  as  a  security  against  further  breach- 
es. See  Tidd,  6  ed.  632.  This  statute  does 
not  extend  to  a  bond  conditioned  for  the  pay- 
ment of  a  sum  certain  at  a  day  certain,  as  a 
post  obit  bond,  2  B.  d(  C.  82 ;  nor  a  common 
money  bond,  4  Ann.  c.  16.  s.  13.  1  Saund.  58 '; 
nor  a  warrant  of  attorney  payable  by  instal- 
ments, 3  Taunt  74.  5  Taunt  264 ;  though  a 
bond  be  also  given,  2  Taunt  195 ;  nor  to  a 
bail-bond,  2  B.  dc  P.  446;  nor  a^titioning 
creditor's  bond.  3  East.  22.  7  T.  K  300. 
But  all  other  bonds,  either  for  payment  of  mo- 
ney by  instalments,  or  of  annuities,  or  for  the 
performance  of  any  covenants  or  agreements, 
are  within  the  statute.  See  8  T.  R.  126.  6 
East  550.  2  Saund.  187.  n.  (c).  3  M.  &  S. 
156.  1  Chitty  on  PI.  507,  where  the  parties 
in  a  bond  agree  that  the  sum  mentioned  to  be 
paid  on  a  breach  of  any  of  its  covenants,  shall 
be  taken  to  be,  and  be  considered  as,  ttqndat- 
ed  damagest  the  oase  is  not  then  within  the  sta- 
tute, and  the  whole  sum  becomes  at  once 
payable,  according  to  the  terms  of  the  agree- 
ment ;  for,  where  the  precise  sum  is  the  ascer- 
tained damage,  the  jury  are  confined  to  it 
See  4  Burr.  2225.  2  B.  d(  P.  346.  1  Camp. 
7a    2  T.  R.  32.  Holt  Rep.  43. 

price,  or  if  it  be  OB  a  baiMMod  whars  tka  oth 
ginal  suit  contained  sach  deolantion,  the 
clerk  may  assess  the  damages.  (»  R.  S.  356^ 
^1,2:358,610.)  For  the  set  eorrsspoiidiag 
toedteW.IIi  e.  n.  see  9  R.  8.978,^8^ 
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the  remedy  he  sues  for.  In  which  case,  if  the  jodgment  be  for  the  plaiii^ 
tifi*,  it  is  also  considered  that  the  defondant  be  either  amerced,  for  his  wilful 
delay  of  justice  in  not  immediately  obeying  the  king's  writ  by  rendering 
the  plaintiff  his  due  (h) ;  or  be  taken  up,  eapiatur,  till  he  pays  a  fine  to  the 
king  for  the  public  misdemeanor  whicn  is  coupled  with  the  private  injury, 
in  all  cases  of  force  (t),  of  falsehood  in  denying  his  own  deed  (A),  or  un- 
justly claiming  property  in  replevin,  or  of  contempt  by  disobeying  the  com- 
mand of  the  king's  writ  or  the  express  prohibition  of  any  statute  (/).  But 
now  in  case  of  trespass,  ejectment,  assault,  and  false  imprisonment,  it  ia 
provided  by  the  statute  5  &  6  W.  ^  M.  c.  12.  that  no  writ  of  ccqnas  shall 
issue  for  this  fine,  nor  any  fine  be  paid  ;  but  the  plaintiff  shall  pay  6^.  Sd. 
to  the  proper  officer,  and  be  allowed  it  against  the  defendant  among  hia 
other  costs.     And  therefore  upon  such  judgments  in  the  common  pleaa 

they  used  to  enter  that  the  fine  was  remitted,  and  now  in  both, 
[*399]    courts  they  take  no  notice  of  any  fine  or  capias  at  all  (m).     *But 

if  judgment  be  for  the  defendant,  then  in  case  of  fraud  and  deceit 
to  the  court,  or  malicious  or  vexatious  suits,  the  plaintiff  may  also  be 
fined  (n) ;  but  in  most  cases  it  is  only  considered,  that  he  and  his  pledges 
of  prosecuting  be  (nopiinally)  amerced  for  his  false  claim,  profalso  datnore 
stiOy  and  that  the  defendant  may  go  thereof  without  a  day,  eal  inde  sine  die,. 
that  is,  without  any  farther  continuance  or  adjournment ;  the  king's  writ, 
commanding  his  attendance,  being  now  fully  satisfied,  and  his  innocence 
publicly  cleared  (o)  (10). 

Thus  much  for  judgments ;  to  which  costs  are  a  necessary  appendage ; 
it  being  now  as  well  the  maxim  of  ours  as  of  the  civil  law,  that  *'  victus 
victori  in  expensis  eondemnandus  est  (p)  :"  though  the  common  law  did  not 
professedly  allow  any,  the  amercement  of  the  vanquished  party  being  his 
only  punishment.  The  first  statute  which  gave  costs,  eo  nomine^  to  the 
demandant  in  a  real  action  was  the  statute  of  Gloucester,  6  Edw.  I.  c.  1, 


(ik)  8  Rep.  40. 61. 

(«)  8  Rep.  59.  11  Rep.  43.  ft  Mod.  385.  See  Ap- 
pend. No.  II.  M. 

(k)  F.  N.  B.  121.  Co.Litt.  131.  8  Rep.  00.  1 
Roll.  Abr.  S19.  LOl.  Entr.  379.  C.  B.  HiL  4  Ann. 
rot.4M. 


(/)  8  Rep.  00. 

(m)  Salk.  54.   Garth.  890. 

(»)  8  Rep.  59.  00. 

(0)  Append.  No.  m.  4  0. 

ip)  Cod.  3.  1.  13. 


(10)  At  common  law  the  death  of  a  aole 
pilaintiff  or  sole  defendant  at  any  time  before 
foul  judgment  abated  the  suit,  but  now,  by 
17  Car.  TI.  c.  8.  where  either  party  dies  be- 
tween verdict  and  judgment,  it  may  still  be 
entered  up  within  two  terms  after  the  verdict 
This  statute  does  not  apply  where  either  party 
dies  after  interlocutory  judgment,  and  before 
the  return  of  the  inquiry.  4  Taunt.  884. 
There  must  be  a  scire  facias  to  retritre  the 
judgment  thus  entered  up,  before  execution. 
1  Wils.  302.  By  the  8  &  9  W.  III.  ell.  the 
auuM  omunu  in  the  statute  of  Charles  II.  is 
supplied.  It  provides  that  in  case  of  either 
party  dyin^  between  interlocutory  and  final 
ludgment  m  any  action  which  might  have 
beeA  maintained  by  or  against  the  personal  re- 
presentative of  the  party  dying;  or  in  case  of 
one  or  more  of  the  plaintiflfs  or  defendants  dy- 
ing, ia  an  aelion,  toe  eauM  of  which  woold  br 
Uv  sunriTe  to  the  surriTois,  the  action  shall 
not  abtte  by  reason  thereof,  bat  the  death 
being  suggested  on  the  record,  the  action  shall 
pioeeed.  Tbs  death  of  either  party  in  the  in- 
terval of  healing  and  deciding  upon  motions 


in  arrest  of  judgment,  special  verdicts,  and  the 
lile,  does  not  deprive  the  party  of  the  right  to 
enter  up  judgment,  though  the  delay  thus  oc- 
casioned by  the  court  may  exceed  two  terms 
after  verdict.  See  Tidd,  8  ed.  966,  7.  1168, 
9.  It  has  been  held,  that  if  the  party  die  afker 
the  assises  begin,  though  before  the  trial  of  the 
cause,  it  is  within  the  statute,  which,  being 
remedial,  must  be  construed  favourably,  and 
the  assises  being  considered  but  aa  one  day  in 
law.  1  Salk.  8.  7  T.  R.  31 ;  see  2Ld.  Raym. 
1415.  n.  But  in  the  common  pleas,  a  verdict 
and  judgment  were  set  aside  when  the  de- 
fendant died  the  night  before  trial  at  the  sit- 
tings in  term.  3  B.  dc  P.  549.  And  where 
the  verdict  has  been  taken  subject  to  a  refe- 
rence, the  death  of  a  party  before  an  award, 
revokes  the  authority  of  the  arbitrator.  1 
Marsh,  366.  2  B.  dK  A.  394.  2  Chitty  R.  438. 
The  sane  laiw  prsvails  in  New-York,  (2  R. 
S.  366,  dec.)  except  that  the  death  of  a  party 
before  verdict  aotuallT  rendered,  though  on  a 
day  of  the  sitting  of  the  court,  avoids  ue  ver^ 
diet  as  to  suck  paitj. .  (Id.  387.  ^  6.) 


Digitized  by 


Google 


PRIVATE  WRONGS.  309 

«8  did  the  statute  of  Marlbridge,  52  Hen.  III.  c.  6,  to  the  defendant  in  one 
particular  case,  relative  to  wardship  in  chivalry :  though  in  reality  costs 
were  always  considered  and  included  in  the  quantum  of  damages,  in  such 
actions  where  damages  are  given ;  and,  even  now,  costs  for  the  plaintiff 
are  always  entered  on  the  roll  as  increase  of  damages  by  the  court  (q). 
But,  because  those  damages  were  frequently  inadequate  to  the  plaintiff's 
expenses,  the  statute  of  Gloucester  orders  costs  to  be  also  added ;  and  far- 
ther directs,  that  the  same  rule  shall  hold  place  in  all  cases  where  the 
party  is  to  recover  damages.  And  therefore  in  such  actions  where  no 
damages  were  then  recoverable  (as  in  quare  impedii,  in  which  damages 
were  not  given  till  the  statute  of  Westm.  2.  13  £dw.  I.)  no  costs  are  now 
allowed  (r) ;  unless  they  have  been  expressly  given  by  some  subsequent 
statute  (11).  The  statute  3  Hen.  VII.  c.  10.  was  the  first  which  allowed 
any  costs  on  a  writ  of  error.  But.no  costs  were  allowed  the  defendant  in 
toy  shape,  till  the  statutes  23  Hen.  VIII.  c.  15.  4  Jac.  I.  c.  3.'  8  &  9  W. 
III.  c.  11.  4  &  5  Ann.  c.  16.  which  very  equitably  gave  the  defendant,  if 
he  prevailed,  the  same  costs  as  the  plaintiff  would  have  had,  in  case  he 
had  recovered.  These  costs  on  both  sides  are  taxed  and  moderated  by  the 
prothonotary,  or  other  proper  officer  of  the  court  (12). 

*The  king  (and  any  person  suing  to  his  use)  (s)  shall  neither  [*400] 
pay  nor  receive  costs ;  for,  besides  that  he  i&not  included  under  the 
j^eneral  words  of  these  statutes,  as  it  is  his  prerogative  not  to  pay  them  to  a 
subject,  so  it  it  beneath  his  dignity  to  receive  them  (13).  And  it  seems  rea- 
sonable to  suppose,  that  the  queen-consort  participates  of  the  same  privi- 
lege ;  for  in  actions  brought  by  her,  she  was  not  at  the  common  law  oblig- 
ed to  find  pledges  of  prosecution,  nor  could  be  amerced  in  case  there  was 
judgment  against  her  {t).  In  two  other  cases  an  exemption  also  lies  from 
paying  costs.  Executors  and  administrators,  when  suing  in  the  right  of 
the  deceased,  shall  pay  none  {u) ;  for  the  statute  23  Hen.  VIII.  c.  15.  doth 
not  give  costs  to  defendants,  unless  where  the  action  supposeth  the  contract 
to  be  made  with,  or  the  wrong  to  be  done  to,  the  plaintiff  himself  (14),  (15). 

(q)  Append.  No.  11. 6  4.  (0  F.  N.  B.  101.    Co.  Litt.  133. 

<r)  10  Rep.  116.  («)  Cro.  Jac.  3S9.    1  Ventr.  9S. 

(#)  Stat.  M  Hen.  VIII.  c.  8. 

(11)  Wherever  a  party  has  sastained  damage,  ment  of  such  debt,  are  to  be  paid."  By  43 
and  a  new  act,  gives  another  than  the  com-  Oeo.  HI.  c.  99.  s.  41.  casta  may  be  levied 
mon  law  remedy,  sach  party  may  recover  costs  against,  collector*  of  tazeSf  in  certain  cases, 
as  well  as  damages ;  for  the  statate  of  GIou-  See  3  Price,  280.  In  eauity,  the  attorney -ee- 
eester  extends  to  give  costa  in  all  cases  where  neral  receives  costs,  where  he  is  made  a  de- 
damages  are  given  to  any  plaintiff,  in  any  ac-  fendant  in  respect  of  legacies  given  to  chari- 
tioa,  by  any  statute  after  that  parliament.  2  ties,  or  in  respect  of  the  immediate  rights  of 
Inst.  289.    6  T.  R.  355.  the  crown  in  cases  of  intestacy.    And  see  1 

(12)  As  to  costs  in  New- York,  see  2  R.  S.  &  S.  394. 

8.  613,  dec. ;  the  state  is  liable  for  costs  where  (14)  If  executors  sue  as  executors  for  mo- 
it  is  the  sctuai  plaintiff;  when  the  suit  is  in  ney  paid  to  their  use  after  the  testator's  death, 
name  of  the  People  on  behalf  of  a  relator,  he  they  shall  pay  costs.  5  T.  R.  234.  Tidd,  1014. 
ia  than  liable.    (Id.  619. 1  38,  39.)  When  executors  and  administrators  are  de- 

(13)  There  are  some  exceptions  to  the  rule,  fendants,  they  pay  costs,  like  other  persons. 
that  the  king  neither  pays  nor  receives  costs.  Tidd,  8  ed.  1016.  Or  wherever  the  cause  of 
Tbas,  by  33  Hen.  YIII.  c.  39.  s.  54.  the  king,  action  arises  in  the  time  of  the  executor,  as 
in  all  stiits,  upon  any  obligations  or  special-  the  conversion  in  the  case  of  trover,  the  exe- 
txes  made  to  himself,  or  to  his  use,  shall  have  cutor  shall  pay  costs,  because  it  is  not  necea- 
and  recover  his  just  debts,  eosu,  and  damages,  sary  to  bring  the  action  in  the  character  of 
as  other  common  persons  used  to  do.  By  the  executor.  7  T.  R.  358.  Sa  an  executor  or 
25  Oeo.  III.  c.  35.  if  the  goods  and  chattels  administrator  is  liable  to  psy  the  costs  of  a 
are  inaafficient,  3  Price,  40.  and  the  lands  are  nonnns.  6  T.  R.  654.  See  in  general,  Tidd, 
•old  towards  discharging  the  debt  due  to  the  8  ed.  1014. 

eioam,  in  such  ease,  "lUl  eotU  and  expenses        (15)  In  New-York,  executors  and  adminis- 
iaeorred  by  the  crown,  in  enforcing  tM  pay-    tratois,  whether  plaintiffs  or  defendants,  ate 
Vol-.  II.  42 
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And  paupers,  that  is,  such  as  wiU  swear  themselves  not  worth  five  poundto, 
are,  by  statute  11  Hen.  VII.  c.  12,  to  have  original  writs  and  subpoenas 
gratis,  and  counsel  and  attorney  assigned  them  without  fee  ;  and  are  ex- 
cused from  paying  costs,  when  plaintiffs,  by  the  statute  23  Hen.  VIII.  c. 
15.  but  shall  suffer  other  punishment  at  the  discretion  of  the  judges.  And 
it  was  formerly  usual  to  give  such  paupers,  if  nonsuited,  their  election 
either  to  be  whipped  or  pay  the  costs  (w) :  though  that  practice  is  now 
disused  (a?)  (16).  It  seems  however  agreed,  that  a  pauper  may  recover 
eosts,  though  he  pays  none  (17) ;  for  the  counsel  and  clerks  are  bound  to 
give  their  labour  to  Atm,  but  not  to  his  antagonist  (y)  (18).  To  prevent 
also  trifling, and  malicious  actions,  for  words,  for  assault  and  hattery,  and 
for  trespass,  it  is  enacted  by  statutes  43  Eliz.  c.  6  (19),  21  Jac.  I.  c.  16, 
and  22  &  23  Car.  II.  c.  9.  ^  136,  that,  where  the  jury  who  try  any  of 
these  actions  shall  give  less  damages  than  40^.  the  plaintiff  shall  be  al- 
lowed no  more  costs  than  damages,  unless  the  judge  before  whom  the 
cause  is  tried  shall  certify  under  his  hand  on  the  back  of  the  record,  that 
an  actual  battery  (and  not  an  assault  only)  was  proved,  or  that  in  trespass 
the  freehold  or  title  of  the  land  came  chiefly  in  question.  Also 
[*401]  by  statute  4  &  5  W.  &  M.  •c.  23.  and  8  &  9.  W.  HI.  c.  1 1 .  if  the 
trespass  were  committed  in  hunting  or  sporting  by  an  inferior 
tradesman,  or  if  it  appear  to  be  wilfully  and  maliciously  committed,  the 
plaintiff  shall  have  full  costs  (z),  though  his  damages  as  assessed  by  the 
jury  amount  to  less  than  40^. 

After  fudgif tent  is  entered,  execution  will  immediately  follow,  unless  the 
party  condemned  thinks  himself  unjustly  aggrieved  by  any  of  these  pro- 
ceedings, and  then  he  has  his  remedy  to  reverse  them  by  several  writs  in 
the  nature  of  appeals,  which  we  shall  consider  in  the  succeeding  chapter. 


(w)  1  Sid.  S01.    7  Mod.  U4. 
(j)  SaJk.  506. 


(y)  1  Equ.  Ctts.  Abr.  IK. 
(x)  See  page  214,  21ft. 


not  liable  to  eosto  unless  by  the  special  order 
of  the  court.    (2  R.  S.  615,  f  17.) 

(16)  But,  as  observed  in  Tidd  Prac.  8  ed. 
94,  it  does  not  appear  that  so  disjfraceful  a 
proceeding  was  ever  adopted  by  imticting  the 
panishment. 

(17)  1  Bos.  &  P.  39.  The  pauper  in  such 
case  can  only  recover  as  costs  the  sums  he  is 
actually  out  of  pocket,  not  such  sumx  as  would 
have  been  so  paid  in  an  ordinary  suit  by  any 
other  plaintiff;  and  it  seams  that  he  and  his 
solicitor  may  be  required  to  state  on  oath  the 
amount  thus  expended  in  equity.  Uullock  on 
Costs,  228. 

(18)  See2R.  S.444,  41,&c. 

(19)  The  43  Eliz.  c.  6.  enacta,  that  where 
the  plaintiff  in  any  personal  action,  except 
for  any  title  or  interest  in  lands,  or  for  a  bat- 
tery, recovers  less  than  40*.  he  shall  have  no 
more  costs  than  damages,  if  the  judge  certi- 
fies that  the  debt  or  damages  were  under  40«. 
But  if  the  judge  does  not  grant  such  a  certi- 
ficate to  the  defendant,  the  plaintiff  recovers 
full  costs.  Actions  of  tresi>ass  vx  et  ormi's,  as 
for  beating  a  dog,  are  within  the  statute.  3 
T.  R.  38.  The  certificate  under  the  sutute 
may  be  granted  after  the  trial.  This  certi^- 
eate,  it  will  be  remarked,  ia  to  restrain  the 
costs ;  but  a  oeitificate  under  the  22  &  23  Car. 
11.  e.  9.  is  given  in  favour  of  the  plaintiff  to 


extend  them  from  a  sum  under  40*.  to  full 
costs.  If  the  defendant  justifies  the  battery, 
the  plaintiff  shall  have  full  costs  without  the 
judge's  certificate,  though  the  damages  are 
under  40*.,  for  it  is  held  the  admission  of  the 
defendant  precludes  the  necessity  of  the  cer- 
tificate. But  a  justification  of  the  assault  only 
will  not  be  sufiicient  for  this  purpose ;  for  the 
judge  must  certify  an  actual  battery.  3  T.  R. 
391.  This  certincate  also  may  be  granted  a 
reasonable  time  after  the  trial.  2  Bar.  6t 
Cres.  621  &  580. 

In  declarations  for  assault  and  battery^ 
there  is  sometimes  a  count  for  tearing  the 
plaintifi^s  clothes;  and  if  this  is  stated  as  a 
substantive  injury,  and  the  jury  find  it  to  have 
been  such,  and  not  to  have  happened  in  con- 
sequence of  the  beating,  the  plaintiff  will  be 
entitled  to  full  costs  (I  T.  R.  656.) ;  unless  the 
judge  should  assist  the  defendant  under  the 
43  Elia.  c.  6.  So  in  a  trespass  upon  land,  the 
carrying  awav,  or  aspartamtf  of  anv  indepen- 
dent personal  property  will  entitle  the  plaintiff 
to  full  costs,  unless  the  asportation,  aa  by 
digging, and  carrying  away  turves,  is  a  node 
or  qualificatioa  of  |he  trespass  upon  the  land 
Doug.  780.  See  tikese  acta,  and  the  cases 
upon  them,  fully  coUeoted,  Tiad,  967,8. 006 
to  1005. 
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CHAPTER  XXV. 

OF  PROCEEDINGS  IN  THE  NATURE  OF  APPEALS. 

Proceedings,  in  the  nature  of  appeals  from  the  proceedings  of  the 
king's  courts  of  law,  are  of  various  kmds :  according  to  the  subject-matter 
in  which  they  are  concerned.     They  are  principally  four. 

I.  A  writ  of  attaint  (1) :  which  lieth  to  inquire  whether  a  jury  of  twelve 
men  gave  a  false  verdict  (a) ;  that  so  the  judgment  following  thereupon 
may  be  reversed :  and  this  must  be  brought  in  the  lifetime  of  him  for 
whom  the  verdict  was  given ;  and  of  two  at  least  of  the  jurors  who  gave 
it.  This  lay  at  the  common  law,  only  upon  writs  of  assise ;  and  seems  to 
have  been  coeval  with  that  institution  by  king  Henry  II.  at  the  instance 
of  his  chief  justice  Glanvil :  being  probably  meant  as  a  check  upon  the 
vast  power  then  reposed  in  the  recognitors  of  assise,  of  finding  a  verdict  ac- 
cording to  their  own  personal  knowledge,  without  the  examination  of  wit- 
nesses. And  even  here  it  extended  no  farther  than  to  such  instances, 
where  the  issue  was  joined  upon  the  very  point  of  assise  (the  heirship,  dis- 
seisin, &c.),  and  not  on  any  collateral  matter ;  as  villenage,  bastardy,  ot 
any  other  disputed  fact.  In  these  cases  the  assise  was  said  to  be  turned 
into  an  inqitest  or  a  jury  (assisa  vertitur  injuratum)^  or  that  ^e  assise^  should 
be  taken  in  modum  juratae  et  non  in  medum  assisae ;  that  is,  that  the  issue 
should  be  tried  by  a  common  jury  or  inquest,  and  not  by  recognitors  of  as- 
sise (b) :  and  then  I  apprehend  that  no  attaint  lay  against  the  inquest  or 
jury  that  determined  such  collateral  issue  {c).  Neither  do  I  find  any  men- 
tion made  by  our  ancient  writers,  of  such  a  process  obtaining  after 
the  trial  by  inquest  or  jury,  in  the  old  Norman  or  feodal  actions  *pro-  [*403] 
secuted  by  writ  of  entry.  Nor  did  any  attaint  lie  in  trespass,  debt, 
or  other  action  personal,  by  the  old  common  law :  because  those  were  al- 
ways determined  by  common  inquests  or  juries  (d).  At  length  the  statute 
of  Westm.  1.  3  Edw.  I.  c.  38.  allowed  an  attaint  to  be  sued  upon  inquests^ 
as  well  as  assises,  which  were  taken  upon  any  plea  of  land  or  of  freehold. 
But  this  was  at  the  king's  discretion,  and  is  so  understood  by  the  author 
of  Fleta  (e),  a  writer  contemporary  with  the  statute  ;  though  sir  Edward 
Coke  (/)  seems  to  hold  a  difierent  opinion.  Other  subsequent  statutes  (g) 
introduced  the  same  remedy  in  all  pleas  of  trespass,  and  the  statute  34 
Edw.  III.  c.  7.  extended  it  to  all  pleas  whatsoever,  personal  as  well  as 
real ;  except  only  the  writ  of  right,  in  such  cases  where  the  mise  or  issue 
is  joined  on  the  mere  right,  and  not  on  any  collateral  question.  For  though 
the  attaint  seems  to  have  been  generally  allowed  in  the  reign  of  Henry  £e 
Second  (A),  at  the  first  introduction  of  the  grand  assise  (which  at  that  time 
might  consist  of  only  ttoelve  recognitors,  in  case  they  were  all  unanimous), 

Ca)  nn«h,464.  f.as.  10. 

(6)  Bract.  2.  4,  tr.  I,  e.  94,  4  S,  S,  i.—tr.  3,  c.  17.        (e)  2.  5,  e.  83,  ^  8,  &  IS. 
fr.  9,  c.  4. «  1, 9.    FlBt.  2. 5,  c.  t3,  « 8.  Co.  Entr.  61.        (/)  3  Inst.  llo.  3S7. 
*.    Booth,913.  &)  Stat.l£dw.ULrt.l,c.«.    6Edw.iac.7. 

Ce)  Bract.  4. 1 .  34.  S.    Flet.  ibid.  98  Edw.  HI.  c.  8. 

Id)  Yearb.  96Edw.  III.  15. 17.  Am.  pi.  15.    Flet.        {k)  Sa«  page  389. 

(1)  The  writ  of  attaint  is  abolished  bv  the  00th  section  of  the  6  C»eo.  lY.  e.  Sa  sect.  00 ' 
«ad  m  New-Yoik  by  2  R.  S.  421,  ^  00. 
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yet  subsequent  authorities  have  holden,  that  no  attaint  lies  on  a  false  rer^' 
diet  given  upon  the  mere  right,  either  at  common  law  or  by  statute  ;  be^ 
cause  that  is  determined  by  the  grand  assise,  appealed  to  by  the  party  him- 
self, and  now  consisting  of  sixteen  jurors  (t). 

The  jury  who  are  to  try  this  false  verdict  must  be  twenty-four,  and  are 
called  the  grand  jury ;  for  the  law  wills  not  that  the  oath  of  one  jury  of 
twelve  men  should  be  attainted  or  set  aside  by  an  equal  number,  nor  by 
less  indeed  than  double  the  former  (k).  If  the  matter  in  dispute  be  of  forty 
pounds  value  in  personals,  or  of  forty  shillings  a  year  in  lands  and  tene- 
ments, then  by  statute  15  Hen.  VI.  c.  5.  each  grand  juror  must  have  free- 
hold to  the  annual  value  of  twenty  pounds.  And  he  that  brings  the  at- 
taint can  give  no  other  evidence  to  the  grand  jury,  than  what  was  origi- 
nally given  to  the  petit.  For  as  their  verdict  is  now  trying,  and  the  ques- 
tion is,  whether  or  no  they  did  right  upon  the  evidence  that  appeared  to 
them,  the  law  adjudged  it  the  highest  absurdity  to  produce  any 
[*404]  subsequent  proof  upon  such  trial,  and  to  ^condemn  the  prior  ju- 
risdiction for  not  believing  evidence  which  they  never  knew.  But 
those  against  whom  it  is  brought  are  allowed,  in  affirmance  of  the  first 
verdict,  to  produce  new  matter  (/) ;  because  the  petit  jury  may  have  form- 
ed their  verdict  upon  evidence  of  their  own  knowledge,  which  never  ap- 
peared in  court.  If  the  grand  jury  found  the  verdict  a  false  one,  the  judg- 
ment by  the  common  law  was,  that  the  jurors  should  lose  their  liberam  U- 
gem  and  became  for  ever  infamous ;  should  forfeit  their  goods  and  the  pro- 
fits of  their  lands ;  should  themselves  be  imprisoned,  and  their  wives  and 
children  thrown  out  of  doors  ;  should  have  their  houses  razed,  their  trees 
extirpated,  and  their  meadows  ploughed ;  and  that  the  plaintiff  should  be 
restored  to  all  that  he  lost  by  reason  of  the  uiijust  verdict.  But  as  the  se- 
verity of  this  punishment  had  its  usual  efi^ect,  in  preventing  the  law  from 
being  executed,  therefore  by  the  statute  11  Hen.  VII.  c.  24.  revived  by  23 
Hen.  VIII.  c.  3.  and  made  perpetual  by  13  £liz.  c.  25.  an  attaint  is  al- 
lowed to  be  brought  after  the  death  of  the  party,  and  a  more  moderate 
punishment  was  infiicted  upon  attainted  jurors ;  viz.  perpetual  infamy, 
and,  if  the  cause  of  action  were  above  40/.  value,  a  forfeiture  of  20/.  apiece 
by  the  jurors,  or,  if  under  40/.,  then  5/.  apiece  :  to  be  divided  between  the 
king  and  the  party  injured.  So  that  a  man  may  now  bring  an  attaint 
either  upon  the  statute  or  at  common  law,  at  his  election  {m) ;  and  in  both 
of  them  may  reverse  the  former  judgment.  But  the  practice  of  setting 
aside  verdicts  upon  mo^on,  and  granting  new  trials,  has  so  superseded  the 
use  of  both  sorts  of  attaints,  that  I  have  observed  very  few  instances  of  an 
attaint  in  our  books,  later  than  the  sixteenth  century  (n).  By  the  old  Go- 
thic constitution  indeed,  no  certificate  of  a  judge  was  allowed,  in  matters 
of  evidence,  to  countervail  the  oath  of  the  jury ;  but  their  verdict,  however 
erroneous,  was  absolutely  final  and  conclusive.  Yet  there  was  a  proceed- 
ing from  whence  our  attaint  may  be  derived. — If,  upon  a  lawful 
[•405]  trial  before  a  superior  •tribunal,  the  jury  were  found  to  have  given 
a  false  verdict,  they  were  fined,  and  rendered  infamous  for  the  fu- 
ture (o). 

II.  The  writ  of  deceit,  or  action  on  the  case  in  nature  of  it,  may  be 

(t)  Bract.  MO.    Flet.  5.  33.  7.    Britt.  343.  h.    IS  (n)  Cro.  Bliz.  309.    Cro.  J&c.  00. 

H0D.  VL    0  Bro.    Abr.  t.  aiteintf  48.    1  Roll.  Abr.  (o)  "  5i  tamen  evidenti  argtmtenio  fcUym  jm»$9 

tSU.  amvincamtur  {id  quod  ntperiut  judieum,  cognoaetm 

(k)  Bract.  {.  4f  tr,  6,  e.  4,  ^  1.  Flat.  2.  5,  e.  S8,  k  7.  dtktt)  wmUtmhtr  tn  *Ofiw,  d€  caeitro  p^rjuri «(  w- 

(2)  Finch,  L.  480.  tutabOM,"    Stlembook  4e  jun  GoCi^  2. 1,  c  4. 

(«)  3  Intt.  104. 
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brought  in  the  conrt  of  common  pleas,  to  reverse  a  judgment  there  had  by 
fraod  or  collusion  in  a  real  action,  whereby  lands  and  tenements  have  been 
recovered  to  the  prejudice  of  him  that  hath  right.  But  of  this  enough  hath 
been  observed  in  a  former  chapter  {p)  (2). 

III.  An  audita  querela  is  where  a  defendant,  against  whom  judgment  is 
recovered,  and  who  is  therefore  in  danger  of  execution,  or  perhaps  actually 
in  execution,  may  be  relieved  upon  good  matter  of  discharfi[e,  which  has 
happened  since  the  judgment :  as  if  the  plaintiff  hath  given  him  a  general 
release  ;  or  if  ^e  defendant  hath  paid  the  debt  to  the  plaintiff,  without 
procuring  satisfaction  to  be  entered  on  the  record.  In  these  and  the  like 
cases,  wnerein  the  defendant  hath  good  matter  to  plead,  but  hath  had  no 
opportunity  of  pleading  it  (either  at  the  beginning  of  the  suit,  or  puis  dar^ 
rein  continuance^  which,  as  was  shewn  in  a  former  chapter  (q),  must  always 
be  before  judgment),  an  audita  querela  lies,  in  the  nature  of  a  bill  in  equity, 
to  be  relieved  against  the  oppression  Of  the  plaintiff.  It  is  a  writ  directed 
to  the  court,  stating  that  the  complaint  of  the  defendant  hath  been  heard, 
audita  querela  defendentis,  and  then  setting  out  the  matter  of  the  complaint, 
it  at  length  enjoins  the  court  to  call  the  parties  before  them,  and,  having 
heard  their  allegations  and  proofs,  to  cause  justice  to  be  done  between 
them  (r).  It  also  lies  for  bail,  when  judgment  is  obtained  against  them 
by  scire  facias  to  answer  the  debt  of  their  principal,  and  it  happens  after- 
wards that  the  original  judgment  against  their  principal  is  reversed  :  for 
here  the  bail,  after  judgment  had  against  them,  have  no  opportunity  to 
plead  this  special  matter,  and  therefore  they  shall  have  redress  by  audita 
querela  (s) ;  which  is  a  writ  of  a  most  remedial  nature,  and  seems 
lo  have  been  invented,  lest  in  any  case  there  should  *be  an  op-  {*406] 
pressive  defect  of  justice,  where  a  party  who  hath  a  good  defence, 
is  too  late  to  make  it  in  the  ordinary  forms  of  law.  But  the  indulgence 
now  shewn  by  the  courts  in  granting  a  summary  relief  upon  motion,  in 
cases  of  such  evident  oppression  {t),  has  almost  rendered  useless  the  writ 
of  audita  querela,  and  driiren  it  quite  out  of  practice  (3). 

(p)  See  page  165.  («)  l.RoU.  Abr.  308. 

(ff)  See  pege  310.  ^  (I)  Lord.  Raym.  489. 

(r)  Flnchrl.  488.    F.  N.*B.  103. 

(2)  Bt  etat  9  Geo.  IV.  c.  14,  sect.  8,  no  proper  to  be  tried,  the  court  has  driven  the  de- 
letion shall  be  broaght  whereby  to  charge  any  fendant  to  his  audita  querela.  1  Salk.  93. 264. 
person  upon  or  by  reason  of  any  representa-  1  Ld.  Raym.  439.  12  Mod.  240.  2  Ld.  Raym. 
tion  or  assurance  made  or  given  concerning  1295.  2  Stra.  1 198.  See  also,  6  Taunt.  561. 
«r  relating  to  the  character,  conduct,  credit,  2  Marsh.  37.  And  indeed  the  indulgence 
liability,  trade,  or]  dealings,  of  any  oUier  per-  which  of  late  has  been  shewn  by  courts  of  law 
•on,  to  the  intent  or  purpose  that  such  other  in  granting  summary  relief  upon  motion  in 
person  may  obtain  credit,  money,  or  goods  most  cases  of  evident  oppression,  for  which 
unless  such  representation  or  assurance  be  the  only  remedy  was  formerly  by  audita  quere- 
made  in  writing  signed  by  the  party  to  be  la,  has  occasioned  this  remedy  now  to  be  very- 
charged  therewith.  Statute  not  to  take  eflfect  rarely  restored  to.  An  audita  querela  may  be 
till  the  1st  of  January,  1829.  brought  in  the  same  court  in  which  the  record 

(3)  Ch.  J.  Eyre  says,  "  I  take  it  to  be  the  on  which  it  is  founded  remains,  or  returnable 
modem  practice '  to  interpose  in  a  summary  in  the  same  court ;  and  yet  the  defendant  may 
way,  in  9\\  cases  where  the  party  would  be  have  an  audita  querela  out  of  chancery,  re- 
entitled  to  j-elief  on  an  audita  querela."  1  Bos.  tnmahle  in  the  common  pleas  or  king's  bench, 
^  Pul.  428.  In  general  the  courta  will  not  and  so  it  is  sometimes  judicial,  sometimes  ori- 
put  the  defendant  to  the  trouble  and  eipense  ginal.  F.  N.  B.  239,  240.  B.  7th  edit.  An 
of  an  audita  queretoj  but  will  relieve  him  in  a  audita  querela  is  no  supersedeas ;  and  there- 
«ammary  way  on  motion,  4  Burr.  2287 ;  but  fore  execution  may  be  taken  out,  unless  a  su- 
wbere  the  ground  of  his  relief  is  a  release,  persedeas  be  aued  forth ;  and  if  an  audita 
wbon  there  is  some  doubt  about  the  execu-  querela  be  founded  on  a  deed,  it  must  be 
Uon,  or  some  matter  of  fact  which  cannot  be  proved  in  court  before  a  supersedeas  shall  be 
dosrly  aaoeitained  by  affidavit,  and  thereibre  granted.    1  Salk.  92.    1  Sid.  351.    Bat  an 
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lY.  But,  fourthly,  the  principal  method  of  redress  for  enoneoiis  jud^ 
meikts  in  the  king's  court  of  record,  is  by  wrU  of  error  to  some  superior 
court  of  appeal. 

A  writ  of  error  (u)  lies  for  some  supposed  mistake  in  the  proceedings  of 
a  court  of  record ;  ibr  to  amend  errors  in  a  base  court,  not  of  record,  a 
writ  of  false  judgment  lies  (v).  The  writ  of  error  only  lies  upon  matter  of 
law  arising  upon  the  face  of  the  proceedings  ;  so  that  no  evidence  is  re- 
quired to  substantiate  or  support  it :  there  being  no  method  of  reyersing 
an  error  in  the  determination  of  faets,  but  by  an  attaint,  or  a  new  trial,  to 
correct  the  mistakes  of  the  former  verdict  (4),  (5). 

Formerly,  the  suitors  were  much  perplexed  by  writs  of  error  brought 
upon  very  slight  and  trivial  grounds,  as  mis-spellings  and  other  mistakes 
of  the  clerks,  all  which  might  be  amended  at  the  common  law,  while  all 
the  proceedings  were  in  paper  (w) ;  for  they  were  then  considered  as  only 
in^i^n,  and  therefore  subject  to  the  control  of  the  courts.  But,  when  once 
the  record  was  made  up,  it  was  formerly  held,  that  by  the  common  law 
no  amendment  could  be  permitted,  unless  within  the  very  terms  in  which 
the  judicial  act  so  recorded  was  done  :  for  during  the  term  the  record  is  in 
the  breast  of  the  court ;  but  afterwards  it  admitted  of  no  alteration  (x). 
But  now  the  courts  are  become  more  liberal ;  and,  where  justice  requires 
it,  will  allow  of  amendments  at  any  time  while  the  suit  is  depending, 
notwithstanding  the  record  be  made  up,  and  the  term  be  past.  For 
they  at  present  consider  the  proceedings  as  insert,  till  judgment  is  given ; 
and  therefore  that,  till  then,  they  have  power  to  permit  amendments 


(«)  Append.  No.  HL  ^  0. 
(9)  Vbichy  L.  484. 


(«)  4  Burr.  1009. 
(<)  Co.Litt.900. 


audita  querela  was  lately  brought  in-  the  case 
of  Nathan  ▼.  Giles,  7  Tauut.  557.  1  Marsh. 
326.  S.  C. ;  acd  it  was  there  held  that  a  writ 
of  audita  querela  need  not  be  mored  for, 
but  is  a  proceeding  of  common  right  and  ex  dt- 
hitovuttdae.  However  the  supersedeas  found- 
ed toereon  must  be  mored  for.  If  the  plaintiff 
be  nonsuited,  he  may  have  a  new  audita  quere> 
la,  but  he  shall  not  have  a  supersedeas.  P.  N. 
B.  104.  O.  9th  edit  In  Nathan  t.  Giles,  the 
court  declared  their  opinion,  that  there  can  be 
no  motion  in  arrest  of  judgineot  on  an  audita 
querela.    2  Saund.  148.  a.  f.t 

(4)  A  writ  of  error  lies  for  some  error  or  de- 
fect in  substance,  that  is  not  aided,  amend- 
able, or  cured  at  common  law,  or  by  some  of 
the  statutes  of  jeofails.  And  it  lies  to  the 
•asmt  court  in  which  the  judgment  was  given, 
if  it  bo  erroneous  in  matter  of  fact  only ;  for 
«rror  in  fact  is  not  the  error  of  the  judges,  and 
reversing  it  is  not  reversing  their  own  judg- 
ment :  as  where  an  infant  appeared  by  attor- 
ney instead  of  guardian,  or  the  plaintiff  or  de- 
fendant at  the  time  of  commencing  the  suit 
was  a  married  woman.  If  a  judgment  in  the 
king's  bench  be  erroneous  in  matter  oi  fad 
only,  and  not  in  point  of  law,  it  may  be  re- 
versed in  the  same  court  by  writ  of  error  co- 
ram  «o&u«  or  tpuu  coram  nohia  ruident ;  so 
called  from  its  being  founded  on  the  record 
and  process,  which  are  staled  in  the  writ  to 
in  the  court  of  the  lord  the  king,  be- 


(t)  In  New-Yoik  the  Supreme  Court  may 
compel  a  witness  to  testify  to  s  mattor  to  be 


fore  the  king  himself.  But  if  the  error  be  in 
the  judfm/aU  itselfi  and  not  in  the  process,  a 
writ  oferror  does  not  lie  in  the  same  court 
upon  such  judgment.  1  Roll.  Ab.  746.  In  the 
common  pleas,  the  record  and  process  being 
stated  to  remain  before  the  king's  justices,  the 
writ  is  called  a  writ  of  error  cotam  vohU^  or 
quae  coram  vobia  residenL  On  a  judgment 
against  several  parties,  the  writ  of  error  must 
be  brought  in  all  their  names,  6  Co.  25.  3 
Mod.  134.  5ib.  16.  1  Ld.  Raym.  344w  2  ib. 
1632.  3  Burr.  1792.  2  T.  R.  737 ;  bat  if  one 
or  more  die,  the  survivors  msy  bring  the  writ 
of  error.  Palm.  151.  1  Stra.  234.  Or  if  it 
be  brought  in  the  names  of  several,  and  one  or 
more  refuse  to  appear  and  assisn  errors,  they 
must  be  summoned,  and  severed,  and  then  the 
rest  may  proceed  alone.  Yelv.  4.  Cro.  £lis. 
892.  6  Mod.  40.  1  Stra.  234.  Cas.  Temp. 
Haixlw.  135,  6. 

(5)  But  this  writ  cannot  be  brought  after 
twenty  years,  unless  in  case  of  personal  disa^ 
bility  from  infancy,  covertures,  persons  of  un- 
sound mind,  prisoners,  or  bejond  seas ;  these 
respectively  ceasing,  the  wnt  must  be  t«ougfaA 
within  five  years  aftsrwards.  See  stat.  10  dt 
11  W.  III.  c.  14. 

In  New- York  the  writ  must  be  brought  with- 
in two  years,  unless  the  party  is  under  disabi- 
lity,  and  then  within  two  jrears  after  the  remo^ 
val  of  the  disability,  provided  thf  whole  time 
shall  not  exceed  five  years.  2R.S.504,^22,dto. 

used  on  motion  beftMpe  the  eooit.    SR.  8.  564» 
1 24,  &c. 
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^by  the  eommon  law :  but  when  judgement  is  once  given  and  en-  [*407] 
mUed,  no  amendment  is  permitted  in  any  subsequent  term  (y). 
Misukes  are  also  effectually  helped  by  the  statutes  of  amendment  and 
jeofails :  so  called,  because  when  a  pleader  perceives  any  slip  in  the  form 
of  his  proceedings,  and  acknowledges  such  error  (jeofaxU\  he  is  at  liberty 
by  those  statutes  to  amend  it ;  which  amendment  is  seldom  actually  made, 
but  the  benefit  of  the  acts  is  attained  by  the  court's  overlooking  the  ex- 
ception (m).  These  statutes  are  many  in  number,  and  the  provisions  in 
Uiem  too  minute  to  be  here  taken  notice  of,  otherwise  than  by  referring, 
to  the  statutes  themselves  (a) ;  by  which  all  trifling  exceptions  are  so 
thoroughly  guarded  against,  that  writs  of  error  caimot  now  be  maintained, 
but  for  some  material  mistake  assigned  (6). 

This  is  at  present  the  general  doctrine  of  amendments ;  and  its  rise  and 
history  are  somewhat  curious.  In  the  early  ages  of  our  jurisprudence, 
when  all  pleadings  were  ore  tenus^  if  a  slip  was  preceived  and  objected  to 
by  the  opposite  party  or  the  court,  the  pleader  instantly  acknowledged  his 
error  and  rectified  lus  plea  ;  which  gave  occasion  to  that  length  of  dia- 
logue reported  in  the  ancient  year-books.  So  liberal  were  then  the  senti- 
ments of  the  crown  as  well  as  the  judges,  that  in  the  statute  of  Wales, 
made  at  Rothelan,  12  Edw.  I.,  the  pleadings  are  directed  to  be  carried  on 
in  that  principality,  **  sine  calumpnia  verhorum^  non  ohservata  ilia  dura  eansue' 
tudine,  qui  eadit  a  syllaha  eadit  a  tola  causaP  The  judgments  were  entered 
np  immediately  by  the  clerks  and  officers  of  the  court ;  and  if  any  mis- 
entry  was  made,  it  was  rectified  by  the  minutes,  or  by  the  remembrance 
of  the  court  itself. 

When  the  treatise  by  Britton  was  published,  in  the  name  and  by  au- 
thority of  the  king  (probably  about  the  13  Edw.  I.  because  the  last  sta- 
tutes therein  referreid  to,  are  those  of  Winchester  and  Westmin- 
ster the  second),  a  check  seems  intended  •to  be  given  to  the  un-  [•408] 
warrantable  practices  of  some  judges,  who  had  made  false  entries 
on  the  rolls  to  cover  their  own  misbehaviour,  and  had  taken  upon  them 
by  amendments  and  rasures  to  falsify  their  own  records.  The  king  there- 
fore declares  (6),  that  *'  although  we  have  granted  to  our  justices  to  make 
record  of  pleas  pleaded  before  them,  yet  we  will  not  that  their  own  record 
shall  be  a  warranty  for  their  own  wrong,  nor  that  they  may  rase  their  rolls, 
nor  amend  them,  nor  record  them  contrary  to  their  original  enrolment.'^ 
The  whole  of  which,  taken  together,  amounts  to  this,  that  a  record  surrep- 
titiously or  erroneously  made  up,  to  stifle  or  pervert  the  truth,  should  not 

(f )  Stat  1 1  H«B.  IV.  c.  a.  17  Car.  II.  c.  6.  (styled  In  1  Ventr.  100.  on  omnipo- 

(«)  Stra.  1011.  tent  act),  4  A  5  Ann.  c  16.  9AnD.  c.  tO.  ft  Geo.  L 

(•)  Stat.  H  Bdw.  III.  c  0.    »H«i.  V.  c.  4.    4  c  13. 

Baa.  VL  c  S.   8Hea.VI.  c  IS  *  15.    IS  Hen.  (*)  Brit pr0iM.  t,  S. 

TULcM.    18Blix.c.l4.    SlJac.  I.c.13.    16  A 

(0)  And  now,  by  stat  9  Geo.  IV.  c.  15,  eve-    the  trial  is  pending,  to  be  forthwith  amended 

f  ooart  of  record  nolding-*"  '-    ""    ---— •-  — ^ — »— « — « '*»- * 

ny  judge  aitting  at  Nisi  ] 


ly  ooart  of  reoordliolding  plea  in  civil  actions,    in  such  particular  by  some  officer  of  the  court, 
^'isi  Frios,  and  any  ooart    on  payment  of  such  costs,  if  anv,  to  the  other 


of  cyer'and  terminer  and  general  ^aol  delive-  party  as  soch  judge  or  court  snail  think  rea- 

ly  in  England,  dee.  and  Ireland,  if  any  snch  sonable,  and  thereupon  the  trial  shall  proceed 

ooart  or  judge  shall  see  fit  to  do  so,  may  cause  as  if  no  such  Tariance  had  apoeared  ;  and  iA 

the  record  on  which  any  trial  may  be  pending  case  such  trial  shall  be  bad  at  Nisi  Prios,  the 

before  any  each  judge  or  court,  in  any  citrU  order  for  the  amendment  shall  be  indorsed  on 

action,  or  in  any  indictment  or  information  for  the  pnstea,  and  returned  together  with  the  re- 

WKf  mifldsiManor,  when  any  variance  shall  cord;  and  thereupon  the  papors»  roUs,  sad 


appear  between  any  matter  in  writing  or  in    other  records  of  the  ooort  from  wUeh  snob  n* 
pnnt  produced  in  eVidence,  sad  the  recital  or    oord  is8u»d,  shall  be  awarded  aocordtngly. 
foxth  thereof  upon  the  reoonl,  whsnin       As  to  New-YoA,  see  2  R.  6. 484. 
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be  a  sanction  for  error ;  and  that  a  record,  originally  made  ttp  according 
to  the  truth  of  the  case,  should  not  afterwards  by  any  private  fasure  or 
amendment  be  altered  to  any  sinister  purpose. 

But  when  afterwards  king  Edward,  on  his  return  from  his  French  do- 
minions in  the  seventeenth  year  of  his  reign,  after  upwards  of  three  years' 
absence,  found  it  necessary  (or  convenient,  in  order  to  replenish  his  exche- 
quer) to  prosecute  his  judges  for  their  corruption  and  other  mal-practices, 
the  perversion  of  judgments  and  other  manifold  errors  (c),  occasioned  by 
their  erasing  and  altering  records,  were  among  the  causes  assigned  for  the 
heavy  punishments  inflicted  upon  almost  all  the  king's  justices, 
[*4Q9]  even  the  most  able  and  upright  (d).  The  severity  of  which  *pro- 
ceedings  seems  to  have  alarmed  the  succeeding  judges,  that 
through  a  fear  of  being  said  to  do  wrong,  they  hesitated  at  doing  what 
was  right.  As  it  was  so  hazardous  to  alter  a  record  duly  made  up,  even 
from  compassionate  motives  (as  happened  in  Hengham's  case,  which  in 
strictness  was  certainly  indefensible),  they  resolved  not  to  touch  a  record 
any  more  ;  but  held  that  even  palpable  errors,  when  enrolled  and  the  term 
at  an  end,  were  t^o  sacred  to  be  rectified  or  called  in  question  :  and,  be- 
cause Britton  had  forbidden  all  criminal  and  clandestine  alterations^  to 
make  a  record  speak  a  falsity,  they  conceived  tbat  they  might  not  judicial- 
ly and  publicly  amend  it,  to  make  it  agreeable  to  truth.  In  Edward  the 
Third's  time  indeed,  they  once  ventured  (upon  the  certificate  of  the  justice 
in  eyre)  to  estreat  a  larger  fine  than  had  been  recorded  by  the  clerk  of 
the  court  below  (e) ;  but  instead  of  amending  the  clerk's  erroneous  record, 
they  made  a  second  enrolment  of  what  the  justice  had  declared  ore  tenus  ; 
and  left  it  to  be  settled  by  posterity  in  which  of  the  two  rolls  that  absolute 
verity  resides,  which  every  record  is  said  to  import  in  itself  (/).  And,  in 
the  reign  of  Richard  the  Second,  there  are  instances  (^)  of  their  refusing 
to  amend  the  most  palpable  errors  and  mis-entries,  unless  by  the  authority 
of  parliament. 

To  this  real  sullenness,  but  affected  timidity,  of  the  judges,  such  a  nar- 
rowness of  thinking  was  added,  that  every  slip  (even  of  a  syllable  or  let- 
ter) (A)  was  now  held  to  be  fatal  to   due  pleader,  and  overturned  his 

(c)  Jvdicia  serverfenoU,  el  in  aKit  erravefmU.  very  atrocious  or  disgracefal :  for  though  remored 
(Matth.  West.  A.D.\789.)  from  the  king's  bench  at  this  time  (together  with 

(d)  AmoDgthe otherjudges,  sir  Ralph  Hengham,  the  rest  of  tlie  judges),  we  find  him^  about  eleven 
chief  justice  of  the  king's  bench,  is  said  to  have  years  afterwards,  oneof  the  jasticesin  eyre  for  the 


been  fined  7000  marks  ;  sir  Adam  Stratton,  chief    general  perambulation  of  the  forests  (Rot.  p 

baron  of  the  exchequer,  34 ,000  marks;  and  Thomas  jortit.  in  turri  Land.    89  Edw.l.  m.  8.) ;  and  the 

Wayland,  chief  justice  of  the  common  pleas,  to  next  year  made  chief  justice  of  the  common  pleas, 

have  been  attainted  of  felony,  and  to  have  abjured  {Pat.  29  Edw.  I.  m.  7.    Dugd.  chron,  ser.  11)  hi 

the  realm,  with  a  forfeiture  of  all  his  estates  :  the  which  office  he  continued  tiUliLs  death  in  S  fidw.  VL 

whole  amount  of  the  forfeitures  being  upwards  of  IClaua.  1  Edw  H.  m.  10.    Pat.  9  Biw.  II.  p.  1,  at.  9. 

100,000  marks,  or  70,000  pounds.    (3  Pryn.  Rec.  Dugd.  34.    Selden,  pref.  to  Henghain.)    There  is 

401 ,  40S.)    An  incredible  sum  in  those  days,  before  an  appendix  to  this  tradition,  remembered  by  ios* 

paper  credit  was  in  use,  and  when  the  annual  sala-  tice  Southcote  in  the  reign  of  queen  Elixabeth  (3 

?'  of  a  chief  justice  was  only  sixty  marks.    {Clmu.  Inst.  73.    4  Inst.  fiSft. ),  that  with  this  fine  of  chief 

Edu.  I.  m.  6.  Dugd.  chrm.  9«r.  S0.)    The  charge  justice  Hensham  a  clock-house  was  built  at  West- 

against  sir  Ralph  Hengham  (arery  learned  judge,  minster,  and  furnished  with  a  clock,  to  be  heard 

to  whom  we  are  obliged  for  two  excellent  treatises  into  Westminster-hall.    Upon  which  stoiy  I  shall 

of  practice)  was  only,  according  to  a  tradition  that  only  remark,  that  (whatever  early  instances  may 

was  current  in  Richard  the  Third's  time,(year-book,  be  found  of  the  private  exertion  of  mechanical 

M.3JSie.  III.  10.)  his  altering,  out  of  mere  compas-  genius,    in   constructing  horological  {machines) 

•ion,  a  fine  which  was  set  upon  a  very  poor  man.  clocks  came  not  into  common  use  till  an  hundred 

from  18«.  4d.  to  ds.  8d.  for  which  he  was  fined  800  years  afterwards,  about  the  end  of  the  fourteenth 

marks  ;  a  more  probable  sum  than  7000.    It  is  true,  century.    (Encyelopedit^til.koriofe.  iiRjta.Fo«d* 

the  book  calls  the  judge  so  punished  Ingham  and  590.  Deiiiam's  Artif.  Clockmaker,  91.) 

not  Hentrham :  but   I  find  no  judge  of  the  name  of  («)  1  Hal.  P.  G.  647. 

Ingham  in  Dugdale's  Seriu ;  and  sir  Edward  Coke  (/ )  1  Leon.  183.    Co.  Litt.  117.    SeepH*  M^. 

(4  Inst.  955.)  and  sir  Matthew  Hale  (1  P.  C.  640.)  (r)  1  Hal.  P.  C.  648. 

imdentaod  it  to  have  been  the  chief  justice.    And  (X)  Stat.  14  Edw.  til.  e.  6. 
certainly  hit  odbnce  (whatever  it  waa)  waa  nothing 
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client's  cause  (t)*  If  they  durst  *not,  or  would  not,  set  right  [*410] 
mere  formal  mistakes  at  any  time,  upon  equitable  terms  and  con- 
ditions, they  at  least  should  have  held,  that  trifling  objections  were  at  all 
times  inadmissible ;  and  that  more  solid  exceptions  in  point  of  form  came 
too  late  when  the  merits  had  been  tried.  They  might,  through  a  decent 
degree  of  tenderness,  have  excused  themselves  from  amending  in  criminal, 
and  especially  in  capital,  cases.  They  needed  not  have  granted  an 
imiendment,  where  it  would  work  an  injustice  to  either  party ;  or  where 
he  could  not  be  put  in  as  good  a  condition,  as  if  his  adversary  had  made 
no  mistake.  And,  if  it  was  feared  that  an  amendment  after  trial  might 
subject  the  jury  to  an  attaint,  how  easy  was  it  to  make  waiving  the  at- 
taint the  condition  of  allowing  the  amendment!  And  yet  these  were 
among  the  absurd  reasons  alleged  for  never  suffering  amendments  at 
all(ib)! 

The  precedents  then  set  were  afterwards  most  religiously  followed  (/), 
to  the  great  obstruction  of  justice,  and  ruin  of  the  suitors :  who  have  for- 
merly suflfered  as  much  by  this  scrupulous  obstinacy  and  literal  strictness 
of  the  courts,  as  they  could  have  done  even  by  their  iniquity.  After  ver- 
dicts and  judgments  upon  the  merits,  they  were  frequently  reversed  for 
slips  of  the  pen  or  mis-spellings ;  and  justice  was  perpetually  entangled  in 
a  net  of  mere  technical  jargon.  The  legislature  hath  therefore  been  forced 
to  interpose,  by  no  less  thkn  twelve  statutes,  to  remedy  these  opprobious 
niceties :  and  its  endeavours  have  been  of  late  so  well  seconded  by  judges 
of  a  more  liberal  cast,  that  this  unseemly  degree  of  strictness  is  almost 
entirely  eradicated :  and  will  probably  in  a  few  years  be  no  more  remem- 
bered than  the  learning  of  essoigns  and  defaults,  or  the  counterpleas 
of  voucher,  are  at  present.     But  to  return  to  our  writs  of  error. 

If  a  writ  of  error  be  brought  to  reverse  any  judgment  of  an  inferior  court 
of  record,  where  the  damages  are  less  than  ten  pounds ;  or  if  it  is  brought 
to  reverse  the  judgment  of  any  superior  court  after  verdict,  he  that  brings 
the  writ,  or  that  is  plaintiff  in  error,  must  (except  in  some  pecidiar  cases) 
find  substantial  pledges  of  prosecution,  or  bail  (m) :  to  prevent 
Melays  by  frivolous  pretences  to  appeal;  and  for  securing  pay-  [*411] 
ment  of  costs  and  damages,  which  are  now  payable  by  the  van- 
quished party  in  all,  except  in  a  few  particular  instances,  by  virtue  of  the 
several  statutes  recited  in  the  margin  (n)  (7). 

(t)  In  tboae  days  it  was  ttnctly  troe,  what  Rog^-        (2)  8  Rep.  156,  Ac. 
gle  (in  his  ignmmus)  has  homorously  applied  to        (n)  SUt.  S  Jac.  I.  c.  8.    13  Car.  U.  c.  S.    IfiA 

more  modem  pleadings,  "  tn  nostra  lege  unum  17  Car.  II.  c.  8.    19  Geo.  IIL  c.  70. 
COMMA  evertit  totum  plaeiium/*  (n)  3  Hen.  VII.  c.  10.    13  Car.  II.  c.  9.    8  &  9 

(*)  Styl.  207.  W.  m.  c.  II.    4  &  5  Ann.  c.  16. 

(7)  By  the  3  Jac.  I.  c.  8.  (made  perpetual  and  also  to  satisfy  and  pay,  if  the  said  judf- 

by  3  Car.  I.  c.  4.  a.  4.)  to  restrain  unneeessaiy  ment  be  affirmed,  or  the  writ  of  error  non- 

mlays  of  executions,  it  was  protrided,  "  that  prossed,  all  and  singular  the  debts,  damages, 

in  the  actions  therein  specified,  no  writ  of  er-  and  costs  adjudged  upon  the  former  judgment, 

for  should  bo  allowed,  unless  the  party  brine-  and  all  costs  and  damages  to  be  awarJed  for 

ing  the  same,  with  two  sufficient  ntreties,  shall  the  delaying  of  the  execution.^f    And  now 

first  be  bound  unto  the  party  for  whom  the  by  the  6  Geo.  IV.  c.  96.  for  further  prereiiting 

indgnient  is  given,  by  recognizance  to  be  ac-  the  delays  occasioned  by  frivolous  writs  of  er- 

knowledged  in  the  same  court,  in  double  the  ror,  it  is  enacted,   that  upon  any  judgment 

■am,  to  be  recovered  by  the  former  ^dgment,  hereafter  to  be  given  in  any  of  the  courts  of 

to  prosecute  tiie  said  writ  of  enor  with  effect,  record  at  Westminster,  in  the  counties  pala- 

t  In  New-York,  the  condition  of  the  bond  is    dollars  if  returnable  in  the  court  of  errors.    (2 
mm  above,  if  intended  to  operate  aa  a  stay  of    R.  S.  595,  ^  27,  dec.)    Bonds  must  be  given 
execution ;  if  not  so  intended,  then  the  bond  is    in  actions  real  or  mixed  as  well  as  in  personal 
m  the  penal  sum  of  ISO  dollars  if  the  writ  be    actions. 
Mtumable  in  the  supreme  court,  and  in  300 
Vol.  IL  43 
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A  writ  of  error  lies  from  the  inferior  courts  of  record  in  England  into  tke 
king's  bench  (o),  and  not  into  the  common  pleas  (p).  Ako  from  the  king's 
bench  in  Ireland  to  the  king's  bench  in  England  (8).  It  likewise  may  be 
brought  from  the  common  pleas  at  Westminster  to  the  king's  bench ;  and 
then  from  the  king's  bench  the  cause  is  removable  to  the  house  of  lords. 
From  proceedings  on  the  law  side  of  the  exchequer  a  writ  of  enor  lies 
into  the  court  of  exchequer  chamber  before  the  lord  chancellor,  lord  tre»- 
suror,  and  the  judges  of  the  court  of  king's  bench  and  common  pleas  (9) ; 
and  from  thence  it  lies  to  the  house  of  peers.  From  proceedings  in  the 
king's  bench,  in  debt,  detinue,  covenant,  account,  case,  ejectment,  or  tres- 
pass, originally  begun  therein  by  bill  (except  where  the  king  is  party),  it 
lies  to  the  exchequer  chamber,  before  the  justices  of  the  common  pleas, 
and  barons  of  the  exchequer ;  and  from  thence  also  to  the  house  of 
lords  {q) ;  but  where  the  proceedings  in  the  king's  bench  do  not  first  com- 
mence therein  by  bill,  but  by  original  writ  sued  out  of  chancery  (r),  this 
takes  the  case  out  of  the  general  rule  laid  down  by  the  statute  (s) ;  so 
that  the  writ  of  error  then  lies,  without  any  intermediate  state  of  ap- 
peal,  directly  to  the  house  of  lords,  the  dernier  resort  for  the  ultimate  deci- 
sion of  every  civil  action.  Each  court  of  appeal,  in  their  respective 
stages,  may,  upon  hearing  the  matter  of  law  in  which  the  error  is  assigned, 
roverse  or  affirm  the  judgment  of  the  inferior  courts,  but  none  of  them  are 
final,  save  only  the  house  of  peers,  to  whose  judicial  decisions  all  other  tri- 
bunals must  therefore  submit,  and  conform  their  own.  And  thus  much  fi>r 
the  reversal  or  affirmance  of  judgments  at  law,  by  writs  in  the  naturo  of 
appeals. 


(o)  SMch«p.4. 

(p)  Finch,  L.  480.    Dyor.  SSO. 

(f)  Sut.  97  EUz.  c.  8. 


(r)  See  pace.  4S. 
(«)  1  RollTRep.  964. 
CuUi.180.    Comb.ttS. 


ISid.4»!.    18«iind.346. 


tme,  and  in  the  ooarts  of  great  aeaaion  in 
Wales,  in  anv  peraooal  action,  execution  ahall 
not  be  stayed  or  delayed  by  any  writ  of  error, 
or  supersedeas  thereupon,  without  the  special 
Older  of  the  court,  or  some  jodge  thereof,  un* 
less  a  recognizance,  with  a  condition  accord- 
ing to  the  3  Jac.  I.  c.  8.  (above  noticed)  be 
first  acknowledged  in  the  same  eoort.  After 
final  judgment,  and  before  execution  executed, 
n  wnt  of  error  is,  generally  speaking,  a  so- ' 
persedeas  of  execution  from  the  titne  of  its  al- 
lowanee,  1  Vent.  31.  1  Salk.  32h  1  T.  R. 
280.  2B.  &P.370.  2  East,  439.  5  Taunt. 
204.  1  Oow.  66.  I  Chitty  R.  238.  241.  3 
Moore,  89;  but  it  is  no  supersedeas  unless 
bail  in  error  be  put  in,  and  notice  thereof  given 
within  the  time  limited  by  the  rules  of  the 
eourt.  8  Rowl.  6c  Ry.  85.  And  when  it  is 
apparent  to  the  court,  that  a  writ  of  error  is 
brought  sgainst  good  faith,  2  T.  R.  183.  8 
Taunt.  434.  or  for  the  mere  purpose  or  delay, 
4  T.  R.  43&  2  M.  d(  S.  474.  476.  1  Bar.  6i 
Cres.  287 ;  or  it  is  returnable  of  a  term  previ- 
ous to  the  signing  of  final  judgment,  Barnes, 
197.  it  ie  not  a  sapeisedeas.  Tidd,  8  ed.  1202. 
In  Tidd,  1199.  8  ed.  it  is  said,  that  there  mutt 
be  fifteen  days  between  the  teste  and  return 
of  a  writ  of  error ;  but  it  was  said  in  Laidler 
▼.  Foster,  where  there  was  an  interval  of 
twelve  days  only,  that  there  is  a  distinction 
between  writs  of  error  and  those  which  are  the 
commencement  of  n  suit ;  and  the  usual  course 


of  practice  was  followed  in  this  ease  (vis.  boC 
to  pass  over  more  than  one  return  between  the 
teste  and  return),  the  court  therefore  refused 
to  qaash  the  writ.  4  Bar.  6i  Ores.  116i  And 
in  another  case,  the  court  of  king's  bench  held, 
that  the  court  couM  not  quash  a  writ  of  error 
upon  a  judgment  of  the  common  pleas  of  Dor- 
ham,  nor  award  exeeotion  upon  the  jndgmest 
of  an  inferior  court.    4  Dowl.  6t  R.  153. 

(8)  This  appeal  is  taken  away  by  23  Geow 
III.  c.  21.  See  1  book,  p.  104.  n.  16.  Since  the 
union,  however,  a  writ  of  error  lies  from  the 
superior  courts  in  Ireland  to  the  house  of  lords. 
Before  the  union  with  Scotland,  a  writ  of  er- 
ror lay  not  in  this  country  upon  any  judgment 
in  Scotland ;  but  it  is  since  given  by  statute 
6  Ann.  c.  26.  s.  12.  from  the  court  of  exche- 
quer in  Scotland,  returnable  in  parliament 
And  see  the  48  Gea  111.  o.  151.  oonceming 
appeals  to  the  house  of  lords  from  the  court  of 
session  in  Scotland. 

(9)  Th^  31  Edw.  III.  c,  12.  dirocU.  that  the 
dmncellor  and  treasurer  shall  uke  to  their  an- 
sxsunce  th»  judges  of  the  other  ooarts,  and 
mttru  aagu  cmiis  iour  emiMfra.  But  the  W 
Car.  II.  c,  4.  has  dispensed  with  the  pranraee 
o(  the  lord  treasurer,  when  the  ofiice  is  vaesost ; 
and  it  is  the  practice  for  the  two  chief  justicee 
alone  to  sit  in  this  court  of  error,  who  report 
their  opinion  to  the  chancellor,  and  the  lodg- 
ment is  pronounced  by  him. 


Digitized  by 


Google 


PBIYATE  WRONGS.  319 

CHAPTER  XXVL 
OF   EXECUTION, 

Ip  the  vegular  judgmenl  <rf  the  court,  after  the  deeisieiiB  of  the  suit,  be 
not  suspended,  superseded,  or  reversed  by  one  or  other  of  the  methods  men- 
tioned in  the  two  preceding  chapters,  the  next  and  last  step  is  the  execution 
of  that  judgment ;  or  putting  the  sentence  of  the  law  in  force.  This  is 
performed  in  different  manners,  according  to  the  nature  of  the  action  upon 
which  it  is  founded,  and  of  the  judgment  which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  action  real  or  mixed,  whereby  the  seisin 
or  possession  of  land  is  awarded  to  him,  the  writ  of  execution  shall  be  an 
habere  faeitu  seisinamy  or  writ  of  seisin,  of  a  freehold ;  or  an  habere  faeia$ 
pasteesianeat^  or  writ  of  possession  (a),  d  a  chattel  interest  (h).  Hiese  are 
writs  direeted  to  the  sheriff  of  the  county,  commanding  him  to  give  ac- 
tual possession  to  the  plaintiff  of  the  land  so  recovered :  in  t&e  execution  of 
which  the  sheriff  may  take  with  him  the  posse  comUatus^  or  power  of  the 
county ;  and  may  justify  breaking  open  doors,  if  the  possession  be  not 
quietly  delivered.  But,  if  it  be  peaceably  yielded  up,  the  delivery  of  n 
twig,  a  turf,  or  the  ring  of  the  door,  in  the  nafne  of  seisin,  is  sufficient  ex- 
ecution oi  the  writ.  Upon  a  presentation  to  a  benefice  recovered 
in  a  quare  impeditjOT  assise  of  <lafT0tn/»re^«ii^intfn^,*the execution  is  [*413|' 
by  a  writ  de  dmeo  admittendo ;  directed,  not  to  the  sheriff,  but  to 
the  bishop  or  archbishop,  and  requiring  him  to  admit  and  institute  the  clerk 
of  the  plaintiff  (1). 

In  other  actions,  where  the  judgment  is  that  something  in  special  be  done 
or  rendered  by  the  defendant,  then,  in  order  to  compel  him  io  to  do,  and  to 
see  the  judgment  executed,  a  special  writ  of  execution  issues  to  the  sheriff 
according  to  the  nature  of  the  case.  As,  upon  an  assise  of  nuisance,  or 
quodpermUtatprostemere^'whffTe  one  part  of  the  judgment  i^quadnoeumefUum 
amoveatur,  a  writ  goes  to  the  sheriff  to  abate  it  at  the  charge  of  the  patty, 
which  likewise  issues  even  in  case  of  an  indictment  (c)  (2).  Upon  a  reple- 
vin, the  writ  of  execution  is  the  writ  de  retorno  habendo  {dj :  and,  if  the  dis- 
tress be  eloigned,  the  defendant  shall  have  a  capias  intoUhemam  (e) ;  but  on 
the  plaintiff's  tendering  the  damages  and  submitting  to  a  fine,  the  process 
in  withernam  shall  be  stayed  (/)  (3).  In  detinue,  after  judgment,  the  plain- 
tiff shall  have  a  distringas,  to  compel  the  defendant  to  deliver  the  goods, 
by  repeated  distresses  of  his  chattels  (g):  or  else  a  scire  facias  against  any 
third  person  in  whose  hands  they  may  happen  to  be,  to  shew  cause  why 

(«)  Append.  No.  II.  f  4.  («>  See  page  149. 

(b)  Finch,  L.  470.  C^)  9  Leon.  174. 

(e)  Comb.  to.  ig)  1  RolL  Abr.  717.    Best.  Enlr.  lift. 

(d)  See  pege  150. 

(1)  The  writ  recites  tke   judgment  of  tbe  (2)  That  is,  if  it  be  stated  in  the  indictomt 

court,  and  orders  him  to  admit  a  fit  person  to  that  the  naisance  is  still  existing.    If  it  doat 

the  reetory  and  parish  church  at  the  presenta-  not  appear  in  the  indictment  that  the  nuisanea 

tioB  of  the  plaintiff;  and  if  upon  tats  order  was  then  in  existence,  it  would  he  absurd  to 

he  refuse  to  admit  aeoordingljr,  the  patron  give  judgment  to  abate  a  nuisance  whidi  doM 

aaay  soe  the  bishop  in  a  qimnnBmadmuiti  and  not  exist.    8  T.  R.  144. 


neoTer  nmate  ntulnctioB  m  damant.    2  SeL       (8)  Vide  p.  146.  a.  (1)  ante. 
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ihej  should  not  be  delivered :  and  if  the  defendant  still  continues  obsdbate,' 
then  (if  the  judgment  hath  been  by  default  or  on  demurrer)  the  sheriff 
shall  summon  an  inquest  to  ascertain  the  value  of  the  goods,  and  the 
plaintiff's  damages :  which  (being  either  so  assessed,  or  by  the  verdict  in 
case  of  an  issue)  {k)  shall  be  levied  on  the  person  or  goods  of  the  defendant 
So  that,  after  all,  in  replevin  and  detinue  (the  only  actions  for  recovering 
the  specific  possession  of  personal  chattels),  if  the  wrongdoer  be  very  per- 
verse, he  cannot  be  compelled  to  a  restitution  of  the  identical  thing  ta!ken 
or  detained ;  but  he  still  has  his  election,  to  deliver  the  goods,  or  their  va- 
lue (t) :  an  imperfection  in  the  law,  that  results  from  the  nature  of  perso- 
nal property,  which  is  easily  concealed  or  conveyed  out  of  the  reach  of 

justice,  and  not  always  amesnable  to  the  magistrate  (4). 
[*414]       *£xecations  in  actions  where  money  only  is  recovered,  as  a 

debt  or  damages  (and  not  any  specific  chattel),  are  of  five  sorts : 
either  against  the  body  of  the  defendant ;  or  against  his  goods  and  chattels ; 
or  against  his  goods  and  the  profits  of  bis  lands  ;  or  against  his  goods  and 
the  possession  of  his  lands  ;  or  against  all  three,  his  body,  lands,  and  goods. 
1 .  The  first  of  these  species  of  execution,  is  by  writ  of  capias  ad  satisfacUnr 
ium  (j) ;  which  addition  distinguishes  it  from  the  iormex  capias  ad  respon' 
dendumj  which  lies  to  compel  an  appearance  at  the  beginning  of  a  suit.  And, 
properly  speaking,  this  cannot  be  sued  out  against  any  but  such  as  were  lia^ 
ble  to  be  taken  upon  the  former  capias  (k).  The  intent  of  it  is,  to  imprison 
^e  body  of  the  debtor  till  satisfaction  be  made  for  the  debt,  costs,  and  da- 
mages \  it  therefore  doth  not  lie  against  any  privileged  persons,  peers, 
or  members  of  parliament,  nor  against  executors  or  administrators,  nor 
against  such  other  persons  as  could  not  be  originally  held  to  bail.  And  sir 
Edward  Coke  also  gives  us  a  singular  instance  (/),  where  a  defendant  in 
14  £dw.  III.  was  discharged  from  a  capias,  because  he  was  of  so  advanc- 
ed an  age,  quod  poenam  imprisonamenti  subire  nan  potest.  If  an  action  be 
brought  against  an  husband  and  wife  for  the  debt  of  the  wife,  when  sole, 
and  the  plaintiff  recovers  judgment,  the  capias  shall  issue  to  take  both  hus- 
band and  wife  in  execution  (m) :  but,  if  the  action  was  originally  brought 
against  herself,  when  sole,  and  pending  the  suit  she  marries,  the  capias  shall 
be  awarded  against  her  only,  and  not  against  her  husband  (n).  Yet,  if 
judgment  be  recovered  against  an  husband  and  wife  for  the  contract,  nay, 
even  for  the  personal  misbehaviour  {o)  of  the  wife  during  her  coverture, 
the  capias  shall  issue  against  the  husband  only :  which  is  one  of  the 
many  great  privileges  of  English  wives  (5). 

(&)  Bro.  Abr.  t.  damaget,  29.  (t)  I  Lrut.  880. 

(t)Keilw.64.  (m)  Moor,  704. 

(1)  Append.  No.  HI.  «  7.  (n)  Cro.  Jac.  32S. 

ik)  3  Rep.  12.    Moor,  707.  (o)  Cro.  Car.  518. 

(4)  The  action  of  detinue  is  abolished  in  III.  c.  99.  a.  47.  bo  penalty  or  costs  ineuxred 
New- York.  (3  K.  S.  553.  ^  15.)  See  the  ex-  by  any  spiritual  person  by  reason  of  non-iesi- 
ecution  in  replevin,  2  R.  S.  530.  %  50.  dence  on  his  benefice,  shall  be  levied  by  exe- 

(5)  There  are  many  cases  in  which  the  4)e-  cation  against  his  body,  whilst  he  holds  th* 
fendant  may  be  taken  in  execution  after  judg-  same  or  any  other  benefice,  oat  of  which  the 

"ment,  though  he  could  not  be  arrested  at  the  same  can  be  levied  by  sequestration  within, 

commencement  of  the  suit ;  but  it  is  an  uni-  the  term  of  three  years.    An  infant  seems  lia> 

Tersal  rule,  that  whenever  a  capias  is  allowed  ble  to  this  process.    2  Stra.   1217 ;  see  id. 

on  metfie  process  before  judgment,  il  may  be  706.    1  B.   &.   P.  4S0.    Husband  and  wife 

had  upon  the  judgment  itself.    3  Salk.  286.  mav  be  taken  in  execution  in  an  action  against 

2  Co.  12.    It  lies  against  peers,  or  members  both,  and  she  shall  not  be  discharged,  unlea* 

of  parliament,  upon  a  statute  merchant,  or  it  appear  she  has  no  separate  property,  out  of 

staple,  or  xecogntsance  in  nature  thereof.    2  which  the  demand  can  be  satisfiM,  T.  2  6«o. 

LeoiLl73.    lCramp.345.    Bat  l^  57  Geo.  lY.  C.  P ;  see  5  B.  &(  A.  759 ;  or  tbkt  thttc« 
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*The  writ  of  capias  ad  satisfaciendum  is  an  execution  of  the  [*415] 
lughest  nature,  inasmncli  ae  it  deprires  a  man  of  his  liberty,  till 
he  makes  the  satisfaction  awarded ;  and  therefore,  when  a  man  ia  once 
taken  in  execution  upon  this  writ,  no  other  process  can  be  sued  out  against 
his  lands  or  goods.  Only  by  statute  21  Jac.  I.  c.  24.  if  the  defendant  dies, 
while  charged  in  execution  upon  this  writ,  the  plaintiff  may,  after  his 
death,  sue  out  a  new  execution  against  his  lands,  goods,  or  chattels.  The 
writ  is  directed  to  the  sheriff,  commanding  him  to  take  the  body  of  the 
defendant  and  have  him  at  Westminster  on  a  day  therein  named,  to  make 
the  plaintiff  satisfacti6n  for  his  demand.  And,  if  he  does  not  then  make 
satisfaction,  he  must  remain  in  custody  till  he  does.  This  writ  may  be 
sued  out,  as  may  all  other  executory  process,  for  costs,  against  a  plaintiff 
as  well  as  a  defendant,  when  jugdment  is  had  against  him. 

When  a  defendant  is  once  in  custody  upon  this  process,  he  is  to  be  kept 
in  arcta  et  salva  custodia :  and  if  he  be  afterwards  seen  at  large,  it  is  an 
4SccMe ;  and  the  plaintiff  may  have  an  action  thereupon  against  the  sheriff 
for  his  whole  debt  For  though,  upon  arrests,  and  what  is  called  mesne 
process,  being  such  as  intervenes  between  the  commencement  and  end  of 
a  suit  (p),  the  sheriff,  till  the  statute  8  &  9  W.  III.  c.  27,  might  have  in- 
dulged the  defendant  as  he  pleased,  so  as  he  produced  him  in  court  to  an- 
swer the  plaintiff  at  the  return  of  the  writ :  yet,  upon  a  taking  in  execu- 
tion, he  could  never  give  any  indulgence  ;  for,  in  that  case,  confinement 
is  the  whole  of  the  debtor's  punishment,  and  of  the  satisfaction  made  to 
the  creditor  (6).  Escapes  are  either  voluntary,  or  negligent.  Voluntary 
are  such  as  are  by  the  express  consent  of  the  keeper ;  after  which  he  never 
can  retake  his  prisoner  again  (q)  (though  the  plaintiff  mi^y  retake  him  at 
any  time)  (r),  but  the  sher^  must  answer  for  the  debt.  Negligent  escapes 
are  where  the  prisoner  escapes  without  his  keeper's  knowledge 
or  consent ;  and  then  upon  fresh  pursuit  the  defendant  may  *be  [*416] 
retaken,  and  the  sheriff  shall  be  excused,  if  he  has  him  again 
before  any  action  brought  against  himself  for  the  escape  (s).  A  rescue  of 
a  prisoner  in  execution,  either  going  to  gaol  or  in  gaol,  or  a  breach  of  prison, 
will  not  excuse  the  sheriff  from  being  guilty  of  and  answering  for  the  es- 
cape ;  for  he  ought  to  have  sufiBcient  force  to  keep  him,  since  he  may  com- 
mand the  power  of  the  county  (t).  But  by  statute  32  Geo.  II.  c.  28.  if 
a  defendant,  charged  in  execution  for  any  debt  not  exceeding  100/.  will 
surrender  all  his  effects  to  his  creditors  (except  his  apparel,  lidding,  and 

(p)  See  page  f70.  (t)  F.  ff.  B.  180. 

(q)  SRepTSa.    1  Sid.S80.  (t)  Cxo.Jac.419. 

(r)  Stat.  8*9  W.  HI.  e.  S7. 

is  fnvd  and  collusion  between  the  plaintiff  ment,  he  cannot  afterwards  hare  reconrae  to 

and  her  husband  to   keen  her  in  pnson.    2  any  other  remedy,  though  the  discharge  be  on 

8tra.   1167.  1237.    1  Wils.   149.    2  Bla.  IL  terms  which  are  not  a^rwards  complied  withi, 

720.    Volunteer  soldiers  and  seamen  are  pro-  4  Burr.  2482.    6  T.  R.  526.    7  ib.  420 ;  or 

teeted  by  several  statutes  ^m  beine  taken  in  upon  giving  a  fresh  security,  which  afterwards 

execution,  unless  the  original  debt,  in  the  becomes  ineffectual,  1  T.  K.  557 ;  the  execu- 

eaae  of  soldiers,  amounted  to  2QL  \  or  in  the  tion  being  considered,  quoad  the  defendant  at 

case  of  seamen,  the  debt  and  costs,  dec.  are  a  satisfaction  of  ^he  debt.    Hob.  59.    But  the 

of  that  amount,  and  that  the  debt  was  con-  plaintiff  may  take  out  execution  against  other 

traeted  when  the  defendant  did  not  belong  to  persons  liable  to  the  same  debt  or  damages. 

any  ship  in  his  majesty's  service.    See  11  lb.  and  see  5  Taunt  614.    1  Marsh.  250.  8. 

East,  25.    Nor  can  parties  be  taken  in  execu-  C.    If,  however,  the  plaintiff  consent  to  dis- 

tion  at  the  time  or  place  when  and  where  they  charge   the  only  one  of  several  defendanta 

mre  privileged  from  arrest.    Tidd,  1065,  6,  7.  taken  on  ^  joint  capias,  he  cannot  afterwards 

(6)  But  execution  by  imprisonment  is  con-  retake  either  him,  or  taike  any  of  the  other  de- 

sidend  so  far  a  satisfiustion  of  the  debt,  that  feadants.    6  T.  R.  525. 
if  the  ciediUirnleaM  the  debtor  fiMB  eonfine- 
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tool*  of  liiB  trade,  net  afnouating  in  tke  whole  to  the  valae  of  101.)^  and 
will  make  oath  of  his  punctual  compliance  with  ihe  statute,  the  prisoner 
may  be  discharged,  unless  the  creditor  insists  on  detaining  him;  in  which 
ease  he  shall  allow  him  2«.  Ad,  per  week,  to  be  paid  on  the  first  day  of  eyeiy 
week,  and  on  failure  of  regular  payment  the  prisoner  shall  be  discharged. 
Yet  the  creditor  may  at  any  future  time  have  execution  against  the  lands 
and  goods  of  such  defendant,  though  never  more  against  his  person  (7). 
And,  on  the  other  hand,  the  creditors  may,  as  in  case  of  bankruptcy,  com- 
pel (under  pain  of  transportation  for  seven  years)  such  debtor  charged  in 
execution  for  any  debt  under  1002.  to  make  a  discovery  and  surrender  of 
all  his  effects  for  their  benefit,  whereupon  he  is  also  entitled  to  the  like  dis- 
charge of  his  person  (6)t. 


(7)  The  ftatute  mentioned  in  the  text  is 
that  which  is  commonly  known  by  the  appelU- 
tion  of  the  Loitis'  Act,  from  the  ciicumstanoe 
of  its  originating  in  the  upper  house  of  par- 
liament. By  the  33  Geo.  III.  c.  5,  made  per- 
petual by  39  Geo.  III.  c.  50,  the  regalatioas 
of  the  former  act  are  extended  to  debts 
amountinc  to  300/.  And  by  other  statutes, 
(see  Tida,  379.)  persons  in  custody  for  con* 
tempt  by  the  non-psyment  of  money  or  costs 
ordered  by  courts  of  equity,  49  Geo.  III.  c.  6, 
or  common  law,  are  declared  within  the  pro- 
visions for  the  relief  of  prisoners  in  custody 
Car  debt  only.  But  a  defendant  in  a  ^  tarn 
action  is  not  entitled  to  the  beneiit  of  the 
lords*  act,  3  Burr.  1322.  1  Bla.  R.  372 ;  nor 
a  defendant  in  custody  uhder  a  writ  d«  eeesm- 
mimacalo  capimd^  for  contumacy  in  not  paying 
a  sum  for  alimony,  and  also  for  costs  in  the 
ecclesiastical  court.  11  East,  231.  When 
the  prisoner  is  charged  in  execution  above 
twenty  miles  from  Westminster-hall,  or  the 
eourt  out  of  which  the  execution  issued,  he 
must  be  brought  up  to  the  next  assises ;  or  by 
08  Geo.  III.  0.  34.  before  the  justices  at  quar- 
ter sessions,  to  be  examined  and  discharged. 
The  application  is  directed  to  be  made  by  t4)e 

Erisoner  before  the  end  of  the  first  term  after 
is  arrest ;  but  ignorance  or  mistake  will  ex- 
cuse a  delay  beyond  that  period.  When  the 
debt  recovered  'does  not  exceed  202.  exclusive 
of  costs,  the  48  Geo.  III.  c.  123.  provides  for 
the  discharge  of  the  debtor's  person  after  he 
has  lain  in  prison  twelve  months.  But  this 
statute  being  confined  to  persons  in  execution 
upon  a  judgment,  it  has  l^en  holden,  that  one 
in  custody  on  an  attachment  for  non-payment 
of  a  sum  under  20/.  found  due  upon  an  award 
made  a  rule  of  court,  is  not  entiiled  to  his 
discharge  under  it.  10  East,  408.  2  B.  dc 
A.  61. 

The  I  Geo.  IV.  c.  119.  established  a  new 
court  of  record,  called  the  Court  for  the  Re- 
lief of  Insolvent  Debtors,  which  is  held  twice 
a  week  in  tiondon  throughout  the  year,  with 
a  short  vacation  in  the  summer ;  and  by  the  5 
Geo.  lY.  c.  16.  it  is  provided,  that  the  judges 
of  this  court,  who  are  four  in  number,  shall 
make  three  cireuits  in  the  year,  for  the  dis- 
4iharge  of  insolvents.  A  prisoner  discharged 
under  these  acts  becomes  personally  free,  hav- 
ing first  delivered  a  schedule  on  oath  of  all 


his  debts,  dec.  s&d  assigned  all  his  propertr  in 
potseseton  or  expectancy  for  the  bene&t  of  his 
creditors,  to  whose  demands  all  propertr  which 
he  mav  afterwards  acquire  is  made  liable.  If 
upon  his  examination  it  appear  that  he  has 
been  guilty  of  bad  praetioes  or  ftand,  in  eoB- 
tracting  debts,  or  nave  opposed  a  vexatious 
defence  to  any  action  brought  against  him  for 
the  recovery  of  any  debt,  conoealed  credits  or 
debts,  given  a  volufltaiy  preference  to  aay 
creditor,  or  made  away  with  his  property,  or 
his  imprisonment  be  for  damages  recovered  in 
an  action  of  crim,  con.,  seduction,  or  malieioos, 
injury,  or  does  not  answer  satisfactorily  to  the 
court,  he  may  be  sent  back  to  prison  for  two 
or  three  years,  at  the  discretion  of  the  coort. 
A  frsudulent  concealment  of  property  in  hii 
schedule,  subjects  him  to  the  aoditional  pu- 
nishment of  hard  labour.  If  a  voluntary  pre- 
ference be  given  by  him  within  three  months 
before  filing  his  petition  for  diBchsige«  it  is 
void. 

(8)  The  creditors  who  can  compel  the  sur- 
render of  the  debtor's  effects,  and  who  are  to 
have  the  benefit  of  it,  are  only  those  who  have 
charged  him  in  execution.  This  statute,  th^ 
32  Geo.  II.  c.  28,  is  generally  called  the  lords' 
act.  By  the  26  Geo.  III.  c.  44.  the  provisions  ' 
of  it  were  extended  to  200Z.  and  by  the  33 
Geo.  III.  c.  5.  they  have  been  still  further  en- 
larged to  300/.  By  the  37  Geo.  III.  e.  86.  one 
creditor  shall  agree  in  writing,  in  order  to 
detain  such  a  debtor,  to  make  him  a  weekly 
allowance  of  3«.  ftf. ;  and  where  two  or  mole 
shall  agree  to  detain  him,  they  shall  pay  him 
what  the  court  shall  direct,  not  exceeding  2«. 
a  week  each.  See  the  clauses  of  the  act  in 
2  Bum,  tit.  Gaol.  The  prisoner  shall  never 
afterwards  be  liable  to  be  arrested  on  any  ac- 
tion for  the  same  debt,  unless  convicted  OiJMr- 
jury.  But  a  prisoner,  to  have  the  beneht  of 
this  act,  must  petition  the  court  from  vrfaieh 
the  process  issued  upon  which  he  shall  be  in 
custody,  before  the  end  of  the  first  term  after 
he  is  arrested,  unless  he  afterwards  shews  his 
neglect  arose  from  ignorance  or  mistake.  Al- 
though the  prisoner  cannot  avail  himself  of 
the  benefit  of  the  lotds's  act,  if  his  debts  ex- 
ceed 300/.,  yet  he  is  liable  to  the  compulsory 
clause,  upon  any  debt  within  that  amount, 
whatever  may  be  the  amount  of  all  his  debts 
for  which  he  is  in  execution.    5  fi.  d&  A.  537. 


t  See  2  R.  S.  28.  31,  as  to  the  discharge    to  iraprisoameat  on  snmnder  of  their  pioper- 
of  insolvents  from  imprisonment  and  liability    ty. 
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If  i.  capias  ad  saHtfatiendum  is  sued  out,  and  a  Tton  est  inventus  is  rettrfn^d 
thereon,  the  plaintiff  may  sue  out  a  pioceBs  against  the  bail,  if  any  were 
giren :  who,  we  may  remember,  stipulated  in  this  triple  altematire,  that 
tlie  defendant  should  if  condemned  in  the  auit,  satisfy  the  plaintiff  his  debt 
and  costs  ;  or  that  he  should  surrender  himself  a  prisoner  ;  or,  that  they 
would  pay  it  for  him :  as  therefore  the  two  former  branches  6f  the  alterr 
native  are  neither  of  them  complied  with,  the  latter  must  immediately  take 
place  («).  In  order  to  which  a  writ  of  scire  facias  may  be  sued  out  against 
the  bail,  commanding  them  to  shew  cause  why  the  plaintiff 
shovild  not  hare  execution  against  them  for  his  *debt  and  dama*  [*417] 
ges  :  and  on  such  writ,  if  they  shew  no  sufficient  cause,  or  the 
defendant  does  not  surrender  lumself  on  the  day  of  the  return,  or  of  shew- 
ing cause  (for  afterwards  is  not  sufficient),  the  plaintiff  may  have  judg* 
ment  against  the  bail,  and  take  out  a  writ  of  capias  ad  satisfaciendum,  or 
other  process  of  execution  against  them  (9). 

2.  The  next  species  of  execution -is  against  the  goods  and  chattels  of 
the  defendant ;  and  is  called  a  writ  o(  fieri  facias  {w),  from  the  words  in  it 
where  the  sheriff  is  commanded,  quod  fieri  faciat  de  bonis,  that  he  cause  to 
be  made  of  the  goods  and  chattels  of  the  defendant  the  sum  or  debt  re- 
covered (10)»  This  lies  as  well  against  privileged  persons,  peers,  <^c.  aa 
other  common  persons  ;  and  against  executors  or  administrators  with  re- 
gard to  the  goods  of  the  deceased.  The  sheriff  n»y  not  break  open  any 
outer  doors  («),  to  execute  either  this,  or  the  former  writ :  but  must  enter 
peaceably ;  and  may  then  break  open  any  inner  door,  belonging  to  the 
defendant,  in  order  to  take  the  goods  (y).  And  he  may  sell  the  goods  and 
chattels  (even  an  estate  for  years,  which  is  the  chattel  real)  (x)  of  the  de- 
fendant, till  he  has  raised  enough  to  satisfy  the  judgment  and  costs[  (11) : 
first  paying  the  landlord  of  the  premises,  upon  which  the  goods  are  found,  the 
arrears  of  rent  then  due,  not  exceeding  one  year's  rent  in  the  whole  (a)  (13). 


(M)  Latw.  1369— 1273. 
(«)  Append.  No.  III.  «  7. 
(«)  $  Rep.  92. 


(y)  Palm.  54. 
(s)  8  Rep.  171. 
(•)  Stat.  8  Ann.  e. 


14. 


The  jadges  of  K.  B.  have  decided  that  an 
imoWent  bitnight  np  under  the  compulsory 
elnoaeuitlie  loraa'  act,  is  not  bound  to  answer 
oaeations  as  to  the  disposition  of  his  property 
aming  his  imprisonment,  but  merely  as  to  the 
amount  and  condition  of  it  at  the  time  of  mak- 
ing his  schedule ;  and  that  the  form  of  the 
oath  must  be  altered  conformably  with  this 
constniction  of  the  statute.  Per  HoImyd»  J., 
in  Re.  Askew,  24th  Not.  1S2S. 

(9)  The  undertaking  of  the  bail  does  not 
subiect  them  to  execution  against  the  body 
in  the  common  pleas. 

(10)  If,  upon  a  judgment  in  tort,  against 
two  or  more,  execution  be  levied  for  the  whole 
4WMge8  upon  owd  only*  1  Camp.  343.  that 
one  cannot  recover  a  moiety  against  the  other 
for  his  contribution ;  but  he  may  maintain  an 
action  for  the  moiety,  if  the  original  action 
were  founded  upon  contract.  8  T.  R.  186 ; 
tee  also  2  Camp.  452. 

(11)  And  b^  a  late  statute,  tIx.  43  Geo.  m. 
e.  46,  to  satisfy  also  the  costs  of  the  writ  of 
execution,  together  with  the  sheriflTs  fees, 
imundage,  ^.  But  the  statue  does  not  ex- 
tend to  give  the  like  costs,  fees,  poundages, 
&o.  to  the  defendant.    But,  ^iicry,  whether 


"  expenses  of  ex$;Cution*'  include  expenses  of 
levying?  Ranuey  r.  Ti^nM,  9  J.  B.  Moore, 
425. 

(12}  The  statute  enacts  that  such  payment 
shall  oe  made  out  of  the  proceeds,  provided 
the  sheriff  have  notice  of  the  landlorcrs  claim, 
at  auy  time  while  the  goods  or  the  proceeds 
remain  in  his  hands.  See  Amitt  v.  Oamett, 
3  B.  &  A.  44a  In  this  case  the  goods  had 
been  removed  from  the  premises  previously  to 
the  notice.  And  where  the  sheriff  takes  com 
in  the  blade  under  a  fi.fa.  and  sells  it  before 
Uie  rent  is  due,  is  not  liable  to  account  to  the 
landlord  for  rent  accruing  subsequent  to  the 
levy  and  sale,  although  he  have  given  notice, 
and  though  the  com  be  not  removed  from  the 
premises  uutil  long  afterwards.  GvriUiam  v. 
Barker,  1.  Price,  274.  And  where  the  sheriff 
shall  know  the  fact  of  the  arrear  of  rent,  no 
other  specific  notice  is  needful  to  bind  him. 
ilfu&euw  V.  Ditfon,  3  B.  dc  A.  645.  And,scmM(, 
he  need  not  set  about  finding  out  what  rent  is 
due.  Smith  v.  Riuaei,  3  Taunt.  400.  And 
the  sheriff  is  hound  only  as  to  the  rent  actual* 
ly  due  at  the  time  of  the  taking,  and  not  such 
rent  as  shall  have  accrued  due  whilst  he  ir 
in  possession.    Ho9km$  v.  JTiMgAf  and  BasMt 
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If  part  only  of,  the  debt  be  levied  ima.jierifadasy  the  plaiotiff  may  hsTe  a 
e<^nas  ad  satisfaciendum  for.  the  residue  (b)  (13). 

3.  A  third  species  of  execution  is  by  writ  of  levari  fa^as  ;  which  affects 
a  man's  goods  and  the  profits  of  his  lands,  by  commanding  the  sheriff  to 
levy  the  plaintiff's  debt  on  the  lands  and  goods  of  the  defendant :  whereby 
the  sheriff  may  seize  all  his  goods,  and  receive  the  rents  and  profits  oif 

his  lands,  till  satisfaction  be  made  to  the  plaintiff  (c).  Little  use 
[•418]    *is  now  made  of  this  writ ;  the  remedy  by  eUgtl^  which  takes 

possession  of  the  lands  themselves,  being  much  more  effectual. 
But  of  this  species  is  a  writ  of  execution  proper  only  to  ecclesiastics  ; 
which  is  given  when  the  sheriff,  upon  a  common  writ  of  execution  sued, 
returns  that  the  defendant  is  a  beneficed  clerk,  not  having  any  lay  fee. 
In  this  case  a  writ  goes  to  the  bishop  of  the  diocese,  in  Uie  nature  of  a 
levari  or  fieri  facias  (d),  to  levy  the  debt  and  damage  de  bonis  ecelesiasticitf 
which  are  not  to  be  touched  by  lay  hands  :  and  thereupon  the  bishop  sends 
out  a  sequestration  of  the  profits  of  the  clerk's  benefice,  directed  to  the 
churchwardens,  to  collect  the  same  and  pay  them  to  the  plaintiff,  till  the 
full  sum  be  raised  {e). 

4.  The  fourth  species  of  execution  is  by  the  writ  of  elegit ;  which  is  a 
judicial  writ  given  by  the  statute  Westm.  2.  13  £dw.  I.  c.  18.  either  upon 
a  judgment  for  a  debt,  or  damages  ;  or  upon  the  forfeiture  of  a  recogni* 
zance  taken  in  the  king's  court.  By  the  common  law  a  man  could  only 
have  satisfaction  of  goods,  chattels,  and  the  present  profits  of  lands,  by 
the  two  last  mentioned  writs  of  fieri  facias,  or  levari  facias ;  but  not  the 
possession  of  the  lands  themselves  ;  which  was  a  natural  consequence  of 
the  feodal  principles,  which  prohibited  the  alienation,  and  of  course  the  in- 
cumbering of  the  fief  with  the  debts  of  the  owner.  And,  when  the  re* 
striction  of  alienation  began  to  wear  away,  the  consequence  still  continued ; 
and  no  creditor  could  take  the  possession  of  lands,  but  only  levy  the  grow- 
ing profits  :  so  that,  if  the  defendant  aliened  his  lands,  the  plaintiff  was 
ousted  of  his  remedy.  The  statute  therefore  granted  this  writ  (called  an 
elegit,  because  it  is  in  the  choice  or  election  of  the  plaintiff  whether  he  will 
sue  out  this  writ  or  one  of  the  former),  by  which  the  defendant's  goods  and 
chattels  are  not  sold,  but  only  appraised  ;  and  all  of  them  (except  oxen 
and  beasts  of  the  plough)  are  delivered  to  the  plaintiff,  at  such  reasonable 

^praisement  and  price,  in  part  of  satisfaction  of  his  debt.  If  the 
[*419]  goods  are  not  sufiicient,  then  the  moiety  or  *one  half  of  his  free- 
hold lands,  which  he  had  at  the  time  of  the  judgment  given  (/), 
whether  held  in  his  own  name,  or  by  any  other  trust  for  him  ( g)  (14),  are 
also  to  be  delivered  to  the  plaintiff ;  to  hold,  till  out  of  the  rents  and  profits 
thereof  the  debt  be  levied,  or  till  the  defendant's  interest  be  expired ;  as 

(ft)  1  RoU.  Ahr.  g04.    Cro.  EUx.  344.  («)  9  Bum.  ecel.  Uw,  819. 

(e)  Finch,  L.  471.  (/)  S  Inst.  SOS. 

(i)  Regittr.  orig.  300.  >«ne.  SS.    9  Inst.  4  ig)  SUt.  39  Car.  U.  e.  t. 

T.  .Same,  1  M.  &  S.  245.  (2  R.  S.  367.  ^  24).    And  if  theM  be  not  aoffi- 

See  Law  in  New-York,  1 R.  S.  746.  ^  12,  &c.  cient,  a  ca :  sa :  maj  issue. 

(13)  In  New-York,  the  only  execution  from  (14)  The  words  in  the  statute  referred  to 

a  court  of  record  aninst  the  property  of  a  (29  Gar.  11.  c.  3.)  are,  at  the  Umt  of  tkt  tnd 

partT  is  a  fi.  fa.  whica  enforces  the  collection  egeetUum.  mud,  and  refer  to  the  seisin  of  the 

of  ne  debt,  interest,  and  sheriff's  fees  and  trustee;  therefore,  if  the  trustee  has  conveyed 

poundage  out  of  the  personal  property ;  or  if  the  lands  before  execution  sued,  though  he 

that  be  not  sufficient,  then  from  a  sale  of  all  was  seised  in  trust  for  the  defendant  at  the 

■uch  real  estate  as  he  had  at  the  time  of  dock-  time  of  the  judgment,  the  lands  cannot  bo 

oting  the  judgment,  or  at  any  timo  afterwards,  taken  in  execution.    Com.  Rep.  227. 
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till  the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in  tail  (15).  Du- 
ring this  period  the  plaintiff  is  called  tenant  by  elegit^  of  whom  we  spoke 
in  a  former  part  of  these  commentaries  (A).  We  there  observed  that  tiU 
this  statute,  by  the  ancient  common  law,  lands  were  not  liable  to  be  charge 
ed  with,  or  seised  for,  debts  ;  because  by  these  means  the  connexion  be- 
tween lord  and  tenant  might  be  destroyed,  fraudulent  alienations  might  be 
made,  and  the  services  be  transferred  to  be  performed  by  a  stranger ;  pro- 
vided the  tenant  incurred  a  large  debt,  sufficient  to  cover  the  land.  And 
therefore,  even,  by  this  statute,  only  one  half  was,  and  now  is,  subject  to 
execution  ;  that  out  of  the  remainder  sufficient  might  be  left  for  the  lord 
to  distrain  upon  for  his  services.  And  upon  th^  same  feodal  principle, 
copyhold  lands  are  at  this  day  not  liable  to  be  taken  in  execution  upon  a 
judgment  (i).  But,  in  case  of  a  debt  to  the  king,  it  appears  by  magna 
earla,  c.  8.  that  it  was  allowed  by  the  common  law  for  him  to  take  posses- 
sion of  the  lands  till  the  debt  was  paid.  For  he,  being  the  grand  superior 
and  ultimate  proprietor  of  all  landed  estates,  might  seise  the  lands  into 
his  own  hands,  if  any  thing  was  owing  from  the  vassal ;  and  could  not  be 
said  to  be  defrauded  of  his  services,  when  the  ouster  of  the  vassal  proceed- 
ed from  his  own  command.  This  execution,  or  seising  of  lands  by  elegit^ 
is  of  so  high  a  nature,  that  after  it  the  body  of  the  defendant  cannot  be 
taken :  but  if  execution  can  only  be  had  of  the  goods,  because  there  are 
no  lands,  and  such  goods  are  not  sufficient  to  pay  the  debt,  a  capias  ad 
satisfaciendum  may  then  be  had  afler  the  elegit ;  for  such  elegit  is  in  this 
case  no  more  in  effect  than  9^ fieri  facias  (j).  So  that  body  and  goods 
may  be  taken  in  execution,  or  land  and  goods;  but  not  body 
*and  land  too,  upon  any  judgment  between  subject  and  subject  [*420] 
in  the  course  of  the  common  law.     But, 

5.  Upon  some  prosecutions  given  by  statute ;  as  in  the  case  of  recog- 
nizances or  debts  acknowledged  on  statutes  merchant,  or  statutes  staple 
(pursuant  to  the  statutes  13  £dw.  I.  de  mercatoribusj  and  27  £dw.  III.  c. 
9.) ;  upon  forfeiture  of  these,  the  body,  lands,  and  goods  may  all  be  taken 
at  once  in  execution,  to  compel  the  payment  of  the  debt.  The  process 
hereon  is  usually  called  an  extent  (16),  or  extendi  facias  ^  because  the  sheriff 

(Jk)  Book  n.  ch.  10.  ij)  H«b.  6S. 

(t^  1  fiolL  Abr.  S88. 

(15)  And  the  sheriff  is  iM>tboand  to  deliver  of  the  plaintifTs  title  ;  and,  in  action  for  ase 
a  moiety  of  each  particular  tenement  and  farm,  and  occapation  against  the  tenant,  the  pmdoc- 
bntonty  certain  tenements,  dec.  making  in  ra-  tion  of  a  copv  of  the  tkgU  and  of  the  inquisi- 
loe  a  moie^  of  the  whole.  Doe  d.  Taylor  ▼.  tion  thereunder  is  unnecessary.  RaoMbottom 
Earl  of  Abingdon,  2  Doug.  473.  He  should  r.  Buckhurtt,  2  M.  &  S.  565. 
TOtom  that  he  had' delivered  an  equal  moiety  The  defendant,  in  the  writ  of  «lefiir,  may,  on 
of  the  pxemises,andBhoaIdseti(outby  metes  motion,  obtain  a  reference  to  the  roaster  to 
and  boands,  or  the  return  is  void,  femy  d.  take  an  account  of  rents,  &c.  received  by  the 
Mooter*  v.  PvrmU,  1  B.  &  A..  40.  And  the  plaintiff,  and  if  it  appear  that  the  debt  and  costs 
obligation  lies  at  Nisi  Prius  on  the  trial  of  the  have  been  satisfied,  possession  will  be  re- 
ejectment.  And  where  the  sheriff  delivered  stored.  Price  v.  Vamey,  5  D.  dc  R.  612.  3 
one  moiety,  and  upon  a  second  el^gitf  the  other  B.  &  C.  733.    S.  C. 

was  held  to  be  wholly  void.    Morrie  v.  Jonee^  (16)  The  writ  in  aid  was  formerly  grossly 

3  D.  dc  R.  603.    2  B.  dc  C.  232.    5.  C.  abused ;  the  king's  name  often  became  an 

It  has  been  considered  in  practice  that  a]>  en^ne  of  great  fraud  or  oppression,  to  remedy 

though  tho  sheriff  might  deliver  the  moie^  to  which,  stat.  57  Geo.  III.  c.  117,  was  passed* 

Ae  plaintiff  in  elegit,  yet  that  executonr  eject-  The  abuse  to  which  I  have  adverted  was  this ; 


ary  to  complete  his  title;  but,    not  only  any  person  indebted  or  likely  to  be 
jtmMe,  that  entry  is  good  under  the  writ.    Ro-    indebted  to  the  crown  on  specialty  or  record, 
r  V.  Pitcher,  6  Taunt.  202.  but  any  one  so  indebted  in  part,  or  by  simple 

LB  examined  oopy  of  the  judgment  roll,    contract,  onljr,  mij^ht  obuin  the  extent  in  aid 
)  awant  of  the  «kgU^  is  evidence    to  be  issued  in  his  favour.    The  insuknt  that 
VoL.'II.  44 
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18  to  cauae  tbe  lands,  i^c,  to  the  appraised  to  their  fiill  extended  value,  be- 
fore he  deUvers  them  to  the  plaintiff,  that  it  may  be  certainly  known  how 
soon  the  debt  will  be  satisfied  (k).  And  by  statute  33  Hen.  VIII.  c.  39. 
all  obligations  made  to  the  king  shall  have  the  same  force,  and  of  conse- 
quence the  same  remedy  to  recover  them,  as  a  statute  staple  ;  though  in- 
deed, before  this  statute,  the  king  was  pntitled  to  sue  out  execution  against 
the  body,  lands,  and  goods  of  his  accountant  or  debtor  (I).  And  his  debt 
shall,  in  suing  out  execution,  be  preferred  to  that  of  any  other  creditor, 
who  hath  not  obtained  judgment  before  the  king  commenced  his  suit  (m). 
The  king's  judgment  also  affects  all  lands,  w^ch  the  king's  debtor  hatli 
at  or  after  the  time  of  contracting  his  debt,  or  which  any  of  his  officers 
mentioned  in  the  statute  13  £liz.  c.  4.  hath  at  or  after  the  time  of  his  en- 
tering on  the  office :  so  that,  if  such  officer  of  the  crown  aliens  for  a  valua- 
ble consideration,  the  land  shall  be  liable  to  the  king's  debt  even  in  the 
hands  of  a  bona  fide  purchasor ;  though  the  debt  due  to  the  king  was  con- 
tracted by  the  vendor  many  years  after  the  alienation  (n).  Whereas  judg- 
ment between  subject  and  subject  related,  even  at  common  law,  no  farther 
back  than  the  first  day  of  the  term  in  which  they  were  recovered,  in  re- 
spect of  the  lands  oi  the  debtor ;  and  did  not  bind  his  goods  and  chattels, 
but  from  the  date  of  the  writ  of  execution :  and  now,  by  the  statute  of 
frauds,  29  Car.  II.  c.  3.  the  judgment  shall  not  bind  the  land  in 
[*421]  the  hands  of  a  bona  *fide  purchasor,  but  only  from  the  day  of  ac- 
tually signing  the  same :  which  is  directed  by  the  statute  to  be 
punctually  entered  on  the  record ;  nor  shall  the  writ  of  execution  bind  the 
goods  in  the  hands  of  a  stranger,  or  the  purchasor  (o),  but  only  from  the 
actual  delivery  of  the  writ  to  the  sheriff  or  other  officer,  who  is  therefore 
ordered  to  endorse  on  the  back  of  it  the  day  of  his  receiving  the  same. 

These  are  the  methods  which  the  law  of  England  has  pointed  out  for 
the  execution  of  judgments  :  and  when  the  plaintiff's  demand  is  satisfied, 
either  by  the  voluntary  payment  of  the  defendant,  or  by  this  compulsory 
process,  or  otherwise,  satisfaction  ought  to  be  entered  on  the  record,  that 
the  defendant  may  not  be  liable  to  be  hereafter  harassed  a  second  time  on 
the  same  account.  But  all  these  writs  of  execution  must  be  sued  out 
within  a  year  and  a  day  after  the  judgment  is  entered  (17) ;  otherwise 
the  court  concludes  prima  facie  that  the  judgment  is  satisfied  and  extinct: 
yet  however  it  will  grant  a  writ  of  scire  facias  in  pursuance  of  statute 
Westm.  2.  13  Edw.  I.  c.  45.  for  the  defendant  to  shew  cause  why  the 
judgment  should  not  be  revived,  and  execution  had  against  him ;  to  which 
the  defendant  may  plead  such  matter  as  he  has  to  allege,  in  order  to  shew 
why  process  of  execution  should  not  be  issued  :  or  the  plaintiff  may  still 

(*)  F.  N.  B.  131.  "     («)  10  R6p.  55, 56. 

(/)  3  Rep.  IS.  (0)  Skin.  S97. 

(M)  SUt.  33  Hen.  Vn.  c.  30,  k  74. 

the  writ  iMued,  all  the  property  of  the  debtor  vied  thereon.  But  now  tbe  writ  cannot  be  it- 
became  liable  to  the  extent  at  the  suit  of  the  sued  unless  the  sum  actually  due  to  his  majesty 
erown;  and  thus  his  creditors  were  deprir-  be  stated  and  specified  in  the  fiat  indorsed 
ed  of  participation  in  such  property,  the  whole  thereon ;  and,  when  levied,  the  sheriff  is  to 
perhaps  being  absorbed  by  the  alleged  crown  pay  the  amount  over  to  his  majesty's  ose. 
debtor.  But  the  statute  mentioned  above  Any  overplus  is  to  be  paid  into  cotirt  subject 
limits  the  issuing  of  this  writ  to  cases  where  to  its  disposition  on  summary  application, 
a  debt  shall  be  actually  due  to,  and  previiMisly  The  expectation  of  preference  formerly  capa- 
demanded  on  the  part  of  the  crown.  Before  ble  of  being  realized  is  by  the  statute,  there- 
the  statute,  it  was  sufficient  that  the  party  fore,  in  a  great  degree  defeated, 
suggested  the  existence  of  the  debt  to  entitle  (17)  In  New-York  within  two  yean.  2  R. 
him  to  sue  out  the  writ,  and  to  tbe  money  le-  S.  3S3.  f  1. 
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bring  aa  action  of  debt,  founded  on  this  donnant  judgment,  which  waa 
the  Zoiy  method  of  revival  allowed  by  the  coounon  law  (p). 

In  this  manner  are  the  several  remedies  given  by  the  English  law  for 
all  sorts  of  injuries,  either  real  or  personal,  administered  by  the  several 
courts  of  justice,  and  their  respective  officers.  In  the  course  therefore  of 
the  present  book,  we  have,  first,  seen  and  considered  the  nature  of  reme* 
dies,  by  the  mere  act  of  the  parties,  or  mere  operation  of  law,  without  any 
suit  in  courts.  We  have  next  taken  a  review  of  remedies  by  suit  or  ac- 
tion in  courts  :  and  therein  have  contemplated,  first,  the  nature  and  species 
of  courts,  instituted  for  the  redress  of  injuries  in  general ;  and  then  have 
shewn  in  what  particular  courts  application  must  be  made  for  the  re- 
dress of  particular  injuries,  or  the  doctrine  of  jurisdictions  and 
*cognizance.  We  afterwards  proceeded  to  consider  the  nature  [*422] 
and  distribution  of  wrongs  and  injuries  affecting  every  species  of 
personal  and  real  rights,  with  the  respective  remedies  by  suit,  which  the 
law  of  the  land  has  afforded  for  every  possible  injury.  And,  lastly,  we 
have  deduced  and  pointed  out  the  method  and  progress  of  obtaining  such 
remedies  in  the  courts  of  justice  :  proceeding  from  the  first  general  com- 
plaint or  original  writ,  through  all  the  stages  o{  process,  to  compel  the  de- 
fendant's appearance  ;  and  of  pleadings  or  formal  allegation  on  the  one 
side,  and  excuse  or  denial  on  the  other  ;  with  the  examination  of  the  vali- 
dity of  such  complaint  or  excuse,  upon  demurrer ;  or  the  truth  of  the  facta 
alleged  and  denied,  upon  issue  joined,  and  its  several  trials ;  to  the  judg* 
vkent  or  sentence  of  the  law,  with  respect  to  the  nature  and  amount  of  the 
redress  to  be  specifically  given  :  till,  after  considering  the  suspension  of 
that  judgment  by  writs  in  the  nature  of  appeals,  we  have  arrived  at  its 
final  execution ;  which  puts  the  party  in  specific  possession  of  his  right  by 
the  intervention  of  ministerial  officers,  or  else  giveshimaF*  ^mH^  n^tigf«<^. 
tion,  either  by  equivalent  damages,  or  by  thtfjsnnnement  oi  his  bo^  who^ 
is  guilty  of  the  injury  complained  of.  ^ 

This  care  and  circumspection  in  the  law, — ^in  providing  that  no  man's 
right  shall  be  affected  by  any  legal  proceeding  without  giving  him  previ- 
ous notice,  and  yet  that  the  debtor  shall  not  by  receiving  such  notice  take 
occasion  to  escape  from  justice  ;  in  requiring  that  every  complaint  be  ac- 
curately and  precisely  ascertained  in  writing,  and  be  as  pointedly  and  ex- 
actly answered  ;  in  clearly  stating  the  question  either  of  law  or  of  fact ; 
in  deliberately  resolving  the  former  after  full  argumentative  discussion, 
and  indisputably  fixing  the  latter  by  a  diligent  and  impartial  trial ;  in  cor- 
recting such  errors  as  may  have  arisen  in  either  of  those  modes  of  deci- 
sion, from  accident,  mistake,  or  surprise ;  and  in  finally  enforcing  the 
judgment,  when  nothing  can  be  alleged  to  impeach  it ; — ^this  anxiety  to 
mainuin  and  restore  to  every  individual  the  enjoyment  of  his  civil  rights, 
without  intrenching  upon  those  of  any  other  individual  in  the  na- 
tion, this  parental  solicitude  *which  pervades  our  whole  legal  con-  [H23] 
stitntion,  is  the  genuine  offspring  of  that  spirit  of  equal  liberty 
which  is  the  singular  feUcity  of  Englishmen.  At  the  same  time  it  must 
be  owned  to  have  given  a  handle,  in  some  degree,  to  those  complaints  of 
delay  in  the  practice  of  the  law,  which  are  not  wholly  without  foundation, 
but  are  greatly  exaggerated  beyond  the  truth.  There  may  be,  it  is  true, 
in  this,  as  in  all  other  departments  of  knowledge,  a  few  unworthy  profes- 
sors :  who  study  the  science  of  chicane  and  sophistry  rather  than  of  truth 

(f)  Co.  JML  S90. 
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and  justice ;  and  who,  to  gratify  tlie  spleen,  the  dishonesty,  and  wflfiilttesv 
of  their  clients,  may  endeayour  to  screen  the  guilty,  by  an  unwarrantable 
use  of  those  means  which  were  intended  to  protect  the  innocent.  But 
the  frequent  disappointments  and  the  constant  discountenance,  that  they 
meet  with  in  the  courts  of  justice,  have  confined  these  men  (to  the  honour 
of  this  age  be  it  spoken)  both  in  number  and  reputation  to  indeed  a  yeiy 
despicable  compass. 

Yet  some  delays  there  certainly  are,  and  must  unavoidably  be,  in  the 
conduct  of  a  suit,  however  desirous  the  parties  and  their  agents  may  be 
to  come  to  a  speedy  determination.  These  arise  from  the  same  original 
causes  as  were  mentioned  in  examining  a  former  complaint  {q) ;  from  li- 
berty, property,  civility,  commerce,  and  an  extent  of  populous  territory  : 
which  whenever  we  are  willing  to  exchange  for  tyranny,  poverty,  barba- 
rism, idleness,  and  a  barren  desert,  we  may  then  enjoy  Uie  same  dispatch 
of  causes  that  is  so  highly  extolled  in  some  foreign  countries.  But  com- 
mon sense  and  a  little  experience  will  convince  us,  that  more  time  and  cir- 
cumspection are  requisite  in  causes,  where  the  suitors  have  valuable  and 
permanent  rights  to  lose,  than  where  their  property  is  trival  and  precari- 
ous, and  what  the  law  gives  them  to-day,  may  be  seized  by  their  prince  to- 
morrow. In  Turkey,  says  Montesquieu  (r),  where  little  regard  is  shewn 
to  the  lives  or  fortunes  of  the  subject,  all  causes  are  quickly  decided  :  the 
basha,  on  a  summary  hearing,  orders  which  party  he  pleases  to  be  basti- 
nadoed, and  then  sends  them  about  their  business.  But  in 
[*424]  *free  states  the  trouble,  expense,  and  delays  of  judicial  proceed- 
ings are  the  price  that  every  subject  pays  for  his  liberty  :  and  in  all 
governments,  he  adds,  the  formalities  of  law  increase,  in  proportion  to  the 
value  which  is  set  on  the  honour,  the  fortune,  the  liberty,  and  life  of  the 
subject. 

From  these  principles  it  might  reasonably  follow,  that  the  English  courts 
should  be  more  subject  to  delays  than  those  of  other  nations  ;  as  they  set 
a  greater  value  on  life,  on  liberty,  and  on  property.  But  it  is  our  peculiar 
felicity  to  enjoy  the  advantage,  and  yet  to  be  exempted  from  a  proportiona- 
ble share  of  the  burthen.  For  the  coiirse  of  the  civil  law,  to  which  most 
other  nations  conform  their  practice,  is  mu.ch  more  tedious  than  ours  ;  for 
proof  of  which  I  need  only  appeal  to  the  suitors  of  those  courts  in  Eng- 
land)  where  the  practice  of  the  Roman  law  is  allowed  in  its  full  extent 
And  particularly  in  France,  not  only  our  Fortescue  {s)  accuses  (on  his 
own  knowledge)  their  courts  of  most  unexampled  delays  in  adminislering 
justice  ;  but  even  a  writer  of  their  own  (t)  has  not  scmpled  to  testify, 
that  there  were  in  his  time  more  causes  there  depending  than  in  all  Europe 
besides,  and  some  of  them  an  hundred  years  old.  But  (not  to  enlarge  on 
the  prodigious  improvements  which  have  been  made  in  the  celerity  of  jus- 
tice by  the  disuse  of  real  actions,  by  the  statutes  of  amendment  and  jeo- 
fails («),  and  by  other  more  modem  regulations,  which  it  now  might  be 
indelicate  to  remember,  but  which  posterity  will  never  forget)  the  time  and 
attendance  afforded  by  the  judges  in  our  English  courts  are  also  greater 
than  those  of  many  other  countries.  In  the  Roman  calendar  there  were 
in  the  whole  year  but  twenty-eight  judicial  or  triverbial  (to)  days  allowed 
to  the  praetor  for  deciding  causes  (x) :  whereas,  with  us,  one-fourth  of  the 


(f)  See  Mg«  397.  (w)  OtherwlM  called  Hutfrntti  m  9mhm  Hethmi 

(r)  Sp.  L.  b.  e,  ch.  9.  jaroat^  fmri  trim  0<r6a,  4o,  Jico,  fldOiM.    (C«l« 

(*)  it  LomT.  LL.  c.  5S.  X«r.  t85.) 

(r)BodiD.*KgMkl.Ske.S.  (x)  8peliiunofUk0terais,«4,e.  2. 
<«)  S«o  p«fe  107. 
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JB9X  is  term  time,  in  whicli  three  courts  constancy  sit  fqr  the  dispatch  ctf 
matters  of  law ;  besides  th^  very  close  attendance  of  the  court  of 
chancery  for  determining  *8uits  in  equity,  and  the  numerous  [*425] 
courts  of  assise  and  nisi  prius  that  sit  in  vacation  for  the  trial  of 
matters  of  fact  Indeed  there  is  no  other  country  in  the  known  world, 
that  hath  an  institution  so  commodious  and  so  adapted  to  the  dispatch  of 
causes,  as  our  trial  by  jury  in  those  courts  for  the  decision  of  facts ;  in  no 
other  nation  un^er  heaven  does  justice  make  her  progress  twice  in  each 
year  into  almost  every  part  of  the  kingdom,  to  decide  upon  the  spot  by 
the  voice  of  the  people  themselves  the  disputes  of  the  remotest  provinces. 
And  here  this  part  of  our  commentaries,  which  regularly  treats  only  of 
redress  at  the  common  law,  would  naturally  draw  to  a  conclusion.  But, 
as  the  proceedings  in  the  courts  of  equity  are  very  different  from  those  at 
common  law,  and  as  those  courts  are  of  a  very  general  and  extensive  ju- 
risdiction, it  is  in  some  measure  a  branch  of  the  task  I  have  undertaken,  to 
give  the  student  some  general  idea  of  the  forms  of  practice  adopted  by 
those  courts.     These  will  therefore  be  the  subject  of  the  ensuing  chapter. 


CHAPTER  XXVIII. 


OP  PROCEEDINGS  IN  THE  COURTS  OF 
EQUITY  (1). 

Before  we  enter  on  the  proposed  subject  of  the  ensuing  chapter,  vig, 
the  nature  and  method  of  proceedings  in  the  courts  of  equity,  it  will  be 
proper  to  recollect  the  observations  which  were  made  in  the  beginning  of 

(1)  That  the  coarts  of  equity  and  eonita  of  the  pttblication  of  a  libel  cannot  be  restrained. 

«aw  are  not  opposed  to  each  other,  and  often  con-  2  Swan.  413,'  (see  ante,  2  vol.  407.  in  notes.) 

car  in  the  exercise  of  their  powers,  to  promote  .Nor  will  the  court  compel  a  discoTcry  in  aid 

the  ends  of  substantial  justice,  is  not  now  dis>  of  criminal  proceedings.  2  Yes.  398.    The 

Kted.  It  is  said,  that  matters  of  fact  should  court  of  cbu&oery  has  a  concurrsnt  jurisdic- 
left  to  courts  of  law  for  the  decision  of  a  4ion  with  the  admiralty,  6ilb.  E(].  Rep.  228 ; 
jury,  1  Ridgway*s  Pari.  Car.  9 ;  and  issues  are  and  may  repeal  letters  of  reprisal,  after  a 
oftentimes  directed  for  that  purpose  ;  vet  peace,  though  there  is  a  clause  in  the  imtent 
^  there  is  no  doubt,"  says  Lord  Eldon,  "  that  that  no  treaty  of  peace  shall  nrejudice  it.  1 
according  to  the  constitution  of  this  court,  it  Vem.  54.  So  equity  may  relieve  after  TiAr- 
may  take  upon  itself  the  decision  of  every  fact  diet  in  K.  B.  or  C.  P.,  and  even  grant  a  per- 
|rat  in  issue  upon  the  record,**  And  again,  petual  injunction  after  five  trials  at  law  on  the 
*'  This  court  has  a  risht  (to  be  exercised  very  same  point  and  verdicts  the  same  way :  but 
tenderly  and  sparingly)  of  deciding  without  equity  is  very  tender  in  the  exercise  of  this 
issnes."  9  Yes.  168.  The  general  rule  is,  power.  2  P.  W.  425.  10  Hod.  1.  And  a 
that  a  court  of  equity  will  never  exercise  juris-  court  of  equity  will  not  review  the  orders  of 
diction  over  criminal  proceedinss.  Vet  io  a  the  exchequer  as  a  court  of  revenue  ;  nor  in- 
case where  the  plaintiffs  indictee  defendant's  terfere  where  that  court,  as  a  court  of  reve- 
agent  at  the  sessiobs,  where  the  plaintiffs  them-  nue,  is  competent  to  decide  the  subject-matter. 
selves  were  judges,  for  a  breach  of  the  peace,  3  Ridgw.  P.  G.  80. 

lord  Hardwicke  made  sii  order  to  restrain  the  MatUra  aruing  out  of  England, — A  question 

prosecution  till  afler  hearing  of  the  cause  and  concernioc  the  right  and  title  to  the  Isle  of 

farther  order ;  and  where  a  bill  is  brousht  to  Man  mav  be  determined  in  a  court  of  chance- 

oaiet  possession,  if  the  plaintiff  afterwarcb  pre-  ry.    1  Yes.  202.    VtTfaere  the  defendant  is  in 

ver  an  indictment  for  forcible  entry,  this  court  England,  thoueh  the  cause  of  suit  arose  in  the 

will  stop  the  proceedings  upon  such  indictment,  plantations,  if  the  bill  be  brou^t  here,  thci 


2  Atk.  302.  The  court  of  chancery  has  no  ju-  court  agmu  m  personam  msy,  by  compulsion  of 
riadiction  to  prevent  a  crime,  except  in  the  pro-  the  person,  force  him  to  do  justice,  lor  the  jar 
teetiM  of  iniuiftB.    Tkarsfbre  it  is  said,  that    riadiction  of  the  chancellor  ia  not  ooatad*  3 
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tfak.book  (c)  on  dw  priBcipal  tiibimals  of  that  kind,  acknowledged  by  the 
constitution  of  England ;  and  to  prenuae  a  few  remarka  npon  thoae  paiti- 


<•)  page  45.  90. 78. 


Atk.589.  8m1  Jae.  ft  W.  27;  ud  thill  al- 
though in  cenenl  all  qoeatioDs  reapecting  real 
eaUUs  belong  to  the  couotiy  where  th^  are 
aitumle.    EUioU  t.  Lord  Minto.    6  Mod  16. 


lat.  It  ia  aaaHtant  to  the  comnon  law,  bj 
renoTing  legal  impedimenta  to  a  fair  deci- 
aioD  of  a  queatioa  depending  in  thoae  coarta ; 
as,  presenting  the  aetting  up  of  outatanding 
terma,d(c.    5  Mad.  428.    S  J.  ft  W.  391. 

2dly.  It  acta  concurrently  with  the  common 
law,  by  compelling  a  diacovery  which  may 
enable  thoae  eourta  to  decide  aceordiog  to  the 
real  facta  and  juatice  of  the  caae ;  aa,  where 
the  discovery  la  to  aaoertain  whether  the  de- 
fendant did  not  promise  to  marry,  Forrest, 
fiep.  42 ;  or  to  diaprove  the  defendant*a  plea, 
that  he  had  made  no  promise  within  six  years, 
and  to  compel  him  to  state  whether  he  has  not 
promiaed  within  that  time,  5  Mad.  331  ;  but  he 
baa  a  right  to  protect  himaelf  in  ei)uity  by  the 
atatute  of  limitations,  from  a  discovery  aa 
to  the  original  constitution  of  the  debt,  or 
whether  it  has  since  been  paid.  5  Mad.  331. 
So  he  msy  be  required  to  disclone  whether  he 
ia  an  alien  or  not,  2  Yea.  aen.  287.  494  ;  but 
where  a  discovery  would  subject  a  narty  to 

r)nalty  or  forfeiture,  it  is  not  to  be  obtained. 
Yea.  56.  2  Ch.  Rep.  08.  2  Atk.  392.  2 
Yea.  265.  1  £q.  Ab.  131.  p.  10;  except  in 
caaea  under  the  atockjobbing  act,  7  Geo.  IL  c. 
8.  a.  1,  2  Marah.  Rep.  125,  and  some  other 
particular  provisions.  Nor  will  the  court  com- 
pel a  discovery  in  aid  of  criminid  proceedings. 
2Yea.  39&  Vide  Mitf.  Pi.  ISO.  It  exercises 
concarront  jurisdiction,  in  perpetuating  testi- 
monv  in  danger  of  being  lost  before  it  can  be 
need ;  by  preaerving property  during  litigation ; 
by  counteracting  fraudulent  judgments;  by 
setting  bounds  to  oppressive  litigation ;  and 
in  casea  of  fraud,  accident,  miauke,  account, 
partition,  and  dower. 

3dly.  It  claima  exdusht  jwnsdietiim  in  mat- 
tara  of  trust  and  confidence,  and  whenever, 
upon  the  principlea  of  universal  juatioe,  the 
interference  of  a  court  of  judicature  is  neces- 
sary to  prevent  a  wrong,  and  the  positive  law 
is  ailent    1  Fonb.  Eq.  |>.  9.  n.  (f ). 

The  mstters  over  which  the  court  of  chan- 
cery maintains  an  equitable  jurisdiction  have 
been  arranged  in  the  following  alphabetical  or- 
der ;  and  as  this  analysis  has  the  recommen- 
dation of  practical  utility,  we  shall  proceed  to 
embody  the  prinsipal  rules  and  deciaiona  un- 
der each  head  reapectively. 

1st  ACCIDBNT  AND  MlBTlKB. 

2d.  AccoviTT. 

3d.  Fkaud. 

4th.  iNTAirra. 

5th.  Spkcifio  PsKroKMANCs  or  Agkbb- 


0th.  Tkvsts. 

lat.  Aociobnt  Ain>  Mistakb.— By  acci- 
dent is  mesnt,  where  a  case  ia  diatinguiahed 
fiomotbera  of  the  like  nature  by  unuaual  cir- 
evmatancea,  for  the  court  of  chanceiy  cannot 
control  the  maums  of  the  oobudob  law»  be- 


cause of  general  inconvenienoe ;  hot  only 
where  the  obaervation  of  a  rule  ia  attended 
with  aome  unusual  and  particular  inconveni- 
ence.   10  Mod.  1. 

1.  Bonds,  4<^- — ^Eqvity  will  relieve  against 
the  loes  of  deeds,  3  Y.  ft  B.  54.  or  bonds,  5 
Yes.  235.  6  Yes.  812.  but  not  if  the  bond  be 
voluntary,  1  Ch.  Ca.  77.  It  will  also  set  ep  a 
bond  so  lost  or  destroyed,  against  sureties, 
though  the  principal  be  out  of  the  jurisdiction. 
3AtL93.  lCh.Ca.77.  9Yes.464.  Bonds 
made  iomtt  instead  of  severalt  nay  be  nodiasd 
according  to  intent  in  some  cases.  2  Atk.  33. 
9  Ves.  118.     17  Yes.  514.     1  Meriv.  564. 

BoMidarMs,  cfe. — Equity  will  ascertain  tlis 
boundaries,  or  fix  the  value,  where  lands  have 
been  intermixed  by  unity  of  possession.  2 
Meriv.  507.  1  Swanst.  9.  6o  to  distinguish 
copyhold  from  freehold  knds  within  the  nasnor. 
4  Yes.  180.    Nels.  14. 

Penaitiut  ForfeitureM^  <fc.,  incurred  by  acci- 
dent, are  relieved  against,  2  Yem,  594.  1  Stim. 
453.  1  Bfo.  C.  C.  418.  2  Sch.  ft  Lef.  685. 
where  the  thing  may  be  done  afterwards,  or  a 
compensation  made  for  it.  1  Ch.  Ca.  24.  2 
Yentr.  352.  9  Mod.  22.  18  Yes.  63.  Bat 
no  relief  is  given  in  the  case  of  a  voluntary 
composition,  payable  at  a  fixed  period.  Amb. 
332.  See  1  Yem.  210.  2  Atk.  527.  3  Atk. 
585.  16  Ves.  372.  Equity  will  not  relieve 
against  the  payment  of  stipulated,  or  as  they 
are  sometimes  called,  liquidated,  damages,  2 
Atk.  194.  Finch.  117.  2  Cha.  Ca.  198.  6 
Bro.  P.  C.470.  1  Cox.  27.  2Bos.ftP.34ii 
3  Atk.  395  ;  and  forfeitures  under  acu  of  par- 
liament, or  conditions  in  law,  which  do  not 
admit  of  compensation,  or  a  forfeiture  which 
may  be  considered  as  a  limiution  of  an  es- 
tate, which  determines,  it  when  it  happens, 
cannot  be  relieved  against.  1  Ball  ft  BaL  373, 
478.     1  Stra.  447.  452.     Prec.  Ch.  574. 

MUtake. — A  defective  conveyance  to  ekari" 
tabU  u9t»  is  always  aided,  1  Eden.  14.  2  Yem. 
755.  Prec.  Ch.  16.  2Yern.463.  Hob.  136; 
but  neither  a  mistake  in  a  fine  (if  after  death 
of  conusor),  or  in  the  names  in  a  lecoveiy,  ass 
supplied,  especially  against  a  purchaser.  2 
Yem.  3  Ambl.  102.  Nor  an  erroneous  reco- 
very in  the  manorial  court.  1  Yem.  367.  Mis- 
takes in  a  deed  or  contract,  founded  on  good 
eomnderation,  may  be  rectified.  1  Yes.  317. 
2  Atk.  203.  And  if  a  bargain  and  sale  be 
made  and  not  enrolled  within  six  months, 
equity  will  compel  the  vendor  to  mske  a  good 
title,  by  executing  another  bargain  and  sale 
which  mav  be  enrolled.  6  Yes.  745.  A  oon- 
veyance  defective  in  form  may  be  rectified,  I 
Eq.  Ab.  320.  1  P.  W.  279.  even  against  as- 
signees, 2  Yem.  564.  1  Atk.  1 62.  4  Bro.  C.  C. 
4"^  or  against  representatives.  1  Anat.  14. 
So  defects  in  surrenders  of  copyhold.  2  Yem. 
564.  Salk.  449.  2  Yem.  151.  But  not  the 
omiaaion  of  formalitiea  required  by  act  of  par- 
liament in  oonvevancea.  5  Yea.  240.  3  Bro. 
C.C.571.  13Yee.588.  15  Yea.  6a  6  Yea. 
746.    11  Yes.  626^    Defects  in  the  «ode  of 
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eolsr  causes,  wherein  any  of  them  claims  and  exercises  a  sole  jurisdiction, 
distinct  from  and  exclusive  of  the  other. 

eowwrnymnee  may  be  remedied.    4  Bro.  C.  C. 
382.    So  the  execution  of  powers.    2  P.  W. 

2d.  Account. — Mviual  dealing*  end  de- 
mande  between  partiee,  which  are  too  complex 
to  be  accurately  taken  by  trial  at  law,  may  be 


•djiisted  in  equi^,  1  Seh.  dc  Lefroy,  309.  la 
Yes.  278,  9.  1  Mad.  Ch.  86.  d&  note  (i) ;  bat  if 
the  subject  be  matter  of  set-off  at  law,  and 
oapable  of  proof,  a  biU  will  not  lie,  6  Ves. 
136;  uid  the  difficolty  in  adjusting  the  ao- 
eoont  eonstitates  no  legal  objection  to  an  ac* 
tion.  5  Taunt  481.  1  Marsh.  115.  2  Camp. 
238. 

3.  Feavd. — Equity  has  so  great  an  abhor- 
fence  of  fraud,  that  it  wiH  set  aside  its  own 
decrees  if  founded  thereupon  ;  aiid  a  bill  lies 
to  Taeate  letters  patent  obtained  tj  fraud.  13 
Yin.  Ab.  543  pi.  9.  1  Yern.  277.  All  deceit- 
ful practices  and  artful  derices,  contrary  to  the 
plam  rules  of  comnnon  honesty,  are  frauds  at 
common  law,  and  punishable  there;  but  for 
some  frauds  or  deceits  there  is  no  remedy  at 
law,  in  which  cases  they  are  cognizable  ii^ 
equity,  as  one  of  the  chief  branches  of  its  ori- 
ginal iuriadiction.  2  Ch.  Ca.  103.  Finch. 
161.  2  P.  W.  270.  2  Yern.  189.  2Atk.  324. 
3  P.  W.  130.  Bridg.  Ind.  tit  Fraud,  pi.  1. 
Where  a  person  is  prerented  by  fraud  from 
executing  a  deed,  equity  will  regard  it  as  al- 
ready done.    1  Jac.  d(  W.  99. 

1.  TnuUeM  are  in  no  case  pennitted  to  pur- 
chase from  themseWes  the  trust  estate,  1  Yern. 
465.  nor  their  solicitor.  3  Mer.  200.  Nor  in 
bankruptcy  are  the  commissioners  (6  Yes. 
617.)  or  assignees,  (6  Ves.  627.)  nor  their  so- 
licitors. 10  Yes.  381.  Nor  committee  or 
keeper  of  a  lunatic,  13  Yes.  156.  nor  an  execu- 
tor, 1  Yes.  &  B.  170.  1  Cox.  134.  nor  gover- 
nors of  chaiitiea,  17  Ves.  500. 

2dly.  iitfomcy  and  Cfteni.— Fraud  in  trans- 
aetioiM  between  attorneys  and  client  is  cuard- 
ed  against  most  watchfully.  2  Ves.  J.  201. 
lMad.Ch.  114,5.  116. 

3dly.  Heim,  SaiUfn^  <f«. — Equity  will  pro- 
tect improvident  heirs  against  agreements 
binding  on  their  future  expectancies,  negotiat- 
ed during  some  temporary  embarrassment, 
provided  such  agreement  manifest  great  inade- 
quacy of  consideiatton.  1  Yern.  109.  2  Yern. 
27.  1P.W.3I0.  1  Bro. C.C.I.  2 Yes.  157. 
It  will  also  set  aside  unequal  contrscts  obtain- 
ed from  sailors  respecting  their  prise-money, 
Newl.  Cont  443.  1  Wils.  229.  2  Yes.  281. 
516 ;  and  the  fourth  sec.  of  20  G.  Til.  c.  24.  de- 
clares all  bargains,  dec.  concerning  sny  share 
of  a  prise  taken  from  any  of  his  majesty's 
enemies,  die.  void.    Yid.  Newl.  Cont.  444. 

4thly.  Chardiim. — Fraud  between  guardian 
and  ward  is  also  the  subject  of  strict  cogni- 
sance in  the  court  of  chancerv.  For  the  de- 
tails under  this  head,  see  1  book,  ch.  XYII. 
and  notes. 

5thly.  Ijtpmetions. — ^Tn  a  modem  work  the 
subject  of  injunctions  is  considered  under  the 
head  of  fraud,  (see  1  Mad.  Ch.  125.)  but  it 
sssms  to  deserve  a  distinct  consideration .  An 
njmetion  is  »  method  by  which  the  court  of 


chancery  interferes  to  prevent  the  < 
of  fraud  and  mischief.  The  exercise  of  this 
authority  may  be  obtained,  1st  To  stay  pr»> 
ceedings  in  other  courts.  2d.  To  restrain  in- 
fringements of  patent  3d.  To  stay  waste. 
4th.  To  preserve  copy-right.  5th.  To  restrain 
negotiation  of  bills,  &c.  or  the  transfer  of 
stock.  6th.  To  prevent  nuisances,  and  in 
most  eases  where  the  rights  of  others  are  in- 
vaded, and  the  remedy  by  action  at  law  is  too 
remote  to  prevent  inoressin^  dama^.  See  I 
Mad.  Ch.  157  to  165.  An  injunction  to  stay 
proceedings  at  law  does  not  extend  to  a  die- 
tress  for  rent  1  Jac.  dc  W.  392.  Nor  ba« 
equity  any  jurisdiction  to  stop  goods  in  tran- 
situ in  any  ease,  nor  will  the  court  restrain  the 
sailing  of  a  vsssel  for  such  purpose  by  injunor 
tion.    2  Jac.  dc  W.  349. 

6thly.  BUU  of  Peace,  which  form  an  essen- 
tisl  check  on  litigation.  1  Bro.  P.  C.  266.  2 
Bro.  P.  C.  217.  Bunb.  158.  1  P.  W.  671. 
Prec.  Ch.  262.  I  8tra.  404.  For  this  purpose 
a  perpetual  injunction  will  be  granted.  See 
10  Mod.  1.  1  Bro.  P.  C.  268.  This  bill  can- 
not hold  in  disputes  between  two  persons  only. 
2  Atk.  483.  391.  4  Bro.  C.  C.  157.  Yin.  Ut 
Ch.  425.  pi.  35.    3P.  W.  156. 

7thlv.  Bill  of  Interpleader  will  lie  to  pre- 
vent mind  or  injustice,  where  two  or  more 
parties  claim  adversely  to  each  other,  from 
nim  in  possession  (otherwise  it  will  not  lie,  1 
Mer.  403.) :  for  in  such  case,  it  is  necessary 
the  two  claimants  should  settle  their  rights 
before  the  person  holding  poesession  be  re- 
quired to  give  up  to  either.  2  Yes.  J.  310. 
Mitf.  PI.  39.  1  Mad.  Ch.  173.  And  on  the 
same  principle, 

8thly.  BdU  or  Write  of  Certiorari^  to  re- 
move a  cause  from  an  inferior,  or  incompetent 
jurisdiction. 

9thly.  Bitie  to  perjtetmte  teetimony  in  dan- 
ger of  being  lost  before  the  right  can  be  aseer- 
tained. 

lOtkly.  Bille  to  dieeover  evidence  in  poesea- 
sion  of  defendsnt,  whereof  plaintiff  would  be 
otherwise  wholly  deprived,  or  of  deeds,  d(c. 
in  defendant's  custody. 

llthly.  Bitte  of  Qma  T^met  for  the  purpose 
of  prorenting  a  possible  future  injury,  and 
thereby  quieting  men's  minds  and  estates,  dec. 
1  Madd.  Ch.  224.    Newl.  on  Contr.  93.  493. 

12thly.  Bille  for  the  ddivering  n^  of  Dtede. 
— As  where  an  instrument  is  void  at  common 
law,  as  being  against  the  policy  of  the  law, 
it  belongs  to  the  jurisdiction  of  equity  to  order 
it  to  be  delivered  up.  11  Yes.  535.  In  Mayor, 
dec.  of  Colchester  v.  Lowton,  Lord  Eldon 
says,  '*  My  opinion  has  always  been  (differing 
from  others)  that  a  court  of  equity  has  juris- 
diction and  duty  to  order  a  void  deed  to  be 
delivered  up,  and  placed  with  those  whose  pro- 
perty may  be  affected  by  it,  if  it  remains  in 
other  hands."    1  Yes.  &  B.  244. 

!3th.  Bills  for  apportionment  or  sonCrifctfMfi 
between  persons  standing  in  particular  rela- 
tions one  to  another.  5  Yea.  792.  2  Freem. 
97. 

14th.  For  dbiscr  and  portitiM. 
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I  bare  already  (()  attempted  to  trace  (though  very  concisely)  the  hh^ 
tory,  rise,  and  progress,  of  the  extraordinary  court,  or  court  of  equity,  in 

(»)paceSO»*c. 


15th.  To  establish  moduM§$, 

16tb.  Bills  to  nurthal , 

17lb.  Bills  to  secure  property  in  litigation 
in  o(Aer  courta.    And 

I8th  and  lastly.  Bills  to  compel  lords  of 
manors  to  hold  courts,  or  to  admit  copyholders 
and  bills  to  reverse  erroneous  judgments  in 
copyhold  courts.  Vide  1  Madd.  Ch.  242  to 
253. 

4th.  Infants.— The  protection  and  care 
which  the  court  of  chancery  exercises  over  in- 
fants have  already  been  incidentally  noticed. 
Vide  1  book«  chs.  XVI  XVII.  and  notes. 

Wards  of  Court. — To  make  a  child  a  ward 
of  court,  it  is  sufficient  to  file  a  bill ;  and  it  is 
a  contempt  to  marry  a  ward  of  court,  though 
the  infant's  father  be  living.  Ambl.901.  The 
court  of  chancery,  representing  the  king  as 
parens  patri«,  has  jurisdiction  to  control  the 
right  of  the  father  to  the  possession  of  his  in- 
fant ;  but  the  court  of  K.  B.  has  not  any  por- 
tion of  that  delegated  authority.  The  court 
of  chancery  will  restrain  the  father  from  re- 
moving his  child,  or  doing  any  set  towards 
removing  it  out  of  the  jurisdiction.  So  will 
the  court  refuse  the  possession  of  the  child  to 
ite  mother,  if  she  has  withdrawn  herself  from 
her  husband.  10  Ves.  52.  Co.  Lit.  89.  (a), 
n.  70.  2  Fonb.  Tr.^  Eq.  224.  n.  (a).  2  Bro. 
C.  C.  499.    1  P.  W.  705.    4  Bro.  C.  C.  101. 

2  P.  W.  102.  The  court  reteins  ite  jurisdic- 
tion over  the  property  of  a  ward  of  court  after 
21,  if  it  remains  in  court ;  and  if  the  ward 
marries,  will  order  a  proper  settlement  to  be 
made,  or  reform  an  improper  one,  unless  the 
wardeonsente  to  the  settlement  either  in  court 
or  under  a  commission.  2  Sim.  &  -Stu.  123. 
n.  (a).  In  case  the  husband  assign  the  pro- 
perty of  the  wife,  who  is  fei  ward  of  court,  it 
shall  not  prevail,  but  the  court  will  direct 
even  the  whole  of  the  property  in  question  to 
be  settled  on  the  wife  and  her  children,  and 
the  assignee  will  not  be  entitled  even  to  the 
arrear  of  interest  accrued  since  the  marriage. 

3  Ves.  506. 

5th.  SPBCiriO   PSKFOHMANCB  or  AURBB- 

MBNTs. — The  jurisdiction  of  the  courte  of 
equity,  in  matters  of  this  kind,  though  certain- 
ly as  ancient  as  the  reign  of  Edward  IV.,  did 
not  obtain  an  unresisting  and  uniform  acqui- 
escence on  the  part  of  the  public  till  many 
years  afterwards.  See  1  Roll  Rep.  354.  2 
lb.  443.  Lateh.  172. 

i2«a2(y.— Thus  equity  enforces  agreements 
for  the  purchase  of  lands,  or  things  which  re- 
late to  realties,  but  not  (generally)  those 
which  relate  to  personal  chattels,  as  tne  sale 
of  stock,  com,  nops,  &c.,  in  such  cases  the 
remedy  is  at  law.  3  Atk.  383.  NewL  Cont. 
87. 

That  which  is  sgreed  to  be  done  is  in  equity 
considered  as  already  done,  2  P.  W.  222 ;  and 
therefore  when  a  husband  covenante  on  his 
marriage  to  make  a  settlement  charged  upon 
his  lands,  which  he  is  afterwards  prevented 
from  completing  by  sodden  death,  the  heir 


shall  make  satisfaction  of  the  settlement  oni- 
of  the  estete.    lb.  233. 

Ptrwnalty. — ^In  agreemente,  with  penalties 
for  the  breach  of  them,  it  is  necessary  to  dis- 
tinguish the  cases  of  a  penalty  intended  as  a 
security,  for  a  collateral  object,  from  those 
where  the  contract  iteelf  has  antaatd  th*  da- 
mage* which  the  party  is  to  pay,  upon  his  doin^ 
or  omitting  to  do  the  particular  act.  In  thee* 
latter  cases,  equity  will  not  interfere  either  to 
prevent  or  to  enforce  the  act  in  question,  or  to 
restrain  the  recovery  of  damages  after  they 
have  become  due.  But  in  the  former,  where 
it  plainly  appears  that  the  specific  performance 
of  that  act  was  the  primary  object  of  the  agree- 
ment, and  the  penally  intended  merely  to  ope- 
rate as  a  collateral  security  for  ite  betn^  done, 
though  At  law  the  party  might  make  his  elec- 
tion, either  to  do  the  particular  set  or  to  pay 
the  penalty,  a  court  of  equity  will  not  permit 
him  to  exercise  such  right,  but  will  compel 
him  to  perform  the  object  of  the  agreement. 
Newl.  Cont.  cap.  17.  Thus,  as  the  principle 
whereon  a  specific  performance  of  agreement 
relating  to  personals  is  refused,  is,  that  there 
is  as  complete  a  remedy  to  be  obtained  at  law^ 
therefore,  where  a  party  snes  merely  on  a 
memorandum,  of  agreement  (a  mere  memo- 
randum not  being  regarde4  as  valid  at  law), 
a  court  of  eqaity  will  give  relief,  for  equity 
suffers  not  a  right  to  be  without  a  remedy.  3 
Atk.  382.  385.  But  it  is  only  where  the  legal 
remedy  is  inadequate  or  defective,  that  courte 
of  equity  interfere.  8  Ves.  163.  Equity  wUl 
not  enforce  an  agreement  for  the  transferor 
stock,  10  Ves.  161 ;  but  it  has  been  held  that 
a  bill  will  lie  for  performance  of  agreement 
for  purchase  of  government  stock,  where  it 
prays  for  the  delivery  of  the  ctrtifiaOa  which 
give  the  le^l  title  to  stock.  1  Sim.  dc  Sui. 
590.  And  It  seems  the  court  will  entertain  a 
suit  for  the  specific  perfonnance  of  a  contract 
for  the  purchase  of  a  debt  5  Price,  325w  So 
to  sell  the  goodwill  of  a  trade,  and  the  exclu- 
sive use  of  a  secret  in  dyeing.  1  Sim.  di  Stu. 
74.  but  not  without  great  caution.  See  I  P. 
Wms.  181. 

6th.  TmusTS.— Truste  may  be  created  of 
real  or  personal  estate,  and  are  either,  1st, 
Exjtrut;  or,  2d,  Implied.  Under  the  hesd 
of  implied  truste  may  be  included  aUresoltiDg 
truste,  and  all  such  trusti  as  are  not  ezprass. 
Express  truste  are  created  by  deed  or  will. 
Implied  truste  arise,  in  general,  b]r  constiue- 
tion  of  law,  upon  the  acte  or  situation  of  par- 
ties.   1  Mad.  Cha.  446. 

Xwiaiicc.— The  custody  of  the  penons  and 
estetes  of  lunatics  was  a  power  not  originally 
in  the  crown,  but  was  given  to  it  by  8tetnte» 
for  the  benefit  of  the  subject  1  Ridgw.  P.  C. 
224.  et  vid.  2  Inst  14.  And  now,  by  the  sta- 
tute de  prerogative  regis,  17  £dw.  il.  c.  9  ^ 
10,  the  king  shall  have  the  real  estates  of  idi- 
ote  to  his  own  use,  and  he  shall  provide  for 
the  safe  keeping  of  the  real  estates  of  lanatic«» 
so  that  they  shall  hsTs  a  oompetent  msintu^ 
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chaftoery.    The  same  jumdiction  is  exeroiaed,  end  the  same  system  of 
redress  parsued,  in  the  equity  court  of  the  exchequer ;  with  a  distinction, 
however,  as  to  some  few  matters,  peculiar  to  each  tribunal,  and  in  which 
the  other  cannot  interfere.     And,  first,  of  those  peculiar  to  the  chancery. 
1.  Upon  the  abolition  of  the  court  of  wards,  the  care,  which  the  crown 
was  bound  to  take  as  guardian  of  its  infant  tenants,  was  to- 
tally extinguished  in  every  feodal  view ;  but  ^resulted  to  the  king   [*427] 
in  his  court  of  chancery,  together  with  the  general  protection  (c) 
of  all  other  infauts  in  the  kingdom  (2).     When  therefore  a  fatherless  child 
has  no  other  guardian,  the  court  of  chancery  has  a  right  to  appoint 

(c)  p.  N.B.a7. 


nance,  and  the  reaidue  is  to  be  kept  for  their 
oee.  1  Ridf.  P.  C.  519.  535.t  A  liberal  ap- 
]»lication  of  the  property  of  a  lanatic  ia»  made 
to  secure  every  comfort  hia  situation  will  ad- 
mit, 6  Ves.  8,  without  regard  to  expeetanto 
on  eatote.  1  Ves.  J.  297.  The  power  of  the 
chancellor  extends  to  making  granta  from 
time  to  time  of  the  lunatic's  estate,  and  as  this 
power  ii  derived  under  the  aign  manual,  in 
Tirtae  of  the  prerogative  of  the  crown,  the 
chancellor,  who  is  usually  invested  wiih  it,  is 
tesponsible  to  the  crown  alone  for  the  right  ex- 
eittue  of  it,  per  Ld.  Hardw.  3  Atk.  636.  Jt 
it  aaid,  that  since  the  revolution  the  king  has 
dways  granted  the  surplus  profits  of  the  es- 
tate of  an  idiot  to  some  of  hia  family.  Ridgw. 
P.  C.  519.  App.note(l). 

Charitie*. — ^The  general  controlling  power 
of  the  court  over  charities,  does  not  extend  to 
a  charity  regulated  hf  governors  under  a  char- 
ter, unless  they  have  also  the  maoagement  of 
the  revenues,  and  abuse  their  trast ;  which  will 
set  be  piesamed,  but  moat  be  apparent,  and 
made  out  by  evidence.  2  Ves.  J.  42.  The 
internal  management  of  a  charity  is  the  ex* 
elusive  subject  of  visitorial  jurisdiction :  but 
Wider  a  truat  aa  to  the  revenue,  abaae  by  mis- 
application is  controlled  in  chancery.  2  Yes. 
&  B.  134. 

DlMeutort.—Wliere  an  executor  has  an  ex- 
preaa  legaoy,  the  court  of  chancery  looks 
open  him  aa  a  trustee  with  regard  to  the  sur- 
pras,  and  will  make  him  account,  though  the 
spiritual  court  has  no  such  power.  1  P.  w.  7. 
And  where  an  executor,  who  was  directed  to 
lay  out  the  teatetor's  personalty  in  the  funda, 
rily  Bold  out  stock,  kept  large  be- 


laneea  in  bis  hand,  and  resisted  payment  of 
debte  by  falae  pretences  of  outetanding  de- 
maods,  he  was  charged  with  five  per  cent  in- 
toreet  and  eoste,  but  the  court  refused  to  make 
i«tu  in  the  account  1  Jac.  de  W.  586.  And 
aae  on  this  subject,  ante,  2  book,  ch.  33. 

MartkaOmg  Atteu.—The  testator's  whole 
penmial  property,  whether  devised  or  not,  ia 
■■•eta  both  in  law  and  eqni^,  to  which  credi- 
ton  by  simple  contract,  or  of  any  hij^her  order, 
fluiy  have  recourse  for  the  satisfsetion  of  their 

t  In  New- York,  the  chancellor  is  guardian 
of  all  the  eatote  of  the  lunatic  and  of  his  person, 
hot  •xereisea  this  charge  solely  ibr  the  bene- 
it  of  dM  Ivaatic  and  of  his  family.  (3  R.  8. 58, 
&e.)  He  may  direct  to  be  sold  so  much  of  the 
Mtato  real  or  peiaonal  of  the  Innatie  aa  may 
Vol.  II.  45 


demands.  But  the  teatetor  may,  by  clear  and 
explicit  words,  exempt  his  personalty  from 
payment  of  debte  as  against  the  devisee  of 
his  realty,  though  not  as  againat  creditors. 
The  role  in  equity  is,  that  in  caae  even  of  a 
speoialty  debt,  the  personsl  aaaete  shall  be 
first  applied,  and  if  deficient,  and  there  be  no 
devise  for  payment  of  debta,  the  heir  shall 
then  be  ehsjved  for  aaaete  desoended.  2  Atk. 
426.  434.  For  lands  are  in  equity  a  favoured 
fund,  insomuch  that  the  heir  at  law,  or  devisee 
of  a  mortgagor,  may  demand  to  have  the  eatete 
mortgaged  by  aneh  devisor  himaelf,  cleared 
out  of  the  personalty.  Yin.  Ab.  tit.  Heir,  U. 
pf.  35.  1  Atk.  487.  And  a  specific  devisee 
of  a  mortgaged  estate  is  entitled  to  hafe  it 
exonerated  out  of  real  assete  descended.  3 
Atk.  430.  439.  But  at  law  there  ia  no  such 
distinction  of  favour  shewn  to  lands ;  a  bond 
creditor  may,  if  he  please,  proceed  immedi- 
ately againat  the  heir,  without  auing  the  per- 
aonal  repreaentative  of  his  deceased  debtor.^ 
Aa  to  the  order  in  which  real  aaaete  shall  be 
applied  in  equity  for  payment  of  debte  {after 
exhausting  the  personal  efiecte,  supposing 
them  not  exempted),  the  general  rule  is,  first, 
to  teke  lands  devised  simply  for  that  purpoae, 
then  landa  descended,  and  lastly  eatete^  spe- 
cifically devised,  even  though  they  are  gene- 
ratty  charged  mtk  tkt  payment  of  tUlu.  2  Bro. 
263. 

Equitable  aaaete  are  such  aa  at  law  cannot 
be  reached' by  a  creditor,  as  a  devise  in  trust  to 
pay  debte,  of  an  eqnity  of  redemption  aubjeot 
to  a  mortgage  tn/e«,  or  where  the  descent  is 
broke  by  a  deviae  to  sell  for  the  payment  of 
debte.  1  Yem.  411.  1  Ch.  Oa.  128.  n.  S 
Atk.  290.  But  lands  ao  devised,  subject  to'  n 
mortgage >^  ytar#,  are  legal  assete. 

BonAn^itey.— See  the  consolidation  act,  6 
Geo.  lY.  c.  16,  commencing  ite  operation 
with  the  present  year,  and  the  decisiblis  appli- 
cable to  ite  several  enactmente,  ante,  2  book, 
ch.  31.  in  notes. 

(2)  See  in  general,  ante,  1  book,  c.  XYI.  & 
XVII.  in]  -  

FAHTfl. 


Alro  note  (1)  ante,  tit  In- 


be  neeeasary  for  payment  of  hit  debte,  or  for 
his  support    Id.  53,  ^  11,  dto. 

X  See,  however,  now  in  New- York,  8  R.  8. 
454,  ^42,  die.  proceedings  against  him  by  tan- 
diten  dan  now  oB^^  in  equity.    . 
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one  (3) :  and  from  all  proceedings  relative  thereto,  an  appeal  tier  (a  A# 
house  of  lords.  The  court  of  exchequer  can  only  appoint  a  guardian  odf 
litem f  to  manage  the  defence  of  the  infant  if  a  suit  be  commenced  againsi 
him ;  a  power  which  is  incident  to  the  jurisdiction  of  every  court  ^  jos' 
tice  (d) :  but  when  the  interest  of  a  minor  comes  before  the  court  judicial- 
ly, in  the  progress  of  a  cause,  or  upon  a  bill  for  that  purpose  filed,  either 
tribunal  indiscriminately  will  take  care  of  the  property  of  the  infant. 

2.  As  to  idiots  and  lunatics  (4) :  the  king  himself  used  formerly  to  comnul 
the  custody  of  them  to  propef  committees,  in  every  particular  case  ;  but 
now,  to  avoid  solicitations  and  the  very  shadow  of  undue  partialitv,  a 
warrant  is  issued  by  the  king  (a)  under  Ms  royal  sign  manual  to  the  chan- 
cellor or  keeper  of  his  sesd  to  perform  this  office  for  him :  and,  if  he 
acts  improperly  in  granting  such  custodies,  the  complaint  must  be  made 
to  the  king  himself  in  council  (/)  (5).  But  the  previous  proceedings  on 
the  commission,  to  inquire  whether  or  no  the  party  be  an  idiot  or  a  luna- 
tic, are  on  the  law  side  of  the  court  of  chancery,  and  can  only  be  redressed 
(if  erroneous)  by  writ  of  error  in  the  regular  course  of  law  (6)^ 

3.  The  king,  as  parens  patriae,  has  the  general  superintendence  of  all 
charities ;  which  he  exercises  by  the  keeper  of  his  conscience,  the  chan- 
cellor. And  therefore  whenever  it  is  necessary,  the  attorney-general,  af 
the  relation  of  some  informant  (who  is  usually  called  the  relator)^  files  ex 
officio  an  information  in  the  court  of  chancery  to  have  the  charity  properly 
established.     By  statute  also  43  EUz.  c.  4.  authority  is  given  to  the  lord 

chancellor  or  lord  keeper,  and  to  the  chancellor  of  the  duchy  of 
[•428]    Lancaster,  respectively,  to  grant  •commissions  under  their  several 

seals,  to  inquire  into  any  abuses  of  charitable  donations,  and  rectify 
the  same  by  decree ;  which  may  be  reviewed  in  the  respective  courts  of 
the  several  chancellors,  upon  exceptions  taken  thereto.  But,  though  this 
is  done  in  the  petty  bag  ofHce  in  the  court  of  chancery,  because  the  com- 
mission is  there  returned,  it  is  not  a  proceeding  at  common  law,  but  treated 
as  an  original  cause  in  the  court  of  equity.  The  evidence  below  is  not  ta- 
ken down  in  writing,  and  the  respondent  in  his  amswer  to  the  exception* 
may  allege  what  new  matter  he  pleases ;  upon  which  they  go  to  proof, 
and  examine  witnesses  in  writing  upon  all  the  matters  in  issue :  and  the 
court  may  decree  the  respondent  to  pay  all  the  costs,  though  no  such  an- 
thority  is  given  by  the  statute.  And  as  it  is  thus  considered  as  an  origi- 
nal cause  throughout,  an  appeal  lies  of  course  from  the  chancellor*s  decree 

(tf)  Cro.  Jac.  641.    %  Ley.  IMv    T.  Jones,  90.  (/)  S  P.  Wnw.  lOS.    See  Reg.  Br.  »7. 

(c)  See  book  I.  ch.  8. 

(3)  As  to  guarcHiin  and  ward  in  general,  see  ftist,  1S28,  end  to  transmit  copiee  thereof  witb- 
ante,  1  book,  c.  XVII.  in  note.  Also  note  in  five  days  to  the  office  of  metropolitan  eom- 
(1)  ante,  tit  Infants.  raissiopers  in  lunacy,  to  be  marked  "privat* 

(4)  See  1  book,  p.  302  to  306.  2  book,  p.  return/'  and  also  forthwith  to  giy#  notice  of 
291.  n.  b.    Also  note  (1)  ante,  tit.  Luntuiet.  the  death  or  removal  of  any  such  person. 

(5)  See  1  book  303.  n.  (24)  aud3  Bro.  P.  G.  And  by  a.  36  of  the  same  stat.tbe  neraonB 
329.  by  whose  authority  any  patient  shall  be  delk> 

(6)  By  sut.  9  Geo.  IV.  c.  41,  s.  41,  all  per-  vered  into  the  care  of  the  keeper  of  any  Itcens- 
sons  wheresoever  in  England,  (not  keeping  ed  house  for  the  reception  of  the  insane,  Are, 
licensed  houses  and  not  being  relatives,  or  a  under  like  pain,  re()uired  inpersonr  or  by  som* 
committee  appointed  by  the  lord  chancellor)  other  person  appointed  in  writing  under  hand 
receiving  into  their  exclusive  care  and  main-  and  seal,  to  visit  soch  nemn  once  at  least 
tenanee  any  insane  person  or  persons,  or  re-  every  six  months  daring  nis  oonfinement,  axidt 
presented  or  alleged  to  be  insane,  are  required,  to  enter  in  the  journal  kept  at  such  houeea  Ibr 
under  pain  of  misdemeanor,  to  have  a  certi-  registering  the  viaita  of  tka  '~* 
ficate  of  inaanity»  an  order  for  reeeptton  of  the  date  <x  Moh  viiit. 
every  such  person  so  received  after  Ist  of  Aa- 
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15  tfie  house  of  peers  ( g\  notwithstanding  any  loose  opinions  to  the  con* 
trary(A). 

4.  By  the  several  statutes  relating  to  bankrupts,  a  summary  jurisdiction 
is  given  to  the  chancellor,  in  many  matters  consequential  or  previous  to 
the  commissions  thereby  directed  to  be  issued  ;  from  which  the  statutes 
give  no  appeal  (7). 

On  the  other  hand,  the  jurisdiction  of  the  court  of  diancery  doth  not 
extend  to  some  causes,  wherein  relief  may  be  had  in  the  exchequer.  No 
information  can  he  brought,  in  chancery,  for  such  mistaken  charities,  as 
-are  given  to  the  king  by  the  statutes  for  suppressing  superstitious  uses. 
Nor  can  chancery  give  any  relief  against  the  king,  or  direct  any  actio  be 
done  by  him,  or  make  any  decree  disposing  of  or  affecting  his  property  ; 
not  even  in  cases  where  he  is  a  royal  trustee  (t)  (8).  Such  causes  must 
he  determined  in  the  court  of  exchequer,  as  a  court  of  revenue  ; 
which  alone  has  power  •over  the  king's  treasure,  and  the  officers  [.•429J 
employed  in  its  management :  unless  where  it  properly  belongs  to 
the  duchy  court  of  Lancaster,  which  hath  also  a  similar  jurisdiction  as  a 
court  of  revenue  ;  and,  like  the  other,  consists  of  both  a  court  of  law  and 
a  court  of  equity. 

In  all  other  matters,  what  is  said  of  the  court  of  equity  in  chancery  will 
be  equally  applicable  to  the  other  courts  of  equity.  Whatever  difference 
there  may  be  in  the  forms  of  practice,  it  arises  from  the  different  constitu- 
tion of  their  officers  :  or,  if  they  differ  in  any  thing  more  essential,  one 
'Of  them  must  certainly  be  wrong ;  for  truth  and  justice  are  always  uni- 
form, and  ought  equally  to  be  adopted  by  them  all  (9). 

Let  lis  next  take  a  brief,  but  comprehensive,  view  of  the  general  na- 
ture of  equity,  as  now  understood  and  practised  in  our  several  courts  of 
judicature.  I  have  formerly  touched  upon  it  {k),  but  imperfectly  :  it  de- 
serves a  most  complete  explication.  Yet  as  nothing  is  hitherto  extant, 
that  can  give  a  stranger  a  tolerable  idea  of  the  courts  of  equity  subsisting 
in  England,  as  distinguished  from  the  courts  of  law,  the  compiler  of  these 
observations  cannot  but  attempt  it  with  diffidence  :  those  who  know  them 
best,  are  too  much  employed  to  find  time  to  write  ;  and  those  who  have 
attended  but  little  in  those  courts,  must  be  often  at  a  loss  for  materials. 

Equity  then,  in  its  true  and  genuine  meaning,  is  the  sod  and  spirit  of 

(g)  Duke*!  char.  a8e«,6S.  ISS.    C«rponttoii  of  940ot.  1740.  Reeve  «.  Attomey-general.  C^mc.  97 

Sotford  «.  LenihaL  Cane.  9  May,  1743.  Nov.  1741.    Lightboiui  v.  Attomey-ffeneraL  Cmte. 

(*)  S  Vem.  118.  S  M^y,i743. 

(i)  Huggins  «.  York  BoUding s*  Company.  Cmc.  {k)  Book  I.  intnod.  M  4*  3.  «4  ode. 

(7)  The  sammary  iurisdiction  of  the  court  is  in  poeaession,  or  any  title  is  veated  in  it 
«f  eauity,  in  caaea  of  Emnkruptcy,  rauat  be  per-  which  the  suit  seeks  to  divest,  or  its  rights 
Jooally  exercised  hy  the  chancellor,  lord-keep-  are  the  tminediate  and  sole  object  of  the  suit, 
er,  or  the  lords  commissioners  of  the  great  the  application  must  be  to  the  Iting,  by  petition 
«eal.    2  Woodd.  400.  oT rifeht,  Reeve  v.  Attorney-general^  meniionaA 

(8)  Where  the  righu  of  the  crown  are  con-  in  Penn.  ▼.  Lord  BaUvnore,  I  Vea.  445,  446, 
•eemed,  if  they  extend  only  to  the  auperintend-  upon  which,  however,  the  crown  muy- refer  k 
ence  of  a  public  truat,aa  m  the  case  of  acha-  to  the  chancellor  to  do  right,  and  may  direct 
rity,  the  king's  attorney-general  may  foe  made  that  the  attorney -general  ahall  be  made  a  party 
a  party  to  sustain  those  rights  ;  and  in  other  to  a  suit  for  that  purpose.  The  queen  has  alto 
«asea  where  the  crown  ia  not  in  possession,  a  the  same  prerogative.  2  Holl.  Abr.  213.  Mlt£ 
title  rested  in  it  is  not  impeached,  and  its  Treat,  on  Pleadings  in  Chan. 

righu  only  incidentally  concerned ;  it  haa  ge-  (D)  The  court  of  chanceiy  in  New- York 

nerally  been  considered  that  the  king's  attor-  haa  all  the  powers  above  enuiperated.  except 

ncy-general  may  be  made  a  party  in  respect  of  as  to  baakrupts.    See  2  R.  S.  173,  ^  36 :  46^ 

<bosa  licfats,  and  the  praetiee  hu  been  accord-  ^  61,  dee. 
i^Cij.    1  P.WIBS.44A    Bat  where  the  oiown 
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ftll  law :  positive  law  is  coD«trued»  aad  rational  law  ia  made  by  it  In  ihiBf 
equity  ia  synonymous  to  justice  ;  in  that,  to  the  true  sense  and  sound  in* 
tcqiretation  of  the  rule.  But  the  very  terma  of  a  court  of  equity^  and  a 
^urt  of  lawy  as  contrasted  to  each  other,  are  apt  to  confound  and  mislead 
us :  as  if  the  one  judged  without  equity,  and  the  other  was  not  bound  by 
any  law.  Whereas  every  definition  or  illustration  to  be  met  with,  which 
now  draws  a  line  between  the  two  jurisdictions,  by  setting  law 
[*430]  and  equity'  *in  opposition  to  each  other,  will  be  found  either  to- 
tally erroneous,  or  erroneous  to  a  certain  degree. 

1.  Thus  in  the  first  place  it  is  said  (i),  that  it  is  the  business  of  a  court 
of  equity  in  England  to  abate  the  rigour  of  the  common  law.  But  no 
such  power  is  contended  for.  Hard  was  the  case  of  bond-creditors  whose 
debtor  devised  away  his  real  estate ;  rigorous  and  unjust  the  rule,  which 
put  the  devisee  in  a  better  condition  than  the  heir  (m) ;  yet  a  court  of 
equity  had  no  power  to  interpose.  Hard  is  the  common  law  still  subsist- 
ing, xh&i  land  devised,  or  descending  to  the  heir,  shall  not  be  liable  to  sim- 
ple contract  debts  of  die  ancestor  or  devisor  (n),  although  the  money  was 
laid  out  in  purchasing  the  very  land  ;  and  that  the  father  shall  never  im- 
mediately succeed  as  heir  to  the  real  estate  of  the  son  (o) :  but  a  court  of 
equity  can  give  no  relief ;  though  in  both  these  instances  the  artificial  rea- 
son of  the  law,  arising  from  feodal  principles  has  long  ago  entirely  ceas- 
ed. The  like  may  be  observed  of  the  descent  of  lands  to  a  remote  relation 
of  the  whole  blood,  or  even  their  escheat  to  the  lord,  in  preference  to  the 
owner's  half  brother  (p) ;  and  of  the  total  stop  to  all  justice,  by  causing 
the  parol  to  demur  (q),  whenever  an  infant  is  sued  as  heir,  or  is  party  to  a 
real  action.  In  all  such  cases  of  positive  law,  the  courts  of  equity,  as 
well  as  the  courts  of  law,  must  say  with  Ulpian  (r),  '*  hoc  quidem  porquam 
durum  est^  sed  ita  lex  scripta  est  (10)." 

2.  It  is  said  (^),  that  a  court  of  equity  determines  according  to  the  spirit 
of  the  rule,  and  not  according  to  the  strictness  of  the  letter.  But  so  also 
does  a  court  of  law.  Both,  for  instance,  are  equally  bound,  and  equally 
profess,  to  interpret  statutes  according  to  the  true  intent  of  the  legislature. 

In  general  law  all  cases  cannot  be  foreseen  ;  or,  if  foreseen,  can- 
[*431]    not  be  expressed :  some  will  arise  that  will  fall  within  the  *mean 

ing,  though  not  within  the  words,  of  the  legislator  i  and  others, 
which  may  fall  within  the  letter,  may  be  contrary  to  his  meaning,  though 
not  expressly  excepted.  These  cases,  thus  out  of  the  letter,  are  often  said 
to  be  within  the  equity,  of  an  act  of  parliament ;  and  so  cases  within  the 
letter  are  frequently  out  of  the  equity.  Here  by  equity  we  meannothing 
but  the  sound  interpretation  of  the  law  ;  though  the  words  of  the  law 
itself  may  be  too  general,  too  special,  or  otherwise  inaccurate  or  defective. 
These  then  are  the  cases  which,  as  Grotius  (t)  says, "  lex  nan  exacte  definite 
sed  arbitrio  honi  mri  permittit;^  in  order  to  find  out  the  true  sense  and  mean- 
ing of  the  lawgiver,  from  every  other  topic  of  construotion.  But  there  is 
not  a  single  rule  of  interpreting  laws,  whether  equitably  oor  strictly,  that 
is  not  equally  used  by  the  judges  in  the  courts  both  of  law  and  equity  : 

(D  Lord  Kaims,  princ.  of  equit.  44.  (]»)  IHA.  page  2S7. 

(M)  See  book  U.  ch.  »,  page  378.  {q)  See  pace  300. 

(n)  See  book  II.  ch.  1ft,  page  9i3,  S44.  chap.  23,        (r)  Ff.  4071.  12. 
page  377.  («)  Lord  Kalms,  prlnc.  of  equit.  177. 

(0)  Ikid.  eh.  14,  page  208.  {t)  dt  meqmtate,  ^  3. 

(10)  These  ralee  no  longer  exist  in  New.  in  England,  by  47  Geo.  III.  eh.  74.  wsa.  S. 
York :  mad  those  as  lo  creditors  are  remoFed    Sm  hook  3,  p.  378. 
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tbe  eonstractioii  mutt  in  both  be  the  same  :  or,  if  they  differ,  it  is  only  as 
one  court  of  law  may  also  happen  to  differ  from  another.  Each  endea- 
vours to  fix  and  adopt  the  true  sense  of  the  law  in  question ;  neither  can 
eialarge,  diminish,  or  alter,  that  sense  in  a  single  title. 

3.  Again,  it  hath  been  said  (u ),  that  frauds  accident^  and  trusty  are  the 
proper  and  peculiar  objects  of  a  court  of  equity.  But  every  kind  oi  fraud 
is  equally  cognizable,  and  equally  adverted  to,  in  a  court  of  law :  and 
some  frauds  are  cognizable  only  there  :  as  fraud  in  obtaining  a  devise  of 
lands,  which  is  always  sent  out  of  the  equity  courts,  to  be  there  determin- 
ed. Many  accidents  are  also  supplied  in  a  court  of  law ;  as,  loss  of  deeds, 
mistakes  in  receipts,  or  accounts,  wrong  pajrments,  deaths  which  makes 
it  impossible  to  perform  a  condition  literally,  and  a  multitude  of  other  con« 
tingencies  :  and  many  cannot  be  relieved  even  in  a  court  of  equity ;  as,  if 
by  accident  a  recovery  is  ill  suffered,  a  devise  ill  executed,  a  contingent 
remainder  destroyed,  or  a  power  of  leasing  omitted  in  a  family  settlement. 
A  technical  trusty  indeed,  created  by  the  limitation  of  a  second 

nse,  was  forced  into  *the  courts  of  equity  in  the  mamier  formerly  [*432] 
mentioned  (to) ;  and  this  species  of  trust,  extended  by  inference 
and  construction,  have  ever  since  remained  as  a  kind  oipeeulivm  in  those 
courts.  But  there  are  other  trusts,  which  are  cognizable  in  a  court  of 
law :  as  deposits,  and  all  manner  of  bailments  ;  and  especially  that  im- 
plied contract,  so  highly  beneficial  and  useful,  of  having  undertaken  to 
account  for  money  received  to  another's  use  («),  which  is  the  ground  of 
an  action  on  the  case  almost  as  universally  remedial  as  a  bill  in  equity. 

4.  Oace  more  ;  it  has  been  said  that  a  court  of  equity  is  not  bound  by 
rules  or  precedents,  but  acts  from  the  opinion  of  the  judge  (y),  founded  on 
the  circumstance  of  every  particular  case.  Whereas  the  system  of  our 
courts  of  equity  is  a  laboured  connected  system,  governed  by  established 
rules,  and  bound  down  by  precedents,  from  which  they  do  not  depart, 
although  the  reason  of  some  of  them  may  perhaps  be  lisble  to  objection. 
Thus  the  refusing  a  wife  her  dower  in  a  trust-estate  («),  yet  allowing  the 
husband  his  courtesy  :  the  holding  the  penalty  of  a  bond  to  be  merely  a 
security  for  the  debt  and  interest,  yet  considering  it  sometimes  as  the  debt 
itself,  so  that  the  interest  shall  not  exceed  that  penalty  (a),  the  distinguish- 
ing between  a  mortgage  at  Jive  per  cent,  with  a  clause  of  a  reduction  to 
four,  if  the  interest  be  regularly  paid,  and  a  mortgage  at  four  per  cent,  with 
a  clause  of  enlargement  to^ve,  if  the  payment  of  the  interest  be  deferred ; 
so  that  the  former  shall  be  deemed  a  conscientious,  the  latter  an  unrighte- 
ous bargain  (6) :  all  these,  and  other  cases  that  might  be  instanc- 
ed, are  plainly  rules  of  positive  law ;  supported  cmly  by  *the  re-  [**433] 
▼erence  that  is  shewn,  and  generally  very  properly  shewn,  to^a 
aeries  of  former  determinations ;  that  the  rule  of  property  may  be  uniform 
and  steady.  Nay,  sometimes  a  precedent  is  so  strictly  followed,  that  a 
particular  judgment,  founded  upon  special  circumstances  (c),  gives  rise  to 
a  general  rule. 

(«)  1  Roll.  Abr.  974.    4  Init.  84. 10.    Mod.  1.  foot.    What  an  uncertain  measure  would  this  be  ! 

(tf )  B«ok  IL  ch.  M.  One  chancellnr  has  a  lonf  foot,anotber  a  short  Ibot, 

(c)  See  paf  e  163.  a  third  an  indifferent  foot.    It  is  the  same  thing 

(y)  TUs  Is  stated  by  Mr.  Selden  (Table-talk,  tit.  with  the  chancellors's  conscience.*^ 


(r)  TUs  Is  stated  by  Mr.  Selden  (Table-talk 
Equity),  with  more  pleasantry  than  truth.  ** 
teifWeharaamMmra,  and  know  what  tot 


*«  For  («)  S  P.  Wms.  640.    See  book  II.  page  397. 

o  trust  («)  Salk.  IM. 

to ;  tamiw  U  accordinK  to  the  coosciMKe  of  him  (»)  %  Vera.  SSS,  316.    9  Atk.  690. 

that  is  chancellor ;  and.  aathaft  la  larfer and  nar-  (e)  See  the  case  of  Foster  and  Munt,  I  V«m. 

iDw«r,  solse<{nitr.   *Tb  all  one,  as  if  they  should  479.  with  regard  to  the  oadispeaed  mHitmm  of 

m»km  the  itondard  lbrth»  lawme  m  chanMilkWa  persoiwl  Mtatoa. 


Digitized  by 


Google 


838  PRIVATE  WRONGS. 

In  short,  if  a  court  of  equity  in  England  did  really  act,  as  many  bge* 
nious  writers  have  supposed  U  (from  £eory)  to  do,  it  would  rise  above  all 
law,  either  common  or  statute,  and  be  a  most  arbitrary  legislator  in  erery 
particular  case.  No  wonder  they  are  so  often  mistaken.  Grotius,  or  Pnf* 
fendorf,  or  any  other  of  the  great  masters  of  jurisprudence,  would  have 
been  as  little  able  to  discover,  by  their  own  light,  the  system  of  a  court  of 
eqaity  in  England,  as  the  system  of  a  court  of  law :  especially,  as  the 
notions  before  mentioned  of  the  character,  power,  and  practice  of  a  court 
of  equity  were  formerly  adopted  and  propagated  (though  not  with  ap* 
probation  of  the  thing)  by  our  principal  antiquaries  and  lawyers ;  Spel- 
man  (d),  Coke  (0),  Lambard  (/),  and  Selden  {g),  and  even  the  great  Bar 
oon  (A)  himself.  But  this  was  in  the  infancy  of  our  courts  of  equity,  be- 
fore their  jurisdiction  was  settled,  and  when  the  chancellors  themselves, 
partly  from  their  ignorance  of  law  (being  frequently  bishops  or  statesmen), 
partly  from  ambition  or  lust  of  power  (encouraged  by  the  arbitrary  prin- 
ciples of  the  age  they  lived  in),  but  principally  from  the  nanow  and  unjust 
decisions  of  the  courts  of  law,  had  arrogated'  to  themselves  such  unlimited 
authority,  as  hath>  totally  been  disclaimed  by  their  successors  for  now 
above  a  century  past.  The  decrees  of  a  court  of  equity  were  then  rather 
in  the  nature  of  awards,  formed  on  the  sudden  pro  ne  nata,  with 
[*434]  more  probity  of  intention  than  knowledge  of  the  subject,  bounded 
on  no  settled  principles,  as  being  never  designed,  and  therefore 
never  used,  for  precedents.  But  the  systems  of  jurisprudence,  in  our  courts 
both  of  law  and  equity,  are  now  equally  artificial  systems,  founded  on  the 
same  princi{^es  of  justice  and  positive  law ;  but  varied  by  different  usages 
in  the  forms  and  mode  of  their  proceedings  :  the  one  being  originally  de- 
rived (though  much  reformed  and  improved)  from  the  feodal  customs,  as 
they  prevailed  in  different  ages  in  the  Saxon  and  Norman  judicatures ; 
the  other  (but  with  equal  improvements)  from  the  imperial  and  pontifical 
formularies,  introduced  by  their  clerical  chancellors. 

The  suggestion  indeed  of  every  bill,  to  give  jurisdiction  to  the  courts  of 
equity  (copied  from  those  early  times),  is  that  the  complainant  hath  no 
remedy  at  the  common  law.  But  he  who  should  from  thence  conclude, 
that  no  case  is  judged  of  in  equity  where  there  might  have  been  relief  at 
law,  and  at  the  same  time  casts  his  eye  on  the  extent  and  variety  of  the 
cases  in  our  equi^  reports,  must  think  the  law  a  dead  letter  indeed.  The 
rules  of  property,  rules  of  evidence,  and  niles  of  interpretation  in  both 
courts  are,  or  should  be,  exactly  the  same  :  both  ought  to  adopt  the  best, 
or  must  cease  to  be  courts  of  justice.  Formerly  some  causes,  which  now 
no  longer  exist,  might  occasion  a  different  rule  to  be  followed  in  one  court, 
from  what  was  afterwards  adopted  in  the  other,  as  founded  in  the  nature 
and  reason  of  the  thing ;  but,  the  instant  those  causes  ceased,  the  measure 
of  substantial  justice  ought  to  have  been  the  same  in  both.  Thus  the 
penalty  of  a  bond,  originally  contrived  to  evade  the  absurdity  of  those 
monkish  constitutions  which  prohibited  taking  interest  for  money,  was 
therefore  very  pardonably  considered  as  the  real  debt  in  the  courts  of  law, 
when  the  debtor  neglected  to  perform  his  agreement  for  the  return  of  the 
loan  with  interest :  for  the  judges  could  not,  as  the  law  then  stood,  give 

(it)  <iutu  M  narmtU  frthmoKhw  mmUi  a  legwn  deUti  vma  mac  mdeUter  jNwrfmfiM.  (6lo».  106.) 
cttMM  dicermoa  fuiieu,  cobw  (n  ret  •xigerit)  cp-        (t)  See  m^  M,  55. 
kiktt  camedtaruu  ex  mrbitrit ;  mee  atiUr  Aentit        (f)  jIixammi,  71,  71,  73. 
tmalmr  <«••  emriae  e«l  jm  tjMtaw,  fimi,  ducaUt        (i)  mH  Mtprv. 
mtita  rdioM,  ncegmoteai  put  wahmt,  wmUi  tt       (1)  dsAtigm SeimLl,%ct, '- 
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judgment  that  the  interest  should  be  specifically  paid.  But  when  afier^ 
wards  the  taking  of  interest  became  legal,  as  the  necessary  companion  of 
commerce  (t),  nay  after  the  statute  of  37  Hen.  VI 11.  c.  9.  had  de- 
clared the  *debt  or  loan  itself  to  be  *<  the  just  and  true  intent"  for  [M35] 
which  the  obligation  was  given,  their  narrow-minded  successors 
still  adhered  wSfully  and  technically  to  the  letter  of  the  ancient  precedents, 
and  refused  to  consider  the  payment  of  prindpal,  interest,  and  costs,  as  a 
full  satisfaction  of  the  bond.  At  the  same  time  more  liberal  men,  who  sat 
in  the  courts  of  equity,  construed  the  instrument  according  to  its  '<  just 
and  tnie  intent,"  as  merely  a  security  for  the  loan :  in  which  light  it  was 
certainly  understood  by  tbe  parties,  at  least  after  these  determinations ; 
and  therefore  Uiis  construction  should  hare  been  uniyersally  received.  So 
in  mortgages,  being  only  a  lauded  as  the  other  is  a  personal  security  for 
the  money  lent,  the  payment  of  principal,  interest,  and  costs,  ought  at  any 
time,  before  judgment  executed,  to  have  saved  the  forfeiture  in  a  court  of 
law,  as  well  as  in  a  court  of  equity.  And  the  inconvenience,  as  well  as 
injustice,  of  putting  different  constructions  in  different  courts  upon  one  and 
the  same  transaction,  obliged  the  parliament  at  length  to  interfere,  and  to 
direct  by  the  statutes  4  &  5  Ann.  c.  16.  and  7  Geo.  II.  c.  20.  that,  in  the 
cases  of  bonds  and  mortgages,  what  had  long  been  the  practice  of  the 
courts  of  equity  should  aUo  for  the  future  be  universally  followed  in  the 
courts  of  law ;  wherein  it  had  before  these  statutes  in  some  degree  obtain- 
ed a  footing  (j). 

Again ;  neither  a  court  of  equity  nor  of  law  can  vary  men's  wills  or 
agreements,  or  (in  other  words)  make  wills  or  agreements  for  them.  Both 
are  to  understand  them  truly,  and  therefore  both  of  them  uniformly.  One 
court  ought  not  to  extend,  nor  the  other  abridge,  a  lawful  provision  deli- 
berately settled  by  the  parties,  contrary  to  its  just  intent.  A  court  of  equity, 
no  more  than  a  court  of  law,  can  relieve  against  a  penalty  in  the  nature 
of  stated, damages;  as  a  rent  of  5/.  an  acre  for  ploughing  up  ancient 
meadow  (A) :  nor  against  a  lapse  of  time,  where  the  time  is  material  to 
the  contract ;  as  in  covenants  for  renewal  of  leases.  Both  courts  will 
equitably  construe,  but  neither  pretends  to  control  or  change,  a  lawful 
stipulation  or  engagement. 

*The  rules  of  decision  are  in  both  courts  equally  apposite  to  [*436] 
the  subjects  of  which  they  take  cognizance.  Where  the  subject- 
matter  is  such  as  requires  to  be  determined  secundum  aequum  et  bonum,  as 
generally  upon  actions  on  the  case,  the  judgments  of  the  courts  of  law 
are  guided  by  the  most  liberal  equity.  In  matters  of  positive  right,  both 
courts  must  submit  to  and  follow  those  ancient  and  invariable  maxims 
'*  qum  relieta  sunt  et  tradita  (/).'*  Both  follow  the  law  of  nations,  and  collect 
it  from  history  and  the  most  approved  authors  of  all  countries,  where  the 
question  is  the  object  of  that  law :  as  in  the  case  of  the  privileges  of 
embassadors  (m),  hostages,  or  ransom-bills  (n)  (11).  In  mercantile  trans- 
actions they  follow  the  marine  law  (o),  and  argue  from  the  usages  and 

(i)  Se«  book  II.  pan  456.  tt  tradUa,    (Cic.  dtUg.lt,U  <wle.) 

(»  SK6b.fi5S.ft5S.    Salk.  597.    6  Mod.  11.  60.        (m)  See  book  I.  page  SSS. 
101.  («)  Ricord  ».  Bettenham,  Tlr.  5  Geo.  m.B.  R. 

ih)  S  Atk.  S99.  (0)  See  book  I.  page  75.    Book  U.  page  459. 461. 

(J)  Dtjmrt  MclnnM  eogitar§  ptr  nor  mtmu  Metre  467. 
Mmnt ;  d$  jm*  paptm  Romwm,  fUM  nUctammt 


(11)  By  tke  22  Geo.  III.  o.  26,  all  contraoU    on  board,  an  mid«rod  abtolataly  void.    Not 
for  tba  nnaom  of  a  captured  ibip,  or  thofooda    to  in  U.  S. 
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anUionlies  received  in  all  maritime  countries.  Where  diey  exereise  a 
coooHrrent  jurisdiction,  they  both  follow  the  law  of  the  proper /brvm  {p) : 
in  matters  originally  of  ecclesiastieal  cognizance,  they  both  equally  adopt 
the  canon  or  imperial  law,  according  to  the  nature  of  the  subject  (9) ;  a]id« 
if  a  question  came  before  either,  Which  was  properiy  the  object  of  a  lb* 
reign  municipal  law,  they  would  both  receive  information  what  is  the  mlo 
of  the  country  (r),  and  would  both  decido  accordingly. 

Such  then  being  the  parity  of  law  and  reason  which  gorems  both  spe^ 
cies  of  courts,  wherein  (it  may  be  asked)  does  their  essential  difference 
consist  ?  It  principally  consists  in  the  different  modes  of  administering 
justice  in  each ;  in  the  mode  of  proof,  the  mode  of  trial,  and  the  mode  of 
relief.  Upon  these,  and  upon  two  other  accidental  grounds  of  jurisdiction, 
which  were  formerly  driven  into  those  courts  by  narrow  decisions  of  the 

courts  of  law,  vit.  the  true  construction  of  securities  for  money 
[*437]    lent,  and  the  form  and  effect  *of  a  trust  or  second  use ;  upon  these 

main  pillars  hath  been  gradually  erected  that  structure  of  jurist 
prudence,  which  prevails  in  our  courts  of  equity,  and  is  inwardly  bottomed 
upon  the  same  substantial  foundations  as  the  legal  system  which  hath 
hitherto  been  delineated  in  these  commentaries ;  however  different  they 
may  appear  in  their  outward  form,  from  the  different  taste  of  their  areM- 
tects. 

1.  And,  first,  as  to  the  mode  oi  proof  .  When  facts,  or  their  leading  cir* 
cumstances,  rest  only  in  the  knowledge  of  the  party,  a  court  of  equity 
applies  itself  to  his  conscience,  and  purges  him  upon  oath  with  regard  to 
the  truth  of  the  transaction ;  and,  that  being  once  discovered,  the  judg>- 
ment  is  the  same  in  equity  as  it  would  have  been  at  law.  But,  for  want 
of  this  discovery  at  law,  the  courts  of  equity  have  acquired  a  concivrent 
jurisdiction  with  every  other  court  in  all  matters  of  account  (s).  As  inci« 
dent  to  accounts,  they  take  a  concurrent  cognizance  of-  the  adminifltration 
of  personal  assets  (t),  consequently  of  debts,  legacies,  the  distribution  of 
the  residue,  and  the  conduct  of  executors  and  administrators  (« ).  As  inci- 
dent to  accounts,  they  also  take  the  concurrent  jurisdiction  of  tithes,  and 
all  questions  relating  thereto  (to) ;  of  all  dealings  in  partnership  (x),  and 
many  other  mercantile  transactions ;  and  so  of  bailiffs,  receivers,  factors, 
and  agents  (y).  It  would  be  endless  to  point  out  all  the  several  avenues 
in  human  afiairs,  and  in  this  conunercial  age,  which  lead  to  or  end  in  ac- 
counts. 

From  the  same  fruitful  source,  the  compulsive  discovery  upon  oath,  the 
courts  of  equity  have  acquired  a  jurisdiction  over  almost  au  matters  of 
fraud  {z) ;  all  matters  in  the  private  knowledge  of  the  party,  which,  though 

concealed,  are  binding  in  conscience ;  and  all  judgments  si  law,  ob- 
[*438]    tained  through  such  fraud  or  concealment.     And  this,  not  by  *im* 

peaching  or  reversing  the  judgment  itself,  but  by  prohibiting  the 
plaintiff  from  taking  any  advantage  of  a  judgment,  obtained  by  Bttppreas- 
ing  the  truth  (a) ;  and  which,  had  the  same  facts  appeared  on  the  trial 
as  now  are  discovered,  he  would  never  have  attained  at  all  (12). 


(p»  See  book  II.  page  »i3. 

(«9)  lEqti.Cac.tbr.  967. 

iSSJiSS: 

(«)  a  Vem.  «77. 

(y)  nid.  flS8. 

(*)  I  Chan.  Cas.  57. 

(s)2ClMA.Caa.4a. 

(t)  i  P.  Wraa.  149 

(a)  »  P.  Wma.  14&    Ten^book,  99  Eim,  lY.  19. 

(M)  S  Chan.  Caa.  I9S. 

II/.91. 

(12)  Oae  matorial   difference   between  n    mode  of  proof,  i»  thns  described  by  lord  chtft- 
court  of  equity  and  a  court  of  iawat  tothe    ccUorEldon:  **  AddimdakitiaadoQitofcqfu- 
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2.  As  to  the  mode  of  trial.  This  is  by  interrogatories  adnuDistered  to 
the  witnesses,  upon  which  their  depositions  are  taken  in  writing,  wherever 
they  happen  to  reside.  If  therefore  the  cause  arises  in  a  foreign  country, 
and  the  witnesses  reside  upon  the  spot ;  if,  in  causes  arising  in  England, 
the  witnesses  are  abroad,  or  shortly  to  leave  the  kingdom  i  or  if  wiuiesses 
residing  at  home  are  aged  or  infirm ;  any  of  these  casea  lays  a  ground 
for  a  court  of  equity  to  grant  a  commission  to  examine  them,  and  (in 
consequence)  (13)  to  exercise  the  same  jurisdiction,  which  might  have 
been  exercised  at  law,  if  the  witnesses  could  probably  attend. 

3.  With  respect  to  the  mode  of  relief.  The  want  of  a  more  specific 
remedy,  than  can  be  obtained  in  the  courts  of  law,  gives  a  concurrent  ju- 
risdiction to  a  court  of  equity  in  a  great  variety  of  cases.  To  instance  in 
executory  agreements.  A  court  of  equity  will  compel  them  to  be  carried 
into  strict  execution  (6),  unless  where  it  is  improper  or  impossible :  instead 
of  giving  damages  for  their  non-performance.  And  hence  a  fiction  is  esta« 
blished,  that  what  ought  to  be  done  shall  be  considered  as  being  actually 
done'(c),  and  shall  relate  back  to  the  time  when  it  ought  to  have  been 
done  originally  :  and  this  fiction  is  so  closely  pursued  through  all  its  con* 
sequences,  that  it  necessarily  branches  out  into  many  rules  of  jurispru- 
dence, which  form  a  certain  regular  system.  So  of  waste,  and  other  simi- 
lar injuries,  a  court  of  equity  takes  a  concurrent  cognizance,  in  order  to 
prevent  them  by  injunction  {d).  Over  questions  that  may  be  tried  at  law, 
in  a  great  multiplicity  of  actions,  a  court  of  equity  as>umes  a 
jurisdiction,  to  prevent  the  expense  and  vexation  of  endless  liti-  [*439] 
gations  and  suits  {e).  In  various  kinds  of  frauds  it  assumes  a 
concurrent  (/)  jurisdiction,  not  only  for  the  sake  of  a  discovery,  but  of  a 
more  extensive  and  specific  relief:  as  by  setting  aside  fraudulent  deeds  (^), 
decreeing  re-conveyances  (A),  or  directing  an  absolute  conveyance  merely 
to  stand  as  a  security  (t).  And  thus,  lasSy,  for  the  sake  of  a  more  bene- 
ficial and  complete  relief  by  decreeing  a  sale  of  lands  (k),  a  court  of  equi- 
ty holds  plea  of  all  debts,  incumbrances,  and  charges,  that  may  afifect  it 
ix  issue  thereout. 

4.  The  true  construction  of  securities  for  money  lent  is  another  fountain 
of  jurisdiction  in  courts  of  equity.  When  they  held  the  penalty  of  a 
bond  to  be  the  form,  and  that  in  substance  it  was  only  as  a  pledge  to  se- 
cure the  repayment  of  the  sum  bona  fide  advanced,  with  a  proper  com- 
pensation for  the  use,  they  laid  the  foundation  of  a  regular  series  of  deter- 

(»)  Em.  Cm.  abr.  16.  (/)  t  P.  Wmi.  ISS. 

(e;  S  P.  Wms.  S15.  (r)  I  Vera.  8S.    1  P.  Wqs.  239. 

(i)  1  Oh.  R«p.  14.    S  Chan.  Gas.  8S.  (i)  1  Vera.  1S7. 

(«)  I  Vem.  lOa    Frac  Chaau  Ml.    1  P.  Wom.  («)  S  Vara.  84. 


Str.  404.  Ik)  1  Eqo.  Cas.  abr.  337. 


fjr  hM  the  protection  aritiog  from  hie  own  con-  (13)  It  it  not  comet,  that  whete  a  court  of 
science  in  a  degree  in  which  the  law  doea  not  c<^uiijr  will  grant  a  oonmiMion  to  examine 
affect  to  give  him  protection.  If  he  positiTel j,  witneases,  whoce  attendance  cannot  be  pro- 
plainlj,  and  preciaely,  deniea  the  aaaertion,  eared  to  ^re  teetimony  in  a  court  of  common 
end  one  witnesa  ooIt  piorea  it  ae  poeitiToly,  law,  it  will  in  snch  caae  aleo  grant  relief.  For 
dearlj,  and  preciaelj,  ae  it  ia  denied,  and  though  it  is  very  osoal  to  file  a  bill  praying  a 
ttere  ia  no  cirenmatance  atUching  credit  to  diacovery,  and  that  a  eommisaion  may  be  li- 
the aaeertion,  o«eriMlaiicin|  the  credit  dne  to  sued  to  examine  witnessee  who  H?e  abroad, 
the  denial,  ae  a  positive  denial,  a  court  of  eqai-  no  doubt  can  be  entertnined  that  if  the  bill 
ty  will  not  act  upon  the  testimony  of  that  wit-  proceeded  to  pray  relief,  and  that  relief  was 
asss.  Not  so  at  law.  There  the  defendant  ia  such  as  a  court  of  law  was  folly  competent  to 
■ethesid.  One  witness  oroves  the  case :  sad,  administer,  a  demnrrsr  to  the  bill  would  hold, 
aowever  strongly  the  defendant  may  be  in-  tinless  it  was  a  easewhers  thecoortssxeiciss 
«Unsd  to  deny  it  upon  oath,  there  must  bs  a  a  ooneiinrsjit  joiisdictioik 
sieoveiy  sgaiBSt  bim.**  6  Tss.  Jva.  184. 
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ttiinations,  which  haye  settled  the  doctrine  of  personal  pledges  or  securi- 
ties, and  are  equally  applicable  to  mortgages  of  real  property.  The  mort- 
gagor continues  owner  of  the  land,  the  mortgagee  of  the  money  lent  upon 
it ;  but  this  ownership  is  mutually  transferred,  and  the  mortgagor  is  bar- 
red from  redemption,  if,  when  called  upon  by  the  mortgagee,  he  does  not 
redeem  within  a  time  limited  by  the  court ;  or  he  may  when  out  of  pos- 
session be  barred  by  length  of  time,  by  analogy  to  the  statute  of  limita- 
tions. 

5.  The  form  of  a  trust,  or  second  use,  gives  the  courts  of  equity  an  exclu- 
sive jurisdiction  as  to  the  subject-matter  of  all  settlements  and  devises  in 
that  form,  and  of  all  the  long  terms  created  in  the  present  complicated  mode 
of  conveyancing.  This  is  a  very  ample  source  of  jurisdiction :  but  the  trust 
is  governed  by  very  nearly  the  same  rules,  as  would  govern  the 
[*440J  estate  in  a  court  of  law  (/),  if  no  trustee  was  interposed  :  and  *by 
a  regular  positive  system  established  in  the  courts  of  equity,  the 
doctrine  of  trusts  is  now  reduced  to  as  great  a  certainty  as  that  of  legal 
estates  in  the  courts  of  the  common  law. 

These  are  the  principal  (for  1  omit  the  minuter)  grounds  of  the  jurisdic- 
tion at  present  exercised  in  our  courts  of  equity :  w£ach  differ,  we  see,  very 
considerably  from  the  notions  entertained  by  strangers,  and  ei^en  by  those 
courts  themselves  before  they  arrived  to  maturity ;  as  appears  from  the 
principles  laid  down,  and  the  jealousies  entertained  of  their  abuse,  by  our 
early  juridical  writers  cited  in  a  former  page  (m) ;  and  which  have  been 
implicitly  received  and  handed  down  by  subsequent  compilers,  without  at- 
tending to  those  gradual  accessions  and  derelictions,  by  which  in  the 
course  of  a  century  this  mighty  river  hath  imperceptibly  shifted  its  chan- 
nel. Lambard  in  particular,  in  the  reign  of  queen  Elizabeth,  lays  it  down 
(a),  that  **  equity  should  not  be  appealed  unto^  but  only  in  rare  and  extra- 
ordinary matter? :  and  that  a  good  chancellor  will  not  arrogate  authority  in 
every  complaint  that  shall  be  brought  before  him  upon  whatsoever  sugges- 
tion :  and  thereby  both  overthrow  the  authority  of  the  courts  of  common 
law,  and  bring  upon  men  such  a  confusion  and  uncertainty,  as  hardly  any 
man  should  know  how  or  how  long  to  hold  his  own  assured  to  him.**  And 
certainly,  if  a  court  of  equity  were  still  at  sea,  and  floated  upon  the  occa- 
sional opinion  which  the  judge  who  happened  to  preside  might  entertain  of 
conscience  in  every  particular  case,  the  inconvenience  that  would  arise  from 
this  uncertainty,  would  be  a  worse  evil  than  any  hardship  that  could  fol- 
low from  rules  too  strict  and  inflexible.  Its  powers  would  have  become  too 
arbitrary  to  have  been  endured  in  a  country  like  this  (o),  which  boasts  of 
being  governed  in  all  respects  by  law  and  not  by  will.  But  since  the  time 
when  Lambard  wrote,  a  set  of  great  and  eminent  lawyers  (;»),  who  have 
successively  held  the  great  seal,  have  by  degrees  erected  the  sye- 
[•441]  tem  of  relief  administered  by  a  court  of  equity  into  a  regular  •sci- 
ence, which  cannot  be  attained  without  study  and  experience,  any 
more  than  the  science  of  law :  but  from  which,  when  understood,  it  may 
be  known  what  remedy  a  suitor  is  entitled  to  expect,  and  by  what  mode  of 
suit,  as  readily  and  with  as  much  precision,  in  a  court  of  equity  as  ia  a 
court  of  law. 

It  were  much  to  be  wished,  for  the  sake  of  certainty,  peace,  and  justice, 
that  each  court  would  as  far  as  possible  follow  the  other,  in  the  best  i 

(2)  SP.  Wmi.  045.  068, 600.  (o)  S  P.  Wms.  085, 088 

(M)  S«eiMfB43S.  if)  Sea  pases  54, 55, 50. 

(s)  Areknam,  71. 78. 
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;  effectual  roles  for  attaining  those  desirable  ends.  It  is  a  mazi^  thai 
equity  follows  the  law ;  and  in  former  days  the  law  had  not  scrupled  to  fol« 
low  even  that  equity,  which  was  laid  down  by  the  clerical  chancellors. 
Every  one  who  is  conversant  in  our  ancient  books,  knows  that  many  va- 
luable improvements  in  the  state  of  our  tenures  (especially  in  leaseholds 
(g)  and  copyholds)  (r)  and  the  forms  of  administering  justice  (s),  have 
arisen  from  this  single  reason,  that  the  same  thing  was  constantly  effected 
by  means  of  a  subpocfia  in  the  chancery.  And  sure  there  cannot  be  a  greater 
solecism,  than  that  in  two  sovereign  independent  courts  established  in  the 
same  country,  exercising  concurrent  jurisdiction,  and  over  the  same  sub- 
ject-matter, there  should  exist  in  a  single  instance  two  different  rules  of  pro- 
perty, clashing  with  or  contradicting  each  other. 

It  would  carry  me  beyond  the  bounds  of  my  present  purpose  to  go  fur- 
ther into  this  matter.  I  have  been  tempted  to  go  so  far,  because  strangers 
are  apt  to  be  confounded  by  nominal  distinctions,  and  the  loose  unguarded 
expressions  to  be  met  with  in  the  best  of  our  writers ;  and  thence  to  form 
erroneous  ideas  of  the  separate  jurisdictions  now  existing  in  England,  but 
which  never  were  separated  in  any  other  country  in  the  universe.  It 
hath  also  afforded  me  an  opportunity  to  vindicate,  on  the  one  hand, 
the  justice  of  our  ^courts  of  law  from  being  that  harsh  and  illi-  [*442] 
beral  rule,  which  many  are  too  ready  to  suppose  it ;  and  on  the 
other,  the  justice  of  our  conrts  of  equity  from  being  the  result  of  mere  ar- 
bitrary opinion,  or  an  exercise  of  dictatorial  power,  which  rides  over  the  law 
of  the  land,  and  corrects,  amends,  and  controls  it  by  the  loose  and  fluctuat- 
ing dictates  of  the  conscience  of  a  single  jud^e.  It  is  now  high  time  to 
proceed  to  the  practice  of  our  courts  of  equity,  thus  explained,  and  thus 
understood. 

The  first  commencement  of  a  suit  in  chancery  is  by  preferring  a  bill  to 
the  lord  chancellor,  in  the  style  of  a  petition  ;  'Vhumbly  complaining  shew- 
eth  to  your  lordship  your  orator  A.  B.  that,  ^e.^*  This  is  in  the  nature  of 
a  declaration  at  common  law,  or  a  libel  and  allegation  in  the  spiritual 
courts :  setting  forth  the  circumstances  of  the  case  at  length  as,  some 
fraud,  trust,  or  hardship ;  "  in  tender  consideration  whereof,'*  (which  is  the 
usual  language  of  the  bill,)  "  and  for  that  your  orator  is  wholly  without 
remedy  at  the  common  law,"  relief  is  therefore  prayed  at  the  chancellor's 
hands,  and  also  process  of  subpoena  against  the  defendant,  to  compel  him 
to  answer  upon  oath  to  all  the  matter  charged  in  the  bill.  And,  if  it  be  to 
quiet  the  possession  of  lands,  to  stay  waste,  or  to  stop  proceedings  at  law, 
an  injunction  is  also  prayed,  in  the  nature  of  an  intcrdictum  by  the  civil  law, 
commanding  the  defendant  to  cease. 

This  bill  must  call  all  necessary  parties,  however  remotely  concerned  in 
interest,  before  the  court,  otherwise  no  decree  can  be  made  to  bind  them ; 
and  must  be  signed  by  counsel,  as  a  certificate  of  its  decency  and  proprie- 
ty. For  it  must  not  contain  matter  either  scandalous  or  impertinent :  if  it 
does,  the  defendant  may  refuse  to  answer  it,  till  such  scandal  or  imperti- 
nence is  expunged,  which  is  done  upon  an  order  to  refer  it  to  one  of  the 
officers  of  the  court,  called  a  master  in  chancery ;  of  whom  there  are  in 
number  twelve,  including  the  master  of  the  rolls,  all  of  whom,  so  late 
as  the  reign  of  queen  Elizabeth,  were  commonly  doctors  of  the 
civil  *larW  (/).    The  master  is  to  examine  the  propriety  of  the    [*443] 

(f  >  OObwt  of  ctjectment,  S.    t  Bac.  Abr.  160i         (t)  8—  Mge  800. 
fryBn.Abr.t.tmaiUfm'eafii.    10Litt.«77.  ~ 
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bin :  and  if  he  reports  it  scandalous  or  impertinent,  snclt  matter  must  ba 
struck  out,  and  the  defendant  shall  have  his  costs ;  which  ooght  of  right 
to  be  paid  by  the  counsel  who  signed  the  bill  (14). 

When  the  bill  is  filed  in  the  office  of  the  six  clerks  (who  originally  were 
all  in  orders ;  and  therefore,  when  the  constitution  of  the  court  began  to 
alter,  a  law  (/)  was  made  to  permit  them  to  marry),  when,  I  say,  the  bill 
is  thus  filed,  if  an  injunction  be  prayed  therein,  it  may  be  had  at  various 
stages  of  the  cause,  according  to  the  circumstances  of  the  case  (15).  If 
the  bill  be  to  stay  execution  upon  an  oppressive  judgment,  and  the  de- 
fendant does  not  put  in  his  answer  within  the  stated  time  allowed  by  the 
rules  of  the  court,  an  injunction  will  issue  of  course :  and,  when  the  an- 
swer comes  in,  the  injunction  can  only  be  continued  upon  a  sufficient 
ground  appearing  from  the  answer  itself.  But  if  an  injunction  be  wanted 
to  stay  waste,  or  other  injuries  of  an  equally  urgent  nature,  then  upon  the 
filing  of  th^  bill,  and  a  proper  case  supported  by  affidavits^  the  court  wiU 

grant  an  injunction  immediately  to  continue  till  the  defendant  has  put  in 
is  answer,  and  till  the  court  shall  make  some  farther  order  coocenung  it : 
and  when  the  answer  comes  in,  whether  it  shall  then  be  dissolved  or  con- 
tinued till  the  hearing  of  the  cause,  is  determined  by  the  court  upon  ar- 
gument, drawn  from  considering  the  answer  and  affidavit  together. 

But,  upon  common  bills,  as  soon  as  they  are  filed,  process  of  subpoena  is 
taken  out :  which  is  a  writ  commanding  the  defendant  to  appear  and  an- 
swer to  the  bill,  on  pain  of  100/.  (16).  But  this  is  not  all ;  for  if  the  de- 
fendant, on  service  of  the  subpoena,  does  not  appear  within  the  time  limited 
by  the  rules  of  the  court,  and  plead,  demur  or  answer  to  the  bill,  he  is  then 
said  to  be  in  contempt  /  and  the  respective  processes  of  contempt  are  in  suc- 
cessive order  awarded  against  him.  The  first  of  which  is  an  a^> 
[*444]  tachmenty  which  is  a  writ  *in  the  nature  of  a  capias^  directed  to  the 
sheriff,  and  commanding  him  to  attach,  or  take  up,  the  defendant, 
and  bring  him  into  court.  If  the  sheriff  returns  that  the  defendant  is  non 
est  inventus^  then  an  attachmint  with  proclamations  issues ;  which,  besides 
the  ordinary  form  of  attachment,  directs  the  sheriff,  that  he  cause  public 
proclamations  to  be  made,  throughout  the  county,  to  summon  the  de- 
fendant, upon  his  allegiance,  personally  to  appear  and  answer.  If  this  be 
also  returned  with  a  non  est  inventus,  and  he  still  stands  out  in  contempt,  a 
commission  of  rebellion  is  awarded  against  him,  for  not  obeying  the  king's 
proclamations  according  to  his  allegiance ;  and  four  commissioners  therein^ 
named,  or  any  of  them,  are  ordered  to  attach  him  wheresoever  he  may  be ' 
found  in  Great  Britain,  as  a  rebel  and  contemner  of  the  king's  laws  and 
government,  by  refusing  to  attend  his  sovereign  when  thereunto  required  : 
since,  as  was  before  observed  (u),  matters  of  equity  were  originally  deter- 
mined by  the  king  in  person,  assisted  by  his  council ;  though  that  business 
is  now  devolved  upon  his  chancellor.  If  upon  this  commission  of  rebel- 
lion a  non  est  inventus  is  returned,  the  court  then  sends  a  serjeant  at  arms  in 
quest  of  him ;  and  if  he  eludes  the  search  of  the  serjeant  also,  then  a  se- 

(0  Stat.  14  *  M  Em.  VIIL  c.  8.  (u)  psfe  90. 

<U)  RalM  and  orders  of  Cha.  93.    1  Ch.  tion,  and  execution  im  onlj  stayed  ;  but  if  n^ 

Rep.  194.  declaration  has  been  delivered,  all  proeeediass 

C15)  An  injunction  in  the  coatt  of  exche-  at  law  are  reairained.    3  Woodd.  411. 

quer  ataya  all  further  proeeedioga  in  whatever  (16)  Ai  to  the  practice  in  New- York,  aae 

atan  the  cauae  majr  be ;  but  in  chancery,  if  a  the  rules  of  the  coozt  and  the  Reviaed  Sta* 

declaraUon  be  deliTered,  the  wmy  may  pro-    " 

eead  to  judgaeat  Dotwithstaadiiif  ut  iigaao. 
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quBStt&tion  issues  to  seize  all  his  personal  estate,  and  the  profits  of  his  real, 
and  to  detain  them,  subject  to  the  order  of  the  court.  Sequestrations  were 
first  introduced  by  sir  Nicholas  Bacon,  lord  keeper  in  the  reign  of  queen 
Elizabeth ;  before  which  the  court  found  some  difficulty  in  enforcing  its 
process  and  decrees  (v).  After  an  order  for  a  sequestration  issued,  the 
plaintiff's  bill  is  to  be  taken  pro  eanfesso,  and  a  decree  to  be  made  accord- 
ingly. So  that  the  sequestration  does  not  seem  to  be  in  the  nature  of  pro-, 
cess  to  bring  in  the  defendant,  but  only  intended  to  enforce  the  performance 
of  the  decree.     Thus  much  ii*  the  defendant  absconds. 

If  the  defendant  is  taken  upon  any  of  this  process,  he  is  to  be  committed 
to  the  Fleet,  or  other  prison,  till  he  puts  in  his  appearance,  or  an- 
swer, or  performs  whatever  else  this  ^process  is  issued  to  enforce,  [*445] 
and  also  clears  his  contempts  by  paying  the  costs  which  the  plain- 
tiff has  incurred  thereby.  For  the  same  kind  of  process  (which  was  also 
the  process  of  the  court  of  star-chamber  till  its  dissolution)  (to)  is  issued  out 
in  all  sorts  of  contempts  during  the  progress  of  the  cause,  if  the  parties  in 
any  point  refuse  or  neglect  to  obey  the  order  of  the  court. 
'  The  process  against  a  body  corporate  is  by  distringas,  to  distrain  them 
by  their  goods  and  chattels,  rents  and  profits,  till  they  shall  obey  the  sum- 
mons or  directions  of  the  court.  And,  if  a  peer  is  a  defendant,  the  lord 
chancellor  sends  a  htter  missive  to  him  to  request  his  appearance,  together 
with  a  copy  of  the  bill ;  and,  if  he  neglects  to  appear,  then  he  may  be 
served  with  a  subpoena ;  and,  if  he  continues  still  in  contempt,  a  seques- 
tration issues  out  immediately  against  his  lands  and  goods,  without  any 
of  the  mesne  process  of  attachments,  ^'c,  which  are  directed  only  against 
the  person,  and  therefore  cannot  affect  a  lord  of  {Parliament.  The  same 
process  issues  against  a  member  of  the  house  of  commons,  except  only  that 
the  lord  chancellor  sends  him  no  letter  missive. 

The  ordinary  process  before  mentioned  cannot  be  sued  out  till  after  the 
service  of  the  subpoena^  for  then  the  contempt  begins ;  otherwise  he  is  not 
presumed  to  have  notice  of  the  bill :  and  therefore  by  absconding  to  avoid 
the  subpoena  a  defendant  might  have  eluded  justice,  till  the  statute  5  Geo. 
II.  c.  25.  which  enacts  that,  where  the  defendant  cannot  be  found  to  be 
served  with  process  of  subpoena,  and  absconds  (as  is  believed)  to  avoid  be- 
ing served  therewith,  a  day  shall  be  appointed  him  to  appear  to  the  bill  of 
the  plaintiff;  which  is  to  be  inserted  in  the  London  gazette,  read  in  the 
parish  church  where  the  defendant  last  lived,  and  fixed  up  at  the  royal 
exchange ;  and,  if  the  defendant  doth  not  appear  upon  that  day,  the  bill 
shall  be  taken  pro  confesso. 

But  if  the  defendant  appears  regularly,  and  takes  a  copy  of  the  bill,  he 
is  next  to  demur,  plead,  or  ansioer. 

•A  demurrer  in  equity  is  nearly  of  the  same  nature  as  a  de-  [•446] 
murrer  in  law ;  being  an  appeal  to  the  judgment  of  the  court, 
whether  the  defendant  shall  be  bound  to  answer  the  plaintiff's  bill ;  as, 
for  want  of  sufficient  matter  of  equity  therein  contained ;  or  where  the 
plaintiff,  upon  his  own  shewing,  appears  to  have  no  right ;  or  where  the 
bill  seeks  a  discovery  of  a  thing  which  may  cause  a  forfeiture  of  any  kind, 
or  may  cOnvict  a  man  of  any  criminal  misbehaviour.  For  any  of  these 
causes  a  defendant  may  demur  to  the  bill.     And  if,  on  demurrer,  the  de- 
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fendant  prevails,  the  plaintiff's  bill  shall  be  dismissed :  if  the  demnner  be 
over-ruled,  Uie  defendant  is  ordered  to  answer  (17). 

A  plea  may  be  either  to  the  jurisdiction ;  shewing  that  the  court  has 
DO  cognizance  of  the  cause :  or  to  the  person ;  shewing  some  disability  in 
the  plaintiff,  as  by  outlawry,  excommunication,  and  the  like  :  or  it  is  in 
dor;  shewing  some  matter  wherefore  the  plaintiff  can  demand  no  relief, 
as  an  act  of  parliament,  a  fine,  a  release,  or  a  former  decree.  And  the 
truth  of  this  plea  the  defendant  is  bound  to  prove,  if  put  upon  it  by  the 
plaintiff.  But  as  bills  are  ofien  of  a  complicated  nature,  and  contain  ▼»- 
Tious  matter,  a  man  may  plead  as  to  part,  demur  as  to  part,  and  answer  to 
the  residue.  But  no  exceptions  to  formal  minutiae  in  the  pleadings  will  be 
here  allowed ;  for  the  parties  are  at  liberty,  on  the  discovery  of  any  errors 
in  form,  to  amend  them  {x). 

An  answer  is  the  most  usual  defence  that  is  made  to  a  plaintiff's  bill. 
It  is  given  in  upon  oath,  or  the  honour  of  a  peer  or  peeress :  but  where 
there  are  amicable  defendants,  their  answer  is  usually  taken  without  oath 
by  consent  of  the  plaintiff.  This  method  of  proceeding  is  taken  from  the 
ecclesiastical  courts,  like  the  rest  of  the  practice  in  chancery :  for 
[*447]  there,  in  almost  every  case,  the  plaintiff  may  demand  the  *oath 
of  his  adversary  in  supply  of  proof.  Formerly  this  was  done  in 
those  courts  with  compurgators,  in  the  manner  of  our  waging  of  law :  but 
this  has  been  long  disused ;  and  instead  of  it  the  present  kind  of  purga- 
tion, by  the  single  oath  of  the  party  himself,  was  introduced.  This  oath 
was  made  use  of  in  the  spiritual  courts,  as  well  in  criminal  cases  of  eccle* 
siastical  cognizance,  as  in  matters  of  civil  right;  and  it  was  then  usually 
denominated  the  09Xh  ^  ex  ojfficio :  whereof  the  high  commission  court  in 
particular  made  a  most  extravagant  and  illegal  use ;  forming  a  court  of 
inquisition,  in  which  all  persons^  were  obliged  to  answer  in  cases  of  bare 
suspicion,  if  the  commissioners  thought  proper  to  proceed  against  them  ex 
officio  for  any  supposed  ecclesiastical  enormities.  But  when  the  high  com- 
mission court  was  abolished  by  statute  16  Car.  I.  c.  11.  this  oath  ex  officio 
was  abolished  with  it ;  and  it  is  also  enacted  by  statute  13  Car.  IL  st.  I. 
c.  12.  "  that  it  shall  not  be  lawful  for  any  bishop  or  ecclesiastical  judge  to 
tender  to  any  person  the  oath  ex  offi/iio,  or  any  other  oath  whereby  the  par- 
ty may  be  charged  or  compelled  to  confess,  accuse,  or  purge  himself,  of 
any  criminal  matter."  But  this  does  not  extend  to  oaths  in  a  civil  suit, 
and  therefore  it  is  still  the  practice,  both  in  the  spiritual  courts  and  in 
equity,  to  demand  the  personal  answer  of  the  party  himself  upon  oath. 
Yet  if  in  the  bill  any  question  be  put,  that  tends  to  the  discovery  of  any 
crime,  the  defendant  may  thereupon  demur,  as  was  before  observed,  and 
may  refuse  to  answer. 

If  the  defendant  lives  within  twenty  miles  of  London,  he  must  be  sworn 
before  one  of  the  masters  of  the  court :  if  farther  off,  there  may  be  a  dedi^ 
mus  potestatem  or  commission  to  take  his  answer  in  the  country,  where  the 
commissioners  administer  bim  the  usual  oath  ;  and  then,  the  answer  being 
sealed  up,  either  one  of  the  commissioners  carries  it  up  to  the  court ;  or  it 
is  sent  by  a  messenger,  who  swears  he  received  it  from  one  of  the  commis- 

(«)  Em  C0M  court  lie  ektuateerut  home  n*  terra  9garier  aolomqu*  «aiuc*m«,  et  ntmi  e»  rxgoMJwn»» 
fnjudict  par 'ton  mupUdging  on  pvr  defaut  ie  (Dyveriite  deg  courts,  »dit.  1534, /»{.  206,  907.  Bro. 
fermct  m*M  toiomqu*  U  veryte  M  wtatery  ear  U  dtU     Abr.  t.  jmrisdieium.  50.) 

J . 

(17)  If  ft  demurrer  be  OTenuledfUfte  defend-  not  where  he  pleads  to  the -bill.  I  8iB^<S( 
aat  may  at  the  hAftring  demur  ore  lenus,  tbouga    Sta.  287.  et  vul  MitL  Ph  178.  et.  leq. 
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sionen,  and  that  &«  aame  has  not  been  opened  or  altered  since  he  receiyed 
it.  An  answer  must  be  signed  by  counsel^  and  must  either  deny 
or  confess  all  the  ^material  parts  of  the  bill ;  or  it  may  confess  and  p448] 
avoid,  that  is,  justify  or  palliate  the  facts.  If  one  of  these  is  not 
done,  the  answer  may  be  excepted  to  for  insufficiency,  and  the  defendant 
be  compelled  to  put  in  a  more  sufficient  answer.  A  defendant  cannot  pray 
any  thing  in  this  his  answer,  but  to  be  dismissed  the  court ;  if  he  has  any 
relief  to  pray  against  the  plaintiff,  he  must  do  it  by  an  original  bill  of  his 
own,  which  is  called  a  cross-hiU, 

AAer  answer  put  in,  the  plaintiff  upon  payment  of  costs  may  amend  his 
bill,  either  by  adding  new  parties,  or  new  matter,  or  both^  upon  the  new 
lights  given  him  by  the  defendant  \  and  the  defendant  is  obliged  to  answer 
afresh  to  such  amended  bill.  But  thb  must  be  before  the  plaintiff  has  re- 
plied to  the  defendant's  answer,  whereby  the  cause  is  at  issue ;  for  after- 
wards,  if  new  matter  arises,  which  did  not  exist  before,  he  must  set  it  forth 
by  a  supplemental-bill.  There  may  be  also  a  bill  of  revivor  when  the  snit  is 
abated  by  the  death  of  any  of  the  parties  ;  in  order  to  set  the  proceedings 
again  in  motion,  without  which  they  remain  at  a  stand.  And  there  is  like- 
wise a  bill  of  interpleader  ;  where  a  person  who  owes  a  debt  or  rent  to  one 
of  the  parties  in  suit,  but,  till  the  determination  of  it,  he  knows  not  to  which, 
desires  that  they  may  interplead,  that  he  may  be  safe  in  the  payment.  In 
this  last  case  it  is  usual  to  order  the  money  to  be  paid  into  court  for  the 
benefit  of  such  of  the  parses,  to  whom  upon  hearing  the  court  shall  decree 
it  to  be  due.  But  this  depends  upon  circumstances ;  and  the  plaintiff  must 
also  annex  an  ajidavit  to  his  bill,  swearing  that  he  does  not  collude  with 
either  of  the  parties  (18). 

If  the  plaintiff  finds  sufficient  matter  confessed  in  the  defendant's  answer 
to  ground  a  decree  upon,  he  may  proceed  to  the  hearing  of  the  cause  up- 
on bill  and  answer  only.  But  in  that  case  he  must  take  the  defendant's 
answer  to  be  true,  in  every  point.  Otherwise  the  course  is  for  the  plaintiff 
to  reply  generally  to  the  answer,  averring  his  bill  to  be  true,  cer- 
tain, and  sufficient,  and  the  defendant's  answer  to  be  Mirectly  the  [*449] 
reverse  ;  which  he  is  ready  to  prove  as  the  court  shall  award  ; 
upon  which  the  defendant  rejoins,  averring  the  like  on  his  side  ;  which  is 
joining  issue  upon  the  facts  in  dispute.  To  prove  which  facts  is  the  next 
concern. 

This  is  done  by  examination  of  witnesses,  and  taking  their  depositions  in 
writing,  according  to  the  manner  of  the  civil  law.  And  for  that  purpose 
intorrogatories  are  framed,  or  questions  in  writing ;  which,  and  which  only, 
are  to  be  proposed  to,  and  asked  of,  the  witnesses  in  the  cause  (19).  These 
interrogatories  must  be  short  and  pertinent :  not  leading  ones  ;  (as,  "  did 
not  you  see  this,  or,  did  not  you  hear  that !")  for  if  they  be  such,  the  depo- 
sitions taken  thereon  will  be  suppressed  and  not  suffered  to  be  read.  For 
the  purpose  of  examining  witnesses  in  or  near  Liondbn,  there  is  an  exami* 
ner's  office  appointed  ;  but  for  such  as  live  in  the  coimtry,  a  commission  to 
examine  witnesses  is  usually  granted  to  four  commissioners,  two  named  of 
each  sid^,  or  any  three  or  two  of  them,  to  take  the  depositions  there.  And 
if  the  T^tnesses  reside  beyond  sea,  a  commission  may  be  had  to  examine 
them  there  upon  their  own  oaths,  and  (if  foreigners)  upon  the  oaths  of  skil- 

(18)  Afld  moat  briag  the  money  (if  any  ia  ^9)  In  NewYork,  witneasea  may  be  eza- 

dne)  into  coart,  or  at  laaat  offer  to  do  ao  by  hia  mined  before  examinera  in  the  preaenee  of  the 

bOL    Prac  Reg.  30.    Bonb.  30IL    Bangafd.  p«rt«ea  nod  their  coonael,  and  withoat  inttr- 

Ch.  3Sa  Mill  PL  40.  rogatoriea.    (2  R.  S.  ISO,  ^  83.) 
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ful  interpreters.  And  it  hath  heen  established  (y)  that  the  deposition  of  aa 
Heathen  who  believes  in  the  Supreme  Being,  taken  by  commission  in  the 
most  solemn  manner  according  to  the  custom  of  his  own  country,  may  be 
read  in  evidence. 

The  commissioners  are  sworn  to  take  the  examinations  truly  and  with- 
out partiality,  and  not  to  divulge  them  till  published  in  the  court  of  chan* 
eery ;  and  their  clerks  are  also  sworn  to  secrecy.  The  witnesses  are  com- 
pellable by  process  of  subpoena,  as  in  the  courts  of  common  law,  to  appear 
and  submit  to  examination.  And  when  their  depositions  are  taken,  they 
are  transmitted  to  the  court  ifith  the  same  care  that  the  answer  of  a  de« 

fendant  is  sent. 
[*450]        *lf  witnesses  to  a  disputable  fact  are  old  and  infirm,  it  is  very 

usual  to  file  a  bill  to  perpetuate  the  testimony  of  those  witnesses, 
although  no  suit  is  depending ;  for,  it  may  be,  a  man's  antagonist  only 
waits  for  the  death  of  some  of  them  to  begin  his  suit.  This  is  most  fre- 
quent when  lands  are  devised  by  will  away  from  the  heir  at  law  ;  and 
the  devisee,  in  order  to  perpetuate  the  testimony  of  the  witnesses  to  such 
will,  exhibits  a  bill  in  chancery  against  the  heir,  and  sets  forth  the  will 
verbatim  therein,  suggesting  that  the  heir  is  inclined  to  dispute  its  validity : 
and  then,  the  defendant  having  answered,  they  proceed  to  issue  as  iu 
other  cases,  and  examine  the  witnesses  to  the  will ;  after  which  the  cause 
is  at  an  end,  without  proceeding  to  any  decree,  no  relief  being  prayed  by 
the  bill :  but  the  heir  is  entitled  to  his  costs,  even  though  he  contests  the 
will.     Thi.o  is  what  is  usually  meant  by  proving  a  will  in  chancery. 

When  all  the  witnesses  are  examined,  then,  and  not  before,  the  deposi- 
tions may  be  published,  by  a  rule  to  pass  publication  ;  after  which  they 
are  open  for  the  inspection  of  all  the  parlies,  and  copies  may  be  taken  of 
them.  The  cause  is  then  ripe  to  be  set  down  for  hearing,  which  may  be 
done  at  the  procurement  of  the  plaintiff,  or  defendant,  before  either  the 
lord  chancellor  or  the  master  of  the  rolls,  according  to  the  discretion  of  the 
clerk  in  court,  regulated  by  the  nature  and  importance  of  the  suit,  and 
the  arrear  of  causes  depending  before  each  of  them  respectively.  Con- 
cerning the  authority  of  the  master  of  the  rolls,  to  hear  and  determine 
causes,  and  his  general  power  in  the  court  of  chancery,  there  were  (not 
many  years  since)  divers  questions,  and  disputes  very  warmly  agitated  ; 
to  quiet  which  it  Was  declared  by  statute  3  Geo.  II.  c.  30.  that  all  orders 
and  decrees  by  him  made,  except  such  as  by  the  course  of  the  court  were 
appropriated  to  the  great  seal  alone,  should  be  deemed  to  be  valid  ;  sub- 
ject nevertheless  to  be  discharged  or  altered  by  the  lord  chancellor,  and 

so  as  they  shall  not  be  enrolled,  till  the  same  are  signed  by  his 
[*45I]    lordship.     Either  party  may  be  ftt^/K>€na'(2  to  hear  judgment  *on 

the  day  so  fixed  for  the  hearing :  and  then,  if  the  plaintiff  does 
not  attend,  his  bill  is  dismissed  with  costs  ;  or,  if  the  defendant  makes  de- 
fault, a  decree  will  be  made  against  him,  which  will  be  final,  unless  he 
pays  the  plaintiff's  cost  of  attendance,  and  shews  good  cause  to  the  con- 
trary on  a  day  appointed  by  the  court.  A  plaintiff's  bill  may  also  at  any 
time  be  dismissed  for  want  of  prosecution,  which  is  in  the  nature  of  a  non- 
suit at  law,  if  he  suffers  three  terms  to  elapse  without  moving  forward  iu 
the  cause. 

When  there  are  cross  causes,  on  a  cross  bill  filled  by  the  defendant 
agftinst  the  plaintiff  in  the  original  cause,  they  are  generally  contrived  to 

(f)OBldraBdv.Bttlur.    lAfk.tt. 
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be  brought  on  together,  that  the  same  hearing  and  the  same  decree  may 
serve  for  both  of  them.  The  method  of  hearing  causes  in  court  is  usually 
this.  The  parties  on  both  sides  appearing  by  their  counsel,  the  plaintiffs 
bill  is  first  opened,  or  briefly  abridged,  and  the  defendant's  answer  also,  by 
the  junior  counsel  on  each  side :  a&ei  which  the  plaintiff's  leading  counsel 
states  the  case  and  the  matters  in  issue,  and  the  points  of  equity  arising 
therefrom :  and  then  such  depositions  as  are  called  for  by  the  plaintiff  are 
read  by  one  of  the  six  cleriis,  and  the  plaintiff  may  also  read  such  part  of 
the  defendant's  answer,  as  he  thinks  material  or  convenient  (x) :  and  after 
this  the  rest  of  the  counsel  for  the  plaintiff  make  their  observations  and 
arguments.  Then  the  defendant's  counsel  go  through  the  same  process 
for  him,  except  that  they  may  not  read  any  part  of  his  answer ;  and  the 
counsel  for  the  plaintiff  are  heard  in  reply.  When  all  are  heard,  the  court 
pronounces  the  decree^  adjusting  every  point  in  debate  according  to  equity 
and  good  conscience ;  which  decree  being  usually  very  long,  the  minutes 
of  it  are  taken  down,  and  read  openly  in  court  by  the  registrar  (20).  The 
matter  of  costs  to  be  given  to  either  party,  is  not  here  held  to  be  a  point  of 
right,  but  merely  discretionary  (by  the  statute  17  Ric.  II.  c.  6.) 
according  to  the  circumstances  of  the  case,  as  they  ^appear  [*452] 
more  or  less  favourable  to  the  party  vanquished.  And  yet  the 
statute  15  Hen.  VI.  c.  4.  seems  expressly  to  direct,  that  as  well  dama- 
ges as  costs  shall  be  given  to  the  defendaoit,  if  wrongfully  vexed  in  this 
court. 

The  chancellor's  decree  is  either  interloaUary  or  final.  It  very  seldom 
happens  that  the  first  decree  can  be  final,  or  conclude  the  cause ;  for,  if 
any  matter  of  fact  is  strongly  controverted,  this  court  is  so  sensible  of  the 
deficiency  of  trial  by  written  depositions,  that  it  wiU  not  bind  the  parties 
thereby,  but  usually  directs  the  matter  to  be  tried  by  juiy ;  especially 
such  important  facts  as  the  validity  of  a  will,  or  whether  A  is  the  heir  at 
law  to  B,  or  the  existence  of  a  modus  deemandi,  or  real  and  immemorial 
composition  for  tithes.  But^  as  no  juiy  can  be  summoned  to  attend  this 
court,  the  fact  is  usually  directed  to  be  tried  at  the  bar  of  the  court  of 
king's  bench  or  at  the  assises,  tmon  k  feigned  issue.  For,  (in  order  to  bring 
it  there,  and  have  the  point  in  dispute,  and  that  only,  put  in  issue,)  an  ac- 
tion is  brought,  wherein  the  plaintiff  by  a  fiction  declares  that  he  laid  a 
wager  of  5/.  with  the  defendant,  that  A  was  heir  at  law  to  B ;  and  then 
avers  that  he  is  so ;  and  therefore  demands  the  5/.  The  defendant  admits 
the  feigned  wager,  but  avers  that  A  is  not  the  heir  to  B  ;  and  thereupon 
that  issue  is  joined,  which  is  directed  out  of  chancery  to  be  tried ;  and 
thus  the  verdict  of  the  jurors  at  law  determines  the  fact  in  the  court  of 
equi^.  These  feigned  issues  seem  borrowed  from  the  spansiojudicialis  of 
the  Romans  (a) :  and  are  also  frequently  used  in  the  courts  of  law,  by 
consent  of  the  parties,  to  determine  some  disputed  rights  without  the  for- 

^ft^  9^**?^?*'*'^*'***®P**^'**"^'«*^"*rP^        WIfoia  ut  tpoiuio  jmUciaiU  :  '' fponicMW 

on  the  truth  of  the  d0taidant*s  tettimonj,  end    m'MWMf."    ViL  Stoec.\iJrtiflml«t.  l.TTlC 
nakee  the  whole  of  hii  answer  evidetice.  «  8,  ^  Sigon.  ieJutUem,  L  fl,  p.  406.  eUtu,  ihid, 

(20)  It  u  x^  now  the  practice  for  the  regia-    a  decree  haa  been  drawn  np  and  entered,  no 
trar  to  read  the  minates  of  the  decree  openly    errora  in  it  can  be  rectified  on  motion,  or  by 
inooort;  bat  any  part^  to  the  auit  may  procure    any  other  proceeding  than  by  leheaiing  the 
a  copy  of  them,  and  if  there  is  any  mistake,    caoae. 
may  more  to  have  them  amended.    Bat  after 

Vol.  IL  47 
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nudity  of  pleading,  and  thereby  to  save  much  time  and  expenae  ia  the  de- 
cision of  a  cause  (21). 

So  likewise,  if  a  question  of  mere  law  arises  in  the  course  of 
[*453]  a  cause,  as  whether  by  the  words  of  a  will  an  estate  for  life  or  *in 
tail  is  created,  or  whether  a  future  interest  devised  by  a  testator 
shall  operate  as  a  remainder  or  an  executory  devise,  it  is  the  practice  of  this 
court  to  refer  it  to  the  opinion  of  the  judses  of  the  court  of  king's  bench 
or  common  pleas,  upon  a  case  stated  for  &at  purpose  (22),  (23) ;  wherein 
all  the  material  facts  are  admitted,  and  the  point  of  law  is  submitted  to 
their  decisicm :  who  thereupon  hear  it  solemnly  argued  by  counsel  on  both 
sides,  and  certify  their  opinion  to  the  chancellor,  ^d  upon  such  certificate 
the  decree  is  usually  founded. 

Another  thing  also  retards  the  completion  of  decrees.  Frequently  long 
accounts  are  to  be  settled,  incumbrances  and  debts  to  be  inquired  into,  and 
a  hundred  little  facts  to  be  cleared  up,  before  a  decree  can  do  full  and  suffi- 
cient justice.  These  matters  are  always  by  the  decree  on  the  first  hearing 
referred  to  a  master  in  chancery  to  examine ;  which  examinations  fre- 
quently last  for  years  :  and  then  he  is  to  report  the  fact,  as  it  appears  to 
him,  to  the  court.  This  report  may  be  excepted  to,  disproved,  and  over- 
ruled ;  or  otherwise  is  confirmed,  and  made  absolute,  by  wder  of  the  court 

When  all  issues  are  tried  and  settled,  and  all  references  to  the  master 
ended,  the  cause  is  again  brought  to  hearing  upon  the  matters  of  equity  re- 
served ;  and  a  final  decree  is  made  :  the  performance  of  which  is  enforced  (if 
necessary)  by  commitment  of  the  person,  or  sequestration  of  the  party's 
estate.  And  if  by  this  decree  either  party  thinks  himself  aggrieved,  he 
may  petition  the  chancellor  for  a  rehearing ;  whether  it  was  heard  before 
his  IcMrdship,  or  any  of  the  judges,  sittinff  for  him,  or  before  the  master  of 
the  rolls.  For  whoever  may  have  heard  the  cause,  it  is  the  chancelloi's 
decree,  and  must  be  signed  by  him  before  it  is  enrolled  (h) ;  which  is  done 
of  course  unless  a  rehearing  be  desired  Every  petition  for  a  rehearing 
must  be  signed  by  two  counsel  of  character,  usually  such  as  have  been 
concerned  in  the  cause,  certifying  that  they  apprehend  the  cause 
[*454]  is  proper  to  be  reheard.  And  upon  the  ^rehearing,  all  the  evi- 
dence taken  in  the  cause,  whether  read  before  or  not,  is  now  ad- 
mitted U>  be  read ;  because  it  is  the  decree  of  the  chancellor  himself,  who 
only  now  sits  to  hear  reasons  why  it  should  not  be  enrolled  and  perfected  ; 
at  which  time  all  omissions  of  either  evidence  or  argument  may  be  sup- 
plied (<;).  But,  after  the  decree  is  otice  signed  and  enrolled,  it  cannot  be 
reheard  or  rectified,  but  by  bill  of  review,  or  by  appeal  to  the  house  df 
lords. 

(»)8tat.tOeo.m.cW.    S6ep.4M.  (e)  OOb.  Rep.  151, 1». 

(21)  The  oonaent  of  the  coiut  oiuht  alM  to  a  doabt  mi^t  be  decided  in  that  anit,  wd  ha 
be  previously  obtained,  for  a  trial  of  a  feigned  suspended  nis  decree  till  the  court  of  law  had 
issue  without  such  consent  is  a  contempt,  given  its  ludgment.  It  appears  that  dbe  fiist 
which  will  anthorixe  the  court  to  order  the  pro-  case  sent  trom  the  rolls  to  the  king'k  bench«  it 
ceedings  to  be  sUyed.    4.  T.  R.  402.  in  6  T.  R.  313.  where  lord  Kenyen  says,  ••  I 

(22)  In  New-Yoii,  the  practice  of  sending  belieTO  that  there  is  no  instance  in  which  this 
a  matter  from  chancery  to  a  court  of  law  for  court  ever  certified  their  opinioD  on  a  e«ae 
its  opinion,  does  not  prevail  sent  here  from  the  maaterof  the  rolls.    In  Gol- 

(23)  Formerly,  when  a  case  was  heard  be-  son  v.  Colson  it  was  refused ;  bat  I  think  it 
fere  the  master  of  the  rolls  sitting  in  his  own  was  an  idle  foimaUty,  and  I  shall  feel  no  n 
court,  on  which  he  wished  to  have  the  opinion  luctance  in  certiQing  in  such  cases,  becftoae 
of  a  oottrt  of  law,  he  directed  an  action  to  be  I  think  it  is  convenient  to  the  •iiitws  of  tlwfc 
oonunenoed  bv  the  parties  in  a  court  of  law  in  court." 

such  a  foim,  that  the  question  om^which  he  had 
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A  bin  of  review  (24)  msy  be  had  upon  apparent  error  in  judgment,  w^ 
pearing  on  the  face  of  the  decree ;  or,  by  special  leave  of  the  court,  upon 
oath  made  of  the  discovery  of  new  matter  or  evidence,  which  could  not 
possibly  be  had  or  used  at  the  time  when  the  decree  passed.  But  no  new 
evidence  or  matter  then  in  the  knowledge  of  the  parties,  and  which  might 
have  been  used  before,  shall  be  a  sufficient  ground  for  a  bill  of  review 

An  meal  to  parliament,  that  is,  to  the  house  of  lords,  is  the  dernier 
resort  of  the  subject  who  thinks  himself  aggrieved  by  an  interlocutory 
order  or  final  determination  in  this  court :  and  it  is  effected  hy  petitian  to 
the  house  of  peers,  and  not  by  iorit  of  error ^  as  upon  judgments  at  com- 
mon law.  This  jurisdiction  is  said((Q  to  have  begun  in  18  Jac.  I.,  and  it 
is  certain,  that  the  first  petition,  which  appears  in  the  records  of  parliar 
ment,  was  preferred  in  that  year  (e) ;  and  that  the  first  which  was  heard 
and  determined  (though  the  name  of  appeal  was  then  a  novelty)  was  pre- 
sented in  a  few  months  after  (f) ;  both  levelled  against  the  lord  chancel- 
lor Bacon  for  corruption  and  other  misbehaviour.  It  was  afterwards  warm- 
ly controverted  by  the  house  of  commons  in  the  reign  of  Charles  the  Se- 
cond (£).  But  this  dispute  is  now  at  rest  (A) :  it  being  obvious  to  the  rear 
son  ofall  mankind,  that,  when  the  courts  of  equity  became  princi- 
pal tribunals  for  deciding  causes  of  property,  a  revision  of  their  *de-  [*455] 
crees  (by  way  of  appeai)  became  equally  necessary,  as  a  writ  of 
error  from  the  judgment  of  a  court  of  law.  And,  upon  the  same  princi- 
ple, from  decrees  of  the  chancellor  relating  to  the  commissioners  fw  the 
dissolution  of  chauntries,  ^c.  under  the  statute  37  Hen.  VIII.  c.  4.  (as 
well  as  for  charitable  uses  under  the  statute  43  Eliz.  c.  4.)  an  appeal  to 
the  king  in  parliament  was  always  unquestionably  allowed  (t).  But  no 
new  evidence  i»  admitted  in  the  house  of  lords  upon  any  account ;  this 
being  a  dictinct  jurisdiction  (k) :  which  differs  it  very  considerably  from 
those  instances,  wherein  the  same  jurisdiction  revises  and  corrects  it^  own 
acts,  as  in  rehearings  and  bills  of  review.  For  it  is  a  practice  unknown 
to  our  law  (though  constantly  followed  in  the  spiritual  courts),  when  a 
superior  court  is  reviewing  the  sentence  of  an  inferior,  to  examine  the  jus- 
tice of  the  former  decree  by  evidence  that  was  never  produced  below. 
And  thus  much  for  the  general  method  of  proceeding  in  the  courts  of 
equity. 

(A  Cam. Joan.    18Mw.l704.  (A)  Show. PuL a 81. 

(<}  LonU*  J<nini.    SS  Mar.  1010.  (t)  Duke's  Charitable  UMt,  01 

(/)  Lords'  Jooni.  8. 11.    1)  Dec  lOtl.  (ft)  GUb.  Rep.  IM,  IM. 

(f )  Com.  Jooni.  19  Nor.  1075,  etc 

(24)  A  bin  of  rariew  ii  ody   neeeMNur^    J—tb,^  U'jBS.    I  BmJP.  C.  86.    6  Bio.  P. 


wben •  deerM UaixiMd  and  emoUed.    Mitt.    C.460.    6 Bio. P.  C. 30&. 
PL  7L    it  otanot  be  brooflit  after  twealj 


THE  END  OF  THE  THIRD  B00£. 
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No.  I. 
Proceedings  an  a  Writ  of  Right  Patent,  j-    . 

Sectl.  ITra  0/ Right  fo^ml  in  M«  CouBT  BiROir.  v^v^/ 

OfiORGi  the  Second,  by  the  crrace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  tlie  Faith,  and  so  forth,  to  Willoughby,  Earl 
of  Abingdon,  greeting.  We  command  you  that  without  delay  you  hold 
full  right  to  William  Kent,  Esquire,  of  one  messuage  and  twenty  acres 
of  land,  with  the  appurtenances,  in  Dorchester,  which  he  claims  to  hold 
of  3rou  Dv  the  free  service  of  one  penny  yearly  in  lieu  of  all  services,  of 
wmch  Richard  Allen  deforces  him.  And  unless  you  do  so,  let  the 
Sheriff  of  Oxfordshire  do  it,  that  we  no  longer  hear  complaint  thereof 
for  defect  of  right.  Witness  oursetf  at  Westminster,  the  twentieth  cbiy 
of  August,  in  the  thirtieth  year  of  ouc  reign. 

Pledges  of  prosecution,  j  ]^SLL^|o» 

Sect  3.  WriJtof^ohT^iorememiti«UttkiC(mpnOoom» 

Ceables  Morton,  Esquire,  Sheriff  of  Oxfordshire,  to  John  Long,  Bai- 
liff errant  of  our  Lord  the  King  and  of  myself,  greeting.  Because  by 
the  complaint  of  William  Kent,  Esquire,  personally  present  at  my  Coun- 
ty Court,  to  wit,  on  Monday,  the  sixth  day  of  September  in  the  thirtieth 
year  of  the  reign  of  our  Lord  Geobge  the  Second,  by  the  ffrace  of  God. 
of  Great  Britain,  France,  and  Ireland  King.  Defender  of  the  Faith,  and 
80  forth,  at  Oxford,  in  the  shirehouse  there  holden,  I  am  informed,  that 
although  he  himself  the  writ  of  our  said  lord  the  King  of  right  patent 
directed  to  Willouphby^  Earl  of  Abingdon,  for  this  that  ♦he  should  hold  [  •ii  ] 
full  right  to  the  said  William  Kent^f  one  messuage  and  twenty  acres  '* 
of  land,  with  the  apputtenances,  in  Dorchester,  within  my  said  county, 
of  which  Richard  Allen  deforces  him,  hath  brought  to  the  said  Wu 
lou^hbv,  Earl  of  Abingdon ;  yet  for  that  the  said  Willoughbv,  Earl  of 
Abmgdon,  favoureth  the  said  Richard  Allen  in  this  part,  ana  hath  hi- 
therto delayed  to  do  full  right  according  to  the  exigence  of  the  said 
writ^  I  command  you  on  the  part  of  our  said  Lord  the  King,  firmly  en- 
joining, that  in  your  proper  person  you  go  to  the  Court  Baron  of  the 
said  Willoughby,  Earl  of  Abmgdon,  at  Dorchester  aforesaid,  and  take 
away  the  plaint,  which  there  is  between  the  said  William  Kent  and 
Richard  Allen  by  the  said  writ,  into  n^y  County  Court  to  be  next  holden ; 
and  summon  by  good  sommoners  the  said  Richard  Allen,  that  he  be  at 
my  County  Court,  on  Monday,  the  fourth  day  of  October  next  coming. 
at  Oxford,  in  the  shirehouse  tnere  to  be  holden,  to  answer  to  the  said 
William  Kent  thereof.  And  have  you  there  then  the  said  plaint,  the 
summoners,  and  tbis  precept.  Gr^EN  in  my  County  Court,  at  Oxford,  in 
the  shirehouse,  the  sixth  day  of  September,  in  the  year  aforesaid. 

Sect.  3.  Writ  of  Pone,  to  remove  U  into  the  Court  of  Common  Pleas. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France, 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  Sheriff  of 
Oxfordshire,  greeting.  Put  at  the  request  of  William  Kent,  before  our 
justices  at  Westminster,  on  the  Morrow  of  All  Souk,  the  plaint  which 
is  in  your  County  Court  b^  our  writ  of  right,  between  the  said  William 
Kent,  demandant,  and  Richard  Allen,  tenant,  of  one  messuage  and 
twenty  acres  of  land,  with  the  appurtenances,  in  Dorchester;  and  sum- 
mon oj  good  summoners  the  said  Richard  Allen,  that  he  be  then  there, 
to  answer  to  Uie  said  William  Kent  thereof.  And  have  you  there  the 
summoners  and  this  writ.  Witness  ourself  at  Westminster,  the  tenth 
day  of  September,  in  the  thirtieth  year  of  our  reign. 
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Ketam. 


Wilt. 


Count. 


Dcliuice. 
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[•iy] 

ItopUcatioB. 


APPENDIX. 
Sect  4.  Writ  of  Ri«bt,  quia  Dominns  remisit  Coriam. 

Gborge  the  Secotid,  by  the  grace  of  God,  of  Great  Britain.  France, 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  Sheriff  of 
Oxfordshire,  greeting.  Command  Richard  Allen,  that  he  justly  and 
without  delay  render  unto  William  Kent  one  messuage  and  twenty  acres 
of  land,  with  the  ajypurtenances,  in  Dorchester,  which  he  claims  to  be 
his  right  and  inheritance,  and  whereupon  he  complains  that  the  afore- 
said Richard,  unjustly  deforces  him.  And  unless  he  shall  so  do.  and 
*if  the  said  William  shall  giye  you  security  of  prosecuting  his  claim, 
then  summon  by  good  summoners  the  said  Richard^  that  he  appear  be- 
fore our  justices  at  Westminster,  on  the  Morrow  of  All  Souls,  to  show 
wherefore  he  hath  not  done  it.  And  have  you  there  the  summoners 
and  this  writ.  Witness  ourself  at  Westminster,  the  twentieth  day  of 
Aufifust,  in  the  thirtieth  year  of  our  reign.  Because  Willoughby,  £arl 
of  Abingdon,  the  chief  lord  of  that  fee,  hath  thereupon  remised  unto  us 
his  court. 

Pledges  of   C  John  Dos.         Summoners  of  the         (John  Den. 
prosecution,  (  Rich.  Roe.         within-named  Richard,  \  Rich.  Fbh. 

Sect.  5.  Tke  Record^  triih  the  award  of  BaUel.i 

PtEAS  at  Westminster  before  Sir  John  Willes,  Kni^,  and  his  brethren, 
Justices  of  the  Bench  of  the  Lord  the  King  at  Westminster,  of  the 
term  of  Saint  Michael,  in  the  thirtieth  year  of  the  reign  of  the  Lord 
Georoe  the  Second,  by  the  grace  of  Giod,  of  Great  Britain,  Fraace, 
and  Ireland  King,  Defender  of  the  Faith,  &c. 

OzoUj  \  WnxuM  Kent,  Esquire,  by  James  Parker,  his  attorney,  dt- 
to  wit,  5  mands  against  Richard  Allen,  Gentleman,  one  messuage  and 
twenty  acres  of  land,  with  the  appurtenances^  in  Dorchester,  as  his  right 
and  inheritance,  by  writ  of  the  Lord  the  ^ing  of  right,  Eecause  Wil- 
loughby, Earl  of  Aoingdon,  the  chief  lord  of  that  fee,  hath  now  thereunon 
remised  to  the  Lord  the  King  his  court.  And  whereupon  he  saith,  that 
he  himself  was  seised  of  the  tenements  aforesaid,  with  the  appurtenan- 
ces, in  his  demesne  as  of  fee  and  right,  in  the  time  of  peace,  m  the  time 
of  the  Lord  George  the  First,  late  King  of  Great  Britain,  by  taking  the 
esplees  thereof  to  the  valued  [of  ten  shillings,  and  more,  in  rents,  com. 
and  grass.]  And  thai  such  is  his  right  he  offers  [suit  and  good  proof.1 
And  the  said  Richard  Allen^by  Peter  Jones,  his  attorney,  comes  and 
defends  the  right  of  the  said  William  Kent,  and  his  seisin,  when  [and 
where  it  shall  behove  him,]  and  all  [that  concerns  it,]  and  whatsoever 
[he  ought  to  defend]  and  chiefly  the  tenements  aforesaid,  with  the  ap- 
purtenances, as  of  fee  and  right,  [namely,  one  messuage  and  twenty 
acres  of  land,  with  appurtenances  in  Dorchester  J  And  this  he  is  ready 
to  defend  by  the  body  of  his  freeman,  G^rge  Rumbold  by  name,  who 
is  present  here  in  court,  ready  to  defend  the  same  by  his  boay.  or  in  what 
manner  soever  the  Court  of  the  Lord  the  Kmg  shall  consider  that  he 
ouffht  to  defend.  •And  if  any  mischance  should  befal  the  said  George, 
(which  God  defend,)  he  is  ready  to  defend  the  same  by  another  man, 
who  [is  bounden  and  able  to  defend  it]  And  the  said  William  Kent 
saith,  that  the  said  Richard  Allen  unjustly  defends  the  right  of  him 
the  said  William,  and  his  seisin,  dtc.  and  all,  &c.  and  whatsoever,  Ac 
and  chiefly  of  the  tenements  aforesaid  with  the  appurtenances,  as  of  fee 
and  right,  &c. ;  because  he  saith,  that  he  himself  was  seised  of  the  tene^ 
ments  aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee  and 
rif^ht,  in  the  time  of  peace,  m  the  time  of  the  said  Lord  George  the 
First,  late  King  of  Great  Britain,  by  tcdiin^  the  esplees  thereof  to  the 
value,  6ec.  And  that  such  is  his  right,  he  is  prepared  to  prove  by  the 
body  of  his  fireeman,  Henry  Broughton  by  name,  who  is  present  here  in 
Court  ready  to  prove  the  same  by  his  body,  or  m  what  manner  soever 
the  Court  of  the  Lord  the  King  staXl  consider  that  he  ought  to  prov^e; 

t  As  to  battel,  see  page  337,  a.  7.        the  Appendix,  an  ainally  no  other- 
t  N.B.  The  elaoses  between  hooks,    wise  ezpmted  in  the  Reooids  than  by 
m  dus  and  the  tobseqaent  nmnben  or    an  dee. 
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and  if  any  misdiance  should  be&l  the  said  Henry,  (which  God  defend,)      No.  L 
he  is  ready  to  pi^oye  the  same  by  another  man,  who,  Ac.    And  hereupon      ^^m^r^y 
it  is  demanded  of  the  said  Qeorge  and  Henry,  whether  they  are  ready 
to  make  battel,  as  they  before  have  waged  it;  who  say  that  they  are. 
Akd  the  same  Geor^  Rnmbold  giyeth  gage  of  defiendlng,  and  the  said  GagM  glTw. 
Henry  Broughton  giveth  gage  of  proving ;  and  such  eneagement  being 
given  as  the  manner  is,  it  is  demanded  of  the  said  Wuliam  Kent  and 
Richard  Allen,  if  they  can  say  anything  wherefore  battel  ought  not  to 
be  awarded  in  this  case;  who  say  that  they  cannot.    THSRBroRB  it  la  Awaidof 
coivainEiuBD,  that  battel  be  made  thereon,  4u^.   And  the  said  George  Rum-  BatteL 
bold  findeth  pledges  of  battel,  to  wit,  Paul  Jenkins  and  Charles  Carter;  PMgtt. 
and  the  saia  Henry  Broughton  findeth  also  pledges  of  battel,  to  wit, 
Reginald  Read  and  Simon  Tayler.    And  therxupon  day  is  here  given  Contimunc* 
as  well  to  the  said  William  Kent  as  to  the  said  Richard  Allen,  to  wit, 
on  the  morrow  of  Saint  Martin  next  coming,  by  the  assent  as  well  of  the 
said  William  Kent  as  of  the  said  Richard  Allen.    And  it  is  commanded 
that  each  of  them  then  have  here  his  champion,  sofficiently  furnished 
with  competent  armour  as  becomes  him,  and  ready  to  make  the  battel 
aforesaid :  and  that  the  bodies  of  them  in  the  mean  time  be  safely  kept, 
on  peri!  that  shall  fall  thereon.    At  which  day  here  come  as  well  tne  championi 
said  William  Kent  as  the  said  Richard  Allen  by  their  attomies  afore-  aopear 
said,  and  the  said  George  Rumbold  and  Henry  Broughton  in  their  pro- 
per persons  likewise  come,  sufficiently  Aimished  with  competent  ar- 
mour as  becomes  them,  ready  to  make  the  battel  aforesaid,  as  they  had 
before  waged  it.    And  hereupon  day  hf  farther  given  by  tjbe  court  here,  Adjomnmeiit 
as  well  to  the  said  William  Kent  as  to  the  said  Richard  Allen,  at  Tot-  ^  {l^^*^ 
hill,  near  the  city  of  Westminster,  in  the  county  of  Middlesex,  to  wit,  **•*"• 
on  the  Morrow  of  the  Puriiication  of  the  Blessed  Virgin  Mary  next 
coming,  by  the  assent  as  well  of  the  said  *William  as  of  the  aforesaid      [  *v  ] 
Riohard.    And  it  is  commanded,  that  each  of  them  have  then  there  his 
champion,  armed  in  the  form  aforesaid,  ready  to  make  the  battel  afore* 
said,  and  that  their  bodies  in  the  mean  time,  Ac.    At  which  day  here, 
to  wit,  at  Tothill  aforesaid,  comes  the  said  Richard  Allen  by  his  aU 
tomey  aforesaid,  and  the  said  George  Rumbold  and  Henry  Boughtoa 
in  their  proper  persons  likewise  come,  sufficiently  furnished  with  com- 
petent armour  as  becomes  them,  ready  to  make  the  battel  aforesaid,  as 
they  before  had  waged  it.    And  the  said  William  Kent  being  solemnly 
called  doth  not  come,  nor  hath  prosecuted  his  writ  aforesaid.    Tasafi-  tu^^^muIxlji 
PORE  rr  IB  coNfliosRBD,  that  the  same  William  and  his  pledges,  of  prose-  hounSl^ 
eutinr,  to  wit,  John  Doe  and  Richard  Roe,  be  in  mercy  for  his  false 
comiHatnt.  and  that  the  same  Richard  go  thereof  without  a  day.  Ac. 
and  also  tbat  the  said  Richard  do  hold  the  tenements  aforesaid  witn  the  Final  rodg'' 
appurtenances,  to  him  and  his  heirs,  quit  of  the  said  William  and  his  ^"^^^ 
heirs,  for  ever,  dtc.  "•  *«■■'»*• 

Sect.  6.     Trial  by  1M  Grand  Assize. 

And  the  said  Richard  Allen,  by  Peter  Jones,  his  attorney,  comes  Def«iiet. 

and  defends  the  right  of  the  said  William  Kent,  and  his  seisin,  when, 
Ac.  and  all.  Ac,  and  whatsoever,  &c.  and  chiefly  of  the  tenements  afore- 
said with  the  appurtenances,  as  of  fee  and  right,  dec.  and  puts  himself  Mim 
upon  the  grand  assize  of  the  Lord  the  King,  and  pravs  recognition  to  be 
made,  whether  he  himselfhath  greater  ri^ht  to  hold  the  tenements  afore- 
said with  the  appurtenan  ces  to  him  and  his  heirs  as  tenants  thereof  as  he 
now  holdeth  them,  or  the  said  William  to  have  the  said  tenements  with 
the  appurtenances,  as  he  above  demandeth  them.  And  he  tenders  here  lender  of  d*- 
in  Court  six  shillings  and  eight-pence  to  the  use  of  the  Lord  the  now 
King,  Ac.  for  that,  to  wit,  it  may  be  inquired  of  the  time  [of  the  seisin 
alleged  by  the  said  William.]  And  he  therefore  prays,  that  it  may  be 
inquired  by  the  assize,  whether  the  said  William  Kent  was  seised  of 
the  tenements  aforesaid  with  the  appurtenances  in  his  demesne  as  of  fee 
in  the  time  of  the  said  Lord  the  King  George  the  First,  as  the  said 
William  in  his  demand  before  hath  alleged.  Thrrefore  it  is  com-  Sum 
manded  the  sheriff,  that  he  summon  by  good  summoners  four  lawful  tlM  1 
knights  of  his  county,  girt  with  swords,  that  they  be  here  on  the  octaves 
of  eaiut  Hilary  next  coming,  to  make  election  of  the  assize  aforesaid. 
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The  same  day  is  giyen  as  well  to  the  said  Winiam  Kent  as  to  the  said 
Richard  Allen  here,  dec.  At  which  dajr  here  come  as  well  the  said 
William  Kent,  as  the  said  Richard  Allen ;  and  the  sherifil  to  wit,  Sir 
Adam  Alstone,  Knight,  now  retams,  that  he  had  caused  to  oe  summon* 
ed  Charles  Stephens,  Randel  Wheler,  Toby  Cox,  and  Thomas  Mun- 
day,  four  lawful  kni^ts  of  •his  county,  gin  with  swords,  by  John  Doe 
and  Richard  Roe  his  baiUfis,  to  be  here  at  the  said  octaves  of  Saint 
Hilary,  to  do  as  the  said  writ  thereof  commands  and  requires :  and  that 
the  said  summoners,  and  each  of  them,  are  mainprized  by  John  Day 
and  James  Fletcher.  Whereupon  the  said  Charles  Stephens,  Randel 
Wheler,  Toby  Cox,  and  Thomas  Munday,  four  lawful  Imights  of  the 
county  aforesaid,  girt  with  swords,  being  called,  in  their  proper  persons 
come,  and  being  sworn  upon  their  oath  in  the  presence  of  tfaej>artiea 
aforesaid,  chose  of  themselves  and  others  twenty-four,  to  wit,  Charles 
Stephens,  Randel  Wheler/Toby  Cox,  Thomas  Munday,  Oliver  Green- 
way,  John  Boys,  Charles  Price,  Imights ;  Daniel  Prince,  William  Day, 
Roger  Lucas,  l^atrick  Fleming,  James  Harris,  John  Richardson,  Alexan- 
der Moore,  Peter  Payne,  Robert  (^uin,  Archibald  Stuart,  Bartholomew 
Norton,  and  Henry  Davis,  esquires;  John  Porter,  Christopher  Ball. 
Benjamin  Robinson,  Lewis  Long,  William  Kirby,  gentlemen,  good  and 
lawful  men  of  the  ddunty  aforesaid,  who  neither  are  of  kin  to  the  said 
William  Kent  nor  to  the  said  Richard  Allen,  to  make  recognition  of 
the  grand  assize  aforesaid.  Therbforb  it  is  commanded  the  sheriff, 
that  he  cause  them  to  come  here  from  the  day  of  faster  in  fifteen  days, 
to  made  the  recognition  aforesaid.  The  same  day  is  there  ^iven  to  the 
parties  aforesaid.  At  which  day  here  come  as  well  the  said  William 
Kent  as  the  said  Richard  Allen,  by  their  attomies  aforesaid,  and  the 
recognitors  of  the  assize,  whereof  mention  is  made  above,  being  called 
come,  and  certain  of  them,  to  wit,  Charles  Stephens,  Randel  Wheler, 
Toby  Cox,  Thomas  Mundajr.  Charles  Price,  Imi^ts;  Daniel  Prince, 
Roger  Lucas,  William  Day,  James  Harris,  Peter  Pa3me,  Robert  Gluin, 
Henry  Davis,  John  Porter,  Christopher  Ball,  Lewis  Long,  and  William 
Kirby,  being  elected,  tried,  and  sworn  upon  their  oath  say,  that  the  said 
William  Kent  hath  more  right  to  have  tne  tenements  aforesaid  with  the 
appurtenances  to  him  and  his  heirs,  as  he  demandeth  the  same,  than 
the  said  Richard  Allen  to  hold  the  same  as  he  now  holdeth  them,  ac- 
cording as  the  said  William  Kent  by  his  writ  aforesaid  hath  supposed. 
Thereforx  it  is  coNsmERED,  that  the  said  William  Kent  do  recover  his 
seisin  against  the  said  Richard  Allen  of  the  tenements  aforesaid,  with 
the  appurtenances,  to  him  and  his  heirs,  quit  of  the  said  Richard  Allen 
and  his  heirs  for  ever :  and  the  said  Riehiard  Allen  in  mercy,  &c. 

•No.  11. 

Proceedings  im  an  Action  of  Trespass  in  Ejectment^  hy  Original^ 
in  the  King's  Bench. 

Sect.  1.     T%e  Original  WrU, 

GEORGE  the  Second,  by  the  mce  of  God,  of  Great  Britain,  France, 
and  Ireland  Kin^,  Defender  of  the  Faith,  and  so  forth,  to  the  Sheriff  of 
Berkshire,  greeting.  If  Richard  Smith  shall  give  you  security  of  prose- 
cuting his  claim,  then  put  by  gage  and  safe  pledges  William  Stiles,  late 
of  Newbury,  gentleman,  so  that  he  be  before  us  on  the  morrow  of  All- 
Souls,  wheresoever  we  shall  then  be  in  England,  to  show  wherefore 
with  rorce  and  arms  he  entered  into  one  messuage  with  the  appurten- 
ances, in  Sutton,  which  John  Ro^rs,  Esquire,  hath  demisea  to  the 
aforesaid  Richard,  for  a  term  whicn  is  not  yet  expired,  and  ejected  him 
from  his  said  farm,  and  other  enormities  to  him  did,  to  the  great  da- 
mage of  the  said  Richard,  and  against  our  peace.  And  have  yon  there 
the  names  of  the  pledges  and  tms  writ  Wmnas  ourself  at  West- 
minster, the  twelfth  dayof  October,  in  the  twenty-ninth  year  of  ourreiga. 


Pledges  of   \  John  Dob. 
prosecution, }  Richabd  Roe. 


The   within-named 
William  StUes  is 
tached  by  pledges. 


Led) 


John  Den. 
Richard  Fen. 
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Sect  %    Copy  of  ike  Declaration  against  the  casual  Bjeetor,  vfko  gives       No.  IL 
Notice  thereupon  to  the  Tenant  in  Possession.  s^^mtf 

Michaelmas,  the  29th  of  King  George  the  Second. 

Berks,  )  William  Stiles,  late  of  Ne'wbary  in  the  said  coonty,  gentle-  Dedantian. 
to  vrit-  I  man,  was  attached  to  answer  Richard  Smith,  of  a  plea,  where- 
fore witn  force  and  arms  he  entered  into  one  messuage,  with  the  appur- 
tenances, in  Suiton  in  the  county  aforesaid,  which  John  Rogers,  Elsquire, 
demised  to  the  said  Richard  Smith  for  a  term  which  is  not  yet  expired, 
and  ejected  him  from  his  said  farm,  and  other  wiongs  to  him  did,  to  the 
great  damage  of  the  said  Richard,  and  against  the  peace  of  the  Lord  the 
King,  &c.  And  whereupon  the  said  Richard  by  ^Robert  Martin  his  [  ^yiii  ] 
attorney  complains,  that  whereas  the  said  John  Rogers,  on  the  first  day 
of  October,  in  the  twenty-ninth  year  of  the  reign  of  the  Lord  the  King 
that  now  is,  at  Sutton  aforesaid,  had  demised  to  the  same  Richard  the 
tenement  aforesaid,  with  the  appurtenances,  to  have  and  lo  hold  the  said 
tenement,  with  the  appurtenances,  to  the  said  Richard  and  his  assigns, 
from  the  Feast  of  Saint  Michael  the  Archangel  then  last  past,  to  the  end 
and  term  of  five  years  from  thence  next  followiog  and  fully  to  be  com- 
plete and  ended,  by  virtue  of  which  demise  the  said  Richard  entered 
into  the  said  tenement,  with  the  appurtenances,  and  was  thereof  posaess- 
ed;  and  the  said  Richard  being  so  possessed  thereof,  the  said  William 
afterwards,  that  is  to  say,  on  the  said  first  day  of  October  in  the  said 
twenty-ninth  jrear,  with  force  and  arms,  that  is  to  say,  with  swords, 
staves,  and  knives,  entered  into  the  said  tenement,  with  the  appurten- 
ances, which  the  said  John  Rogers  demised  to  the  said  Richard  in  form 
aforesaid  for  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected 
the  said  Richard  out  of  his  said  farm,  and  other  wrongs  to  him  dfd,  to 
the  great  damage  of  the  said  Richard,  and  against  the  peace  of  the  said 
Lord  the  Kin? ;  whereby  the  said  Richard  saith.  that  he  is  injured  and 
damaged  to  the  value  of  twenty  pounds.  And  thereupon  he  brings 
suit,  &c. 

Martin,  for  the  plaintiff,  )  Pledges  of   )  John  Dos, 

Pjbters,  for  the  defendant  >  prosecution.  >  Richard  Rjoe. 

Mr.  George  Saunders, 

I  am  informed  that  jon  are  in  possession  of,  or  claim  title  to,  the  pre-  Notice, 
mises  mentioned  in  this  declaration  of  ejectment,  or  to  some  part  thereof; 
and  I,  being  sued  in  this  action  as  a  casual  ejector,  and  bano^no  claim 
or  title  to  the  same,  do  advise  you  to  appear  next  Hilary  Term  in  his  Mar 
jesty*s  Court  of  King's  Bench  at  Westminster,  by  some  attorney  of  that 
Court,  and  then  and  there,  by  a  rule  to  be  made  of  the  same  Court,  to 
cause  yourself  to  be  made  defendant  in  my  stead ;  otherwise  I  shall  suffer 
judgment  to  be  entered  against  me,  and  you  will  be  turned  out  of  posses- 
sion. 

Your  loving  Mend, 

WiLUAM  Sules. 

Sa  Jamary,  175& 

♦Sect.  3.    The  Rule  of  Court.  [  *i*  ] 

Hilary  Tenn,  in  the  twenty-iiinth  Year  of  King  Qboroe  the  Second. 

Berks,  Mm  ordered  by  the  Court,  by  the  assent  of  both  parties,  and  Smith  agaJnit 
to  wit,^  S  their  attornies,  that  George  Sauiiders,jgeiitleman,  may  be  made  ^^^Jj^SS^ 


shall  immediately  plead  thereto  Not  Guilty :  and,  upon  the  trial  of  the  5jj«  °f  ^^^^ 
issue,  shall  confess  lease,  entry,  and  ouster,  and  insist  upon  his  title  only.  ^  ' 
And  if  upon  the  trial  of  the  issue,  the  said  George  do  not  confess  lease, 
entry,  and  ouster,  and  by  reason  thereof  the  plaintiff  cannot  prosecute 
his  writ,  then  the  taxation  of  costs  upon  snchnonpros,  shall  ceaae,  and 
the  said  George  shall  pay  such  costs  to  the  plaintiff,  as  by  the  Court  of 
Vol.  II.  48 
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Ho.  II.  oar  liord  the  King  here  shall  be  taxed  and  adjadged,  for  niek  \da4e&x^ 
in  non-performance  of  this  rule ;  and  judgment  shall  be  entered  against 
the  said  William  Stiles,  now  the  casual  ejector,  by  default.  And  it  i» 
farther  ordered,  that  if  upon  the  trial  of  the  said  issue  a  verdict  shall  be 
given  for  the  defendant,  or  if  the  plaintiff  shall  not  prosecute  his  writ 
upon  any  other  cause  than  for  the  not  confessing  lease,  entry,  an4 
ouster  as  aforesaid,  then  the  lessor  of  the  plaintiff  shall  pay  costs,  if  the 
plaintiff  himself  doth  not  pay  them. 

By  the  Court, 
Martin,  for  the  plaintiff, 
Nkwman,  for  the  defendant* 

Sect.  4.     The  Rtcord, 

Puis  before  the  Lwd  the  ELing  at  Westminster,  of  the  Term  of  Saint 
Hilary,  in  the  twenty-ninth  Year  of  the  Rei^  of  the  Lord  George 
the  Second,  by  the  grace  of  Gk)d,  of  Great  Britain,  France,  and  Ire- 
land King,  Defender  of  the  Faith,  &c. 

BerkSi  )  Gboroe  Saunders,  late  of  Sutton  in  the  county  aforesaid,  gentle- 
to  vrit.  y  man,  was  attached  to  answer  Richard  Smith,  of  a  plea,  where- 
fore with  force  and  arms  he  entered  into  one  messuage,  with  the  appur- 
tenances, in  Sutton,  which  John  Rogers,  Esq.  bath  demised  to  the  said 
Richard  for  a  term  which  is  not  yet  expired,  and  ejected  him  from  his 
said  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said 
Richard,  and  against  the  peace  of  the  Lord  the  &ng  that  •now  is.  And 
I,  or  WHfSEUPON  the  said  Richard  by  Robert  Martin,  his  attorney,  complains, 
that  whereas  the  said  John  Rogers  on  the  first  day  of  October  in  the 
twenty-ninth  year  of  the  reign  of  the  Lord  the  King  that  now  is,  at  Sut- 
ton aroresaid,  had  demised  to  the  same  Richard  the  tenement  aforesaid, 
with  the  appurtenances,  to  have  and  to  hold  the  said  tenement,  with  the 
appurtenances,  to  the  said  Richard  and  his  assigns,  from  the  feast  of 
Siunt  Michael  the  Archangel  then  last  past,  to  the  end  and  term  of  five 
years  from  thence  next  following  and  rally  to  be  complete  and  ended ; 
by  virtue  of  which  demise  the  said  Richard  entered  into  the  said  tene- 
ment, with  the  appurtenances,  and  was  thereof  possessed :  and,  the  said 
Richard  being  so  possessed  thereof,  the  said  George  afterwards,  that  is 
to  say,  on  the  first  day  of  October  in  the  said  twenty-ninth  year,  with 
force  and  arms,  that  is  to  say,  with  swords,  staves,  and  knives,  entered 
into  the  said  tenement  with  the  appurtenances,  which  the  said  John  Ro- 
gers demised  to  the  said  Richard  m  form  aforesaid  for  the  term  afore- 
said, which  is  not  yet  expired,  and  ejected  the  said  Richard  out  of  his 
said  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said 
Richard,  and  against  the  peace  of  the  said  Lord  the  King ;  whereby  the 
said  Richard  saith  that  he  is  ini'ured  and  endamaged  to  the  value  of 
Defence.  twen^  pounds:  and  thereupon  he  brings  suit,  (and  cood  proof.]  And 
the  aforesaid  George  Saunders,  by  Charles  Newman,  his  attorney,  comes 
and  defends  the  force  and  injuiy,  when  [and  where  it  shall  behove  him ;] 
Flea,  not  gtdi-  and  snith  that  he  is  in  no  wise  guilty  of  the  trespass  and  ejectment  afore-  • 
V^  said,  as  the  said  Richard  above  complains  against  him ;  and  thereof  he 

puts  himself  upon  the  country;  and  the  said  Richard  doth  likewise  the 
Ytirin  awaid-  same ;  Therefore  let  a  jury  come  thereupon  before  the  Lord  the  King, 
ed.  on  the  octave  of  the  purification  of  the  blessed  Virgin  Mary,  whereso- 

ever he  ahall  then  be  in  England,  who  neither  [are  of  kin  to  the  tmid 
Richard,  nor  to  the  said  George,]  to  recognize  [^whether  tbe  said  Geoi^ 
be  guilty  of  the  trespass  and  ejectment  aforesaid  }1  because  as  well  [the 
said  George  as  the  said  Richard,  between  whom  the  difference  is,  have 
put  themselves  on  the  said  jury.)    The  same  day  is  there  given  to  the 
BeiBtte,lord0-  parties  aforesaid.    Apterwardb  tbe  process  therein,  being  continued 
ftnlt  ef  juion.  between  the  said  parties  of  the  plea  aforesaid  by  the  iury,  is  put  between 
Nuipm*»       them  in  respite,  oefore  the  Lord  the  King,  until  the  day  of  fiaater  in 
fifteen  days,  wheresoever  the  said  Lord  the  King  shall  then  be  in  Sng- 
land ;  unless  the  justices  of  the  Lord  the  King  assigned  to  take  assises 
in  the  county  aforesaid,  shall  have  come  before  that  time,  to  wit,  on 
BAandav  the  eighth  day  of  March,  at  Reading  in  the  said  county,  by  the 
form  of  the  statute  [in  that  case  provided],  by  reason  of  the  delaalt  of 
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6ife  htroTS,  Isanmxoned  to  appear  as  aforesaid.]    At  which  day  before      Ko.  11. 
tiie  Lord  the  King,  at  Westminster,  come  the  parties  aforesaid  by  their      v^v^^ 
«ttomies  aforesaid ;  and  the  aforesaid  justices  of  •assise,  before  whom     ]*  •^  i 
f  the  jury  aforesaid  came,]  scnt"here  their  record  before  them,  had  in  these      *•        •■ 
words,  to  wit,  Apterwarm,  at  the  day  and  place  within  contained,  be-  F«*m. 
fore  Henea^  Legger,  Esquire,  one  of  the  Barons  of  the  Exchequer  of 
the  Lord  the  King,  and  Sir  John  Eardley  Wilmot,  Knight,  one  of  the 
lustices  of  the  said  Lord  the  King,  assigned  to  hold  pleas  before  the 
King  himself,  justices  of  the  said  Lord  the  King,  assigned  to  take  assises 
.  in  the  county  of  Berks  by  the  form  of  the  statute  [in  that  case  provided,] 
come  as  well  the  within-named  Richard  Smith,  as  the  within-written 
George  Saunders,  by  their  attomies  within  contained :  and  the  jurors  of 
the  jury  wheieof  mention  is  within  made  being  called,  certain  of  them, 
to  wit,  Charles  Holloway,  John  Hooke,  Peter  Graham,  Henry  Cox, 
William  Brown,  and  Francis  Oakley,  come,  and  are  sworn  upon  tha 
jury;  and  because  the  rest  of  the  jurors  of  the  same  jury  did  not  ap-  ' 

pear,  therefore  others  of  the^y-standcrs  being  chosen  by  the  sheriff,  at  -.      -    ^^ 
the  request  of  the  said  Richard  Smith,  and  by  the  command  of  the  fmmrtmtihu 
justices  aforesaid,  are  appointed  anew,  whose  names  are  afiUed  to  the 
panel  within  written,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided ;  which  said  jurors  so  appointed  anew,  to  wit,  Roger 
Bacon,  Thomas  Small,  Charles   Pye,  Eaward   Hawkins,  Samuel 
Roberts,  and  Daniel  Parker,  beinr  likewise  called,  come  -,  and  together 
with  the  other  jurors  aforesaid  before  impanelled  and  swom^  being 
elected,  tried,  and  sworn,  to  speak  the  truth  of  the  matter  withm  con- 
tained, upon  their  oath  say,  that  the  aforesaid  Geor^  Saunders  is  V«idictfortlM 
ffuilty  of  the  trespass  and  ejectment  within-written,  m  manner  and  pJ^tUC. 
form  as  the  aforesaid  Richard  Smith  within  complains  against  him ; 
4md  assess  the  damages  of  the  said  Richard  Smith,  on  occasion  of  that 
trespass  and  ejectment,  besides  his  costs  and  charges  which  he  hath  been 
put  unto  about  his  suit  in  that  behalf,  to  twelve  pence ;  and.  for  those 
«osts  and  charges,  to  forty  shillings.    Whereupon  the  said  Richard 
Smith,  by  his  attorficy  aforesaid,  prayeth  judgment  against  the  said' 
Oeorge  Saunders,  in  and  upon  the  verdict  aforesaid  by  the  jurors  afore- 
said given  in  the  form  aforesaid :  and  the  said  G(eorge  Saunders,  by    ^^  . 
his  attorney  aforesaid  saith,  that  the  court  here  ought  not  to  proceed  to  j^^^  i«S- 

five  judgment  upon  the  said  verdict,  and  prayeth  that  judgment  against  i 
im  the  said  George  Saunders,  in  and  upon  the  verdict  aforesaid  by  the 
jurors  aforesaid  given  in  the  u>rm  aforesaid,  may  be  stayed,  by  reason 
that  the  said  verdict  is  insufficient  and  erroneous,  and  that  the  same/ 
verdict  may  be  quashed,  and  that  the  issue  aforesaid  maybe  tried  anew 
by  other  jurors  to  be  afresh  impanelled.  And,  because  the  court  of 
tne  Lord  the  Eong  here  is  not  yet  advised  of  giving  their  judgment  of  < 
and  upon  the  premises,  therefore  day  thereof  is  given  as  well  to  the  said 
Richard  Smith  as  the  said  Gheor^e  Saunders,  before  the  Lord  the  Kin^. 
until  the  morrow  of  the  Ascension  of  our  Lord,  wheresoever  the  saia  . 

Lord  *the  King  shall  then  be  in  England,  to  hear  their  judgment  of     [  ^Ql  J 
and  upon  the  premises,  for  that  the  court  of  the  Lord  the  Bang  is  not 
yet  advised  thereof.    At  which  day  before  the  Lord  the  King  at  West^ 
minster,  come  the  parties  aforesaid  by  their  attotnies  aforesaid ;  upon 
which,  the  record  and  matters  aforesaid  having  been  seen,  and  by  the 
court  of  the  Lord  the  King  now  here  fully  understood,  and  all  and 
singular  the  premises  having  been  examined,  and  mature  deliberation 
being  had  thereupon,  for  that  it  seems  to  the  court  of  the  Lord  the  Opiiilaa  cf  tt« 
Bang  now  here  that  the  verdict  aforesaid  is  in  no  wise  insufficient  or  ^""^"^ 
erroneous,  and  that  the  same  ought  not  to  be  quashed,  and  that  no  new 
trial  ought  to  be  had  of  the  issue  aforesaid.  Therefore  it  is  considersd,  Judgminit.  te 
Chat  Ike  said  Richard  do  recover  against  the  said  George  his  term  yet  *^  pHito« 
to  come,  of  and  in  the  said  tenements^  with  the  appurtenances,  and  the 
aaid  damages  assessed  by  the  said  jury  in  form  aforesaid,  and  also  Cotti. 
twenty-seven  pounds  six  shillings  and  eight-pence  for  his  costs  and 
cfaftiges  aforesaid,  by  the  court  of  the  Lord  the  King  here  awarded  to 
the  said  Richard,  with  his  assent,  by  way  of  increase ;  which  said 
damages  in  the  whole  amount  to  twenty-nine  pounds,  seven  shillings 
and  eight-peace.    "  And  let  the  said  George  be  taken,  [until  he  maketh  jSST 
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No.  IL  "  fine  to  the  Lord  tbe  Kiiig]."t  And  hereupon  the  said  Richard,  by  his 
v^v^  attorney  aforesaid,  prayeth  a  writ  of  the  Lord  the  King,  to  be  directed 
Writ  of  pos-  to  the  sheriff  of  the  county  aforesaid,  to  cause  him  to  have  possession  of 
his  term  aforesaid  yet  to  come,  of  and  in  the  tenements  aforesaid,  with 
the  appurtenances ;  and  it  is  granW  unto  him,  returnable  before  the 
Lord  the  King  on  the  morrow  of  the  Holy  Trinity,  wheresoever  he 
shall  then  be  in  England.  At  which  dav  before  the  Lord  the  King,  at 
Westminster,  cometh  the  said  Richard,  Dv  his  attorney  aforesaid ;  and 
the  sheriff,  that  is  to  say.  Sir  Thomas  Reeve,  Knight,  now  sendeth, 
that  he  by  virtue  of  the  writ  aforesaid  to  him  directed,  on  the  ninth 
day  of  June  last  past,  did  cause  the  said  Richard  to  have  his  possession 
of  his  term  aforesaid  yet  to  come,  of  and  in  the  tenements  aforesaid, 
with  the  appurtenances,  as  he  was  commanded. 

•No.  Ill 

Proceedings  on  an  Action  of  Debt  in  the  Court  of  Common  Pleas; 
removed  into  the  King's  Bench  by  Writ  of  Error, 

Sect.  1.  Original 

Oeoboe  the  Second,  by  the  ffrace  of  God,  of  Great  Britain,  France, 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of 
Oxfordshire,  greeting.  Command  Charles  Long,  late  of  Burford,  gen- 
tleman, that  justly  and  without  delay  he  render  to  William  Burton 
two  hundred  pounds,  which  he  owes  him  and  nnjustly  detains,  as  he 
saith.  And  unless  he  shall  so  do,  and  if  the  said  WilUam  shall  make 
you  secure  of  prosecuting  his  claim,  then  summon  by  good  snmmoneis 
the  aforesaid  Charles,  that  he  be  before  our  justices,  at  Westminster, 
on  the  octave  of  Saint  Hilary,  to  show  wherefore  he  hath  not  done  it. 
And  have  you  there  then  the  summoners,  and  this  writ.  WrrNssa  oar- 
self  at  Westminster,  the  twenty-fourth  day  of  December,  in  the  twenty- 
eighth  year  of  our  reign. 

*^  (Richard  Roe.  nwi""?^^"    ( Henry  Johnion. 


JVmcjbc 


HmtUPs  n- 


uon. 


Charles  Long, 
Sects.  ProctsS' 


Attichimrot. 
Pom. 


81ifriff*f  n- 

tttXIL 


T^i 


George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  Prance, 
and  Ireland  King,  Defender  of  the  Faith,  and  sp  forth ;  to  the  sheriff 
of  Oxfordshire,  greeting.  Pur  by  gage  and  safe  pledges  Charles 
Long,  late  of  Burford,  gentleman,  that  he  be  before  our  iastices  at 
Westminster,  on  the  octave  of  the  purification  of  the  blessed  Marv,  to 
answer  to  William  Burton  of  a  plea,  that  he  render  to  him  two  hundred 
pounds  which  he  owes  him  and  unjustly  detains,  as  he  saith  ;  and  to 
show  wherefore  he  was  not  before  our  justices  at  Westminster  on  the 
octave  of  Saint  Hilary,  as  he  was  summoned.  And  have  there  then 
the  names  of  the  pledges  and  this  writ.  Witness,  Sir  John  Willes, 
Knight,  at  Westminster,  the  twenty-third  day  of  January,  in  the 
twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long  )  Edward  Leigh. 
is  attached  by  Pledges,  )  Robert  Tanner. 

♦George  the  Second,  by  the  erace  of  God,  of  Great  Britain,  France, 
and  Ireland  Kiog,  Defender  of  the  Faith,  and  so  forth;  to  the  sheriff 
of  Oxfordshire,  greeting.  We  command  yon,  that  you  distrein  Charles 
Long,  late  of  Burford,  gentleman,  by  all  his  lands  and  chattels  within 
vour  bailiwick,  so  that  neither  be  nor  any  one  through  him  may  lay 
Lands  on  the  same,  until  you  shall  receive  from  us  another  com- 
mand thereupon ;  and  that  you  answer  to  us  of  the  issues  of  the  same; 
and  that  you  have  his  body  before  our  justices  at  Westminster  from 

t  Now  omitted.    See  pa^e  398. 
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the  dav  of  Easter  in  fifteen  days,  to  answer  to  William  Burton  of  a     No.  III. 
plea,  that  he  render  to  him  two  hundred  ponnds  which  he  owes  him 
and  nnJQStly  detains,  as  he  saith.  and  to  hear  his  judgment  of  his  many 
defaults,    witness,  Sir  John  willes,  Knight,  at  Westminster,  the 
twelfth  day  of  February,  in  the  twenty-eighth  year  of  our  reign. 


The  within  named  Charles  Long  hath  nothing  in  my  bailiwick^  tSuaT  ilraS" 
whereby  he  may  be  distreined. 

OsoaoB  the  Second,  by  the  grace  of  Qod,  of  Greal  Britain,  France,  Qy^y  ;<  »» 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  Sheriff  V«»*«*«. 
of  Oxfordshire  greeting.  Wb  command  you,  that  )rou  take  Charles 
Long,  late  of  Burford,  gentleman,  if  he  may  be  found  in  your  bailiwick, 
and  him  safely  keep,  so  that  yon  may  have  his  body  before  our  justices 
at  Westminster  from  the  day  of  Easter  in  five  week.s,  to  answer  to 
William  Burton,  gentleman,  of  a  plea,  that  he  render  to  him  two  hun- 
dred pounds,  which  he  owes  him  and  unjustly  demins,  as  he  saith; 
and  whereupon  you  have  returned  to  our  justices  at  Westminster,  that 
the  said  Charles  hath  nothing  in  your  bailiwick,  whereby  he  may  be 
distreined.  And  have  you  there  then  this  writ.  Witness,  Sir  John 
Willes,  Knifl^ht,  at  Westminster,  the  sixteenth  day  of  April,  in  the 
twenty-eighth  year  of  our  reign.  ^__,^ 

The  within  named  Charles  Long  is  not  found  in  my  bailiwick.  ^"^        ^ 


George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  Ttat^km  «•• 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  Sheriff  r^' 
of  Berkshire,  greeting.    We  command  you,  that  you  take  Charles 
Iiong,  late  of  Bturford,  gentleman,  if  he  may  be  found  in  your  baili- 
wick, and  him  safely  keep,  so  that  you  mav  have  his  body  before  our 
justices  at  Westminster,  on  the  morrow  of  the  Holy  Trinity,  to  answer 
to  William  Barton,  Gentleman,  of  a  plea,  tha{  he  render  to  him  two 
hundred  pounds,  which  he  owes  him  and  unjustly  detains,  as  he  saith; 
and  whereupon  our  Sheriff  of  Oxfordshire  hath  made  a  return  to  our 
justices  at  Westminster,  at  a  certain  day  now  past,  that  the  •aforesaid     [  tCT   J 
Charles  is  not  found  in  his  bailiwick ;  and  thereupon  it  is  testified  in 
our  said  Court,  that  the  aforesaid  Charles  lurks,  wanders,  and  runs  ^ 
about  in  your  county.    And  have  you  there  then  this  writ.    WmrBss, 
Sir  John  Willes,  Knight,  at  Westminster,  the  seventh  day  of  May, 
in  the  twenty-eighth  year  of  our  reign. 


Bjr  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the 
within  named  Charles  Long;  which  I  have  ready  at  the  day  and  place  ^[jj^   *^ 
within  contained,  according  as  by  this  writ  it  is  commanded  me.  ^r^- 

Or.  upon  the  Return  of  Non  est  inventus  u^^  the  first  Capias,  the 
Plaintiff  may  sueotUan  Alias  a/nd  a  Plunes,  and  thenu  jfraceed  to 
OuUaiory:  AiiJ: 

GsoaoE  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  AUa$ 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  Sheriff 
of  Oxfordshire  greeting.  We  command  you  as  formerly  we  com- 
manded you,  that  you  take  Charles  Long,  late  of  Burford,  Gentleman, 
if  he  may  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  yon 
may  have  his  body  before  our  justices  at  Westminster,  on  the  morrow 
of  the  Holy  Trinity,  to  answer  to  William  Barton,  Ghentleman,  of  a 
plea,  that  he  render  to  him  two  hundred  pounds,  which  he  owes  him 
and  unjustly  detains,  as  he  saith.  And  have  you  there  then  this  writ 
WrrNEM,  Sir  John  Willes,  Knight,  at  Westnunster,  the  seventh  day  of 
May,  in  the  twenty-eighth  year  of  our  reign. 

Sheriff*!  ; 

The  within  named  Charles  Long  is  not  found  in  my  bailiwick.       .  ilS!2tfJ!^'' 


George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  Francci^  Pteiw  cm- 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  Sheriff  ^m*. 
of  Oxfordshire  greeting.    Wb  oommaad.  you,  as  we  have  more  thaa 
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ShnilT's  re- 


No.  m.  onee  eommanded  yatL  tliat  yoa  take  Charles  Long,  late  of  Burford, 
Gentleman,  if  he  maybe  fotind  in  yoar  bailiwick,  and  him  Kifely  keep, 
so  that  you  may  have  his  body  before  oar  jostices  at  Westminster,  from 
the  day  of  the  Holy  Trinity  in  three  weeks,  to  answer  to  William  Bur« 
ton.  Gentleman,  of  a  plea,  that  he  render  to  him  two  hundred  poonds, 
which  he  owes  him  and  unjustly  detains,  as  he  saith.  And  have  yoa 
there  then  this  writ.  WrrNBss,  Sir  John  Willes,  Knight,  at  Westmin- 
ster, the  thinieth  day  of  May,  in  the  twenty-eighth  yef  r  of  cnr  reign. 

The  within  named  Charles  Long  is  not  found  in  my  bailiwick. 

•George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  Prance, 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  Sheriff 
of  Oxfordshire  greeting.  We  command  you,  that  you  cause  Charles 
Long,  late  of  Burford,  uentleman,  to  be  required  from  county  court  to 
county  court,  until,  according  to  the  law  and  custom  of  our  reabn  of 
England,  he  be  outlawed,  if  he  doth  not  appear :  and  if  he  doth  appear, 
then  lake  him  and  cause  him  td  be  safely  kept,  so  that  you  majr  nave, 
his  body  before  our  justices  at  Westminster,  on  the  morrow  of  All 
Souls,  to  answer  to  William  Barton,  Gentleman,  of  a  plea,  that  he  ren- 
der to  him  two  hundred  pounds,  which  he  owes  him  and  unjustly  de-  ^ 
tains,  as  he  saith  j  and  wnereuoon  you  have  returned  to  our  iustices  at 
Westminster,  from  the  day  of  ine  Hoi v  Trinity  in  three  weeks,  that  he 
is  not  found  in  vour  bailiwick.  And  have  you  there  then  this  writ. 
Witness,  Sir  John  Willes,  Knight,  at  WcvStminster,  the  eighteenth  day 
of  Jtme,  in  the  twenty-eighth  year  of  our  reign. 

B^  virtue  of  this  writ  to  me  directed,  at  my  county  court  held  at 

Oziord,  in  the  county  of  Oxford,  on  Thursday  the  twenty-first  day  of 

June,  in  the  twenty-ninth  year  of  the  reign  of  the  Lord  the  King  within 

written,  the  within  named  Charles  Long  was  required  the  first  time, 

and  did  not  appear :  and  at  my  county  court  held  at  Oxford  aforesaid, 

"••  on  Thursday  the  twenty-fourth  day  of  July  in  the  year  aforesaid,  the 

isaid  Charles  Long  was  required  the  second  time,  and  did  not  appear: 

TVHe  «««ete«.  and  at  my  county  court  held  at  Oxford  aforesaid,  on  Thursday  the 

twenty-first  day  of  August  in  the  year  aforesaid,  the  said  Charles 

Long  was  required  the  third  time,  and  did  not  appears  and  at  mv 

QiMTto  toet'    county  court  held  at  Oxford  aforesaid,  on  Thursday  the  eighteenth 

"**  day  of  September  in  the  year  aforesaid,  the  said  Charles  Long  was  re- 

^  ^  quired  the  fourth  time,  and  did  not  appear:  and  at  my  county  court 

Qvnte  Moef-    held  at  Oxford  aforesaid,  on  Thursday  the  sixteenth  day  of  October 

'"'  in  the  year  aforesaid,  the  said  Charles  Long  was  required  the  fifth 

Uf  Mtiagwtut.  time,  and  did  not  appear :  therefore  the  said  Charles  Long,  by  die 

judgment  of  the  coroners  of  the  said  Lord  the  Kins^,  of  the  county 

aforesaid,  according  to  the  law  and  custom  of  the  kingdom  of  Elng- 

land,  is  outlawed. 

Wilt  of  pro-  George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  Prance, 
damaSKn.  ^^  Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  Sheriff 
of  Oxfordshire,  greeting.  Whereas  by  our  writ  we  have  lately  com- 
manded you  that  you  should  cause  Charles  Long,  late  of  Burfora,  Gen- 
^  ..  tleman,  to  be  required  from  county  court  to  county  court,  until,  a&- 
[  *XVli  J  cording  to  «the  law  and  custom  of  our  realm  of  England  he  should  be 
outlawed,  if  he  did  not  appear:  and  if  he  did  appear,  then  that  yoa 
should  take  him  and  cause  him  to  be  safely  kept,  so  that  yon  might 
have  his  body  before  ourjustices  at  Westminster,  on  the  morrow  of 
All  Souls,  to  answer  to  William  Burton,  Gentleman,  of  a  plea,  that  he 
render  to  him  two  hundred  pounds,  which  he  owes  him  and  unjustly 
detains,  as  he  saith :  Therefore  we  command  you,  by  virtue  of  the 
statute  in  the  thirty-first  year  of  the  Lady  Elizabeth,  late  aueen  of 
England,  made  and  provided,  that  you  cause  the  said  Charles  Long 
to  be  proclaimed  upon  three  several  days  according  to  the  form  of  that 
statute ;  (whereof  one  proclamation  shall  be  made  at  or  near  the  most 
usual  door  of  the  church  of  the  parish  wherein  he  inhabits)  that  he 
render  himself  unto  you  *,  so  ^at  you  may  have  his  bodv  before  our 
justices  at  Westminster  at  the  day  aforesaid,  to  answer  the  said  Wil- 
liam Burton  of  the  plea  aloresaid.   And  have  you  there  then  this  writ* 
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WimsM,  Sir  John  Willes,  Knigkt,  at  Westminater,  the  eightae&th     No.  UL 
day  of  June,  in  the  twenty-eighth  year  of  oor  reign.  v^v^/ 

Sviitne  of  this  writ  to  me  directed,  at  my  connty  coort  held  at  Ox-  Sbniff*t  re- 
in the  cotmty  of  Oxford,  on  Thursday  the  twenty-sixth  day  of  ^5^ 
June,  in  the  twenty-ninth  year  of  the  reic^  of  the  Lord  the  King  with-  £^ 
in  written,  I  caused  to  be  proclaimed  the  first  time ;  and  at  thegeheral 

auarter  sessions  of  the  peace,  held  at  Oxford  aforesaid,  on  Tuesday 
^e  fifteenth  day  of  Jnly  m  the  year  aforesaid,  I  caused  to  be  proclaimed 
the  second  time ;  and  at  the  most  usual  door  of  the  church  of  Burford 
.  within  written,  on  Sunday  the  third  day  of  August  in  the  year  afore- 
*  said,  immediately  after  divine  service,  one  month  at  the  least  before 
the  within  named  Charles  Long  was  required  the  fifth  time,  I  caused 
to  be  proclaimed  the  third  time,  that  the  said  Charles  Long  should 
render  himself  unto  me,  as  within  it  is  commanded  me. 

GaoBoe  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  Cyw  irtls- 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  Sherin'  '"^'^ 
of  Berkshire  greeting.    Wb  command  you,  that  you  omit  not  by  rea- 
son of  any  liberty  of  your  county,  but  that  you  take  Charles  Long,  late 
of  Burford  in  the  county  of  Oxford,  Gentleman,  (being  outlawed  in  the 
said  county  of  Oxford,  on  Thursday  the  sixteenth  dav  of  October  last 
past,  at  the  suit  of  William  Burton,  (Gentleman,  of  a  plea  of  debt,  as  the 
Sheriff  of  Oxfordshire  aforesaid  returned  to  oar  justices  at  Westmin- 
ster on  the  morrow  of  All  Souls  then  next  ensuing)  if  the  said  Charles 
Long  may  be  found  in  your  bailiwick ;  and  him  safely  keep,  so  that 
you  may  •have  lus  bodv  before  our  justices  at  Westminster  from  the    f  ^xriiil 
day  of  8t  Martin  in  nfteen  days  to  do  and  receive  what  our  Court     ''  '' 

shall  consider  concerning  him  in  this  behalf.  Wrmssi,  Sir  John  Wil- 
les,  Knight,  at  Westminster,  the  sixth  day  of  November,  in  the  twenty- 
ninth  year  of  our  reign. 

B}r  virtae  of  tMs  writ  to  me  directed,  I  have  taken  the  body  of  the  8bMiff*a  n- 
within  named  Charles  Long ;  which  I  have  ready  at  the  day  and  place  J^ 
within  contained,  according  as  by  this  writ  it  is  commanded  me.  ^  ^ 

Sect.  3.   fBiU  of  Mxddlbsex,  and  Latttat  thereupon  in  the  Court  of 
King's  Bench. 

AtiddUseXj }     Tea  Sbiripf  is  commanded  that  he  take  Charles  Long,  BQl  of  Hlddto- 

tewit.    )  late  of  Burford,  in  the  county  of  Oxford,  if  he  may  be  Mxfiortres- 
Iband  in  his  bailiwick,  and  him  safely  keep,  so  that  he  may  have  his  P*^ 
body  before  the  Lord  the  King  at  Westminster,  on  Wednesday  next 
after  fifteen  days  of  Easter,  to  answer  William  Barton,  Gentleman,  of 
a  Dlea  of  trespass ;  Tand  also  to  a  bill  of  the  said  William  against  the  Ac  Himm 
aforesaid  Charles,  tor  two  hundred  pounds  of  debt,  according  to  the  in  debt. 
eustom  of  the  court  of  the  said  Lord  the  King,  before  the  King  himself 
to  be  exhibited ;]  and  that  he  have  there  then  this  precept.  _  ^^ 

The  within  named  Charles  Long  is  not  found  in  my  bailiwick.  *'^'  ^^'^ 

Gbobgb  the  Second,  by  the  srace  of  God,  of  Great  Britain,  France, 
and  Ireland  Kin^,  Defender  of  the  Faith,  and  so  forth ;  to  the  Sheriff  of 
Berkshire,  ^reetmg.  Wherbas  we  lately  commanded  our  Sheriff  of 
Ifiddlesex  that  he  should  take  Charles  Lour,  late  of  Burford,  in  the 
comity  of  Oxford,  if  he  might  be  foand  in  his  bailiwick,  and  him  safely 
keep,  ao  that  he  might  be  before  us  at  Westminster,  at  a  certain  day 
now  past,  to  answer  unto  William  Burton,  Gentleman,  of  a  plea  of 
trespass;  [and  also  to  a  bill  of  the  said  William  again&t  the  aforesaid  leeiimu 
Charles,  for  two  hundred  pounds  of  debt,  according  to  the  custom  of  our 
court,  before  us  to  be  exhibited;]  and  our  said  Sheriff  of  Middlesex  at 
that  day  returned  to  us  that  the  aforesaid  Charles  was  not  found  in  his 

t  Note,  that  sect  3.  and^4.  are  the  rally  differ  from  that  of  the  Conit  of 

nraaJ  method  of  piocess,  to  compel  an  Common  Pleu ;  the  fobeeauent  ttagea 

Weannee  in  the  Courts  of  jtins's  of  proceeding  being  nearly  alike  in 

Beach  and  Exchequer ;  in  which  the  them  all 
miatiee  of  thoee  couiu  does  piinci- 
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No.  m.  bailiwick;  wlierenpon  on  the  behalf  of  the  aforesaid  William  in  ovr 
v^v^/  court  before  us  it  is  sufficiently  attested  that  the  aforesaid  Charles  lurka 
and  runs  about  in  your  county :  Ther£fore  we  command  you,  that 
r  •2JT 1  you  take  him,  if  he  may  be  found  in  *your  bailiwick,  and  lum  safely 
L  J     keep,  so  that  you  may  have  his  body  before  us  at  Westminster,  on 

Tuesday  next  after  five  weeks  of  Easter,  to  answer  the  aforesaid  Wil- 
liam of  the  plea  [and  bill]  aforesaid ;  and  have  you  there  then  this  writ 
Witness,  Sir  Dudley  Ryder,  Knight,  at  Westminster,  the  eighteenth 
day  of  April,  in  the  twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  • 
within  named  Charles  Long;  which  I  have  ready  at  the  day  and  place 
within  contained,  according  as  by  this  writ  it  is  commanded  me. 

Sect  4.     Writ  of  Glno  Minus  in  the  Exchequer. 

Georoe  the  Second,  by  the  grace  of  Gk)d,  of  Great  Britain,  France, 
and  Ireland  Kin^,  Defender  of  the  Faith,  and  so  forth ;  to  the  Sheriff  of 
Berkshire,  greeting.  Ws  command  you,  that  you  omit  not  by  reason 
of  anv  liberty  of  your  county,  but  that  you  enter  the  same,  and  take 
Charles  Long,  late  of  Burford,  in  the  county  of  Oxford,  Gentleman, 
wheresoever  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  the  Barons  of  our  Exchequer  at 
Westmmster,  on  the  morrow  of  the  Holy  Trinity,  to  answer  William 
Burton,  our  debtor  of  a  plea,  that  he  render  to  him  two  hundred  pounds 
which  ne  owes  him  and  unjustly  detains,  whereby  he  is  the  Uess  able  to 
satisfy  us  the  debts  which  he  owes  us  at  our  said  Exchequer,  as  he  saith 
he  can  reasonably  show  that  the  same  he  ought  to  render:  and  have 
you  there  this  writ.  Witness,  Sir  Thomas  Parker,  Knight,  at  West- 
minster, the  sixth  day  of  May,  m  the  twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the 
within  named  Charles  Long ;  which  I  have  ready  before  the  barons 
within  written,  according  as  within  it  is  commanded  me. 

Sect  5.    Special  Bail,  on  the  Arrest  of  ike  Defendant ^  pwrsnanl  to  the 
Testatum  Capias,  in  page  xiv. 

Know  all  Men  b^  these  presents,  that  we  Charles  Lonjer,  of  BurfonL 
in  the  county  of  Oxford,  Gentleman,  Peter  Hamond,  of  Bix,  in  the  said 
county,  Yeoman,  and  Edward  Thomlinson,  of  Woodstock,  in  the  said 
conntj,  innholder,  are  held  and  firmly  bound  to  Christopher  Jones, 
Elsquire,  Sheriff  of  the  County  of  Berks,  in  four  hundred  pounds  of 
lawful  money  of  Great  Britain,  to  be  paid  to  the  said  sheriff,  or  his  cer- 
tain attorney,  executors,  administrators,  or  assigns;  fot  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves  and  each  of  us  by  himself 
♦for  the  whole  and  in  eross,  our  and  every  of  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents,  sealed  with  our  seals.  Dated 
Uie  fifleenth  day  of  May,  in  the  twenty-eighth  year  of  the  reign  of  our 
sovereign  Lord  George  the  Second,  by  the  grace  of  God,  King  of  Great 
Britain,  France,  and  Ireland,  Defender  of  the  Faith,  and  so  forth,  and 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  fifky-five. 

Tat  ooNomoN  of  this  obligation  is  such,  that  if  the  abore  bounden 
Charles  Long  do  appear  before  the  justices  of  our  sovereign  Liord  the 
King,  at  Westminster,  on  the  morrow  of  the  Holy  Trinity,  to  answer 
William  Burton,  Gentleman,  of  a  plea  of  debt  of  two  hundred  pouncte. 
then  this  obligation  shall  be  void  and  of  none  effect,  or  else  shall  be  and 
remain  in  full  foree  and  virtue. 


torn. 
Cepicerpiu. 


Bin  bond  to 
tiMsliBiifl: 


[•xx] 


Sealed  and  delivered,  being  first 
duly  stamped,  in  the  presence 
of 

Hknrt  Shaw. 

Timothy  GRnrrrR. 


Charles  Lono.  (L.  S.) 
Peter  Hamond.  (L.  S.) 
Edward  Tromldi8on.    (L.  S.) 


9M99akuae»      You  Charles  Long  do  acknowledge  to  owv  auto  the  plaintiir  four 
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Iiiudnd  pounds,  tnd  70a  John  Rose  and  Peter  Hamond  do  severally  No.  III. 
acknowlra^  to  owe  unto  the  same  person  the  sum  of  two  hundred  v^v^^ 
pounds  a  piece,  to  be  levied  upon  your  several  roods  and  chattels,  lands  of  bail,  before 

and  tenements,  dpon  coNDmoN  that,  if  the  defendant  be  condemned  in  tha  t '- 

the  action,  he  shall  pay  the  condemnation,  or  render  himself  a  prisoner  ^'"^ 
in  the  Fleet  for  the  same ;  and,  if  he  fail  so  to  do,  you  John  Rose  and 
Peter  Hamond  do  nndertaJce  to  do  it  for  him. 

Trinity  Term,  38  Geo.  IL 

Berks,  >  On  a  Testaium  Capias  fh>m  Oxfordshire  against  Charles  Lone,  : 
U  wU,  i  late  of  Burford  in  the  county  of  Oxford,  Gentleman,  returnable 
on  the  morrow  of  the  Holy  Trinity,  at  the  suit  of  William  Burton,  of  a 
plea  of  debt  of  two  hundred  pounds : 

The  bail  are,  John  Rose,  of  Witney,  in  the  county  of  Oxford,  Esquire, 
-  Peter  Hamond  of  Blx,  in  the  said  county,  yeoman. 

BiciuiiD  Price,  attorney ) 
for  the  defendant,        ) 

The  party  himself  in  400L 
Each  of  the  bail  in  20(M. 
Taken  and  acknowledged  the  twenty-eighth  ^ 

day  of  May,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  fiity-five,  de  ' 

bene  esse,  before  me, 

Robert  Grove, 
one  of  the  commissioners. 

•Sect  6.    7%e  Recerd,  as  removed  by  Wrii  0/  Error.  [  *3ai  ] 

Tbb  Lord  the  King  hath  given  in  charge  to  his  trusty  and  beloved  Wilt  of 
Sir  John  Willes,  Knight,  his  writ  closed  in  these  words:— GEORGE  •"« 
the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland 
King,  Defender  of  the  Faith,  and  so  forth;  to  our  trusty  and  beloved 
Sir  John  Willes,  Knight,  greeting.  Because  in  the  record  and  pro- 
cess, and  also  in  the  giving  of  judgment  of  the  plaint,  which  was  in 
our  Court  before  yon  and  your  fellows,  our  justices  of  the  bench,  by 
our  writ  between  William  Burton,  Gkntleman,  and  Charles  Long, 
late  of  Burford  in  the  county  of  Oxford^Gentleman,  of  a  certain  debt 
of  two  hundred  pounds,  which  the  said  William  demands  of  the  said 
Charles,  manifest  error  hath  intervened,  to  the  great  damage  of  him 
the  said  William,  as  we  from  his  complaint  are  informed ;  we  being 
willing  that  the  error,  if  any  there  be,  snould  be  corrected  in  due  man- 
ner, and  that  full  and  speedy  justice  should  be  done  to  the  parties 
aforesaid  in  this  behalf,  do  command  yon,  that  if  judgment  thereof  be 
given,  then  under  your  seal  you  do  distinctly  and  openly  send  the  re- 
cord and  process  of  the  plaint  aforesaid,  with  all  tnings  concerning 
them,  and  this  writ ;  so  that  we  may  have  them  from  the  day  of  Easter 
in  fifteen  days,  wheresoever  we  shall  then  be  in  England ;  that  the  re- 
cord and  process  aforesaid  being  inspected,  we  may  cause  to  be  done 
tlyreupon  for  correcting  that  error,  what  of  right  and  according  to  the 
law  and  custom  of  our  realm  of  England  ought  to  be  done.  Withbm 
ourself  at  Westminster,  the  twelfth  day  of  February,  in  the  twenty- 
ninth  year  of  our  reign. 

Tbb  record  and  process  whereof  in  the  said  writ  mention  above  is  £^  ly* 
made,  follow  in  these  words  to  wit :—  **^"  "*™- 

Pleas  at  Westminster  before  Sir  John  Willes,  Knightand  his  breth-  The  record, 
ren,  justices  of  the  bench  of  the  Lord  the  King  at  Westminster,  of 
the  term  of  the  Holy  Trinity,  in  the  twenty-eighth  year  of  the  reign 
of  the  Lord  George  the  Second,  by  the  grace  of  Go<L  of  Great  Qri« 
tain,  France,  and  Ireland  King,  Defender  of  the  Faith,  Ac 

OsEon,  \  Cbarlbs  Long,  late  of  Burford  in  the  county  aforesaid.  Gen-  Witt. 
U  wU.  I    tleman.  was  snnunoned  to  answer  William  Barton,  of  Tam- 
Vol.il  49 
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Dedantion, 
or  count,  on 
a  bond. 


Pro/erti^ 


Oyer 

ofUu 


rrpF&ysd 
the  bond 
and  coDdi- 
tioiu  via.  to 
perionnaa 
awaid. 


No.  III.  ton  In  tbe  said  connty,  Gentleman,  of  a  plea  that  lie  render  onto  Bldl 
two  hundred  pootnds,  which  he  owes  him  and  unjustly  detains,  [as  he 
saith.]  And  wnsREUPON  the  said  William,  by  Thomas  Gongh,  nis  at- 
torney, complains,  that  whereas  on  the  first  day  of  December,  in  the 
r  •  ••  1  7^^  °^  ^^^  ^''"^  *^^^  thousand  seven  hundred  and  fifty-four,  at  Ban- 
1  ^3Ql  J  \y^y  in  tiris  county,  the  said  Charles  by  his  writing  obligatory  did  ac- 
knowledge himself  to  be  bound  to  the  said  William  in  the  said  sum  of 
two  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be  paid  to 
the  said  William,  whenever  after  the  said  Charles  should  be  thereto 
required ;  nevertheless  the  said  Charles  (although  often  required)  hatb 
not  paid  to  the  said  William  the  said  sum  of  two  hundred  pounds,  nor 
any  part  thereof,  but  hitherto  altogether  hath  refused,  and  doth' still 
refuse  to  reader  the  same ;  wherefore  he  saith  that  he  is  injured,  and 
hath  damage  to  the  value  of  ten  pounds :  and  thereupon  he  brings 
suit,  [and  good  proof.}  And  he  brings  here  into  Court  the  writing 
obligatory  aforesaid;  which  testifies  the  debt  aforesaid  in  form  afore^ 
said;  the  date  whereof  is  tbe  day  and  year  before  mentioned.  And 
the  aforesaid  Charles,  by  Richard  r  rice  his  auomey,  comes  and  defende 
the  force  and  injury  when  [and  where  it  shall  behove  him,]  and  craves 
oy^r  of  the  said  writing  obligatory,  and  it  is  read  unto  him  [in  the  form 
aforesaid :]  he  likewise  craves  oyer  of  the  condition  of  the  said  writing, 
and  it  is  read  unto  him  in  these  words:—"  The  condition  of  this  obU- 
gation  is  such,  that  if  the  above  bounden  Charles  Long,  his  heirs,  eX' 
ecutors,  and  administrators,  and  every  of  them,  shall  and  do  from  time 
to  time,  and  at  all  times  hereafter,  well  and  truly  stand  to,  obey,  observe, 
fulfil,  and  keep,  the  award,  arbitrament,  order,  rule,  judgment,  final 
end,  and  determination,  of  David  Stiles,  of  Woodstock,  m  the  said 
county,  clerk,  and  Henry  Bacon,  of  Woodistock  aforesaid.  Gentleman^ 
(arbitrators  indiiSferently  nominated  and  chosen  by  and  between  the 
said  Charles  Long  and  the  above-named  William  Burton,  to  arbitrate, 
award,  order,  rule,  judge,  and  determine,  of  all  and  all  manner  of  ac- 
tions, cause  or  causes  of  action,  suits,  plaiots,  debts,  duties,  reckonings^ 
accounts,  controversies,  trespasses,  and  demands  whatsoever  had^ 
moved,  or  depending,  or  which  might  have  been  had,  moved^  or  de- 
pending^, by  and  between  the  said  parties,  for  any  matter,  eause,  or 
thing,  from  the  be^ning  of  the  world  until  the  day  of  the  date  hereof,) 
which  the  said  arbitrators  shall  make  and  publish,  of  or  in  the  premises, 
in  writing  under  their  hands  and  seals,  or  otherwise  byword  of  mouth, 
in  the  presence  of  two  credible  witnesses,  on  or  before  the  first  day  oi 
January  next  ensuing  the  date  hereof;  tnen  this  obligation  to  be  void 
and  of  none  effect,  or  ebse  to  be  and  remain  in  full  force  and  virtue.** 
WmcH  being  read  and  heard,  the  said  Charles  prays  leave  to  imparl 
therein  here  until  the  octave  of  the  Holy  Trinity ;  and  it  is  granted 
unto  him.  The  same  day  is  given  to  the  said  WilUam  Burton,  here, 
&c.  At  which  dayj  to  wit,  on  the  octave  of  the  Holv  Trinity,  here 
,  come  as  well  the  said  William  Burton  as  the  said  CWles  Long,  by 
their  attorneys  aforesaid :  and  hereupon  the  said  William  «prays  that 
the  said  Charles  may  answer  to  his  writ  and  count  aforesaid.  And 
the  aforesaid  Charles  defends  the  force  and  injury,  when^  Ac  and 
sa^th,  that  the  said  William  ought  not  to  have  or  maintain  his  said  ac- 
tion against  him;  because  he  saith,  that  the  said  David  Stiles  and 
Henry  Bacon,  the  arbitrators  beforenamed  in  the  said  condition,  did 
not  make  any  such  award)  arbitrament,  order,  rule,  judsment,  final 
end,  or  determination,  of  or  in  the  premises  above  speeified  in  the  said 
condition,  on  or  before  the  first  day  of  January,  in  the  condition  afore- 
said above  mentioned,  according  to  the  form  and  effect  of  the  said  con- 
dition :  and  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment 
whether  the  said  William  oueht  to  have  or  maintain  his  said  action 
thereof  against  him  [and  that^he  may  go  thereof  without  a  day.]  And 
the  aforesaid  William  saith,  that  for  any  thing  above  alleged  by  the 
said  Charles  in  pleadings,  he  ought  not  to  be  precluded  fnon  having 
his  said  action  thereof  against  him;  because  he  saith,  that  after  the 
making  of  the  said  writing  obligatory,  and  before  the  said  first  day  of 
January,  to  wit,  on  the  twenty-^ixth  day  of  December,  in  the  year 
aforesaid,  at  Banbury  aforesaid,  in  the  presence  of  two  credible  wit- 
nesses, namely,  John  Dew,  of  Chalbary,  in  the  county  aforesaid^  and 
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Itkh&rd  Morris,  of  Wytham,  ia  the  county  of  Berks,  the  said  KtbMtr     No.  tSL 
ton  undertook  the  charge  of  th^award,  arbitrament,  order,  rule,  jndg-      v^v^ 
ment,  final  end,  and  determination  aforesaid,  of  and  in  the  premises 
specified  in  the  condition  aforesaid;  and  th6n  and  there  made  and  j^ob- 
iished  their  award  by  word  of  moath  in  manndt  and  form  following, 
that  is  to  say,  the  said  arbitrators  did  award,  order,  and  adiudge,  that 
he  the  said  Charles  Long  should  forthwith  pay  to  the  said  William 
Burton  the  sum  of  seventy-five  pounds,  and  that  thereupon  all  difieren- 
ces  between  them  at  the  time  of  the  maJcing  the  said  writing  obligatory 
should  finally  cease  and  determine.    And  the  said  William  further 
saith,  that  althoagfa  he  afterwards,  to  wit,  on  the  sixth  day  of  January, 
in  the  year  of  our  Lord  one  Uiousand  seven  hundred  and  fifty-five,  at 
Banbury  aforesaid,  requested  the  said  Charles  to  pay  to  him  the  said 
William  the  said  seventy-five  pounds,  yet  (by  protestation  that  the  said  • 
Charles  hath  not  stood  to,  obejred,  observed,  inlfilled,  or  kept  any  part 
of  the  said  award,  which  by  him  the  said  Charles  ouffht  to  have  been 
stood  to,  obeyed,  observied,  ralfilled,  and  kept,)  for  further  plea  therein 
he  saith,  that  the  said  Charles  the  said  seventy-five  pounds  to  the  said 
William  hath  not  hitherto  paid;  and  this  he  is  ready  to  verify. 
Wherefore  he  pri^  judgment,  and  his  debt  aforesaid,  together  with 
his  damages  oceastoned  by  the  detention  of  the  said  debt,  to  be  adjudged 
imto  him,  Ac.    And  the  aforesaid  Charles  saith,  that  the  plea  afore-  ] 
said,  by  him  the  said  William  in  manner  and  form  aforesaid  above  in 
bis  replication  pleaded,  and  the  matter  in  the  same  contained,  are  in  no 
wise  sufficient  in  *law  for  the  said  William  to  have  or  maintain  his    [  *xxiTl 
action  aforesaid  therenpon  against  him  the  said  Charles ;  to  which  the 
said  Charles  hath  no  necessity,  neither  is  he  obliged  by  the  law  of  the 
Jand,  in  any  manner  to  answer;  and  this  he  is  ready  to  verify. 
Wherefore,  for  want  of  a  sufficient  replication  in  this  behall^  the  said 
Charles,  as  aforesaid,  prays  judgment,  and  that  the  aforesaid  William 
may  be  precluded  from  havinfi"  his  action  aforesaid  thereupon  against 
him,  Ac.    Amd  the  said  Charles,  according  to  tlie  fbtm  or  the  statute  CgMesol 
in  that  case  made-sfid  provided,  shows  to  the  court  here  the  causes  of  ^lomvmr. 
demurrer  following:  to  wit,  that  it  doth  not  appear, 'by  the  replication 
aforesaid,  that  the  said  arbitrators  made  the  same  award  in  the  presence 
of  two  credible  witnesses  on  or  before  the  said  first  day  of  January,  as 
they  ought  to  have  done,  according  to  the  form  and  effect  of  the  condi- 
tion aforesaid;  and  that  the  replication  aforesaid  is  uncertain,  insuffi- 
cient, and  wants  fonn.    And  the  aforesaid  William  saith,  that  the  plea  Jofiid«r  la 
aforesaid  by  him  the  said  William  in  manner  and  form  aforesaid  above  <lnnBn«r. 
in  his  replication  pleaded,  and  the  matter  in  the  same  contained,  are 
good  ana  sufficient  in  law  for  the  said  William  to  have  and  maintain 
the  said  acUon  of  him  the  said  William  thereupon  against  the  said 
Charles;  which  said  plea,  and  the  matter  therein  contained,  the  said 
William  is  ready  to  verify  and  prove  as  the  court  shall  award :  and 
because  the  aforesaid  CSharles  hath  not  answered  to  that  plea,  nor  hath 
he  hitherto  in  s&y  maimer  denied  the  same,  the  said  William  as  before 
prays  judgment,  and  his  debt  aforesaid,  together  with  his  damages  oc^ 
casioned  oy  the  detention  of  that  debt,  to  be  adjudged  unto  him,  dec. 
And  bbcatmb  the  justices  here  will  advise  themselves  of  and  upon  the  Contfrnuacw. 
premises  before  they  ^ive  judgment  thereupon,  a  day  is  thereupon  given 
to  the  jmrties  aforesaid  here^  until  the  Morrow  or  All  Souls,  to  hear 
their  jud^meat  thereupon,  for  that  the  said  justices  here  are  not  yet 
advised  thereof.    At  whicn  day  here  come  as  well  the  said  Charles  as 
the  said  William,  Inr  their  said  attomies ;  and  because  the  said  justices- 
here  will  farther  advise  themselves  of  and  upon  the  premises  before 
they  give  judgment  therenpon,  a  day  is  farther  given  to  the  parties 
aforesaid  here  until  the  octave  of  fiamt  Hilary,  to  near  their  judgment 
thereupon,  for  that  the  said  justices  here  are  not  yet  advised  thereof. 
At  Which  day  here  come  as  well  the  said  William  Burton  as  the  said 
Charles  Long,  by  their  said  attomies.    Wherefore,  the  record  and  OpWoaof 
matters  aforesaid  having  been  seen,  and  l^  the  justices  here  fully  un-  ^^  ^^''^ 
^erstood,  and  all  and  singular  the  premises  being  examined,  and  ma- 
ture deliberation  being  had  thereupon ;  for  that  it  seems  to  the  said  BcpUeatioa 
justices  here,  that  the  said  plea  of  the  said  William  Burton  before  in  larafldn*- 
liis  replication  pleaded,  ancf  the  matter  therein  contained,  are  iiot  suffir 
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dent  In  law,  to  have  and  maintaa  the  actionof  die  iforemid  WaUaffl 
aninst  the  aforesaid  Charies;  THtREFORfi  it  is  coMHDttBD,  that  the 
aforesaid  William  •take  nothing  by  his  writ  aforesaid,  bm  that  he  and 
his  pledges  of  prosecating,  to  vit.  John  Doe  and  Richard  Roe,  be  in 
meicy  for  his  false  complaint ;  and  that  the  aforesaid  Charles  go  there* 
of  -without  a  day,  &c.  And  it  is  rAvrwesL  coMnDKaaD,that  the  aforesaid 
Charles  do  recover  against  the  aforesaid  William  eJeyen  pounds  and 
seven  shillings,  for  his  costs  and  charges  by  him  about  his  defence  in 
this  behalf  sustained,  adjudged  by  the  conn  here  to  the  said  Charles 
with  his  consent,  according  to  the  form  of  the  statute  in  that  case  made 
and  provided :  and  that  the  aforesaid  Charles  may  have  execution 
thereof,  Ac. 

Apterwarim,  to  wit,  on  Wednesday  next  after  fifteen  days  of  Easter 
in  this  same  term  before  the  Lord  tne  King,  at  Westminster,  comes 
the  aforesaid  William  Burton,  by  Peter  Manwaring,  his  attorney^  and 
sai^,  that  in  the  record  and  process  aforesaid,  and  also  in  the  giving 
of  the  iudgment  in  the  plaint  aforesaid,  it  is  manifestly  erred  in  this; 
to  wit,  that  the  judgment  aforesaid  was  given  in  form  aforesaid  for  the 
nid  Charles  Long  against  the  aforesaid  WiUiam  Burton,  where  bv 
the  law  of  the  land*  judgment  should  have  been  given  for  the  said  Wil- 
liam Burton  against  the  said  Charles  Long;  and  this  he  is  ready  to 
verify.    And  the  said  William  prays  the  writ  of  the  said  Lord  the 
King,  to  warn  the  said  Charles  Long  to  be  before  the  said  Lord  the 
King,  to  hear  the  record  and  process  aforesaid ;  and  it  is  granted  unto 
him ;  by  which  the  ^eriff  aforesaid  is  commanded  that  by  good  [and 
lawful  men  of  his  bailiwick]  he  cause  the  aforesaid  Charles  Long  to 
know,  that  he  be  before  the  Lord  the  Kin^  from  the  day  of  Easter  in 
five  weeks,  wheresoever  [he  shall  then  be  in  England,]  to  hear  the  re- 
cord and  process  aforesaid,  if  Tit  shall  have  happened  that  in  the  same 
any  error  shall  have  intervened ;]  and  farther  [to  do  and  receive  what 
the  court  of  the  Lord  the  King  shall  consider  in  this  behalf]    The 
same  day  is  given  to  the  aforesaid  William  Burton.    At  wmcn  day 
before  the  Lord  the  King,  at  Westminster,  comes  the  aforesaid  Wil- 
liam Burton,  by  his  attorney  aforesaid ;  and  the  sherifiTretums,  that  by 
virtue  of  the  writ  aforesaid  to  him  directed,  he  had  caused  the  said 
Charles  Lone  to  know,  that  he  be  before  the  Lord  the  Kin^  at  the  time 
aforesaid  in  Uie  said  writ  contained,  by  John  Den  and  Richard  Fen. 
good,  dbc.,  as  by  the  same  writ  was  commanded  him ;  which  said 
Charles  Lone,  according  to  the  warning  given  him  in  this  behalf,  here 
Cometh  by  Thomas  Webb,  his  attorney.   Wbereupon  the  said  William 
saith,  that  in  the  record  and  process  aforesaid,  and  also  in  the  giving  of 
(he  judffment  aforesaid,  it  is  manifestly  erred,  alleging  the  error  afore- 
saia  by  him  in  the  form  aforesaid  alleged,  and  prays,  tnat  the  judgment 
aforesaid  for  the  error  aforesaid,  and  others,  in  the  record  and  process 
aforesaid  being,  may  be  reverb,  annulled,  and  entirely  for  nothing 
esteemed,  and  that  tne  said  Charles  *may  rejoin  to  the  errors  aforesaid, 
and  that  the  court  of  the  said  Lord  the  &ing  here  may  proceed  to  the 
examination  as  well  of  the  record  and  process  aforesaid,  as  of  the  mat- 
ter aforesaid  above  for  error  assigned.    And  the  said  Charles  saith, 
that  neither  in  the  record  and  process  aforesaid,  nor  in  the  giving  of 
the  judgment  aforesaid,  in  any  thing  is  there  erred:  and  he  prays  in 
like  manner  that  the  court  of^the  said  Lord  the  Bang  here  ma}^  pro- 
ceed to  the  examination  as  well  of  the  record  and  process  aforesaid,  as 
of  the  matters  aforesaid  above  for  error  assigned.    And  BECirsB  the 
court  of  the  Lord  the  King  here  is  not  yet  acTvised  what  judgment  to 
give  of  and  upon  the  premises,  a  day  is  thereof  given  to  the  parties 
aforeiiaiJ  until  the  morrow  of  the  Holy  Trinity,  before  the  Lord  the 
King,  wheresoever  he  shall  then  be  in  England,  to  hear  their  judgment 
of  and  upon  the  premises,  for  that  the  court  of  the  Lord  the  Kinghere 
is  not  yet  advised  thereof.    At  which  day  before  the  Lord  the  King, 
at  Westminster,  come  the  parties  aforesaid  by  their  attomies  aforesaid : 
WherKupon,  as  well  the  record  and  process  aforesaid,  and  the  judg- 
ment thereupon  given,  as  the  matters  aforesaid  by  the  said  WilUam 
above  for  error  assigned,  being  seen,  and  by  the  court  of  the  Lord  thtt 
King  here  being  fully  understood,  and  mature  deliberation  bein^ 
thereupon  had,  for  that  it  appears  to  the  eonit  of  the  Lord  the  B^ia^ 
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Iiere,  tbat  in  the  record  and  process  aforesaid,  and  alao  in  the  giving     No.  UI. 
of  the  judgment  aforesaid,  it  is  manifestly  erred,  tberiforb  it  b  com*     >^v^' 
amniD,  tnat  the  judgment  aforesaid,  for  the  error  aforesaid,  and  jadnDontof 
others,  m  the  record  and  process  aforesaid,  be  reversed,  annulled,  and  t^Common 
entirely  for  nothing  esteemed;  and  that  the  aforesaid  William  recover  ^^^'^ 
against  the  aforesaid  Charles  his  debt  aforesaid,  and  also  fifty  poands  judnMot 
for  his  damages  which  he  hath  sustained,  as  well  on  occasion  of  the  for  tiM 
detention  of  the  said  debt,  as  for  his  costs  and  charges  onto  which  he  Plaintiff. 
hath  been  put  aboat  his  suit  in  this  behalf,  to  the  said  William  with  ^^^'"^ 
his  consent  bv  the  court  of  the  Liord  the  King  here  a4iudged.    And  Defenduit 
the  said  Charles  in  mercy.  MMiced. 

Sect  7.  Process  cf  BxeonHat^ 

GnoftOB  the  Second,  by  the  erace  of  God,  of  Great  Britain,  France,  Writ  cte&fimt 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  Sheriff  of  »d9^«»m- 
Oifordshire  greetiuff .    Wb  command  you.  that  you  take  Charles  Long.  ^ 
late  of  Burford,  gen&eman,  if  he  may  oe  round  in  your  bailiwick,  and 
him  safely  keep,  so  thatyou  may  have  his  body  before  us  in  three  weeks 
flrom  the  day  of  the  Holy  Tnnity,  wheresoever  we  shall  then  be  in 
England,  to  satisfy  William  Burton,  for  two  hundred  pounds  debt, 
which  the  said  William  Burton  hath  lately  recovered  against  him  in 
our  court  before  us,  and  also  fifty  pounds,  which  were  •adjudged  in    [^xxrii  1 
our  said  court  before  us  to  the  said  William  Burton,  for  his  damages 
which  he  hath  sustained,  as  well  by  occasion  of  the  detention  of  the 
said  debt,  as  for  his  costs  and  charges  to  which  he  hath  been  put  about 
his  suit  in  this  behalf;  whereof  the  said  Charles  Long  is  convicted,  as 
it  appears  to  us  of  record ;  and  have  you  there  then  this  writ,    wn*- 
1IE88,  Sir  Thomas  I>enison,t  Knight,  at  Westminster,  the  nineteenth 
day'  of  June,  in  the  twenty-ninth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed.  I  have  taken  the  body  of  the  Sh«itf^  i». 
within  named  Charles  Long ;  which  I  have  ready  before  the  Lord  the  ^>  c*n 
King  at  Westminster,  at  the  day  within  written,  as  within  it  is  com-  ^^"T^- 
mandedme. 

ChsosoB  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  Wilt  oiFltti 
«ind  Ireland  King,  Defender  ofthe  Faith,  and  so  forth,  to  the  Sheriff  of  -^'^*^ 
Oxfordshire  greeting.  Wb  command  you  that  of  the  goods  and  chat- 
tels within  your  bailiwick  of  Charles  liong,  late  of  Burford,  gentleman, 
Jou  cause  to  be  made  twohundred  pounds  debt,  which  William  Burton 
itely  in  our  court  before  us  at  Westminster  hath  recovered  against 
him,  and  also  fifty  pounds,  which  were  adjudged  in  our  court  before  us 
to  the  said  William,  for  his  dama^  which  he  hath  sustained,  as  well 
by  occasion  of  the  detention  of  his  said  debt,  as  for  his  costs  and  char- 
ges to  which  he  hath  been  put  about  his  suit  in  this  behalf,  whereof  the 
said  Charles  Long  is  convicted,  as  it  appears  to  us  of  record :  and  have 
that  money  before  us  in  three  weeks  from  the  day  of  the  Holy  Trinity, 
wheresoever  we  shall  then  be  in  England,  to  render  to  the  said  William 
of  his  debt  and  damages  aforesaid ;  and  have  there  then  this  writ. 
WmrEsa,  Sir  Thomas  Denison.  Knight,  at  Westminster,  the  nineteenth 
day  of  June,  in  the  twenty-nintn  year  of  our  reign. 


By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made  of  the  _j. 

goods  and  chattels  of  the  within  written  Charles  Long,  two  hundred  5|^*  '^^ 
and  fifty  pounds :  which  I  have  ready  before  the  Lord  the  King  at 
WestBunster,  at  tne  day  within  written,  as  it  is  within  commanded  me. 

t  The  senior  poisnd  jnstiee ;  then  being  no  ekief  justice  that  teim. 
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BOOK  THE  FOURTH. 
OF  PUBLIC  WRONGS  (1). 


CHAPTER! 

OF  THE  NATURE  OF  CRIMES.  AND  THEIR 
PUNISHMENT. 

Wb  are  now  anired  at  the  fourth  and  last  branch  of  these  Comment^^ 
ries ;  which  treats  of  public  wrongs^  or  crimes  and  misdemesnors.  For  we 
may  remember  that,  in  the  beginning  of  the  preceding  book  (a),  wrongs 
were  divided  into  two  species :  the  one  private  and  the  other  public.  Pri- 
Tate  wrongs,  which  are  frequently  termed  civil  iojuries,  were  the  subject 
of  that  entire  book :  we  are  now  therefore,  lastly,  to  proceed  to  the  con* 
sideration  of  public  wrongs,  or  crimes  and  misdemeanors ;  with  the  means 
of  their  prevention  and  punishment.  In  the  pursuit  of  which  subject  I 
shaU  consider,  in  the^^<  place,  the  general  nature  of  crimes  and  punish- 
ments ;  secondly  f  the  persons  capable  of  committing  crimes ;  thirdly ^ 
their  several  degrees  of  guilt,  as  principals,  or  accessaries ;  ^fourthly,  [  *2  ] 
the  several  species  of  crimes,  with  the  punishment  annexed  to 
each  by  the  laws  of  England ;  fifthly ^  the  means  of  preventing  their  per* 
petration ;  and,  sixthly ^  the  meUiod  of  inflicting  those  punishments,  which 
the  law  has  annexed  to  each  several  crime  and  misdemesnor. 

FirBt,  as  to  the  general  nature  of  crimes  and  their  punishment;  the  dis- 
cussion  and  admeasurement  of  which  forms  in  every  country  the  code  of 
criminal  law ;  or,  as  it  is  more  usually  denominated  with  us  in  England, 
the  doctrine  of  the  pleas  of  the  eraum  ;  so  called,  because  the  king,  in 
whom  centers  the  majesty  of  the  whole  community,  is  supposed  by  the 
law  to  be  the  person  injured  by  every  infraction  of  the  piu)lic  rights,  be- 
longing to  that  community,  and  is  therefore  in  all  cases  the  proper  prose- 
eutor  for  eveiy  public  offence  ifi). 

(«)  Book  m.  eh.  1.  (»}  SeebookLp^MS. 

(1)  8m  in  genenl,  Stanndfoid  PI.  Cr. ;  L. ;  and  the  proper  titles  in  Yin.  Ab^  Com. 

Pulton  de  Pec.  Reg. ;  Foeter'e  Cr.  L. ;  Hile  Dif .,  and  Bac.  Ab.,  per  tot. 

P.  O. ;  Hawk.  P.  C. ;  East's  P.  C. ;  Leach  In  the  U.  S.  the  seyeral  states  enact  nearlv 

Cr.  C. ;  Russell  and  Ry.  Cr.  C. ;  Russell  and  aU  the  criminal  laws.    Congress  passes  such 

Mood.  Cr.  C. ;  Bom  J. ;  Williams  J. ;  and  as  relate  to  the  laws  of  nations,  and  as  arene- 

DicL  J. ;  Dickenson's  Sessions:  Rtaisell  on  cessary  to  attliroe  ha  poiwars  under  the  oon* 

OrinM;  Staihie's  Ciim.  L.;  Ckitty'sOrim.  stitatioa. 
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The  knowledge  of  this  branch  of  jnrispnidence,  whieh  teaches  the  na- 
tore,  extent,  and  degrees  of  every  crime,  and  adjusts  to  it  its  adequate  and 
necessary  penalty,  is  of  the  utmoM  importance  to  every  individual  in  the 
state.  For  (as  a  very  great  master  ot  the  crown  law  (c)  has  observed 
upon  a  similar  occasion)  no  rank  or  elevation  in  life,  no  uprightness  of 
heart,  no  prudence  or  circumspection  of  conduct,  should  tempt  a  man  to 
conclude,  that  he  may  not  at  some  time  or  other  be  deeply  interested  in 
these  researches.  The  infirmities  of  the  best  among  us,  tha  vices,  and 
ungovernable  passions  of  others,  the  instability  of  all  human  affairs,  and 
the  numberless  unforeseen  events,  which  the  compass  of  a  day  may  bring 
forth,  will  teach  us  (upon  a  moment's  reflection)  that  to  know  with  pre- 
cision what  the  laws  of  our  country  have  forbidden,  and  the  deplorable 
consequences  to  which  a  wilful  disobedience  may  expose  us,  is  a  matter 
of  universal  concern. 

In  proportion  to  the  importance  of  the  criminal,  law  ought  also  to  be 
the  care  and  attention  of  the  legislature  in  properly  forming  and  enforcing 
it.  It  should  be  founded  upon  principles  that  are  permanent,  uni- 
[  *3  ]  form,  *and  universal ;  and  always  conformable  to  the  dictates  of 
truth  and  justice,  the  feelings  of  humanity,  and  the  indelible  rights 
of  mankind:  though  it  sometimes  (provided  there  be  no  transgression  of 
these  external  boundaries)  may  be  modified,  narrowed,  or  enlarged,  accord- 
ing to  the  local  or  occasional  necessities  of  the  state  which  it  is  meant  to 
govern.  And  yet,  either  from  a  want  of  attention  to  these  principles  in 
the  firdt  concoction  of  the  laws,  and  adopting  in  their  stead  the  impetuous 
dictates  of  avarice,  ambition,  and  revenge  ;  from  retaining  the  discordant 
political  regulations,  which  successive  conquerors  or  factions  have  esta- 
blished, in  the  various  revolutions  of  government ;  from  giving  a  lasting 
efiicacy  to  sanctions  that  were  intended  to  be  temporary,  and  made  (as 
lord  Bacon  expresses  it)  merely  upon  the  spur  of  ue  occasion ;  or  from^ 
lastly,  too  hastOy  employing  such  means  as  are  greatly  disproportionate 
to  their  end,  in  order  to  check  the  progress  of  some  very  provident  offence : 
from  some,  or  from  all,  of  these  causes,  it  hath  happened,  that  the  crimi- 
nal law  is  in  every  country  of  Europe  more  rude  and  imperfect  than  the 
civil.  I  shall  not  here  enter  into  any  minute  inquiries  concerning  the 
local  constitutions  of  other  nations :  the  inhumanity  and  mistaken  policy 
of  which  have  been  sufficientlv  pointed  out  by  ingenious  writers  of  their 
own  (d).  But  even  with  us  m  England,  where  our  crown  law  is  with 
justice  supposed  to  be  more  nearly  advanced  to  perfection ;  where  crimes 
are  more  accurately  defined,  and  penalties  less  uncertain  and 
[  *4  ]  arbitrary ;  where  all  our  accusations  are  public  (2),  and  our  ^tnals 
in  the  face  of  the  world ;  where  torture  is  unknown,  and  every 
delinquent  is  judged  by  such  of  his  equals,  against  whom  he  can  form  no 
exception  nor  even  a  personal  dislike  ;— -even  here  we  shall  occasionally 
find  room  to  remark  some  particulars  that  seem  to  want  revision  ana 
amendment  These  have  chiefly  arisen  from  too  scrupulous  an  adherence 
to  some  rules  of  the  ancient  common  law,  when  the  reasons  have  ceased 
upon  which  those  rules  were  founded ;  from  not  repealing  such  of  the  old 
penal  laws  as  are  either  obsolete  or  absurd ;  and  from  too  little  care  and 


(c)  Sir  Michael  Foster,  pref.  to  rep.  (lO  Bmn  llonleeq[ai0ii,nuqiiis  Baoctxia,  4te* 

(3)  Some  of  the  proceediogs  prior  to  aa  indiotinent  mnst  be,  othets  nay  be,  private :  efter 
that  period  they  are  public 
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ittaitioa  in  framing  and  passing  new  ones.  The  enacting  of  penalties, 
to  which  a  whole  nation  snould  be  subject,  ought  not  to  be  left  as  a  maft^ 
ter  of  indifference  to  the  passions  or  interests  of  a  few,  who  upon  tempo- 
rary motives  may  prefer  or  support  such  a  bill ;  but  be  calmly  and  mature- 
ly  considered  by  persons  who  know  what  provisions  the  laws  have  already 
made  to  remedy  the  mischief  complained  of,  who  can  from  experience 
foresee  the  probable  consequences  of  those  which  are  now  proposed,  and 
who  will  judge  without  passion  or  prejudice  how  adequate  they  are  to 
the  evil.  It  is  never  usual  in  the  house  of  peers  even  to  read  a  private  bill, 
which  may  affect  the  property  of  an  individual,  without  first  referring  it 
to  some  of  the  learned  judges,  and  hearing  their  report  thereon  (e).  And 
surely  equal  precaution  is  necessary,  when  laws  are  to  be  established, 
which  may  affect  the  property,  the  liberty,  and  perhaps  even  the  lives  of 
thousands.  Had  such  a  reference  taken  place,  it  is  impossible  that  in  the 
eighteenth  century  it  could  ever  have  been  made  a  capital  crime,  to  break 
down  (however  maliciously)  the  mound  of  a  fishpond,  whereby  any  fish 
shall  escape ;  or  to  cut  down  a  cherry-tree  in  an  orchard  (/)  (3).  Were 
even  a  committee  appointed  but  once  in  an  hundred  years  to  revise  the 
criminal  law,  it  could  not  have  continued  to  this  hour  a  felony,  without 
benefit  of  clergy,  to  be  seen  for  one  month  in  the  company  of  pers^ms 
who  call  themselves,  or  are  called,  Egyptians  (g)  (4). 

It  is  true,  that  these  outrageous  penalties,  being  seldom  or  never 
inflicted,  are  hardly  known  to  be  law  by  the  public :  *but  tl)|it  ra-  [*5] 
ther  aggravates  the  mischief,  by  laying  a  snare  for  the  unwary. 
Yet  they  cannot  but  occur  to  the  observation  of  any  one,  who  hath  under- 
taken the  task  of  examining  the  great  outlines  of  the  English  law,  and 
tracing  them  up  to  their  principles :  and  it  is  the  duty  of  such  a  one  to 
hint  them  with  decency  to  those,  whose  abilities  and  stations  enable  them 
to  apply  the  remedy.  Having  therefore  premised  this  apology  for  some  of 
the  ensuing  remarks,  which  might  otherwise  seem  to  savour  of  arrogance, 
I  proceed  now  to  consider  (in  the  first  place)  the  general  nature  of 
crimes. 

I.  A  crime,  or  misdemeanor,  is  an  act  committed,  or  omitted,  in  violation 
of  a  public  law,  either  forbidding  or  commanding  it.  This  general  defini- 
tion comprehends  both  crimes  and  misdemeanors ;  which,  properly  speak- 
ing, are  mere  83n)onymous  terms ;  though,  in  common  usage,  the  word 
"  crimes''  is  made  to  denote  such  offences  as  are  of  a  deeper  and  more 
atrocious  dye ;  while  smaller  faults,  and  omissions  of  less  consequence,  are 
comprised  under  the  gentler  names  of  '*  misdemeanors"  only  (5),  (6). 

(«)  See  book  H.  p.  335.  (g)  Stet.  5  EUz.  c.  SO. 

(/)  Stat.  9 Geo.  1.  c.  SS.    31  Om>.  II.  c.  4S. 

(3)  The  two  Acts  inflicting  this  seTere  ptt-  is  repealed  by  1  Geo.  lY.  c.  116. 
■ishoient  are  repealed,  as  far  as  regards  the  (5)  In  the  English  law,  mudemeanor  is  ge- 
benefit  of  clergy,  by  4  Geo.  lY.  c.  54,  §  1  and  neraily  used  in  contredistinction  Xofeltmv,  ioA 
2;  ud  the  offender  or  offenders,  together  with  misdemeanon  comprehend  all  indictalue  of- 
their  acceasafies,  are  liable,  at  the  discretion  fences  which  do  not  amount  to  febny ;  as 
of  the  court,  to  be  transported  or  imprisoned,  penury,  battery,  libels,  conspiracies,  attempts, 
And  see  still  more  recent  ensctroents  with  re-  ana  solicitations  to  commit  felonies,  dtc. 
spect  to  these  offences,  in  7  and  8  Geo.  I Y.  e.  (6)  By  the  Revised  Statutes  of  New-York, 
aO,  H5, 19,  and  20.  poet  232, 234,  and  246.  "  felony,''  or  "  infamous  crime,"  when  used  in 

(4)  The  5  Elis.  c.  20,  which  introduced  this  a  statute,  includes  every  oiEBnoe  punishable 
crime  and  ita  severe  punishment,  is  repealed  with  death  or  imprisonment  in  a  state  prison : 
by  the  23  Geo.  IIL  o.  51.  Also  the  1  &  2  Ph.  **  crime,  *'or*'  offence,'*  includes  every  offence 
«  M.  c.  4,  as  far  as  it  made  it  p  capital  felonv  pnnishsible  eiiminally.  2  E.  S.  702.  But  by 
§u  gypaioa  to  resBaiii  ono  aoiith  in  F*^^*"i',  the  aFifM^r-mits  to  My*fff  ilatHttt,  the  sifisi^ 
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The  distinction  of  public  wrongs  from  private,  of  crimes  tmi  nrisdem^v^ 
nors  from  civil  injuries,  seems  principally  to  consist  in  this :  that  priratcp 
wrongs,  or  civil  injuries,  are  an  infringement  or  privation  of  the  civil  rights 
which  belong  to  individuals,  considered  merely  as  individuals:  pBblie 
wrongs,  or  crimes  and  misdemeanors,  are  a  breach  and  violation  of  th» 
public  rights  and  duties,  due  to  the  whole  community,  considered  as  seom* 
munity,  in  its  social  aggregate  capacity.  As  if  I  detain  a  field  from  ana* 
ther  man,  to  which  the  law  has  given  him  a  right,  this  is  a  civil  injury, 
and  not  a  crime :  for  here  only  the  right  of  an  individual  is  concerned,  and 
it  is  immaterial  to  the  public,  which  of  us  is  in  possession  of  the  land  ;  but 
treason,  murder,  and  robbery  are  properly  ranked  among  crimes ;  since,  be- 
sides the  injury  done  to  individuals,  they  strike  at  the  very  being  of  society, 
which  cannot  possibly  subsist  where  actions  of  this  sort  are  suffered  to  es- 
cape with  impunity  (7). 

In  all  cases  the  crime  includes  an  injury ;  every  public  offence  is  also  a 
private  wrong,  and  somewhat  more ;  it  affects  the  individual,  and 
[*6]  it  likewise  affects  the  community.  *Thus  treason  in  imagining  the 
king's  death  involves  in  it  conspiracy  against  an  individual,  which  is 
also  a  civil  injury ;  but,  as  this  species  of  treason  in  its  consequences  prin- 
cipally tends  to  the  dissolution  of  government,  and  the  destruction  thereby 
of  the  order  and  peace  of  society,  this  denominates  it  a  crime  of  the  high- 


Um$  **  felonbus"  and  *'  criminal,"  and  the  ad- 
verba  "  feloniously"  and  "criminally,"  are  made 
tynonymous.    3  R.  S.  App.  p.  158. 

Sf)  The  distinction  between  public  crimes 
private  injnriev  seems  entirely  to  be  crea(- 
ed  by  positive  laws,  and  is  referable  only  to 
civil  institutions.  £  veiy  riolation  of  a  moral 
law,  or  natoral  obligation,  is  an  injury,  for 
which  the  offender  ou^ht  to  make  retribution 
to  the  individuals  who  immediately  suffer  from 
it ;  and  it  is  also  a  crime  for  which  he  ought 
to  be  punished  to  that  extent,  which  would 
deter  both  him  and  others  from  a  repetition  of 
the  offience.  In  positive  laws  those  acu  are 
deoomiaated  injuries,  for  which  the  legiala- 
ture  has  provided  only  retribution,  or  a  com- 
pensation  in  damages :  but  when  from  expe- 
rience it  is  discovered  that  this  is  not  sufficient 
to  restrain  within  moderate  bounds  certain 
classes  of  injuries,  it  then  becomes  necessary 
for  the  le^siative  power  to  raise  them  into 
crimes,  and  to  endeavour  to  repress  them  by 
the  terror  of  punishment,  or  the  sword  of  the 
public  magistrate.  The  word  crime  has  no 
technical  meaning  in  the  law  of  England.  It 
seems,  when  it  has  a  reference  to  positive  law, 
to  comprehend  those  acts  which  subject  the 
offender  to  punishment  When  the  words  high 
Crimea  and  mudemeanora  are  used  in  prosecu- 
tions by  impeachment,  the  words  higk  erimea 
have  no  definite  signification,  but  are  used 
merely  to  give  neater  solemnity  to  the  charge. 
"When  Uie  word  crime  is  used  with  a  reference 
to  moral  law,  it  iinplies  every  deviation  from 
moral  rectitude.  Hence  we  say,  it  is  a  crime 
to  refuse  the  payment  of  a  just  debt ;  it  is  a 

t  This  has  now  been  done.  By  7  and  8 
Geo.  lY.  o.  30,  §  17,  <*  if  any  person  shall  un- 
lawfilly  and  maliciously  set  fire  to  any  crop  of 
com,  gxain,  or  pulse,  whether  standing  or  cut 
down,  evaiy  tooli  offandar  shall  be  guilty  of 


crime  wilfully  to  do  an  injury  to  another's  per- 
son or  property  without  making  him  a  satis- 
faction. To  destroy  another's  property  wil- 
fully, without  making  the  owner  a  compensa- 
tion, is,  in  all  cases,  a  worse  crime  in  reason 
than  theft ;  becauae  the  individ\ial  deprived  of 
his  property  suffers  precisely  the  same  injury, 
and  the  public  loses  the  benefit  of  that  pv^ier- 
ty,  which  contributes  to  the  support  of  no  one ; 
and  he,  who  does  the  injury,  has  not  the  temp- 
tation  of  him  who  steaia  to  supply  his  want*. 
In  the  case  of  those  actions  w-nich  are  only 
civil  injuries,  and  to  which  no  legal  punisn- 
ment  is  annexed,  the  law  has  supposed  thaC 
retribution  will  be  sufficient  to  deter  the  eom- 
miBsiun  of  them.  But  the  wilful  and  malicioua 
destruction  of  another's  property  by  fire,  in 
many  cases,  is  punished  with  death ;  so  also 
is  the  malicious  killing  and  maiming  of  ano- 
ther's cattle  :  yet  these  detestable  and  diabo- 
lical acts  were  not  crimes  by  the  common  law 
of  England:  but  experience  discovered  the 
necessity  of  rendering  them  subject  to  public 
and  severe  punishment.  Yet  to  set  fire  to  a 
field  of  ripe  standine  com  is  still  only  a  pii- 
Tate  injuiy,  though  this  is  an  act  whi^  atnheg 
at  the  very  being  of  aoaefy,  but  the  legialature 
have  not  yet  found  it  necessary  to  repress  it  by 
the  terror  of  penal  laws.f 

The  9  Geo.  I.  e.  22,  relating  to  kiaincaad 
maireinff  cattle,  is  repealed  by  4  Geo.  lY.  e. 
54,  by  which  the  punisunent  o(that  offenca  ia 
altered  to  transportation  or  imprisonment,  and 
the  necessity  of  proving  malice  against  tha 
owner  is  removed*    See  post  24& 

felony,  and  be  liable  to  be  krampoited  for  sevan 
yean,  or  to  be  impnaoned  not-  exceeding  two 
years ;  and,  if  a  male,  to  be  once,  twioe,  or 
thrice,  pubUely  or  piirataly  whipped." 
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«flt  magmtude.  Murder  is  an  injury  to  the  life  of  an  iodividual ;  but  tlia 
law  of  society  considers  principally  the  loss  which  the  state  sustains  by  be- 
ing deprived  of  a  member,  and  the  pernicious  example  thereby  set  for 
others  to  do  the  like.  Robbery  may  be  considered  in  ihe  same  view :  it  is 
an  injury  to  private  property  ;  but  were  that  all,  a  civil  satisfaction  in  da- 
mages  might  atone  for  it :  the  pubUc  mischief  is  the  thing,  for  the  prevention 
of  which  our  laws  have  made  it  a  capital  olTence.  In  these  gross  and 
atrocious  injuries  the  private  wrong  is  swallowed  up  in  the  public :  we  sel- 
dom hear  any  mention  made  of  satisfaction  to  the  individud ;  the  satisfac- 
tion to  the  community  being  so  very  great.  And  indeed,  as  the  public 
crime  is  not  otherwise  avenged  than  by  forfeiture  of  life  and  property,  it  is 
impossible  afterwards  to  make  any  reparation  for  the  private  wrong :  which 
can  only  be  had  from  the  body  or  goods  of  the  aggressor  (8),  {9).  But 
there  are  chmes  of  an  inferior  nature,  in  which  the  public  punishment  is  not 
ao  severe,  but  it  affords  room  for  a  private  compensation  also  (10) ;  and 
herein  the  distinction  of  crimes  from  civil  injuries  is  very  apparent  For 
instance;  in  the  case  of  battery,  or  beating  another,  the  aggressor  may  be 
indicted  for  this  at  the  suit  of  the  king,  for  disturbing  the  public  peace,  and 
hy  punished  criminally  by  fine  and  imprisonment ;  and  the  party  beaten 
may  also  have  his  private  remedy  by  action  of  trespass  for  the  injury  which 
ke  in  particular  sustains,  and  recover  a  civil  satisfaction  in  damages  (11). 
So  also,  in  case  of  a  public  nuisance,  as  digging  a  ditch  across  a  Ughway, 
this  is  punishable  by  indictment,  as  a  common  ofience  to  the  whole  king- 
dom and  all  his  majesty's  subjects ;  but  if  any  individual  sustains 
any  special  ^damage  thereby,  as  laming  his  horse,  breaking  his  [  *7  ] 
carriage,  or  the  like,  the  offender  may  be  compelled  to  make  am- 
ple satisfaction,  as  well  for  the  private  injury  as  for  the  public  wrong  (12). 
Upon  the  whole  we  may  observe,  that  in  taking  cognizance  of  all 
wrongs,  or  unlawful  acts,  the  law  has  a  double  view  :  viz,  not  only  to  re- 
dress the  party  injured,  by  either  restoring  to  him  his  right,  if  possible ;  or 
by  giving  him  an  equivalent ;  the  maimer  of  doing  which  was  the  object 
of  our  inquiries  in  the  preceding  book  of  these  Commentaries ;  but  also 
io  secure  to  the  public  the  benefit  of  society,  by  preventing  or  punishing 

(8)  The  civil  right  to  sue  for  the  iajury  the  other  prop^erty.    Any  person  injared  by  %  felo- 
party  has  received  in  «  case  of  felony  is  not  in  ny  for  which  the  offender  is  oonmitted  to  the  ' 
general  merged  or  destroy«d,  but  only  nujiend-  state  prison,  can  recover  damages  in  a  suit 
ed  until  he  has  performed  his  duty  to  society,  against  the  trustees  of  the  felon's  estate.    (Id 
by  an  endeavour  to  bring  the  offender  to  jus-  700.) 

tice :  and  after  the  party  on  whom  suspicion       (10)  See  6  East,  158. 
was  fixed  has  been  convicted  or  acquitted,       (11)  The  court  of  Common  Pleas  will  not 

without  collosion,  the  prosecutor  may  support  compel  a  party  who  has  proceeded  both  by  in- 

aa  action  for  the  same  cause  as  that  on  which  dictment  and  action  for  the  same  assault,  to 

the  criminal  prosecution  was  founded.  Styles,  make  his  election  upon  which  he  will  rely, 

MQ.    12  East,  409.    Rep.  T.  Hard w.  350.    17  Jones  v.  Clay,  1  Bos.  and  Pul.  191;   and, 

¥es.  S29.    No  action  can  be  brought,  or  bill  though  it  was  formerly  held,  that  in  general, 

in  equity  field,  in  relation  to  a  felony,  until  if  the  party  moved  for  a  criminal  information, 

the  offender  has  been  duly  tried  for  the  offence,  he  must  abandon  any  action,  that  doctrine 

id.  ibid. ;  or  that  every  exertion  has  been  made  seems  to  have  been  broken  in  upon  by  a  very 

to  bring  hin  Co  justice.    See  further  on  this  recent  case  in  the  court  of  Kug's   Bench, 

point,  ante,  3  book,  119.  note.  Caddy  v.  Barlow,  1  Man.  and  Ryl.  275,  where 

(9)  In  New-York,  stolen  property  in  the  it  was  held  in  an  action  by  A.  for  the  malicious 
possession  of  any  officer,  is  to  be  returned  to  prosecution  by  C.  of  an  indictment  a^inst  A. 
the  owner  on  his  paying  the  expences  incurred  and  B.,  and  that  a  rule  for  a  criminal  informa* 
in  its  preservation,  at  any  time  within  six  tion  obtained  by  A.,  and  made  absolute,  was 
months  after  the  conviction  of  the  offender,  or  no  bar  to  the  action.  See  also  the  note  to  that 
before  such  conviction.    If  aot  claimed  in  that  case.  Id.  278. 

time,  it  ff'applied  to  the  use  of  the  poor.  (2  R.       (12)  6  East,  158.  See  caaes  of  actions,  note, 
S.  746,  747.)     If  in  possession  ol  any  other    3  book  200,  note, 
psnoo,  it  nay  be  claimed  the  same  as  any 
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every  breach  and  violation  of  those  laws,  which  the  sovereign  power  his 
thought  proper  to  establish  for  the  gOTemment  and  tranquillity  of  the 
whole.  What  those  breaches  are,  and  how  prevented  or  punished,  are  lo 
be  considered  in  the  present  book. 

II.  The  nature  of  eritnes  and  misdemeanors  in  general  being  thus  ascer- 
tained  and  distinguished,  I  proceed,  in  the  next  plau^e,  to  consider  the  gene- 
ral nature  of  punishments :  which  are  evils  or  inconveniences  consequent 
upon  crimes  and  misdemeanors ;  being  devised,  denounced,  and  inflicted  by 
human  laws,  in  consequence  of  disobedience  or  misbehaviour  in  those,  to 
regulate  whose  conduct  such  laws  were  respectively  made.  And  herein 
we  will  briefly  consider  the  power,  the  end,  and  the  measure  of  human 
punishment 

1.  As  to  the  power  of  human  punishment,  or  the  right  of  the  temporal 
legislator  to  inflict  discretionary  penalties  for  crimes  and  misdemeanors  {h). 
It  is  clear,  that  the  right  of  punishing  crimes  against  the  law  of  nature, 
as  murder  and  the  like,  is  in  a  state  of  mere  nature  vested  in  every  indivi- 
dual. For  it  must  be  vested  in  somebody ;  otherwise  the  laws  of  nature 
would  be  vain  and  fruitless,  if  none  were  empowered  to  put  them  in  exe- 
cution :  and  if  that  power  is  vested  in  any  one,  it  must  also  be 
[  *8  ]  veisted  in  all  mankind  ;  *since  all  are  by  nature  equal.  Whereof 
the  first  murderer  Cain  was  so  sensible,  that  we  find  him  (i)  ex- 
pressing his  apprehensions,  that  whoever  should  find  him  would  slay  him. 
In  a  state  of  society  this  right  is  transferred  from  individuals  to  the  sove- 
reign power ;  whereby  men  are  prevented  from  being  judges  in  their  own 
causes,  which  is  one  of  the  evils  that  civil  government  was  intended  to 
remedy.  Whatever  power  therefore  individuals  had  of  punishing  offences 
against  the  law  of  nature,  that  is  now  vested  in  the  magistrate  alone; 
who  bears  the  sword  of  justice  by  the  consent  of  the  whole  community. 
And  to  this  precedent  natural  power  of  individuals  must  be  referred  that 
right,  which  some  have  argued  to  belong  to  every  state  (though,  in  fact, 
never  exercised  by  any),  of  punishing  not  only  their  own  subjects,  but 
also  foreign  ambassadors,  even  with  death  itself;  in  case  they  have  of- 
fended, not  indeed  against  the  municipal  laws  of  the  country,  but  against 
the  divine  laws  of  nature,  and  become  liable  thereby  to  forfeit  their  lives 
for  their  guilt  (k). 

As  to  oflences  merely  against  the  laws  of  society,  which  are  only  mala 
prohibita,  and  not  mala  in  se ;  the  temporal  magistrate  is  also  empowered 
to  inflict  coercive  penalties  for  such  transgressions  ;  and  this  by  the  con- 
sent of  individuals ;  who,  in  forming  societies,  did  either  tacitly  or  express- 
ly invest  the  sovereign  power  with  the  right  of  making  laws,  and  of  en- 
forcing obedience  to  them  when  made,  by  exercising,  upon  their  non- 
observance,  severities  adequate  to  the  evil.  The  lawfulness  therefore  of 
punishing  such  criminals  is  founded  upon  this  principle,  that  the  law  by 
which  they  sufler  was  made  by  their  own  consent ;  it  is  a  part  of  the  ori- 
ginal contract  into  which  they  entered,  when  first  they  engaged  in  society ; 
it  was  calculated  for,  and  has  long  contributed  to,  their  own  security. 

This  right  therefore,  being  thus  conferred  by  universal  consent,  gives  to 

the  state  exactly  the  same  power,  and  no  more,  over  all  its  members,  as 

each  individual  member  had  naturally  over  himself  or  others. 

[  *9  ]    Which  has  ^occasioned  some  to  doubt,  how  far  a  human  le« 

dorf.L.ofNftt.*N.b.8,ci  {k)  See  book  L  p.  SS4. 
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gisktore  Cfoglit  to  inflict  capital  pmiishnients  for  posUive  offencet ;  of-  ' 
fences  against  the  municipal  law  only,  and  not  against  the  law  of  na- 
ture :  since  no  individual  has,  naturally,  a  power  of  inflicting  death  upon 
himself  or  others  for  actions  in  themselves  indifi)erent.  With  regard  to 
offences  male  in  se,  capital  punishments  are  in  some  instances  inflicted  by 
the  immediate  eammand  of  Grod  himself  to  all  mankind ;  as  in  the  case  of 
murder,  by  the  precept  delivered  to  Noah,  their  common  ancestor  and  re- 
presentative, '*  whoso  sheddeth  man*s  blood,  by  man  shall  his  blood  be 
shed  (2)."  In  other  instances  they  are  inflicted  after  the  example  of  the 
Creator,  in  his  positive  code  of  laws  for  the  regulation  of  the  Jewish  re- 
public :  as  in  the  case  of  the  crime  against  nature.  But  they  are  some- 
times inflicted  without  such  express  warrant  or  example,  at  die  will  and 
discretion  of  the  human  legislature ;  as  for  forgery,  for  theft,  and  some- 
times for  offences  of  a  lighter  kind.  Of  these  we  are  principally  to  speak ; 
as  these  crimes  are,  none  of  them,  offences  against  natural,  but  only 
againsl  social  rights ;  not^  even  theft  itself,  unless  it  be  accompanied  with 
violence  to  one's  house  or  person :  all  others  being  an  infringement  of  that 
right  of  property,  which,  as  we  have  formerly  seen  (m),  owes  its  origin 
not  to  the  law  of  nature,  but  merely  to  civil  society  (13). 

The  practice  of  inflicting  capital  punishments,  for  offences  of  human 
institution,  is  thus  justified  by  that  great  and  good  man,  sir  Matthew 
Hale  (n) :  *'  When  offences  grow  enormous,  frequent,  and  dangerous  to 
a  kingdom  or  state,  destructive  or  highly  pernicious  to  civil  societies,  and 
to  the  great  insecurity  and  danger  of  the  kingdom  or  its  inhabitants,  se- 
vere punishment  and  even  death  itself  is  necessary  to  be  annexed  to  laws 
in  many  cases  by  the  prudence  of  lawgivers."  It  is  therefore  the  enormity, 
or  dangerous  tendency,  of  the  crime  that  alone  can  warrant  any 
earthly  legislature  in  putting  him  to  death  that  commits  it.  *It  [  *10  ] 
is  not  its  frequency  only,  or  the  difficulty  of  otherwise  preventing 
it,  that  will  excuse  our  attempting  to  prevent  it  by  a  wanton  effusion  of 
human  blood.  For,  though  the  end  of  punishment  is  to  deter  men  from 
offending,  it  never  can  follow  from  thence,  that  it  is  lawful  to  deter  them 
at  any  rate  and  by  any  means ;  since  there  may  be  unlawful  methods  of 
enforcing  obedience  even  to  the  ju^test  laws.  Every  humane  legislator 
will  be  therefore  extremely  cautious  of  establishing  laws  Ihat  inflict  the 
penalty  of  death,  especially  for  slight  offences,  or  such  as  are  merely  posi- 
tive. He  will  expect  a  better  reason  for  his  so  doing,  than  that  loose  one 
which  generally  is  given ;  that  it  is  found  by  former  experience  that  no 
lighter  penalty  will  be  effectual.  For  it  is  found  upon  farther  experience, 
that  capital  punishments  are  more  effectual  ?  Was  the  vast  territory  of 
all  the  Russias  worse  regulated  under  the  late  empress  Elizabeth,  than 
under  her  more  sanguinary  predecessors  ?  Is  it  now,  under  Catherine  II. 
less  civilized,  less  social,  less  secure  ?  And  yet  we  are  assured,  that  nei- 
ther of  these  illustrious  princesses  have,  throughout  their  whole  adminis- 

(0  G«n.  Iz.  e.  (n)  1  Hal.  P.  C.  IS. 

(mi  Book  II.  c.  1. 

(13)  It  is  strange  thst  the  learned  Judge's  If  theft  be  not  a  violation  of  the  law  of  nature 

conclosion,  via.  that  theft  ittelfu  not  an  ofence  and  reason,  it  would  follow  that  there  is  no 

mgainai  natural  rigfUst  did  not  lead  him  to  sua-  moral  turpitude  in  dishonesty.    *'  Non  igitur 

peet  the  fallacy  of  the  position,  that  the  right  magis  est  contra  nataram  morbus  aut  egestas 

iffprvperiy  ewee  ite  origin  not  to  the  law  tf  na-  aut  quid  huiusmodi  quam  detractio  aut  appe- 

tute,  InU  merely  to  ewU  Mctefy,  which  he  has  titio  alieni.  —  Cic.     T%ou  ehaU  not  etealj  is 

also  advanced  in  a  former  book,  (2  bo9k,  p.  11.)  certainlv  one  of  the  first  praoepis  both  of  aa- 

aad  which  1  have  there  prefumed  to  controvert  ture  and  religion. 
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tradon,  inflicted  the  penalty  of  death :  and  the  latter  has,  upon  Ml  penna* 
sion  of  its  being  useless,  nay  even  pernicious,  given  orders  for  abolishing  it 
entirely  throughout  her  extensive  dominions  (o).  But  indeed,  were  capi- 
tal punishments  proved  by  experience  to  be  a  sure  and  effectual  remedy, 
that  would  not  prove  the  necessity  (upon  which  the  justice  and  propriety 
depend)  of  inflicting  them  upon  all  occasi6ns  when  other  expedients  fail, 
I  fear  this  reasoning  would  extend  a  great  deal  too  far.  For  instance,  the 
damage  done  to  our  public  roads  by  loaded  wagons  is  universally  allow- 
ed, and  many  laws  have  been  made  to  prevent  it ;  none  of  which  have 
hiUierto  proved  eflectual.  But  it  does  not  therefore  follow  that  it  would  be 
just  for  the  legislature  to  inflict  death  upon  every  obstinate  carrier,  who 
defeats  or  eludes  the  provision  of  former  statutes.  Where  the  evil  to  be 
prevented  is  not  adequate  to  the  violence  of  the  preventive,  a  sovereign 
that  thinks  seriously  can  never  justify  such  a  law  to  the  dictates 
[  *1 1  ]  of  ^conscience  and  humanity.  To  shed  the  blood  of  our  fellow- 
creature  is  a  matter  that  requires  the  greatest  deliberation  and  the 
fullest  conviction  of  our  own  authority  :  for  life  is  the  inunediate  gift  of 
God  to  man ;  which  neither  he  can  resign,  nor  can  it  be  taken  from  him, 
unless  by  the  command  or  permission  of  him  who  gave  it ;  either  express- 
ly revealed,  or  collected  from  the  laws  of  nature  or  society  by  clear  and 
indisputable  demonstration. 

I  would  not  be  understood  to  deny  the  right  of  the  legislature  in  any 
country  to  enforce  its  own  laws  by  the  death  of  the  transgressor,  though 
persons  of  some  abilities  have  doubted  it ;  but  only  to  suggest  a  few  hints 
for  the  consideration  of  such  as  are,  or  may  hereafter  become,  legislators. 
When  a  question  arises,  whether  death  may  be  lawfully  inflicted  for  this 
or  that  trangression,  the  wisdom  of  the  laws  must  decide  it ;  and  to  this 
public  judgment  or  decision  all  private  judgments  must  submit ;  else  there 
is  an  end  of  the  first  principle  of  all  society  and  government.  The  guilt 
of  blood,  if  any,  must  lie  at  their  doors,  who  misinterpret  the  extent  of 
their  warrant ;  and  not  at  the  doors  of  the  subject,  who  is  bound  to  receive 
the  interpretations  that  are  given  by  the  sovereign  power. 

2.  As  to  the  end  or  final  cause  of  human  punishments.  This  is  not  by 
way  of  atonement  or  expiation  for  the  crime  committed ;  for  that  must  be 
left  to  the  just  determination  of  the  Supreme  Being :  but  as  a  precaution 
against  future  ofiences  of  the  same  kind.  This  is  eflected  three  ways : 
either  by  the  amendment  of  the  offionder  himself;  for  which  purpose  all 
corporal  punishments,  fines,  and  temporary  exile  or  imprisonment  are  in- 
flicted :  or,  by  deterring  others  by  the  dread  of  his  example  from  oflfending 
in  the  like  way,  **  ut  poena  (as  Tully  (p)  expresses  it)  ad  paucos,  metus  ad 
omnes,  perveniat  ;'^  which  gives  rise  to  all  ignominious  punish- 
[  *12  ]  ments,  and  to  such  executions  of  justice  as  are  open  and  public :  *or, 
lastly,  by  depriving  the  party  injuring  of  the  power  to  do  future 
mischief;  which  4s  effected  by  either  putting  him  to  death,  or  condemning 
him  to  perpetual  confinement,  slavery,  or  exile.  The  same  one  end,  of 
preventing  future  crimes,  is  endeavoured  to  be  answered  by  each  of  these 
three  species  of  punishment.  The  public  gains  equal  security,  whether 
the  ofifender  himself  be  amended  by  wholesome  correction,  or  whether  he 
be-  disabled  from  doing  any  farther  harm :  and  if  the  penalty  fails  of  both 
these  efiects,  as  it  may  do,  still  the  terror  of  his  example  remains  as  a  wam- 

(o)  Gnnd  iaitractiont  for  fruninc  a  nem  code       (p)  Pro  Chuiai»f  M. 
«f  lAWB  for  the  Rosaiaa  empire,  ^  210. 
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ing  to  other  citizens.  The  method  however  of  inflicting  punishment  ought 
always  to  be  proportioned  to  the  particular  purpose  it  is  meant  to  serve, 
and  by  no  means  to  exceed  it :  therefore  the  pains  of  death,  and  perpetual 
disability  by  exile,  slavery,  or  imprisonment,  ought  never  to  be  inflicted,  but 
when  the  oflender  appears  incorrigible :  which  may  be  collected  either  from 
a  repetition  of  minuter  oflfences ;  or  from  the  perpetration  of  some  one  crime 
of  deep  malignity,  which  of  itself  demonstrates  a  disposition  without  hope 
or  probability  of  amendment :  and  in  such  cases  it  would  be  cruelty  to  Uie 
public  to  defer  the  punishment  of  such  a  criminal,  till  he  had  an  opportu- 
nity  of  repeating  perhaps  the  worst  of  vitlanies. 

3.  As  to  the  measure  of  human  punishments.  From  what  has  been  ob* 
served  in  the  former  articles  we  may  collect,  that  the  quantity  of  punish* 
ment  can  never  be  absolutely  determined  by  any  standing  invariable  rule ; 
but  it  must  be  lef^  to  the  arbitration  of  the  legislature  to  inflict  such  penal- 
ties as  are  warranted  by  the  laws  of  nature  and  society,  and  such  as  ap* 
pear  to  be  the  best  calculated  to  answer  the  end  of  precaution  against  fu- 
ture offences. 

Hence  it  will  be  evident,  that  what  some  have  so  highly  extolled  for  its 
equity,  the  lex  talionis,  or  law  of  retaliation,  can  never  be  in  all  cases  an 
adequate  or  permanent  rule  of  punishment.  In  some  cases  indeed  it  seems 
to  be  dictated  by  natural  reason ;  as  in  the  case  of  conspiracies  to  do  an  in- 
jury, or  false  accusations  of  the  innocent :  to  which  we  may  add 
that  law  of  the  Jews  and  Egyptians,  mentioned  by  ^Josephus  and  [  *1^  ] 
Diodorus  Siculus,  that  whoever  without  sufficient  cause  was 
found  with  any  mortal  poison  in  his  custody,  should  himself  be  obliged  to 
take  it.  But,  in  general,  the  difference  of  persons,  place,  time,  provocation, 
or  other  circumstances,  may  enhance  or  mitigate  the  offence ;  and  in  such 
cases  retaliation  can  never  be  a  proper  measure  of  justice.  If  a  nobleman 
strikes  a  peasant,  all  mankind  will  see,  that  if  a  court,  of  justice  awards  a 
return  of  the  blow,  it  is  more  than  a  just  compensation.  On  the  other 
hand,  retaliation  may,  sometimes,  be  too  easy  a  sentence ;  as,  if  a  man 
maliciously  should  put  out  the  remaining  eye  of  him  who  had  lost  one  be- 
fore, it  is  too  slight  a  punishment  for  the  maimer  to  lose  only  one  of  his :  and 
therefore  the  law  of  the  Locrians,  which  demanded  an  eye  for  an  eye,  was 
in  this  instance  judiciously  altered  by  decreeing,  in  imitation  of  Solon's 
laws  (9),  that  he  who  struck  out  the  eye  of  a  one-eyed  man,  should  lose 
both  his  own  in  return.  Besides,  there  are  very  many  crimes,  that  will  in- 
no  shape  admit  of  these  penalties,  without  manifest  absurdity  and  wicked- 
ness. Theft  cannot  be  punished  by  theft,  defamation  by  defamation,  forge- 
ry by  forgery,  adultery  by  adultery,  and  the  like.  And  we  may  add,  that 
those  instances,  wherein  retaliation  appears  to  be  used,  even  by  the  divine 
authority,  do  not  really  proceed  upon  the  rule  of  exact  retribution,  by  doing 
to  the  criminal  the  same  hurt  he  has  done  to  his  neighbour,  and  no  more ; 
but  this  correspondence  between  the  crime  and  punishment  is  barely  a  con- 
sequence from  some  other  principle.  Death  is  ordered  to  be  punished  with 
death ;  not  because  one  is  equivalent  to  the  other,  for  that  would  be  expi- 
ation, and  not  punishment.  Nor  is  death  always  an  equivalent  for  death : 
the  execution  of  a  needy  decrepit  assassin  is  a  poor  satisfaction  for  the 
murder  of  a  nobleman  in  the  bloom  of  his  youth,  and  fiill  enjoyment  of  his 
friends,  his  honours,  and  his  fortune  (14).     But  the  reason  upon  which 

. (g)  Pott.  Ant,  b.  1,  c.  as. 

(14)  Ii  it  ponible  that  the  commentator  meant  to  ilaUer  an  aodienoe  of  the  aona  of  no- 
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this  sentence  is  grounded  seems  to  be,  that  this  is  the  highest 
[  *14  ]   penalty  that  man  can  inflict,  *and  tends  most  to  the  security  of 

mankind ;  by  removing  one  murderer  from  the  earth,  and  setting 
a  dreadful  example  to  deter  others :  so  that  even  this  grand  instance  pro- 
ceeds upon  other  principles  than  those  of  retaliation.  And  truly,  if  sny 
measure  of  punishment  is  to  be  taken  from  the  damage  sustained  by  the 
sufferer,  the  punishment  ought  rather  to  exceed  than  equal  the  injury : 
since  it  seems  contrary  to  reason  and  equity,  that  the  guilty  (if  conricted) 
should  suffer  no  more  than  the  innocent  has  done  before  him ;  especially  as 
the  suffering  of  the  innocent  is  past  and  irrevocable,  that  of  the  guilty  is  fu* 
ture,  contingent,  and  liable  to  be  escaped  or  evaded.  With  regard  indeed 
to  crimes  that  are  incomplete,  which  consist  merely  in  the  intention,  and 
are  not  yet  carried  into  act,  as  conspiracies  and  the  like  ;  the  innocent  has 
a  chance  to  frustrate  or  avoid  the  villany,  as  the  conspirator  has  also  a 
chance  to  escape  his  punishment :  and  this  may  be  one  reason  why  the 
lex  toLumis  is  more  proper  to  be  inflicted,  if  at  all,  for  crimes  that  consist  in 
intention,  than  for  such  as  are  carried  into  act.  It  seems  indeed  consonant 
to  natural  reason,  and  has  therefore  been  adopted  as  a  maxim  by  several 
theoretical  writers  (r),  that  the  punishment  due  to  the  crime  of  which  one 
falsely  accuses  another,  should  be  inflicted  on  the  perjured  informer. 
Accordingly,  when  it  was  once  attempted  to  introduce  into  England  the 
law  of  retaliation,  it  was  intended  as  a  punishment  for  such  only  as  pre- 
ferred malicious  accusations  against  others  ;  it  being  enacted  by  statute  37 
Edw.  III.  ch.  18.  that  such  as  preferred  any  suggestions  to  the  king's  great 
council  should  put  in  sureties  of  taliation  ;  that  is,  to  incur  the  same  pain 
that  the  other  should  have  had,  in  case  the  suggestion  were  found  untrue. 
But,  after  one  yearns  experience,  this  punishment  of  taliation  was  rejected, 
and  imprisonment  adopted  in  its  stead  (s). 

But  though  from  what  has  been  said  it  appears,  that  there 
[  *ld  ]    cannot  be  any  regular  or  determinate  method  of  rating  the  *quan- 

tity  of  punishments  for  crimes,  by  any  one  uniform  rule ;  but  they 
must.be  referred  to  the  will  and  discretion  of  the  legislative  power :  yet 
there  a^e  some  general  principles,  drawn  from  the  nature  and  circum- 
stances of  the  crime,  that  may  be  of  some  assistance  in  allotting  it  an 
adequate  punishment. 

As,  first,  with  regard  to  the  object  of  it ;  for  the  greater  and  more  exalted 
the  object  of  an  injury  is,  the  more  care  should  be  taken  to  prevent  that  in- 
jury, and  of  course  under  this  aggravation  the  punishment  should  be  more 
severe.  Therefore  treason  in  conspiring  the  king^s  death  is  by  the  English 
law  punished  with  greater  rigour  than  even  actually  killing  any  private 
subject.  And  yet,  generally,  a  design  to  transgress  is  not  so  flagrant  an 
enormity  as  the  actual  completion  of  that  design.  For  evil,  the  nearer  we 
approach  it,  is  the  more  disagreeable  and  shocking ;  so  that  it  requires 
more  obstinacy  in  wickedness  to  perpetrate  an  unlawful  action,  than  barely 
to  entertain  the  thought  of  it :  and  it  is  an  encouragement  to  repentance 
and  remorse,  even  till  the  last  stage  of  any  crime  >  that  it  never  is  too  late  to 
retract ;  and  that  if  a  man  stops  even  here^  it  is  better  for  him  than  if  he 
proceeds :  for  which  reason  an  attempt  to  rob,  to  ravish,  or  to  kill,  is  far 

(r)  Becctf.  c  15.  |«)  St«t.  S8  Edw.  m.  c.  0 

biemen  hy  intimating  that  it  was  a  less  crime    every  sound  monliat  there  can  ba  no  differ- 
to  kill  a  poor  old  man»  than  to  kill  a  nobleman    ence. 
•vea  in  the  bloon  of  yoath  7    la  the  eye  of 
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leas  penal  than  the  actual  robbery,  rape,  or  murder.  But  in  the  case  of  a 
treasonable  conspiracy,  .the  object  whereof  is  the  king's  majesty,  the  bare 
intention  will  deserve  the  highest  degree  of  severity  ;  not  because  the  in- 
tention is  equivalent  to  the  act  itself :  but  because  the  greatest  rigour  is  no 
more  than  adequate  to  a  treasonable  purpose  of  the  heart,  and  there  is  no 
greater  left  to  inflict  upon  the  actual  execution  itself. 

Again :  the  violence  of  passion,  or  temptation,  may  sometimes  alleviate 
a  crime ;  as  theft,  in  case  of  hunger,  is  far  more  worthy  of  compassion  than 
when  committed  through  avarice,  or  to  supply  one  in  luxurious  excesses. 
To  kill  a  man  upon  sudden  and  violent  resentment,  is  less  penal  than  upon 
cool  deliberate  malice.  The  age,  education,  and  character  of  the 
offender :  the  repetition  (or  otherwise)  *of  the  offence ;  the  time,  [  *16  ] 
the  place,  the  company  wherein  it  was  committed ;  all  these,  and 
a  thousand  other  incidents,  may  aggravate  or  extenuate  the  crime  {t). 

Farther :  as  punishments  are  cMefly  intended  for  the  prevention  of  fu- 
ture crimes,  it  is  but  reasonable  that  among  crimes  of  different  natures 
those  should  be  most  severely  punished,  which  are  the  most  destructive  of 
the  public  safety  and  happiness  (u) ;  and,  among  crimes  of  an  equal  ma^ 
ligniiy,  those  which  a  man  has  the  most  frequent  and  easy  opportunities  of 
committing,  which  cannot  be  so  easily  guarded  against  as  others,  and 
which  therefore  the  offender  has  the  strongest  inducement  to  commit ;  ac- 
cording to  what  Cicero  observes  (u), "  ea  sunt  anifnadvertenda  peceala  maxime^ 
q^ae  diJUUUme praeeaventur."  Hence  it  is,  that  for  a  servsnt  to  rob  his  mas- 
ter is  m  more  cases  capital,  than  for  a  stranger :  if  a  servant  kills  his 
master,  it  is  a  species  of  treason  (15);  in  another  it  is  only  murder :  to  steal 
a  handkerchief,  or  other  trifle  of  above  the  value  of  twelve  pence,  privately 
from  one's  person,  is  made  capital  (16) ;  but  to  carry  off  a  load  of  corn  from 
an  open  field,  though  of  fifty  times  greater  value,  is  punished  with  transpor- 
tation only.  And,  in  the  island  of  Man,  this  rule  was  formerly  carried  so  far, 
that  to  take  away  an  horse  or  an  ox  was  there  no  felony,  but  a  trespass, 
because  of  the  difficulty  in  that  little  territory  to  conceal  them  or  carry  them 
off:  but  to  steal  a  pig  or  a  fowl,  which  is  easily  done,  was  a  capital  misde- 
meanor, and  the  offender  was  punished  with  death  (w). 

Lastly :  as  a  conclusion  to  the  whole,  we  may  observe  that  punish- 
ments of  unreasonable  severity,  especially  when  indiscriminately  inflicted, 
have  less  effect  in  preventing  crimes,  and  amending  the  manners  of  a  peo- 
ple, than  such  as  are  more  merciful  in  general,  yet  properly  inter- 
mixed with  due  ^distinctions  of  severity.     It  is  the  sentiment  of    [  *17  ] 

Cf )  Thus  nemMthdoes  (f n  hli  oration  v:ain«t  ttrangsra  m  well  as  citizens ;  and  that  In  the 

MIdias)  finely  works  up  the  aggravrntions  of  the  to-  temple,  whither  the  duty  of  my  oflice  called  me.** 

suits  be  bad  received.    "  I  was  abused,"  says  ye,  («)  Beccer  c.  0. 

*'  by  my  enemy,  in  cold  blood,  out  of  malice,  not  (v)  pro  Stxto  Ro«c*0,  40. 

by  neftt  of  wine,  in  the  morning,  publicly,  before  («)  4  Inst.  S85. 

(15)  This  is  no  longer  law.  By  0  Geo.  IV.  c.  29, 6  6,  which  enacts,  '*  that  if  any  person  shall 
31. 4  2,  repealing  25  fid.  III.  st  6,  c.  2,  respect-  ateal  any  chattel,  money,  or  TaluaUe  securitv 
i^g  petit  treaeon,  it  is  enacted,  **  that  every  of-  from  the  person  of  another,  or  ahall  aasault 
fence  which  before  the  commencement  of  that  any  other  person  with  intent  to  rob  him,  or 
Act  would  have  amounted  to  petit  treason,  shall  shall  with  menaces  or  by  force  demand  any 
be  deemed  to  be  murder  only,  and  no  greater  such  property  of  any  other  person  with  intent  to 
offence ;  and  that  all  persons  guilty  in  resfiect  steal  the  same,  he  shall  bo  guilty  of  felony,  and 
thereof,  whether  as  principals  or  accessaries,  liable  to  be  transported  for  life,  or  for  not  less 
flhsU  be  dealt  with,  indicted,  tried  and  punish-  than  seven  years,  or  to  be  imprisoned  for  not 
•d  as  principals  and  accessaries  in  murder."  exceeding  four  years ;  and,  if  a  male,  to  be 
8m  1  Hawk.  P.  C.  6th  edit.  105.  5  Bum's  J.  once,  twice,  or  thrice,  publicly  or  priT&t«ly 
last  edit  551 ;  post  75,  203.  whipped.** 

(16)  ThU  is  altsnd by  7aad 8 Oao.  IV. a 
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an  ingenious  writer,  who  seems  to  have  well  stadied  the  springs  of  tm^ 
man  action  (ar),  that  crimes  are  more  effectually  prevented  by  the  eer* 
tainty,  than  by  the  severity,  of  punishment.  For  the  excessive  severity  of 
laws  (says  Montesquieu)  (y)  hinders  their  execution :  when  the  ponish- 
ment  surpasses  all  measure,  the  public  will  frequently  out  of  humanity 
prefer  impunity  to  it.  Thus  also  the  statute  1  Mar.  st.  1.  c.  1.  recites  in  its 
preamble,^*  that  the  state  of  every  king  consists  more  assuredly  in  the  love 
of  the  subject  towards  their  prince,  than  in  the  dread  of  laws  made  with 
rigorous  pains ;  and  that  laws  made  for  the  preservation  of  the  common- 
wealth without  great  penalUes  are  more  often  obeyed  and  kept,  than  laws 
made  with  extreme  punishments."  Happy  had  it  been  for  the  nation,  if 
the  subsequent  practice  of  that  deluded  princess  in  matters  of  religion,  had 
been  correspondent  to  these  sentiments  of  herself  and  parliament,  in  mat- 
ters of  state  and  government !  We  may  further  observe  that  sanguinary 
laws  are  a  bad  symptom  of  the  distemper  of  any  state,  or  at  least  of  its 
weak  constitution.  The  laws  of  the  Roman  kings,  and  the  twelve  tables 
of  tbe  decemviri,  were  full  of  cruel  punishments :  the  Porcian  law,  which 
exempted  all  citizens  from  sentence  of  death,  silently  abrogated  them  all. 
In  this  period  the  republic  flourished :  under  the  emperors  severe  punish- 
ments were  revived ;  and  then  the  empire  fell  (17). 

It  is  moreover  absurd  and  impolitic  to  apply  the  same  punishment  to 
crimes  of  different  malignity.  A  multitude  of  sanguinary  laws  (besides  the 
doubt  that  may  be  entertained  concerning  the  right  of  making  them)  do 
likewise  prove  a  manifest  defect  either  in  the  wisdom  of  the  legislative,  or 
the  strength  of  the  executive  power.  It  is  a  kind  of  quackery  in  go- 
vernment, and  argues  a  want  of  solid  skill,  to  apply  the  same  universal  re- 
medy, the  ultimum  supplicium,  to  every  case  of  difliculty.  It  is,  it  must 
be  owned,  much  easier  to  extirpate  than  to  amend  mankind :  yet 
[  *18  ]  *that  magistrate  nrast  be  esteemed  both  a  weak  and  a  creel  sur- 
geon, who  cuts  off  every  limb,  which  through  ignorance  or  in- 
dolence he  will  not  attempt  to  cure.  It  has  been  therefore  ingeniously  pro- 
posed («),  that  in  every  state  a  scale  of  crimes  should  be  formed,  with  a  cor- 
responding scale  of  punishments,  descending  from  the  greatest  to  the  least : 
but,  if  that  be  too  romantic  an  idea,  yet  at  least  a  wise  legislator  will  mark 

(«)  Beccar.  c.  7.  («)  Boccar.  c  «. 

(y)  Sp.  L.  b.  e,  c.  13. 

(17)  The  most  adminble  and  ereellent  sta-  parliameot  (the  time  to  leqnirinf ),  in  a  mor* 

tate  erer  passed  by  the  English  legislature  is  calm  and  quiet  reign  of  another  prince  by  the 

the  1  £aw.  VI.  c.  13.     In  the  preamble  it  like  authority  and  parliament  taken  away," 

states,  in  a  beantiful  and  simple  strain  of  elo-  &c.    It  therefore  repeals  erery  statate  whieb 

quenee,  that  "  Nothins  is  more  godly,  more  has  created  any  treason  since  the  25  Edw.  III. 

sure,  more  to  be  wished  and  desired  betwixt  a  st.  5.  c.  2.    It  repeals  **  all  and  erery  act  of 

prince,  the  supreme  head  and  ruler,  and  the  parliament  concerning  doctrine  or  matters  of 

snbiects  whose  governor  and  head  he  is,  than  religion."    It  repeals  cTeiy  felony  created  bj 

on  tne  prince's  part  great  clemency  and  indul-  the  legislature,  during  the  preceding  long  ana 

gency,  and  rather  too  much  forgiveness  and  cruel  reicn  of  Henry  VIII.    It  repeals  the  stn> 

remission  of  his  royal  power  and  just  punish-  tute  31  Hen.  VIII.  "  that  proclamations  mad* 

ment,  than  exact  severity  and  justice  to  be  by  the  kings,  bigness,  by  the  advice  of  his  ho* 

shewed ;  and  on  the  subjects'  behalf,  that  they  nourable  ooanctl,  should  be  made  and  kept 

should  obey  rather  for  love,  and  for  the  neces-  as  though  they  were  made  by   aathoritj  of 

sity  and  love  of  a  king  and  prince,  than  for  parliament*'    It  repeals  also  the  eztraorainA- 

iear  of  his  strait  and  severe  laws.    But  as  in  ly  statute  de  higvmit,  4  Edw.  I.  st  3.  c.  & 

tempest  or  winter  one  course  and  garment  is  which  enacted,  tnat  if  any  man  married  a  wi« 

convenient,  in  e^m  or  warm  weather  a  more  dow,  or  married  a  second  wife  after  the  death 

liberal  ease  or  lighter  garment  both  may  and  of  the  first,  he  should  be  deprived  of  the  ben<- 

onght  to  be  followed  aod  used  ;  so  we  have  fit  of  clergy,  if  he  was  oonvietedof  any  etov- 

M6II  divers  strait  and  sore  laws  made  in  one  gyaUe  fsUwy  whatever. 
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ikt  principal  divisbns,  and  not  assign  penahiea  of  the  first  degree  to  offences 
#f  an  inferior  rank.  Where  men  see  no  distinction  made  in  the  nature  and 
gradations  of  punishment,  the  generality  will  be  led  to  conclude  there 
is  no  distinction  in  the  guilt.  Thus  in  France  the^  punishment  of  rohbeiy, 
either  with  or  without  murder,  is  the  same  (a) :  hence  it  is,  that  though  per- 
haps thef  are  therefore  subject  to  fewer  robberies,  yet  they  never  rob  but 
they  also  murder  (18),  In.  Cliiaa,  murderers  are  cut  to  pieces,  and  robbers 
not :  hence  in  that  country  they  never  murder  on  the  highway,  though 
they  "oftenTob.  And  in  England,  besides  the  additional  terrors  of  a  speedy 
execution,  and  a  subsequent  exposure  or  dissection,  robbers  have  a  hope 
•f  transportation,  which  seldom  is  ext^ided  to  murderers.  This  has  the 
same  effect  here  as  in  China ;  in  preventing  frequent  assassination  and 
slaughter. 

Yet,  though  in  this  instance  we  may  glory  in  the  wisdom  of  the  En- 
glish law,  we  shall  find  it  more  difficult  to  justify  the  frequency  of  capital 
punishment  to  be  found  therein ;  inflicted  (perhaps  inattentively)  by  a  mul- 
titude of  successive  independent  statutes,  upon  crimes  very  different  in 
^eir  natures.  It  is  a  melancholy  truth,  that  among  the  variety  of  ac- 
tions which  men  are  daily  liable  to  commit,  no  less  than  a  hundred  and  six- 
ty have  been  declared  by  act  of  parliament  (^)  to  be  felonies  without  bene- 
fit of  clergy ;  or,  in  other  words,  to  be  woithy  of  instant  death  (19).  So 
dreadful  a  list,  instead  of  diminishing,  increases  the  number  of  of- 
fenders. *The  ii^ured  through  compassion,  will  often  forbear  to  {  *19  ] 
prosecute;  juries,  through  compassion,  will  sometimes  forget 
their  oaths,  and  either  acquit  the  guilty  or  mitigate  the  nature  of  the  of- 
fence :  and  judges,  through  compassion,  will  respite  one  half  of  the  con- 
victs, and  recommend  them  to  the  royal  mercy.  Among  so  many  chanees 
of  escaping,  the  needy  and  hardened  offender  overlooks  the  multitude 
that  -suffer :  he  boldly  engages  in  some  desperate  attempt,  to  relieve  his 
wants  or  sup]dy  his  vices  :  and,  if  unexpectedly  the  hand  of  justice  over- 
takes him,  he  deems  himself  peculiarly  unfortunate,  in  falling  at  last  a  sa» 
eafice  to  those  laws,  which  long  impunity  has  taught  him  to  contemn. 


CHAPTER  II. 


OP  THE  PERSONS  CAPABLE  OP  COMMimNG 
CRIMES. 

Ha  VINO,  in  the  preceding  chapter,  considered  in  general  the  nature  of 
crimes  and  punishments,  we  are  led  next,  in  the  order  of  our  distribution, 

lony),  and  the  acte  which  have  since  iwen  made. 


M  Sp.  L.  b. «,  c.  If. 

{h)  SeeRuffhead'aii 


index  to  the  aUtntea  (tit.  Fe- 


(18^  Thia  IB  not  now  the  law  of  France.  (19)  Many  of  thoae  nxomua  Acta,  thnragh 

Of  the  preaent  Cnminal  Code,  founded  on  the  well  aacertained  pobcy  and  hamanity  of 

the  Code  Napoleon,  robbery  without  murder  the  legislature,  have  lately  been  repealed,  and 

haa  ceaaed  to  be  a  capital  offence.    And  the  milder  puniahmenta  have  been  aubatituted. 

Mtulc  mentioned  by  the  learned  judge  haa  Throaahout  the  United   Statea  fenenlly 

eeaaed  alao ;  nolbinc  is  more  common  now  the  criminal  code  haa  been  a  aubjeet  of  gnM 

than  inataaoet  of  robberies  without  murder,  attention,  and  haa  been  much  nmtliffrt*^ 
aPsaaoa. 
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to  inquire  what  persons  are,  or  are  not,  capaitiU  of  conunitling  critnes ;  or, 
which  is  all  one,  who  are  exempted  from  the  censures  of  the  law  upon  the 
commission  of  those  acts,  which  in  other  persons  would  be  severaly  punish- 
ed. In  the  process  of  which  inquiry,  we  must  have  recourse  to  particular 
and  special  exceptions :  for  the  general  rule  is,  that  no  person  shall  be  ex* 
cused  from  punishment  for  disobedience  to  the  laws  of  his  country,  ex- 
cepting such  as  are  expressly  defined  and  exempted  by  the  laws  tbem- 
selres. 

All  the  several  pleas  and  excuses,  which  protect  the  committer  of  a  for- 
bidden act  from  the  punishment  which  is  otherwise  annexed  thereto,  may 
be  reduced  to  this  single  consideration,  the  want  or  defect  of  wiU*  An 
involuntary  act,  as  it  has  no  claim  to  merit,  so  neither  can  it  induce  any 
guilt :  the  concurrence  of  the  will,  when  it  has  its  choice  either  to 
[  *21  ]  do  or  to  avoid  the  fact  in  question,  being  the  only  thing  *that  ren- 
ders human  actions  either  praiseworthy  or  culpable.  Indeed,  to 
make  a  complete  crime  cognizable  by  human  laws,  there  must  be  both  a 
will  and  an  act.  For,  though,  in  foro  canscientiae,  a  fixed  design  or  will 
to  do  an  unlawful  act  is  almost  as  heinous  as  the  commission  of  it,  yet,  as 
no  temporal  tribunal  can  search  the  heart,  or  fathom  the  intentions  of  the 
mind,  otherwise  than  as  they  are  demonstrated  by  outward  actions,  it  there^ 
fore  cannot  punish  for  what  it  cannot  know.  For  which  reason  in  all 
temporal  jurisdictions  an  overt  act,  or  some  open  evidence  of  an  intended 
crime,  is  necessary  in  order  to  demonstrate  the  depravity  of  the  wiU,  be- 
fore the  man  is  liable  to  punishment. ,  And,  as  a  vicious  will,  without  a 
vicious  act  is  no  civil  crime,  so,  on  the  other  hand,  an  unwarrantable  act 
without  a  vicious  will  is  no  crime  at  all.  So  that  to  constitute  a  crime 
against  human  laws,  there  must  be,  first,  a  vicious  will ;  and,  secondly,  an 
unlawful  act  consequent  upon  such  vicious  will. 

Now  there  are  three  cases,  in  which  the  will  does  not  join  with  the 
act :  1.  Where  there  is  a  defect  of  understanding.  .  For  where  there  is  no 
discernment,  there  is  no  choice ;  and  where  there  is  no  choice,  there  can 
be  no  act  of  the  will,  which  is  nothing  else  but  a  determination  of  one's 
choice  to  do  or  to  abstain  from  a  particular  action  :  he,  therefore,  that  has 
no  understanding,  can  have  no  will  to  guide  his  conduct.  2.  Where  there 
is  understanding  and  will  sufficient,  residing  in  the  party ;  but  not  called 
forth  and  exerted  at  the  time  of  the  action  done ;  which  is  the  case  of  all 
offences  committed  by  chance  or  ignorance.  Here  the  will  sits  neuter ;  and 
neither  concurs  with  the  act,  nor  disagrees  to  it.  3.  Where  the  action  is 
constrained  by  some  outward  force  and  violence.  Here  the  will  counter- 
acts the  deed ;  and  is  so  far  from  concurring  with,  that  it  loaths  and  dis- 
agrees to,  what  the  man  is  obliged  to  perform.  It  will  be  the  business  of 
the  present  chapter  briefly  to  consider  all  the  several  species  of  defect  in 
will,  as  they  fall  under  some  one  or  other  of  these  general  heads :  as  in- 
fancy, idiocy,  lunacy,  and  intoxication,  which  fall  under  the  first 
[  *22  ]  class ;  misfortune,  and  ignorance,  which  *may  be  referred  to  the 
second ;  and  compulsion  or  necessity,  which  may  properly  rank 
in  the  third. 

I.  First,  we  will  consider  the  case  of  infancy^  or  nonage  ;  which  is  a  de- 
fect of  the  understanding.  Infants,  under  the  age  of  discretion,  ought  not  to 
be  punished  by  any  criminal  prosecution  whatever  (a).  What  the  age  of 
discretion  is,  in  various  nations,  is  matter  of  some  variety.    The  civil  law 

(•)  lII&wk.P.C.9. 
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distiiiguttfaod  the  age  of  iniiiora,  or  those  under  twenty-five  yean  old,  into 
three  stagea  :  infantia,  from  the  birth  till  seven  years  oif  age ;  pueriHa^  from 
soTen  to  fourteen ;  and  puberiast  from  fourteen  upwards.  The  period  of 
jB«imltay  or  childhood,  was  again  subdivided  into  two  equal  paiia :  from 
seven  to  ten  and  an  half  was  aetas  infantiae  proximo ;  from  ten  afid  an  half 
to  fourteen  was  aetas  pubertati  proximo.  During  the  first  stage  of  infancy, 
and  the  next  half  stage  of  childhood,  infaniiae  proxima,  they  were  not  pu- 
nishable for  any  crime  [b).  During  the  other  half  stage  of  childhood, 
approaching  to  puberty,  from  ten  and  an  half  to  fourteen,  they  were  in« 
deed  punishable,  if  found  to  be  doli  capacesy  or  capable  of  mischief:  but 
with  many  mitigations,  and  not  with  the  utmost  rigour  of  the  law  (e). 
During  the  last  stage  (at  the  age  of  puberty,  and  afterwards),  minors 
were  liable  to  the  punished,  as  well  capitally,  as  otherwise. 

The  law  of  England  does  in  some  cases  privilege  an  infant,  under  the 
1^  of  twenty-one,  as  to  common  misdemeanors,  so  as  to  escape  fine,  im- 
prisonment, and  the  like :  and  particularly  in  cases  of  omission,  as  not 
repairing  a  bridge,  or  a  highway,  and  other  similar  ofiences  (d) ;  for,  not 
having  &e  command  of  his  fortune  till  twenty-one,  he  wants  the  capacity 
to  do  Siose  things  which  the  law  requires.  But  where  diere  is  any  noto- 
rious breach  of  the  peace,  a  riot,  battery,  or  the  like  (which  infants,  when 
full  grown,  are  at  least  as  liable  as  others  to  commit),  for  these  an 
infant,  above  *the  age  of  fourteen,  is  equally  liable  to  aufler,  as  a  [  *23  ] 
person  of  the  full  age  of  twenty-one- 

With  regard  to  capital  crimes,  the  law  is  still  more  minute  and  cireura- 
spect ;  distinguishing  with  greater  nicety  the  several  degrees  of  age  and 
discretion.  By  the  ancient  Saxon  law,  the  age  of  twelve  years  was  est»* 
blished  for  the  age  of  possible  discretion,  when  first  the  understanding 
might  open  (e) ;  and  from  thence  till  the  offender  was  fourteen,  it  was 
aetas  pubertati  proxima,  in  which  he  might  or  might  not  be  guilty  of  a 
crime,  according  to  his  natural  capacity  or  incapacity.  This  was  the  du- 
bious stage  of  discretion  :  but,  under  twelve  it  was  held  that  he  could  not 
be  guilty  in  will,  neither  afler  fourteen  could  he  be  supposed  innocent,  of 
any  capital  crime  which  he  in  fact  committed.  But  by  the  law,  as  it  now 
stands,  and  has  stood  at  least  ever  since  the  time  of  £dward  the  Third, 
the  capacity  of  doing  ill,  or  contracting  guilt,  is  not  so  much  measured  by 
years  and  days,  as  by  the  strength  of  the  delinquent's  understanding  and 
judgment.  For  one  lad  of  eleven  years  old  may  have  as  much  cunning 
as  another  of  fourteen ;  and  in  these  cases  our  maxim  is,  that,  "  malitia 
supplet  aetatetn^  Under  seven  years  of  age  indeed  an  infant  cannot  be 
guilty  of  felony  (/) ;  for  then  a  felonious  discretion  is  almost  an  impossi- 
bility in  nature  :  but  at  eight  years  old  he  may  be  guilty  of  felony  {g)* 
Also,  under  fourteen,  though  an  infant  shall  be  primd  facie  adjudged  to  be 
doli  ineapax ;  yet  if  it  appear  to  the  court  and  jury,  tlmt  he  was  doli  capax^ 
and  could  discern  between  good  and  evil,  he  may  be  convicted  and  sufier 
death.  Thus  a  girl  of  thirteen  has  been  burnt  for  killing  her  mistress : 
and  one  boy  of  ten,  and  another  of  nine  years  old,  who  had  killed  their 
companions,  have  been  sentenced  to  death,  and  he  of  ten  years  actually 
hanged  ;  because  it  appeared  upon  their  trials,  that  the  one  hid  himself, 
and  the  other  hid  the  body  he  had  killed,  which  hiding  manifeated 
a  consciousness  of  guilt,  and  a  discretion  *to  discern  between    [  *24  ] 

W  liuf.  S.  M.  10.  (•)  LL.  AthOttuM,  WUk.  65. 

(e)  Ff.  S9. 6. 14.  50. 17.  111.  47.  S  SI.  (/)  Mir.  6. 4,  »  10.    I  HlL  P.  a  ST. 

f«  IHaLP.C.90  ai,tt.  (g)  Dalt.  Joit. c.  147. 
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good  and  «yil  (g).  And  there  wu  an  instance  in  the  laai  centoxy  where 
a  boy  of  eight  years  old  was  tried  at  Abingdon  for  firing  two  bams ;  and, 
it  appearing  that  he  had  malice,  revenge,  and  cnnning,  he  was  found 
guilty,  condemned,  and  hanged  accordingly  (A).  Thus  also,  in  very  mo- 
dem limes,  a  boy  of  ten  years  old  was  convicted  on  his  own  confession  of 
murdering  his  bedfellow,  there  appearing  in  his  whole  behaviour  plain 
tokens  of  a  mischievous  discretion ;  and,  as  the  sparing  this  boy  merely  on 
account  of  his  tender  years  might  be  of  dangerous  consequence  to  the 
public  by  propagating  a  notion  that  children  might  commit  such  atrocious 
crimes  with  impunity,  it  was  unanimously  agreed  by  all  the  judges  that 
he  was  a  proper  subject  of  capital  punishment  (»).  But,  in  all  such  cases, 
the  evidence  of  that  malice  which  is  to  supply  age,  ought  to  be  strong 
and  clear  beyond  all  doubt  and  contradiction  (1)  (2). 

II.  The  second  case  of  a  deficiency  in  vnll,  which  excuses  from  the 
gnik  of  crimes,  arises  also  from  a  defective  or  vitiated  understanding,  vim, 
in  an  idiot  or  a  lunatic.  For  the  rule  of  law  as  to  the  latter,  which  may 
easily  be  adapted  also  to  the  former,  is,  that,  **  furiosus  furore  solum  puni* 
fur."  In  criminal  cases  therefore  idiots  and  lunatics  are  not  chargeable 
for  their  own  acts,  if  committed  when  under  these  incapacities :  no,  not 
even  for  treason  itself  (ifc)  (3).  Also,  if  a  man  in  his  sound  memory  com* 
mits  a  capital  offence,  and  before  arraignment  for  it,  he  becomes  mad,  he 
ought  not  to  be  arraigned  for  it ;  because  he  is  not  able  to  plead  to  it  with 
that  advice  and  caution  that  he  ought.  And  if,  after  he  has  pleaded,  the 
prisoner  becomes  mad,  he  shall  not  be  tried :  for  how  can  he  make  his  de- 
fence 1  If,  after  he  be  tried  and  found  guilty,  he  loses  his  senses  before 
judgment,  judgment  shall  not  be  pronounced ;  and  if,  after  judgment,  he 


g)  lHal.P.C.SO,r. 

I)  Enlyn  on  1  Hal.  P.  C.  S9. 


(t)  Foster,  7S. 
ik)  3  Inst.  A. 


(1)  By  2  R.  8.  701.  Aoy  person  under 
sixteen  yeart  of  age  convicted  of  an^  felony, 
kuUad  of  being  sentenced  to  imprMonnient 
in  a  State  Prison  may  be  sent  to  the  house 
of  refuge  for  the  reformation  of  juvenile  de- 
linquents in  the  city  of  New-York. 

(8)  Where  an  act  is  made  ieiony  or  treason, 
it  extends  as  well  to  infants,  if  above  the  «ge 
of  fourteen,  as  to  others,  see  Co.  Lit  247. 
Hal.  Hist.  P.  C.  21,  28;  and  this  appears  by 
Mveral  acts  of  parliament,  as  by  1  Jao.  L  ch. 
11,  of  felony  for  marrying  two  wives,  where 
there  is  a  special  exception  of  marriages  be- 
low the  age  of  consent ;  which  in  females  is 
twelve  and  males  fourteen :  so  that  if  the  mar- 
riage were  above  the  age  of  consent,  though 
wiuiin  the  age  of  twenty-one  years,  it  is  not 
exempted  finmn  the  penalty.  See  Bing.  on 
Inf.  09. 190.  So,  bv  the  21  Hen.  VIII.  c.  7, 
oonceming  felony*  by  servanU  that  embeszle 
their  masteis'  goods  delivered  to  them,  there 
is  a  special  proviso  that  it  shall  not  extend  to 
servants  under  the  age  of  eighteen,  who  cer- 
tainly would  have  been  withm  the  penaltjr,  if 
above  the  age  of  fourteen,  though  under  eigh- 
teen years,  unless  thus  excluded  by  a  special 
proviso.  Hale  Hist.  P.  C.  22.  So,  the  12  Ann. 
e.  7,  for  punishing  robberies  in  dwelling- 
iKHises  eieepts  apprenticea  under  the  age  of 
ifteen,  who  shall  rob  their  masteta,  from  the 

(a)  bitaotemyfiMOie  uididk  hnnov 


of  a  roan  that  will  exempt  him  from  justice, 
and  the  punishment  of  the  law.  When  a  maa 
is  guilty  of  a  great  offence,  it  must  be  very 
plain  and  clear  before  he  is  allowed  such  aa 
exemption  on  the  ground  of  lunacy ;  therefore, 
it  is  not  something  unaccountable  in  a  man** 
actions,  that  points  him  out  to  be  such  a  OMd* 
man  as  is  to  be  exempted  from  punishoMnt. 
It  must  be  a  man  that  is  totally  deprived  of 
his  understanding  and  memory ;  one  who  doth 
not  know  what  he  is  doin|  any  more  than  an 
infant,  or  a  wild  beast ;  it  is  only  such  a  one 
who  is  never  the  object  of  punishment.  IS 
How.  St.  Tr.  764.  If  there  be  a  total  want  of 
reason,  it  will  acquit  the  prisoner ;  if  there  be 
an  absolute  temporary  want  of  it,  when  the 
offence  was  committed,  it  will  acquit  the  pri- 
soner ;  but  if  there  be  only  a  partial  degree 
of  insanity,  mixed  with  a  partial  degree  of 
reason,  not  a  full  and  complete  use  of  reason 
(as  Lord  Hale  carefully  and  emphatically  ex- 
presses himselOi  by  a  eompttent  use  of  it,  suf- 
ficient to  have  restrained  those  passions  which 
produce  the  crime ;  if  there  be  thought  and 
design,  a  faculty  to  distinguish  the  nature  of 
actions,  to  discern  the  difference  between 
rooral  good  and  evil,  then  upon  the  fttct  of  the 
offence  proved,  the  judgment  of  the  law  must 
take  place.  Per  Yorke,  Solicitor  Gen.  in 
Lord  Ferrer's  case,  19  How.  St.  Tr.  947, 8» 
et  per  Lawnnce,  J.,  3  Bozn.  J.  84.  ed.  3ia»  8. 
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becomes  of  noneane  memory,  execution  shall  be  stayed :  for  peradventorey 
says  the  humanity  of  the  English  law,  had  the  prisoner  been  of 
sound  memory,  he  might  have  alleged  ^something  in  stay  of  judg*  [  *25  ] 
ment  or  execution  (I)  (4).  Indeed,  in  the  bloody  reign  of  Henry 
the  Eighth,  a  statute  was  made  (m),  which  enacted,  that  if  a  person,  ht' 
ing  compos  mentis,  should  commit  high  treason,  and  after  fall  into  madness, 
he  might  be  tried  in  his  absence,  and  should  suffer  death,  as  if  he  were  of 
perfect  memory.  But  this  savage  and  inhuman  law  was  repealed  by  the 
statute  \  &,2  Ph.  d&  M.  c.  10.  For,  as  is  observed  by  sir  Edward  Coke  (a), 
"  the  execution  of  an  offender  is  for  example,  ut  poena  ad  paucos,  metus  ad 
emnes  perveniat :  but  so  it  is  not  when  a  madman  is  executed  ;  but  should 
be  a  miserable  spectacle,  both  against  law,  and  of  extreme  inhumanity 
and  cruelty,  and  can  be  no  example  to  others."  But  if  there  be  any  doubt, 
whether  the  party  be  compos  or  not,  this  shall  be  tried  by  a  jury  (5).  And 
if  he  be  so  found,  a  total  idiocy,  or  absolute  insanity,  excuses  from  the 
guilt,  and  of  course  from  the  punishment,  of  any  criminal  action  commit^ 
ted  under  such  deprivation  of  the  senses :  but,  if  a  lunatic  hath  lucid  in- 
tervals of  understanding,  he  shall  answer  for  what  he  does  in  those  inter- 
vals as  if  he  had  no  deficiency  (o).  Yet  in  the  case  of  absolute  madmen, 
as  they  are  not  answerable  for  their  actions,  they  should  not  be  permitted 
the  liberty  of  acting  unless  under  proper  control ;  and,  in  particular,  they 
ought  not  to  be  suffered  to  go  loose,  to  the  terror  of  the  king's  subjects. 
It  was  the  doctrine  of  our  ancient  law,  that  persons  deprived  of  their  rea- 
son might  be  confined  till  they  recovered  their  senses  (/>),  without  wanting 
for  the  forms  of  a  commission  or  other  special  authority  from  the  crown : 


(D  1  Hal.  P.  C.  U. 
(M)  S3  H.  VIIL  c.  90. 
(a)  3  Inst.  0. 


(o)  1  Hal.  P.  C.  31. 

(f)  Bro.  Abr,  t.  Cormct  101. 


(4)  S«e  accordingly,  2  R.  S.  607,  606 :  and 
for  the  mode  of  trying  the  qneation  of  in- 
•anity  "fter  sentence,  see  id.  656. 

(5)  The  most  of  the  previous  Acts  are  now 
fspealed  by  0  Oeo.  IV.  e.  40,  which  enacts,  in 
section  36,  that  justices  at  their  petty  ses- 
sions, held  next  after  the  J  5th  day  of  August 
in  erery  year,  shall  call  upon  the  oreneers  to 
make  reuurns  of  insane  pisrsons,  under  a  pe- 
nalty of  W,  for  neglect. 

Section  38  authorizes  the  justices  of  the 
peace  to  call  upon  the  ovenieers  to  bring  any 
poor  person  deemed  lo  be  inssne  before  two 
justices,  who,  upon  due  examination,  may 
cause  the  party  to  be  sent  to  the  lunatic  asy- 
lum or  licensed  house,  and  make  an  order  for 
his  allowance  ;f  no  person  to  be  removed,  un- 
less under  a  justice's  order,  or,  when  cured, 
orerseem  are  to  delirer  to  the  keeper  a  eerti- 
Ceate  of  examination. 

By  section  44,  persons  wandering  about, 
deemed  to  be  insane,  though  not  chargeable, 
two  justices  may  make  an  order  for  mainte- 
nance, as  in  oases  of  persons  actuallr  charge- 
able. If  the  estate  ot  the  party  shall  be  snffi- 
flient,  ofsrseers  may  recover  their  expenses  by 

By  section  S5,  persons  eonricted  of  anj  of- 
fonce  beooming  insane  whilst  under  imprison- 
Bent,  may  be  removed  by  an  order  of  the 
BMietary  of  State  to  any  county  asylum ; 


and,  if  they  should  recover  before  the  time  of 
their  imprisonment  shall  have  expired,  thej 
may  be  remanded  to  prison ;  so,  if  their  im- 
prisonment shall  have  expired,  they  are  to  be 
discharged. 

By  section  56,  the  visitors  of  county  asy- 
lums are  directed  to  prepare  annual  reports  of 
the  patients  confineo  therein,  and  to  furnish 
the  Secretary  of  Stato,  and  the  Clerk  to  the 
Commissioners,  under  0  Geo.  IV.  c  41,  with 
a  copy. 

Vide  also  0  Oeo.  IV.  e.  41,  intitled  '*Ab 
Act  to  regulate  the  Care  and  Treatment  of 
Insane  Persons  in  Enxland  ;**  which,  l^'sec- 
tion  21,  makes  it  a  raisaemeaaor  in  the  keeper 


or  other  superintendant  of  any  licensed  1 
concesling  any  insane  person'from  the  i~ 
tion  of  the  commissioners  or  visitors. 

An  idiot,  or  person  bom  deaf  and  dumb,  or 
any  one  who  is  lun  conmoa  at  the  time,  cannot 
be  an  approver.  H.  P.  C.  282,  ^  5,  voL  3. 
But,  if  ne  who  wants  discretion,  commit  a 
trespass  sgainst  the  person  or  possession  of 
another,  he  shall  be  compelled  in  a  civil  action 
to  give  satisfaction  for  tne  damage.  Id.  vd.  I 
and  3,  ^  5.  3  Bac.  Abr.  131.  So  he  who  in- 
vites a  madman  to  commit  murder,  or  other 
crime,  is  a  principal  otTender,  and  as  muek 
punishable  as  if  he  had  done  it  hiB»el£  M* 
4,67.     1  Hale.  647. 

See  also  10  Geo.  IV.  e.  16. 


t  Aatothafofmandextantof  snchocdeiStaaeJbMT.  Jfa«Um,9M.andR. 
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and  new,  by  the  vagrant  act8(^),  a  method  is  chalked  out  for  impiiaoning, 
chaining,  and  sending  them  to  their  proper  homes  (7). 

III.  Thirdly ;  as  to  artificial,  volmitarily  contracted  madness,  by  ilmiiibfi* 
Mss  or  intoxication,  which,  depriving  men  of  their  reason,  puts  them  in  a 

temporary  frenzy ;  our  law  looks  upon  this  as  an  aggravation  of 
[  *26  ]  the  offence,  rather  *than  as  an  excuse  for  any  criminal  misbe- 
.  haviour.  A  drunkard,  says  sir  Edward  Coke  (r),  who  is  voluui* 
tortus  daemon^  hath  no  privilege  thereby ;  but  what  hurt  or  ill  soever  he 
doth,  his  drunkenness  doth  aggravate  it :  nam  omne  crimen  ebrteias^  et  m- 
cendit,  et  detegit.  It  hath  been  observed,  that  the  real  use  of  strong  li* 
quors,  and  the  abuse  of  them  by  drinking  to  excess,  depend  much  upon 
the  temperature  of  the  climate  in  which  we  live.  The  same  indulgence, 
which  may  be  necessary  to  make  the  blood  move  in  Norway,  would  make 
an  Italian  mad.  A  German  therefore,  says  (he  president  Montesquieu  (f), 
drinks  through  custom,  founded  upon  constitutional  necessity ;  a  Spaniard 
drinks  through  choice,  or  out  of  the  mere  wantonness  of  luxury :  and 
drunkenness,  he  adds,  ought  to  be  more  severely  punished,  where  it  makes 
men  mischievous  and  mad,  as  in  Spain  and  Italy,  than  where  it  only  ren- 
ders them  stupid  and  heavy,  as  in  Germany  and  more  northern  countries. 
And  accordingly,  in  the  warm  climate  of  Greece,  a  law  of  Pittacus  en- 
acted, "  that  he  who  committed  a  crime  when  drunk,  should  receive  a 
double  punishment  ;*'  one  for  the  crime  itself,  and  the  other  for  the  ebriety 
which  prompted  him  to  commit  it  (<).  The  Roman  law  indeed  made 
great  allowances  for  this  vice :  *^per  vinum  delapsis  capitalis  poena  remits 
titur  (u)."  But  the  law  of  England,  considering  how  easy  it  is  to  coun- 
terfeit this  excuse,  and  how  weak  an  excuse  it  is  (though  real),  will  not 
suffer  any  man  thus  to  privilege  one  crime  by  another  (to). 

IV.  A  fourth  deficiency  of  will,  is  where  a  man  commits  an  unlawful 
act  by  misfortune  or  chance^  and  not  by  design.  Here  the  will  observes  a 
total  neutrality,  and  does  not  co-operate  with  the  deed ;  which  therefore 
wants  one  main  ingredient  of  a  crime.     Of  this,  when  it  afifects  the  life  of 

another,  we  shall  find  more  occasion  to  speak  hereafter ;  at  pre- 
[  ^27  ]    sent  only  observing,  that  if  any  accidental  mischief  ^happens  to 

follow  from  the  performance  of  a  lawful  act,  the  party  stands  ex- 
cused from  all  guilt :  but  if  a  man  be  doing  any  thing  unlawful^  and  a 
consequence  ensues  which  he  did  not  foresee  or  intend,  as  the  death  of  a 
man  or  the  like,  his  want  of  foresight  shall  be  no  excuse ;  for,  being  guilty 
of  one  offence,  in  doing  antecedently  what  is  in  itself  unlawful,  he  is 
criminally  guilty  of  whatever  consequence  may  follow  the  first  misbeha- 
viour (x)  (8). 

(q)  17  Geo.  II.  c.  ft.  («)  Ff.  40. 10.  6. 

(r)  1  Inst.  S47.  (w)  Plowd.  19. 

(«)  Sp.  L.  b.  14,  c.  10.  (c)  1  HaL  P.  C.  M. 
(0  Puff.  L.  of  N.  b.  8,  c.  S. 

(7)  See  1  R.  S.  634.  P.  C.  475. 

(8)  But  a  very  important  difltioction  is  made  A  peraoo  commiuing  or  attanptiiif  a  tras- 
in  tueh  caaea,  viz.  whether  the  unlawful  act  pasa,  or  other  injury  to  prifate  righta  or  pro- 
ia  alao  in  ita  original  nature  irrong  and  mia-  perty,  and  while  ao  doing  moobmtinlji  killinc 
ekievoua,  for  a  peraon  ia  not  anawerable  for  another,  is  guilty  of  manalauphter  in  tne  tbira 
t)io  accidental  conaequeacea,  though  fatal,  of  degreoi  and  pnniahable  with  impriaonment  for 
an  act,  which  ia  merely  a  malum  prohibUwi ;  not  more  than  four  nor  lasa  than  two  yean ;  (S 
aa  where  any  unfortunate  accident  hap^na  R.  S.  661) :  if  the  kilUikg  were  by  one  •ctuallv 


from  an  unqualified  person  being  in  purauit  of   committing  fekny ,  ii  Mfm  to  bt  mordtr.    (Ia« 
game,  he  ia  amenable  only  to  the  aame  extent    657). 
M  a  maa  duly  qoftUiSwi.    FesL  2S0L    2  HaL 
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V.  Fifthly ;  ignorance  or  mistake  is  another  defect  of  will ;  when  a 
man,  intending  to  do  a  lawful  act,  does  that  which  is  unlawful.  For  here 
the  deed  and  Uie  will  acting  separately,  there  is  not  that  conjunction  be- 
tween them,  which  is  necessary  to  form  a  criminal  act.  But  this  must  be 
an  ignorance  or  mistake  of  fact,  and  not  an  error  in  point  of  law.  As  if 
a  man,  intending  to  kill  a  thief  or  housebreaker  in  his  own  house,  by  mis- 
take kills  one  of  his  own  family,  this  is  no  criminal  action  (y) :  but  if  a 
man  thinks  he  has  a  right  to  kill  a  person  excommunicated  or  outlawed, 
wherever  he  meets  him,  and  does  so ;  this  is  wilful  murder.  For  a  mis- 
take in  point  of  law,  which  every  person  of  discretion  not  only  may,  but  is 
bound  and  presumed  to  know,  is  in  criminal  cases  no  sort  of  defence. 
Ignorantia  juris,  quod  quisque  tenetur  scire^  neminem  excusat,  is  as  well  the 
maxim  of  our  own  law  (z),  as  it  was  of  the  Roman  (a)  (9).- 

Yl.  A  sixth  species  of  defect  of  will  is  that  arising  from  compulsion 
and  inevitable  necessity.  These  are  a  constraint  upon  the  will,  whereby 
a  man  is  urged  to  do  that  which  his  judgment  disapproves  ;  and  which, 
it  is  to  be  presumed,  his  will  (if  left  to  itself)  would  reject.  As  punish- 
ments are  therefore  only  inflicted  for  the  abuse  of  that  free  will,  which  God 
has  given  to  man,  it  is  highly  just  and  equitable  that  a  man  should -be  ex- 
cused for  those  acts  which  are  done  through  unavoidable  force  and  com- 
pulsion. 

*1.  Of  this  nature,  in  the  first  place,  is  the  obligation  of  dvil  [  *28  ] 
subjection,  whereby  the  inferior  is  constrained  by  the  Superior  to 
act  contrary  to  what  his  own  reason  and  inclination  would  suggest :  as 
when  a  legislator  establishes  iniquity  by  a  law,  and  commands  the  subject 
to  do  an  act  contrary  to  religion  or  sound  morality.  How  far  this  excuse  « 
will  be  admitted  inforo  conscientiae,  or  whether  the  inferior  in  this  case  is 
not  bound  to  obey  the  divine,  rather  than  the  human  law,  it  is  not  my 
business  to  decide ;  though  the  question,  I  believe,  among  the  casuists, 
will  hardly  bear  a  doubt.  But,  however  that  may  be,  obedience  to  the 
laws  in  being  is  undoubtedly  a  sufficient  extenuation  of  civil  guilt  before 
the  municipsi  tribonal.  The  sheriff,  who  burnt  Latimer  and  Ridley,  in  the 
bigoted  days  of  queen  Mary,  was  not  liable  to  punishment  from  Elizabeth, 
for  executing  so  horrid  an  office  ;  being  justified  by  the  commands  of  that 
magistracy,  which  endeavoured  to  restore  superstition  under  the  holy  au- 
spices of  its  merciless  sister,  persecution. 

(y)  Cro.  Ctr.  538.  (a)  f)r.  2S.  6.  0. 

(«)  Plowd.  843. 

(9)  **  Ignorance  of  th«  law,  which  erery  man  kUi^  part  2,  sect.  2,  art.  3.    In  Vemon'*  eaae, 

if  boand  to  know,  ezcoses  no  man.'*  It  may  be  Mich.  20  Hen.  VII.  fo.  2,  pi.  4,  the  defendants 

aground  for  pacdon.    JBca;  v.  Bailey,  R. and  R.  justified  taking  away  the  plaintiiTs  wife,  on 

C.  C.  1.    The  rule  is  borrowed  from  the  civil  the  ground  that  they  were  accompanying  her 

law,  (D.  lib.  22,   tit.  6,)  without,  however,  to  Westminster,  to  sue  for  a  divorce  in  ease 

adopting  with  it  those  e<]uitable  modifications  of  her  conscience.  It  was  objected  to  the  plea, 

by  which  the  rule  was  originally  accompanied,  that  the  defendants  ought  to  have  taken  her 

some  of  which  it  may  be  proper  to  state.  "/«-  to  the  ordinary  or  the  metropolitan  ;  but  the 

m  igTwrantia  non  produt  adquiren  voUntibug,  plea  was  held  good,  "forperhapt  they  had  not 

emun  vero  petentihue  non  nocet,"  D.  22, 6, 7 ;  or,  knowledge  of  the  ioio  as  to  where  the  divorce 

■s  it  is  expressed  by  the  commentators,  " /«•  should  be  sued."    And  see  Manaei'e  case,  2 

m  error,  vhi  de  damno  etfitando  agitwr,  non  no-  Co.  Rep.  4 ;  Doctor  and  Student,  book  2,  cap. 

tet:  vbi  de  Ivcn  coptando,  noeet :  error  facH  46, 47 ;  Eichhom  v.  Le  Maitre,  2  Wills.  368. 
nguiro  eaeu  nocet.^    *'  MinorHnu  25  oimuc  jtu       To  prevent  the  ignorance  of  a  recent  act 

ignorare  permissum  est :  quod  et  in  faminU  m^  from  injuring  a  paity,  the  act  does  not  take 

qmhuadaan  causie  propter  eexue  infinnitaiem  di-  effect  in  New-York  till  twenty  days  after  it 

<Uur ;  et  ideo,  aicubi  non  eat  deUetum,  eedjurU  is  passed,  unless  there  be  a  special  provision 

egnaratuia,  non  leedmtur :"   D.  22,  6,  0.    And  to  tlie  conUaiy.    1  R.  S.  157,  §  12. 
•ae  Pothier,  TnUi  de  PAstim,  Comdieiio  uuk- 
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Ab  to  persona  in  private  relations  ;  the  principal  case,  w&ere  ccmstraini 
of  a  superior  is  allowed  as  an  excuse  for  criminal  misconduct,  is  with  re- 
gard to  the  matrimonial  subjection  o(  the  wife  to  her  husband ;  for  nei- 
ther a  son  nor  a  servant  are  excused  for  the  commission  of  an7  crime, 
whether  capital  or  otherwise,  by  the  command  or  coercion  of  the  parent 
or  master  (b) ;  though  in  some  cases  the  command  or  authority  of  the 
husband,  either  expressed  or  implied,  will  privilege  the  wife  from  punish- 
ment, even  for  capital  offences.  And  therefore  if  a  woman  commit  theft, 
burglary,  or  other  civil  offences  against  the  laws  of  society,  by  the  coer- 
cion of  her  husband  ;  or  even  in  his  company,  which  the  law  construes  a 
coercion ;  she  is  not  guilty  of  any  crime  ;  being  considered  as  acting  by 
compulsion  and  not  of  her  own  will  (c)  (10).    Which  doctrine  is  at  least 

a  thousand  years  old  in  this  kingdom,  being  to  be  found  among  tiiie 
[  *29  ]    laws  of  king  *Ina,  the  West  Saxon  (d).    And  it  appears  that 

among  the  northern  nations  on  the  continent,  ihis  privilege  ex- 
tended to  any  woman  transgressing  in  concert  with  a  man,  and  to  any 
servant  that  committed  a  joint  offence  with  a  freeman  ;  the  male  or  free- 
man only  was  punished,  the  female  or  slave  dismissed :  "  procul  dubio  quod 
alterum  libertas,  alteruin  necessitas  impelUret  (e)."  But  (besides  that  in  our 
law,  which  is  a  stranger  to- slavery,  no  impunity  is  given  to  servants,  who 
are  as  much  free  agents  as  their  masters)  even  with  regard  to  wives  this 
rule  admits  of  an  exception  in  crimes  that  are  mala  in  se,  and  prohibited 
by  the  law  of  nature,  as  murder  and  the  like  (11) :  not  only  because  these 
are  of  a  deeper  dye,  but  also,  since  in  a  state  of  nature  no  one  is  in  sub- 
jection to  another,  it  would  be  unreasonable  to  screen  an  offender  from  the 
punishment  due  to  natural  crimes,  by  the  refinements  and  subordinations 
of  civil  society.  In  treason  also  (the  highest  crime  which  a  member  of 
society  can,  as  such,  be  guilty  of),  no  plea  of  coverture  shall  excuse  the 
wife;  no  presumption  of  the  husband's  coercion  shall  extenuate  her 
guilt  (/) :  as  well  because  of  the  odiousness  and  dangerous  consequences 
of  the  crime  itself,  as  because  the  husband,  having  broken  through  the 
most  sacred  tie  of  social  community  by  rebellion  against  the  state,  has  no 
right  to  that  obedience  from  a  wife,  wMch  he  himself  as  a  subject  has  for- 
gotten to  pay.  In  inferior  misdemeanors  also  we  may  remark  another 
exception ;  that  a  wife  may  be  indicted  and  set  in  the  pillory  with  her  hu»- 
band,  for  keeping  a  brothel ;  for  this  is  an  offence  touching  the  domestic 
economy  or  government  of  the  house,  in  which  the  wife  has  a  principal 
share  ;  and  is  also  such  an  offence  as  the  law  presumes  to  be  genersdly 
conducted  by  the  intrigues  of  the  female  sex  {g)  (12).    And  in  all  cases, 

(h)  1  Bawk.  p.  G.  S.  (e\  Stiernh.  dejur«au$<m,  L  S,  c.  4. 

(c)  1  Hal.  P.  a  45»  (/)  1  Hal.  P.  C.  47. 

(d)  cap.  57.  ig)  1  Hawk.  P.  C.  S.  3. 

(10)  The  husband,  however,  mutt  be  pre-  (11)  The  law  seems  to  protect  the  wife  in 

sent  when  the  offence  is  conunitted,  or  the  tUftUnun  committed  by  her  in  company  with 

presamption  of  coercion  by  him  does  not  arise,  jher  husband,  except  murder  and  mansUurii- 

IU»  V.  Mani$,  R.  and  R.  G.  C.  270.     The  ter.    Hal.  P.  C.  47. 

wife  is  not  treated  as  an  accessary  to  a  felony  (12)  In  all  mitdem»anon  it  appears  that  the 

for  reeeiTinK  her  husband  who  has  been  guilty  wife  mav  be  found  guilty  with  the  husband, 

of  it,  thougn,  on  the  contrary,  it  appears  the  It  is  saio,  the  reason  why  she  was  excused  in 

husband  would  be  for  receiving  his  wife.    H.  burglary,  larceny,  dec.  was  because  she  could 

P.  C,  Tol.  I,  4  10,  1  HaUt  44.    And  if  an  of-  not  tell  what  property  the  husband  might  claim 

fence  be  committed  by  the  wife  alone,  without  in  the  goods.    10  Mod.  63.  &  335.    But  the 

the  husband's  concurrence,  she  may  be  pu-  better  reason  seems  to  be,  that  by  the  ancieiit 

nished  by  way  of  indictment,  without  him.  Id.  law  the  husband  had  the  benefit  of  the  clergy* 

and  see  Moor,  813.  if  he  could  read«  but  in  no  caae  could  wobmi 
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where  die  wife  offendB  atone,  without  the  company  or  coercion  of  her  faiis* 
band,  she  is  responsiUe  for  her  ofTence,  as  much  as  any  feme-sole. 

*2.  Another  species  of  cofrnpulsion  or  necessity  is  what  our  law  [  *30  ] 
calls  duress  per  minas  (h) ;  or  threats  and  menaces,  which  induce  a 
fear  of  death  or  other  bodily  harm,  and  which  take  away  for  that  reason 
the  guih  of  many  crimes  and  misdemeanors ;  at  least  before  the  human 
tribunal.  But  then  that  fear  which  compels  a  man  to  do  an  unwarrant- 
able action,  ought  to  be  just  and  well-grounded ;  such  '*  qui  eaderepossit  in 
virum  eonstoKtem,  non  timidum  et  meticulosum,^  as  Bractoa  expresses  it  (t), 
in  the  words  of  the  civil  law  (k).  Therefore,  in  time  of  war  or  rebellion,  a 
man  may  be  justified  in  doing  many  treasonable  acts  by  compulsion  of  the 
enemy  or  rebels,  which  would  admit  of  no  excuse  in  the  time  of  peace  (l)  (13.) 
This  howerer  seems  only,  or  at  least  principally  to  hold  as  to  positive 
crimes,  so  created  by  the  laws  of  society ;  and  which  therefore  socie^ 
may  excuse ;  but  not  as  to  natural  offences  so  declared  by  the  law  of  God, 
wherein  human  magistrates  are  only  the  executioners  of  divine  punish- 
ment. And  therefore  though  a  man  be  violently  assaulted,  and  hath  no 
other  possible  means  of  escaping  death,  but  by  killing  an  innocent  person ; 
this  fear  and  force  shall  not  acquit  him  of  murder ;  for  he  ought  rather  to 
die  himself,  than  escape  by  the  murder  of  an  innocent  (m).  But  in  such 
a  case  he  is  permitted  to  kiU  the  assailant ;  for  there  the  law  of  nature, 
and  self-defence,  its  primary  canon,  have  made  him  his  own  protector. 

3.  There  is  a  third  species  of  necessity,  which  may  be  distinguished 
from  the  actual  compulsion  of  external  force  or  fear ;  being  the  result  of 
reason  and  reflection,  which  act  upon  and  constrain  a  man's  will,  and 
oblige  him  to  do  an  action,  which  without  such  obligation  would  be  crimi- 
nal. And  that  is,  when  a  man  has  his  choice  of  two  evils  set  before 
him,  and,  being  under  a  necessity  of  choosing  one,  he  chooses  the 

*least  pernicious  of  the  two.  Here  the  will  cannot  be  said  freely  [  *31  ] 
to  exert  itself,  being  rather  passive  than  active ;  or,  if  active,  it  is 
rather  in  rejecting  the  greate  evil  than  in  choosing  the  less.  Of  this  sort 
is  that  necessity,  where  a  man  by  the  commandment  of  the  law  is  bound 
to  arrest  another  for  any  capital  offence,  or  to  disperse  a  riot,  and  resistance 
is  made  to  his  authority :  it  is  here  justifiable  and  even  necessary  to  beat, 
to  wound,  or  perhaps  to  kill  the  offenders,  rather  than  permit  the  murderer 
to  escape,  or  the  riot  to  continue  ( 1 4).  For  the  preservation  of  the  peace  of 
the  kingdom,  and  the  apprehending  of  notorious  malefactors,  are  of  the 
utmost  consequence  to  the  public ;  and  therefore  excuse  the  felony,  which 
the  killing  would  otherwise  amount  to  (n). 

4.  There  is  yet  another  case  of  necessity,  which  has  occasioned  great  spe- 
culation among  the  writers  upon  general  law ;  vvt.  whether  a  man  in  ex- 

(k)  8e«  book.  I.  p.  Ul.  (})  1  Hal.  P.  C.  50. 

(t)  I  %f.  10.  (m)  1  Hal.  P.  C.  51. 

(»  ^.4.a9*a  (•)  1  Hal.P.C.9S. 

hare   that  benefit  \  it  would  therefore  have  The  only  force  that  doth  ezoose,  it  a  force 

been  an  odiona  proceeding  to  hare  executed  upon  the  sarvon,  and  pfMent  fear  of  death ; 

the  wife,  and  to  hare  dtimissed  the  husband  and  this  foree  and  fear  must  continue  all  the 

with  a  sUght  punishment :  to  aroid  this,  it  was  time  the  party  remains  with  the  rebels.    It  is 

thouxht  bet^r  that  in  such  eases  abe  should  incumbent  upon  men,  who  make  foroe  their 

be  altocether  acquitted ;  but  this  reason  did  defence,  to  shew  an  actual  force,  and  that  they 


apply  to  misdemeanon.  joined  f^  timan  mortia,  H  notntnmi  fnim  dito 

(13)  The  fear  of  having  houses  burnt,  or  fotiurwU,    Post.  14.  216. 
goods  spoiled,  is  no  excuse  in  the  eye  of  the       (14)  See  2  R.  9. 000. 
uw,  for  joining  and  moching  wim  rebels. 
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treme  want  of  food  or  clothing  may  justify  stealing  either,  to  relieve  hi* 
present  necessities  ?  And  this  both  Grotius  (o)  and  Pnffendorf  (jy),  together 
with  many  other  of  the  foreign  jurists,  hold  in  the  affirmative ;  maintaining 
by  many  ingenious,  humane,  and  plausible  reasons,  that  in  such  cases  the 
community  of  goods  by  a  kind  of  tacit  confession  of  society  is  reviyed. 
And  some  even  of  our  own  lawyers  have  held  the  same  (q),  though  it 
seems  to  be  an  unwarranted  doctrine,  borrowed  from  the  notions  of  some 
civilians :  at  least  it  is  now  antiquated,  the  law  of  England  admitting  no 
such  excuse  at  present  {r).  And  this  its  doctrine  is  agreeable  not  only  to 
the  sentiments  of  many  of  the  wisest  ancients,  particularly  Cicero  (^ ),  who 
holds  that  "  suum  cuique  inoommadum  ferendum  est,poHus  quam  de  alterius 
eommodis  detrahendum  ;^  but  also  to  the  Jewish  law,  as  certified  by  king 
Solomon  himself  (i) :  "  if  a  thief  steal  to  satisfy  his  soul  when  he 
[  *32  ]  is  hungry,  he  shall  i^store  *8even-fold,  and  shall  give  all  the  sub- 
stance of  his  house  :"  which  was  the  ordinary  punishment  for  theft 
in  that  kingdom.  And  this  is  founded  upon  the  highest  reason :  for^en's 
properties  would  be  under  a  strange  insecurity,  if  liable  to  be  invaded  ac- 
cording to  the  wants  of  others,  of  which  wants  no  man  can  possibly  be  an 
adequate  judge,  but  the  party  himself  who  pleads  them.  In  this  country 
especially,  there  would  be  a  peculiar  impropriety  in  admitting  so  dubious  an 
excuse :  for  by  our  laws  such  sufficient  provision  is  made  for  the  poor  by 
the  power  of  the  civil  magistrate,  that  it  is  impossible  that  the  most  needy 
stranger  should  ever  be  reduced  to  the  necessity  of  thieving  to  support  na- 
ture. This  case  of  a  stranger  is,  by  the  way,  the  strongest  instance  put 
by  baron  Puffendorf,  and  whereon  he  builds  his  principal  arguments: 
which,  however  they  may  hold  upon  the  continent,  where  the  parsimo- 
nious industry  of  the  natives  orders  every  one  to  work  or  starve,  yet  must 
lose  all  their  weight  and  efficacy  in  England,  where  charity  is  reduced  to 
a  system,  and  interwoven  in  our  very  constitution.  Therefore  our  laws 
ought  by  no  means  to  be  taxed  with  being  unmerciful  for  denying  this  pri- 
vilege to  the  necessitous ;  especially  when  we  consider,  that  the  king,  on 
the  representation  of  his  ministers  of  justice,  hath  a  power  to  soften  the 
law,  and  to  extend  mercy  in  cases  of  peculiar  hardship.  An  advantage 
which  is  wanting  in  many  states,  particularly  those  which  are  democrati- 
cal ;  and  these  have  in  its  stead  introduced  and  adopted,  in  the  body  of  the 
law  itself,  a  multitude  of  circumstances  tending  to  alleviate  its  rigour. 
But  the  founders  of  our  constitution  thought  it  better  to  vest  in  the  crown 
the  power  of  pardoning  particular  objects  of  compassion,  than  to  counte- 
nance and  establish  theft  by  one  general  undistinguishing.iaw. 

VII.  To  these  several  cases,  in  which  the  incapacity  of  committing 
crimes  arises  from  a  deficiency  of  the  will,  we  may  add  one  more,  in  which 
*  the  law  supposes  an  incapacity  of  doing  wrong,  from  the  excel- 
[  *33  ]  lence  and  perfection  of  the  ^person ;  which  extend  as  well  to  the 
will  as  to  the  other  qualities  of  his  mind.  I  mean  the  case  of  the 
king ;  who,  by  virtue  of  his  royal  prerogative,  is  not  under  the  coercive 
power  of  the  law  (u) ;  which  will  not  suppose  him  capable  of  committing  a 
foUy,  much  less  a  crime  (15).  We  are  therefore,  out  of  reverence  and  decen- 

(0)  dejure  h.  ^  p.  I.  9,  e.  S.  («)  de  of.  1. 3.  c,  5.  « 

(»)  L.  of  Nat.  and  N.  1. 2,  c.  fl.  (0  Prov.  vl.  80. 

iq)  Britton.  c.  10.    Mirr.  c.  4.  «  10.  («)  1  Hal.  P.  0. 44. 

(r)  1  Hal.  P.  C.  54. 

(15)  IxL  tha  U.  S.  the  highest  officer  has  xu>  such  exemption. 
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«^,  to  forbear  aaj  idle  inquiries,  of  what  would  be  the  consequence  if  the 
lung  were  to  act  thus  and  thus :  since  the  law  deems  so  highly  of  his  wis- 
dom and  yirtue,  as  not  even  to  presume  it  possible  for  him  to  do  any  thing 
inconsistent  with  his  station  and  dignity ;  and  therefore  has  made  no  pro- 
vision to  remedy  such  a  grievance.  But  of  this  sufficient  was  said  in  a 
former  volume  (v),  to  which  I  must  refer  the  reader. 


CHAPTER  III. 
OP  PRINCIPALS  AND  ACCESSARIES  (!)• 

It  having  been  shewn  in  the  preceding  chapter  what  persons  are,  or  are 
not,  upon  account  of  their  situation  and  circumstances,  capable  of  com- 
mitting crimes,  we  are  next  to  make  a  few  remarks  on  the  different  de- 
grees of  guilt  among  persons  that  are  capable  of  offending ;  viz,  as  prin- 
cipalj  and  as  accessary, 

L  A  man  may  be  principal  in  an  offence  in  two  degrees.  A  principal, 
in  the  first  degree,  is  he  that  is  the  actor,  or  absolute  perpetrator  of  the 
crime ;  and,  in  the  second  degree,  he  is  who  is  present,  aiding,  and  abet- 
ting the  fact  to  be  done  {a).  Which  presence  need  not  always  be  an  actual 
immediate  standing  by,  within  sight  or  hearing  of  the  fact ;  but  there  may 
be  also  a  constructive  presence,  as  when  one  commits  a  robbery  or  murder, 
and  another  keeps  watch  or  guard  at  some  convenient  distance  {b)  (2). 


(v)Bookl.  cIi.7.Mgei44. 
(c)  1  Hftl.  P.  C.  0». 


(ft)  Fotter,  850. 


(1)  S«e  in  ^nenl,  1  Chitty  Crim.  L.  255  to 
275.  3  ed.  id.  index,  tit.  Accessariec,  and  tit. 
Principalt. 

(2)  w  here  a  person  stood  outside  a  house, 
to  receive  goods  which  a  eonfederate  was 
stealing  witun  it,  he  was  held  a  principal,  1 
Ry.  &  M.  C.  C.  96 ;  and  in  the  case  of  pri- 
TatelT  stealing  in  a  shop,  if  several  are  acting 
together,  some  in  the  shop  and  some  out  of  it, 
and  the  property  is  stolen  by  the  hands  of  one 
of  those  who  are  in  the  shop,  those  who  are 
outside  are  equally,  guiltv  as  principals,  Russ. 
6l  R.  C.  C.  343 ;  and  if  several  combine  to 
forge  an  instrument,  and  each  executes  by 
lumself  a  distinct  part  of  the  forgery,  and  they 
are  not  together  when  the  instrument  is  com- 
pleted, they  are  nevertheless  all  guilty  as 
principals.  Russ.  6c  R.  C.  C.  446.  But 
where  a  man  incites  a  guilty  agent  to  commit 
murder,  and  he  is  neither  actualljr  nor  con- 
structively present,  the  perpetrator  is  the  prin- 
cipal felon,  and  the  former  only  an  accettary 
before  the  fact  1  Hale,  435.  3' Inst.  49. 
Persons  not  present  nor  sufficiently  near  to 

'ive  assistance,  are  not  principals.  Ross.  d( 
.C.  C.363.421. 
Mere  pnunce  is  not  sufficient  to  constitute 
the  party  a  principal,  without  he  aidf ,  a»n»t*t 
mnd  ttbtu.  Thus  if  two  are  fighting  and  a 
third  comes  by  and  looks  on,  but  assists  nei- 
ther, he  ia  not  guilty  if  hooucide  ensue,  1 


r 


Hale,  439.  2  Hawk.  c.  29.  s.  10 ;  but  if  save- 
ral  come  with  intent  to  do  mischief,  thou^ 
only  one  does  it,  all  the  rest  are  principals  in 
the  second  decree.  1  Hale,  440.  2  Hawk.  o. 
29.  s.  8.  So,  if  one  present  command  another 
to  kill  a  third,  both  the  agent  and  contriver  are 

Eiilty.  Id. ;  and  see  1  Hale,  442,  3,  4.  2 
awk.  c.  29.  s.  8.  In  a  late  singular  case  it 
was  held,  that  if  a  man  encourage  a  woman 
to  murder  herself,  and  is  present  abetting  her 
while  she  does  so,  such  person  is  guilty  of 
murder  as  a  principal;  and  that  if  two  en- 
courage each  other  to  murder  themselves  to- 
gether, and  one  does  so,  but  the  other  fails  in 
the  attempt  upon  himself,  he  is  a  principal  in 
the  murder  of  the  other ;  but  if  it  be  uncertain 
whether  the  deceased  really  killed  herself,  or 
whether  she  came  to  her  death  by  accident  be* 
fore  the  moment  when  she  meant  to  destroy 
herself,  it  will  not  be  murder  in  either.  Russ. 
dc  R  C.  C.  523. 

Besides  presence,  and  aiding  and  abetting 
the  principal,  there  must  be  a  participation,  m 
thefeloniouM  design,  or  at  least  the  offence  must 
be  within  the  compass  of  the  original  inten- 
tion, to  constitute  a  principal  in  the  second 
degree.  Thus,  if  a  master  assaults  another 
with  malice  prepense,  and  the  servant  being 
ignorant  of  bis  master's  inali|nant  design, 
takes  part  with  him,  the  servant  is  not  an  abet- 
tor of  murder  but  manslaughter  only.    See  1 
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And  this  rule  bftth  ftlso  other  exceptions :  for,  in  case  of  murder  by  poi« 
soning,  a  man  may  be  a  principal  felon  by  preparing  and  laying  the  poison, 
or  persuading  another  to  drink  it  (c)  who  is  ignorant  of  its  poisonous  qosr 
lity  {d),  or  giving  it  to  hira  for  that  purpose ;  and  yet  not  administer  it  him- 
self, nor  be  present  when  the  very  deed  of  poisoning  is  committed  (e). 
And  the  same  reasoning  will  hold,  with  regard  to  other  nrarders 
[  *35  ]  committed  in  the  absence*  of  the  murderer,  by  means  which  he 
had  prepared  beforehand,  and  which  probably  could  not  fail  of 
their  mischievous  effect.  As  by  laying  a  trap  or  pitfall  for  another,  where- 
by he  is  killed :  letting  out  a  wild  beast,  with  an  intent  to  do  mischief,  or 
inciting  a  madman  to  commit  murder,  so  that  death  thereupon  ensues ;  in 
every  of  these  cases  the  party  offending  is  guilty  of  murder  as  a  principal, 
in  the  first  degree.  For  he  cannot  be  called  an  accessary,  that  necessarOy 
pre-supposing  a  principal :  and  the  poison,  the  pitfall,  the  beast,  or  the 
madman,  cannot  be  held  principals,  being  only  the  instruments  of  death. 
As  therefore  he  must  be  certainly  guilty  either  as  principal  or  accessary, 
and  cannot  be  so  as  accessary,  it  follows  that  he  must  be  guilty  as  princi- 
pal, and  if  principal,  then  in  the  first  degree ;  for  there  is  no  other  crimi- 
nal, much  less  a  superior  in  the  guilt,  whom  he  could  aid,  abet,  or 
assist  (f), 

II.  An  accessary  is  he  who  is  not  the  chief  actor  in  the  offence,  nor  pre- 
sent at  its  performance,  but  is  some  way  concerned  therein,  either  brfore  or 
after  the  fact  committed.  In  considering  the  nature  of  which  degree  of 
guilt,  we  wifl,  first,  examine,  what  offences  admit  of  accessaries,  and  what 
not ;  secondly,  who  may  be  an  accessary  before  the  fact :  thirdly,  who 
may  be  an  accessary  after  it :  and,  lastly,  how  accessaries,  considered 
merely  as  such,  and  distinct  from  principals,  are  to  be  treated. 

1.  And,  first,  as  to  what  offences  admit  of  accessaries,  and  what  not. 
In  high  treason  there  are  no  accessaries,  but  all  are  principals  :  the  same 
acts,  that  make  a  man  accessary  in  felony,  making  him  a  principal  in  high 
treason,  upon  account  of  the  heinousness  of  the  crime  (g).  Besides  it  is 
to  be  considered,  that  the  bare  intent  to  commit  treason  is  many  times  ac- 
tual treason :  as  imagining  the  death  of  the  king,  or  conspiring  to  take 
away  his  crown:  And,  as  no  one  can  advise  and  abet  such  a  crime  with- 
out an  intention  to  have  it  done,  there  can  be  no  accessaries  before 
[  *36  ]  the  fact ;  since  the  *very  advice  and  abetment  amount  to  principal 
treason.  But  this  will  not  hold  in  the  inferior  species  of  high 
treason,  which  do  not  amount  to  the  legal  idea  of  compassing  the  death  of 
the  king,  queen,  or  prince.  For  in  those  no  advice  to  commit  them,  unless 
the  thing  be  actually  performed,  will  make  a  man  a  principal  traitor  (A). 

(c)  KeL  58.  (f)  I  HaL  P.  C.  017.    S  Haw.  P.  C.  SU. 

(i)  Foster,  840.  (jr)  3  Inst.  138.    1  Hal.  P.  C.  013. 

(e)  3  Inst.  ISa  (A)  Foster,  34S. 


Hale,  44&     Rau.  &  R.  C.  C.  99.     And  in  guilty,  under  the  statute,  and  aiders  and  abet- 

«rder  to  render  persons  liable  as  principals  in  ters  are  only  principals  in  a  simple  larceny, 

the  second  degree,  the  killing  or  other  act  1  Hale,  529.    So  on  an  indictment  on  the  atm- 

must  be  in  pursuance  of  some  original  unlaw*  tute  against  stabbing,  only  the  party  who  ac- 

lol  purpose,  and  not  c<41ateral  to  it.    1  East,  tually  stabs  is  ousted  of  clergy.    1  Jac.  I.  e. 

P.G.358.  8.    1  East,  P.  C.  348.  350.    1  Hale,  468. 

The  pimiahmetu  of  principals  in  the  second  Principals,  in  the  second  de^e,  may  bm 

degree,  is  in  general  the  same  as  principals  arrairnea  and  /ned,  before  the  principal  in  the 

in  the  fint  degree.    I  Leach,  64.     4  Burr,  first  degree  has  been  outlawed  or  found  guilty. 

207&    But  where  the  act  is  necessarily  per-  1  Hale,  437.     4  Buir.  9076.    2  Hale,  »3.     Q 

MOiuk,  as  in  stealing  privately  from  the  person,  Co.  67. 
he  whose  hvid  tooa  the  property  can  alone  be 
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In  petit  treason,  murder,  and  felonies  with  or  without  benefit  of  clergy  (3), 
there  may  be  accessaries  :  except  only  in  those  offences,  which  by  judg« 
ment  of  law  are  sadden  and  unpremeditated,  as  manslaughter  and  the 
like  ;  which  therefore  cannot  have  any  accessaries  before  the  fact  (i).  So 
too  in  petit  larceny,  and  in  all  crimes  under  the  degree  of  felony,  there  are 
no  accessaries  either  before  or  after  the  fact ;  but  all  persons  concerned 
dierein,  if  guilty  at  all,  are  principals  (k) :  the  same  rule  holding  with  re- 
gard to  the  highest  and  lowest  offences,  though  upon  different  reasons. 
In  treason  all  are  principals, />rop/0roJtiiin  delicti;  in  trespass  all  are  prin- 
cipals, because  the  law,  quae  de  minimis  non  curat,  does  net  descend  to  dis- 
tinguish the  different  shades  of  guilt  in  petty  misdemeanors.  It  is  a  maxim, 
that  accessorius  sequitur  naturam  sui  principalis  (I) :  and  therefore  an  acces- 
sary cannot  be  guilty  of  a  higher  crime  than  his  principal ;  being  only 
punished  as  a  partaker  of  his  guilt.  So  that  if  a  servant  instigates  a 
stranger  to  kill  his  master,  this  being  murder  in  the  stranger  as  principal, 
of  course  the  servant  is  accessary  only  to  the  crime  of  murder ;  though, 
had  he  been  present  and  assisting,  he  would  have  been  guilty  as  principal 
of  petit  treason,  and  the  stranger  of  murder  {m). 

2.  As  to  the  second  point,  who  maybe  an  accessary  before  the  fact ;  sir 
Matthew  Hale  (n)  defines  him  to  be  one,  who  being  absent  at  the  time  of 
the  crime  committed,  doth  yet  procure,  counsel,  or  command  another  to 
commit  a  crime.  Herein  absence  is  necessary  to  make  him  an  accessary : 
for  if  such  procurer,  or  the  like,  be  present,  he  is  guilty  of  the 
crime  as  principal.  If  A  then  advises  B  to  kill  another,  aqd  *B  [  *37  ] 
does  it  in  the  absence  of  A,  now  B  is  principal,  and  A  is  accessa- 
ry in  the  murder.  And  this  holds,  even  though  the  party  killed  be  not  in 
rerum  naturd  at  the  time  of  the  advice  given.  As  if  A,  the  reputed  father, 
advises  B,  the  mother  of  a  bastard  child,  unborn,  to  strangle  it  when  bom, 
and  she  does  so  ;  A  is  accessary  to  this  murder  (o).  And  it  is  also  set- 
tled (p),  that  whoever  procureth  a  felony  to  be  committed,  though  it  be  by 
the  intervention  of  a  third  person,  is  an  accessary  before  the  fact.  It  is 
likewise  a  rule,  that  he  who  in  any  wise  commands  or  counsels  another  to 
commit  an  unlawful  act,  is  accessary  to  all  that  ensues  upon  that  unlaw* 
ful  act ;  but  is  not  accessary  to  any  act  distinct  from  the  other.  And  if  A 
commands  B  to  beat  C,  and  B  beats  him  so  that  he  dies  :  B  is  guilty  of 
murder  as  principal,  and  A  as  accessary  (4).  But  if  A  commands  B  to 
burn  C's  house ;  and  he,  in  so  doing,  commits  a  robbery ;  now  A,  though 
accessary'to  the  burning,  is  not  accessary  to  the  robbery,  for  that  is  a  thing 
of  a  distinct  and  unconsequential  nature  (q)  (5).  But  if  the  felony  com- 
et) 1  H«l.  p.  C.  016.  (a)  1  Hal.  P.  C.  01& 
(Jb)  Ibid,  013.  (0)  Dyer,  180. 

(2)  8  Inst.  ISO.  (p)  Foster,  135. 

(SI)  9  Hawk.  P.  C.  815.  (q)  I  Hal.  P.  C.  017. 

(3)  This  aeems  to  apply  merely  to  felonies,  plexion,  and  not  on  a  different  object  than  that 
where,  by  the  law,  judgment  of  death  ought  to  which  the  agent  was  instigated.  Thus  if 
regularlj  to  ensue,  1  Ime,  618.  1  Bum,  5.  A.  commands  B.to  bum  a  certain  house  with 
Toe  crime  of  petit  treason  is  now  abolished,  which  he  is  well  acquainted,  and  he  bums  an- 
See  ante  16,  note  (15).  ether,  or  to  steal  a  certain  horse,  and  he  steals 

Petit  treason  is  also  abolished  in  New-York,  a  different  one  4.  will  not  be  liable  to  be  in- 

(2  R.  8.  657.)  dieted  as  accessary  to  the  crimes  committed, 

(4)  This  must  be  understood  to  have  refer-  because  B.  acting  in  contradiction  to  the  com- 
ence  to  a  case  where  the  command  is  to  beat  mands  of  A.,  and  that  knowingly,  it  is  on  his 
violently,  i  Hale,  442,  3,  and  4.  1  East,  P.  part  a  mere  ineffectual  temptation,  and  the 
C.  257,  S,  and  9.  Kel.  109, 117.  See  note  8.  specific  crime  he  planned  was  never  complet- 
p.  27.  ed.      Plowd.  475.     Hawk.  B.  2,  c.  29,  §  18. 

(5)  The  crime  mast  be  of  the  same  com-  1  Hale,  617.  Com.  Dig.  Justices,  T.  1  Foat  360, 
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mitted  be  the  same  in  substance  with  that  which  is  comlnanded,  and  only 
varying  in  some  circumstantial  matters ;  as  if,  upon  a  command  to  poison 
Titius,  he  is  stabbed  or  shot,  and  dies  :  the  commander  is  still  accessary  to 
the  murder,  for  the  substance  of  the  thing  commanded  was  the  death  of 
Titius,  and  the  manner  of  its  execution  is  a  mere  collateral  circum- 
stance (r). 

3.  An  accessary  after  the  fact  may  be,  where  a  person,  knowing  a  felo- 
ny to  have  been  committed,  receives,  relieves,  comforts,  or  assists  the 
felon  [s).  Therefore  to  make  an  accessary  ex  post  facto,  it  is  in  the  first 
place  requisite  that  he  knows  of  the  felony  committed  (t)  (6).  In  the 
next  place  he  must  receive,  relieve,  comfort,  or  assist  him.  And  generally, 
any  a88istance,whatever  given  to  a  felon,  to  hinder  his  being  apprehended, 

tried,  or  suffering  punishment,  makes  the  assistor  an  accessary. 
[  *36  ]    As  funiishing  him  with  a  horse  to  escape  his  ^pursuers,  money 

or  victuals  to  support  him,  a  house  or  other  shelter  to  conceal  him, 
or  open  force  and  violence  to  rescue  or  protect  him  (u).  So  likewise  to 
convey  instruments  to  a  /elon  to  enable  him  to  break  gaol,  or  to  bribe  the 
gaoler  to  let  him  escape,  makes  a  man  an  accessary  to  the  felony.  But 
to  relieve  a  felon  in  gaol  with  clothes  or  other  necessaries,  is  no  offence  ; 
for  the  crime  imputable  to  this  species  of  accessary  is  the  hinderance  of 
public  justice,  by  assisting  the  felon  to  escape  the  vengeance  of  the  law  (v). 
To  buy  or  receive  stolen  goods,  knowing  them  to  be  stolen,  falls  under 
none  of  these  descriptions ;  it  was  therefore  at  common  law  a  mere  mis- 
demeanor, and  made  not  the  receiver  accessary  to  the  theft,  because  he  re- 
ceived the  goods  only,  and  not  the  felon  (to) :  but  now  by  the  statutes  5 
Ann.  c.  31.  and  4  Geo.  I.  c.  1 1.  (7)  all  such  receivers  are  made  accessaries 
(where  the  principal  felony  admits  of  accessaries)  (a),  and  may  be  tran- 
sported for  fourteen  years ;  and,  in  the  case  of  receiving  linen  goods  stolen 
from  the  bleaching-grounds,  are  by  statute  18  Geo.  II.  c.  27.  declared 
felons  without  benefit  of  clergy  (8).  In  France  such  receivers  are  punish- 
ed with  death;  and  the  Gothic  constitutions  distinguished  also  three  sorta 
of  thieves,  *'  unum  qui  consilium  daret,  alterum  qui  anUractaret,  tertium  qui 
receptaret  et  occuleret ;  pari  poenae  singulos  ohnoxios  (y)." 

The  felony  must  be  complete  at  the  time  of  the  assistance  given  ;  else 
it  makes  not  the  assistant  an  accessary.  As  if  one  wounds  another  mor- 
tally, and  after  the  wound  given,  but  before  death  ensues,  a  person  assista 
Or  receives  the  delinquent :  this  does  not  make  him  accessary  to  the  homi- 
cide ;  for,  till  death  ensues,  there  is  no  felony  committed  (s).   But  so  strict 

tr)  S  Hawk.  P.  C.  310.  (10)  1  Hal.  P.  C.  OSS. 

(«)  1  Hal.  P.  C.  618.  (c)  Foster,  7S. 

(0  S  Hawk.  P.  C.  310.  (y)  Stlernhook,  de/Mre  Gotk.  h  S.  c.  9. 

(M)  Ibid,  P.  C.  317,  3ia  («)  9  Hawk.  P.  C.  m 

(«)  I  Hal.  P.  C.  630, 021. 

(6)  He  must  know  that  the  felon  is  guilty ;  c.  29,  sach  receivers  may  be  indicted  aa  ae- 
and  it  seems  to  be  the  better  opinion,  that  an  cessaries  after  the  fact,  or  for  a  substaatiTS 
implied  notice  is  not  sufficient.  1  Hale,  323  felony ;  and  in  the  latter  ease,  whether  ths 
and  622.  principal  shall  or  shall  not  hare  been  preTioos- 

In  New- York,  one  who  conceals  an  offender,  ly  convicted,  or  shaU  not  be  amenable  to  jus- 

knowing  that  he  has  commited  a  felony,  or  tice,  and  are  liable  to  transportation  or  impri- 

<gires  him  any  other  aid  that  he  may  avoid  ar-  aonment. 

rest,  trial,  conviction,  or  punishment,  is  an  ac-        (8)  Bjr  7  and  8  Geo.  IV.  c  29^  ^  16,  this 

cessaxy  after  the  fact,  and  no  others  are.    (2  offence  is  punishable  by  transportation  for  life, 

R.  S.  699.)  or  for  any  term  not  less  than  seven  year*»  or 

(7)  5  Ann.  e.  31,  is  repealed  by  7  Geo.  IV.  by  imprisonment  not  exceeding  four  years, 
c.  31,  as  relating  to  this  subject,  and  4  Geo.  I.  with  pubUe  or  private  whippings  for  mal* 
e.  11,  as  to  this  offence,  is  repealed  by  7  and  8  offenders. 

6m>.  IY.  c.  27:  and  now  by  7  and  8  Geo.  lY. 
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is  Uie  law  where  a  felony  is  actually  complete,  in  order  to  do  effectual  jus- 
tice, that  the  nearest  relations  are  not  suffered  to  aid  or  receive  one  an- 
other (9).  If  the  parent  assists  his  child,  or  the  child  the  parent,  if  the 
brother  receives  the  brother,  the  master  his  servant,  or  the  servant  bis  mas- 
ter, or  even  if  the  husband  relieves  his  wife,  who  have  any  of 
them  committed  a  *felony,  the  receivers  become  accessaries  esc  post  [  *39  ] 
facto  {»),  But  a  feme-covert  cannot  become  an  accessary  by  the 
receipt  and  concealment  of  her  husband ;  for  she  is  presumed  to  act  under 
his  coercion,  and  therefore  she  is  not  bound,  neither  ought  she,  to  discover 
her  lord  (a). 

4.  The  last  point  of  inquiry  is,  how  accessaries  are  to  be  treated,  con- 
sidered distinct  from  principals.  And  the  general  rule  of  the  ancient  law 
(borrowed  from  the  Gothic  constitutions)  (b)  is  this,  tbat  accessaries  shall 
suffer  the  same  punishment  as  their  principals  :  if  one  be  liable  to  death, 
the  other  is  also  liable  (c) :  as,  by  the  laws  of  Athens,  delinquents  and 
their  abettors  were  to  receive  the  same  punishment  (d).  Why  then,  it 
may  be  asked,  are  such  elaborate  distinctions  made  between  accessaries 
and  principals,  if  both  sre  to  suffer  the  same  punishment?  For  these 
reasons  :  1.  To  distinguish  the  nature  and  denomination  of  crimes,  that 
the  accused  may  know  how  to  defend  himself  when  indicted  ;  the  com- 
mission of  an  actual  robbery  being  quite  a  different  accusation  from  that 
of  harbouring  the  robber.  2.  Because,  though  by  the  ancient  common 
law  the  rule  is  as  before  laid  down,  that  both  shall  be  punished  alike,  yet 
now  by  the  statutes  relating  to  the  benefit  of  clergy  a  distinction  is  made 
between  them  :  accessaries  after  the  fact  being  still  allowed  the  benefit  of 
clergy  in  all  cases,  except  horse-stealing  {e)  and  stealing  of  linen  from 
bleaching-grounds  (/)  (10) :  which  is  denied  to  the  principals  and  acces- 
saries before  the  fact,  in  many  cases ;  as,  among  others,  in  petit  treason, 
murder,  robbery,  and  wilful  burning  (g).  And  perhaps  if  a  distinction 
were  constantly  to  be  made  between  the  punishment  of  principals  and  ac- 
cessaries, even  before  the  fact,  the  latter  to  be  treated  with  a  little  less  seve- 
rity than  the  former,  it  might  prevent  the  perpetration  of  many  crimes,  by 
increasing  the  difficulty  of  finding  a  person  to  execute  the  deed 
itself  i  as  his  danger  would  be  greater  *than  that  of  his  accom-  [  *40  ]  * 
plices,  by  reason  of  the  difference  of  his  punishment  (A).  3.  Be- 
cause formerly  no  man  could  be  tried  as 'accessary  till  afler  the  principal 
was  convicted,  or  at  least  he  must  have  been  tried  at  the  same  time  with 

(s)  S  Inst  106.    S  Hawk.  P.  C.  ISO.  (t)  Stat.  81  Eliz.  c.  IS. 

(a)  1  Hal.  P.  C.  Ml.  (/)  SUt.  18  Geo.  II.  c.  «7. 

(*)  See  Stiemhook,  iUd,  U)  1  Hal.  P.  C.  «1». 

(c)  S  Inst.  188.  (1)  Beccar.  c.  37. 

(d)  Pott.  Antiq.  b.  1,  c.  96. 


(9)  That  it  (as  stated  in  the  last  section)  if  to  sny  felony  punishable  under  this  Act,  (ex- 
done  m  order  to  prevent  an  arrest,  dec.  cept  only  a  receiver  of  stolen  property,)  shall 
ilO)  See  ante  38  in  notis.  on  conviction  be  liable  to  be  imprisoned  for 
{y  St.  9  Geo.  IV.  c.  31,  accessaries  before  any  term  not  exceeding  two  yean ;  and  every 
thfO  (act  in  cases  of  murder,  are  rendered  person  who  shall  aid,  abet,  counsel,  or  procure 
equally  guilty  with  the  principal  the  commission  of  anv  misdemeanor  punish- 
Bt  St.  7  and  8  Geo.  iV.  c.  29,  it  is  enacted,  able  under  this  Act,  shall  be  liable  to  be  in- 
in  the  61st  section,  "  That  in  every  case  of  dieted  and  punished  as  a  principal  offender." 
felony  punishable  under  this  Act,  every  prin-  And  b^r  7  and  8  Geo.  IV.  c.  30,  a  similar  en- 
cipMd  in  the  second  degree,  and  everr  acces-  aetment  is  made  in  S  26  to  the  above. 
•ary  before  the  fact,  shall  be  punishable  with  These  three  AcU  incorporate  nearly  every 
demk,  or  otherwise  in  the  same  manner  as  the  offence  of  murder,  felony,  and  misdemeanor 
prineipal  in  the  first  degree  is  by  this  Act  pa-  mentioned  and  adverted  to  by  the  learned 
Mishable ;  and  eveiy  aecessaiy  after  the  net  C 
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him :  though  that  law  is  now  much  altered,  as  will  be  shewn  move  fiifff 
in  its  proper  place  (11).  4.  Because,  though  a  man  be  indicted' as  acces* 
sary  and  acquitted,  he  may  afterwards  be  indicted  as  principal :  for  an  ac* 
quittal  of  receiving  or  counselling  a  felon,  is  no  acquittal  of  the  felony 
itself:  but  it  is  matter  of  some  doubt,  whether,  if  a  man  be  acquitted  as 
principal,  he  can  be  afterwards  indicted  as  accessary  before  the  fact ;  since 
those  offences  are  frequently  very  nearly  allied,  and  therefore  an  acquittal 
of  the  guilt  of  one  may  be  an  acquittal  of  the  other  also  (t).  But  it  is 
clearly  held,  that  one  acquitted  as  principal  may  be  indicted  as  an  acces- 
sary after  the  fact ;  since  that  is  always  an  offence  of  a  different  species 
of  guOt,  principally  tending  to  evade  the  public  justice,  and  is  subsequent 
in  its  commencement  to  the  other.  Upon  these  reasons  the  distinction  of 
principal  and  accessary  will  appear  to  be  highly  necessary ;  though  the 
puuishment  is  still  much  the  same  with  regard  to  principals,  aad  such  ac- 
cessaries as  offend  before  the  fact  is  conmiitted  (12). 


CHAPTER  IV. 

OF  OFFENCES  AGAINST  GOD  AND  RELIGION  (1). 

In  the  present  chapter  we  are  to  enter  upon  the  detail  of  the  several 
species  of  crimes  and  misdemeanors,  with  the  punishments  annexed  to 
each  by  the  law  of  England.  It  was  observed  in  the  beginning  of  this 
book  (a),  that  crimes  and  misdemeanors  are  a  breach  and  violation  of  the 
public  rights  and  duties  owing  to  the  whole  community,  considered  as  a 
community,  in  its  social  aggregate  capacity.  And  in  the  very  entrance 
of  these  Commentaries  (5)  it  was  shewn  that  human  laws  can  have  no 
concern  with  any  but  social  and  relative  duties,  being  intended  only  to  re- 
gulate the  conduct  of  man,  considered  under  various  relations,  as  a  mem- 
ber of  civil  society.  All  crimes  ought  therefore  to  be  estimated  merely 
according  to  the  mischiefs  which  they  produce  in  civil  society  (c) ;  and  of 
consequence  private  vices  or  breach  of  mere  absolute  duties,  which  man 
is  bound  to  perform  considered  only  as  an  individual,  are  not,  cannot  be, 
the  object  of  any  municipal  law,  any  farther  than  as  by  their  evil  example, 
or  other  pernicious  effects,  they  may  prejudice  the  community,  and  there- 
by becomes  a  species  of  public  crimes.  Thus  the  vice  of  drunkenness,  if 
committed  privately  and  alone,  is  beyond  the  knowledge,  and  of  course 
beyond  the  reach  of  human  tribunals  :  but  if  committed  publicly,  in  the 
face  of  the  world,  its  evil  example  makes  it  liable  to  temporal  censures. 
The  vice  of  Ipng,  which  consists  (abstractedly  taken)  in  a  criminal  vio- 

(t)  IHaL  P.O.  685,686.    S  Hawk.  P.  C.  873.        (6)  See  book  I.  pages  123^  114. 
Foster.  361.  (c)  Beccar,  ch.  8. 

(a)  See  page  5. 


(in  See  post,  323.  wards  be  tried  for  the  same  offence  under  th» 

(12)  But  if  the  principal  felony  is  commit-    other  jurisdiction, 
tea  on  the  hiAl*  seas,  then  the  accessary  shaU       See  ante  38  in  notie. 


be  tried  like  the  principal  under  the  28  Hen.  (1)  See  in  ceneral,  1  East  P.  G.  1  to  aGt 
VUL  o.  15,  wLich  provides  for  the  trial  of  fe-  2  Chittv's  Or.  X.  13  to  34.  and  id  14.  as  to 
lonies  upon  the  high  seas ;  but  no  one  tried    libels,  dec.  against  the  cbristiaii  religioii,  to^ 


for  an  offence  by  one  jurisdiction  shall  after- 
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Itfaon  of  «nitli,  and  therofore  in  any  ^sliape  is  derogatory  fiom  [  *42  ] 
lound  morality,  is  not  however  taken  notice  of  by  our  law,  un- 
less it  canies  with  it  some  public  inconvenience,  as  spreading  false  news  ^ 
or  some  social  injury,  as  slander  and  malicious  prosecution,  for  which  a 
private  recompense  is  given.  And  yet  drunkenness  and  malevolent  lying 
are  inforo  canseietUiae  as  thoroughly  criminal  when  they  are  not,  as  when 
they  are  attended  with  public  inconvenience.  The  only  difference  is,  that 
both  public  and  private  vices  are  subject  to  the  vengeance  of  eternal  jus- 
tice ;  and  public  vices  are  besides  liable  to  the  temporal  pumshment  of 
kuman  tribunab. 

On  the  other  hand ;  there  are  some  misdemeanors  which  are  punished 
by  the  municipal  law,  that  have  in  themselves  nothing  criminal,  but  are 
made  unlawful  by  the  positive  constitutions  of  the  state  for  public  incon- 
venience ;  such  as  poaching  exportation  of  wool,  and  the  like.  These  are 
naturally  no  offences  at  all ;  but  their  whole  criminality  consists,  in  their 
disobedience  to  the  supreme  power  which  has  an  undoubted  right,  for  the 
well-being  and  peace  of  the  community  to  make  somethings  unlawful 
which  are  in  themselves  indifferent.  Upon  the  whole,  therefore  though 
part  of  the  offences  to  be  enumerated  in  the  following  sheets  are  offences 
against  the  revealed  law  of  God,  others  against  the  law  of  nature,  and 
some  are  offences  against  neither  ;  yet  in  a  treatise  of  municipal  law  we 
must  consider  them  all  as  deriving  their  particular  guilt  here  punishable, 
from  the  law  of  man. 

Having  premised  this  caution  I  shall  next  proceed  to  distribute  the  se- 
veral offences,  which  are  either  directly  or  by  consequence  injurious  to 
civil  society  and  therefore  punishable  by  the  laws  of  England  under  the 
following  general  heads  :  first,  those  which  are  more  immediately  inju- 
rious to  God  and  his  holy  religion ;  secondly,  such  as  violate  and  trans- 
gress the  law  of  nations ;  thirdly,  snoh  as  more  especially  affect  the  sove- 
reign executive  power  of  the  state,  or  the  king  and  his  govern- 
ment ;  fourthly,  such  as  more  directly  ^infringe  the  rights  of  the  [  *43  ] 
public  or  commonwealth ;  and,  lastly,  such  as  derogate  from 
those  rights  and  duties,  which  are  owing  to  particular  individuab,  and  in 
the  preservation  and  vindication  of  which  the  conununity  is  deeply  inte- 
rested. 

First  then,  of  such  crimes  and  misdemeanors,  as  more  immediately  of- 
fend Almighty  God,  by  openly  transgressing  the  precepts  of  religion  either 
natural  or  revealed  ;  and  mediately  by  their  bad  example  and  consequence, 
the  law  of  society  also  :  which  constitutes  that  guilt  in  the  action,  which 
human  tribunals  are  to  censure. 

I.  Of  this  species  the  first  is  that  of  apostasy^  or  a  total  renunciation  of 
Christianity,  by  embracing  either  a  false  religion,  or  no  religion  at  all.  This 
offence  can  only  take  place  in  such  as  have  once  professed  the  true  reli- 
gion. The  perversion  of  a  christian  to  Judaism,  paganism,  or  other  false 
religion,  was  punished  by  the  emperors  Constantius  and  Julian  with  con- 
fiscation of  goods  ((^) ;  to  which  the  emperors  Theodosius  and  Valentinian 
added  capital  punishment,  in  case  the  apostate  endeavoured  to  pervert 
others  to  the  same  iniquity  (e)  :  a  punishment  too  severe  for  any  temporal 
laws  to  inflict  upon  any  spiritual  offence  ;  and  yet  the  zeal  of  our  ances- 

J(i)  Cod.  1.  7. 1.  («)  Ibid. «. 

(2)  See  reference  ente  41.  note  1. 
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ton  imported  it  into  this  coimtry;  for  we  find  by  Bracton(/),  tbuinhit 
time  apostates  were  to  be  burnt  to  death.  Doubtless  the  preservation  of 
Christianity,  as  a  national  religion,  is,  abstracted  from  its  own  intrinsic  truth, 
of  the  utmost  consequence  to  the  civil  state  :  which  a  single  instance  will 
sufficiently  demonstrate.  The  belief  of  a  future  state  of  rewards  and 
punishments,  the  entertaining  just  ideas  of  the  moral  attributes  of  the 
Supreme  Being,  and  a  firm  persuasion  that  he  superintends  and  will  final* 
ly  compensate  every  action  in  human  life  (all  which  are  clearly  revealed 
in  the  doctrines,  and  forcibly  inculcated  by  the  precepts,  of  our  Saviour 
Christ),  these  are  the  grand  foundation  of  all  judicial  oaths  ;  which  call 

God  to  witness  the  truth  of  those  facts,  which  perhaps  may  be  only 
[  *44  ]    known  to  him  and  the  party  attesting :  all  moral  evidenee,  *there- 

fore,  all  confidence  in  human  veracity,  must  be  weakened  by  apos- 
tasy, and  overthrown  by  total  infidelity  (g).  Wherefore  all  affronts  to 
I  chnstianity,  or  endeavours  to  depreciate  its  efficacy,  in  those  who  have 
once  professed  it,  are  highly  deserving  of  censure.  But  yet  the  loss  of 
life  is  a  heavier  penalty  than  the  offence,  taken  in  a  civil  light,  deserves  : 
and  taken  in  a  spiritual  lights  our  laws  have  no  jurisdiction  over  it  This 
punishment  therefore  has  long  ago  become  obsolete ;  and  the  offence  of 
apostasy  was  for  a  long  time  the  object  only  of  the  ecclesiastical  courts, 
which  corrected  the  offender  pro  saluU  animae.  But  about  the  close  of 
the  last  century,  the  civil  liberties  to  which  we  were  then  restored  being 
used  as  a  cloke  of  maliciousness,  and  the  most  horrid  doctrines  subversive 
of  all  religion  being  publicly  avowed  both  in  discourse  and  writings,  it  was 
thought  necessary  again  for  the  civil  power  to  interpose,  by  not  admitting 
those  miscreants  (A)  to  the  privileges  of  society,  who  maintained  such 
principles  as  destroyed  ail  moral  obligation.  To  this  end  it  was  enacted 
by  statute  9  <&  10  W.  III.  c.  32,  that  if  any  person  educated  in,  or  hav-> 
ing  made  profession  of,  the  christian  religion,  shall,  by  writing,  printing, 
teaching,  or  advised  speaking,  deny  the  christian  religion  to  be  true,  or  the 
holy  scriptures  to  be  of  divine  authority,  he  shall  upon  the  first  offence  be 
rendered  incapable  to  hold  any  office  or  place  of  trust;  and,  for  the  second, 
be  rendered  incapable  of  bringing  any  action,  being  guardian,  executor, 
legatee,  or  purchaser  of  lands,  and  shall  suffer  three  years'  imprisonment 
without  bail.  To  give  room  however  for  repentance,  if,  within  four  months 
afler  the  first  conviction,  the  delinquent  will  in  open  court  publicly  renounce 
his  error,  he  is  discharged  for  that  once  from  all  disabilities. 

11.  A  second  offence  is  that  of  heresy ^  which  consists  not  in 
[  *45  ]    a  total  denial  of  Christianity,  but  of  some  of  its  essential  *doc* 

trines,  publicly  and  obstinately  avowed ;  being  defined  by  sir 
Matthew  Hale,  ^^sententia  rerum  divinarum  humano  sensu  excogitata,  palam 
docta  et  pertinaciter  defensa  (t)."  And  here  it  must  also  be  acknowledged 
that  particular  modes  of  belief  or  unbelief,  not  tending  to  overturn  chris* 
tianity  itself,  or  to  sap  the  foundations  of  morality,  are  by  no  means  the 
object  of  coercion  by  the  civil  magistrate.  What  doctrines  shall  therefore 
be  adjudged  heresy,  was  left  by  our  old  constitution  to  the  determination 
of  the  ecclesiastical  judge ;  who  had  herein  a  most  arbitrary  latitude  al- 
lowed him.     For  the  general  definition  of  an  heretic  given  by  Lynde- 

(/)  f.  S.  e.  «.  Hhut  tnttnoriHt  tmrnjuMcihtM,  Hm  UttOmt  T    OU. 

(^)  Utiles  esse  opinienes  has,  qms  negate  cum  tn-  de  LL.  ii.  /. 

Icfii^al,  ^uam  multa  Jirmentur  ^urejvrmdo ;   qtuai'  (h)  MesavyantM  in  oor  andwit  IftW bookl  IS  tiM 

tas  MkUu  tint  fosdirmm  religt^nts  ;  quam  muUos  name  of  unbalieven. 

4Msd  aupplicii  mshis  a  seeUrs  revocavit  ;  futmtqut  (t)  1  Hai.  P.  C.  IM. 
smtta  ttt  toeitisu  dfriim  vUm-  ^Mt,DiwiMnerto- 
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wode  (k)^  extends  to  the  smallest  deviation  from  the  doctrines  of  holy 
church :  '^  haer0tieus  $st  qui  dulntat  defide  cathoUea,  et  qvi  negligit  servare  ea, 

Sae  Ramtma  eceUsia  statuity  seu  servare  decreverat"  Or,  as  the  statute  2 
en,  lY.  c  15.  expresses  it  in  English,  *'  teachers  of  errontous  opinions, 
eontraiy  to  the  faith  and  blessed  determinations  of  the  holy  church."  Very 
contrary  this  to  the  usuage  of  the  first  general  councils,  which  defined  all 
heretical  doctrines  with  the  utmost  precision  and  exactness.  And  what 
ought  to  hare  alleviated  the  punishment,  the  uncertainty  of  the  crime, 
seems  to  have  enhanced  it  in  those  days  of  blind  zeal  and  pious  cruelty. 
It  is  true  that  the  sanctimonious  hypocrisy  of  the  canonists  went  at  first 
no  farther  than  enjoining  penance,  excommunication,  and  ecclesiastical 
deprivation,  for  heresy ;  though  afterwards  they  proceeded  boldly  to  im- 
prisonment by  the  ordinary,  and  confiscation  of  goods  in  pios  uses.  But 
in  the  mean  time  they  had  prevailed  upon  the  weakness  of  bigotted  prin* 
ces,  to  make  the  civil  power  subservient  to  their  purposes,  by  making 
heresy  not  only  a  temporal,  but  even  a  capital  offence :  the  Romish  eccle- 
siastics determining,  without  appeal,  whatever  they  pleased  to  be  heresy, 
and  shifting  off  to  the  secular  arm  the  odium  and  drudgery  of  executions ; 
with  which  they  themselves  were  too  tender  and  delicate  to  intermeddle. 
Nay,  they  pretended  to  intercede  and  pray,  on  behalf  of  the  convicted 
heretic,  ut  eitra  mortis  periculum  sentefUia  circa  eum  moderatur  (l) : 
well  ^knowing  at  the  same  time  that  they  were  delivering  the  [  *46  ] 
unhappy  victim  to  certain  death.  Hence  the  capital  punishments 
inflicted  on  the  ancient  Donatists  and  Manichaeans  by  the  emperors  Theo- 
dosius  and  Justinian  (m) :  hence  also  the  constitution  of  the  emperor 
Frederic  mentioned  by  Lyndewode  (n),  adjudging  all  persons  without  dis- 
tinction to  be  burnt  with  fire,  who  were  convicted  of  heresy  by  the  eccle- 
siastical judge.  The  same  emperor,  in  another  constitution  (o),  ordained 
that  if  any  temporal  lord,  when  admonished  by  the  church,  should  neglect 
to  clear  lus  territories  of  heretics  within  a  year,  it  should  be  lawful  for  good 
catholics  to  seize  and  occupy  the  lands,  and  utterly  to  exterminate  the 
heretical  possessors.  And  upon  this  foundation  was  built  that  arbitrary 
power,  so  long  claimed  and  so  fatally  exerted  by  the  pope,  of  disposing 
even  of  the  ^ngdoms  of  refractory  princes  to  more  dutiful  sons  of  the 
church.  The  immediate  event  of  this  constitution  was  something  singu- 
lar, and  may  serve  to  illustrate  at  once  the  gratitude  of  the  holy  see,  and 
the  just  punishment  of  the  royal  bigot :  for  upon  the  authority  of  this 
very  constitution,  the  pope  afVerwards  expelled  diis  very  emperor  Frederic 
firom  his  kingdom  of  Sicily,  and  gave  it  to  Charles  of  Anjou  (p). 

Christiani^  being  thus  deformed  by  the  daemon  of  persecution  upon  the 
continent,  we  cannot  expect  that  our  own  island  should  be  entirely  free 
from  the  same  scourge.  And  therefore  we  find  among  our  ancient  prece- 
dents (q)  a  writ  de  hasretico  eomburendo^  which  is  thought  by  some  to  be  as 
ancient  as  the  common  law  itself.  However  it  appears  from  thence,  that 
the  conviction  of  heresy  by  the  common  law  was  not  in  any  petty  ecclesi- 
astical court,  but  before  the  archbishop  himself  in  a  provincial  synod ;  and 
that  the  delinquent  was  delivered  over  to  the  king  to  do  as  he  should 
please  with  him:  so  that  the  crown  had  a  control  over  the  spiritual 
power,  and  might  pardon  the  convict  by  issuing  no  process  against 

(*)  Mf.  dt  hmtrttiei9.  (c)  Cod.  1.5. 4. 

(D  Dtcrwta,  L  9,  t.  40^  «.  t7.  (p)  Baldui  tn  Ced.  1.  ft.  4. 

(m)  C0d.ll,t%i.S.  (ff)  F.N.&t00. 

(■)e.4tAMrtikit. 
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[*47]  him;  the  writ  (i^^a^^fiM  eom^irfwufo  being  not  a  writ  *of<Mmtve, 
but  issning  only  by  the  special  direction  of  the  king  in  council  (r)« 

But  in  the  reign  of  Henry  the  Fourth,  when  the  eyes  of  the  christian 
world  began  to  open,  and  the  seeds  of  the  protestant  religion  (though  un- 
der the  opprobrious  name  of  lollardy)  (s)  took  root  in  this  kingdom ;  the! 
clergy  taking  advantage  from  the  king's  dubious  title  to  demand  an  in- 
crease of  their  own  power,  obuined  an  act  of  parliament  (<),  which  sharp- 
ened the  edge  of  persecution  to  its  utmost  keenness.  For,  by  that  statute, 
the  diocesan  alone,  without  the  interrention  of  a  synod,  might  convict  of 
heretical  tenets ;  and  unless  the  convict  abjured  his  opinions,  or  if  after  ab- 
juration he  relapsed,  the  sheriff  was  bound  ex  offido,  if  required  by  the  bi- 
shop, to  commit  the  unhappy  victim  to  the  flames,  without  waiting  for  the 
consent  of  the  crown.  By  the  statute  2  Hen.  V.  c.  7.  lollardy  was  also 
made  a  temporal  offence,  and  indictable  in  the  king's  courts ;  which  did 
not  thereby  gain  an  exclusive,  but  only  a  concurrent  jurisdiction  with  the 
bishop's  consistory. 

Afterwards,  when  the  final  reformation  of  religion  began  to  advance,  the 
power  of  the  ecclesiastics  was  somewhat  moderated :  for  though  what 
neresy  w,  was  not  then  precisely  defined,  yet  we  were  told  m  some  points 
what  it  is  not:  the  statute  25  Hen.  VIII.  c.  14.  declaring  that  offences 
against  the  see  of  Rome  are  not  heresy  ;  and  the  ordinary  being  thereby 
restrained  from  proceeding  in  any  case  upon  mere  suspicion ;  that  is,  un- 
less the  party  be  accused  by  two  credible  witnesses,  or  an  indictment  of 
heresy  be  first  previously  found  in  the  king's  courts  of  common  law.  And 
yet  the  spirit  of  persecution  was  not  then  abated,  but  only  diverted  into  a 
lay  channel.  For  in  six  years  afterwards,  by  statute  31  Hen.  VIII.  c.  14. 
the  bloody  law  of  the  six  articles  was  made,  which  established 
[  *48  ]  the  six  most  contested  points  of  *popery,  transubstantiation,  com- 
munion in'  one  kind,  the  celibacy  of  the  clergy,  monastic  vows, 
the  sacrifice  of  the  mass,  and  auricular  confession ;  which  points  were 
"  determined  and  resolved  by  the  most  godly  study,  pain,  and  travail  of  his 
majesty :  for  which  bis  most  humble  and  obedient  subjects,  the  lords  spi- 
ritual and  temporal,  and  the  commons,  in  parliament  assembled,  did  not 
only  render  and  give  unto  his  highness  their  most  high  ai^d  hearty  thanks," 
but  did  also  enact  and  declare  all  oppugners  of  the  first  to  be  heretics,  and 
to  be  burnt  with  fire ;  and  of  the  Ave  last  to  be  felons,  and  to  suffer  death. 
The  same  statute  established  a  new  and  mixed  jurisdiction  of  clergy  and 
laity  for  the  trial  and  conviction  of  heretics ;  the  reigning  prince  being  then 
equally  intent  on  destroying  the  supremacy  of  the  bishops  of  Rome,  and 
establishing  all  other  their  corruptions  of  the  christian  religion. 

I  shall  not  perplex  this  detail  with  the  various  repeals  and  revivals  of' 
these  sanguinary  laws  in  the  two  succeeding  reigns  ;  but  shall  proceed 
directly  to  the  reign  of  queen  Elizabeth  ;  when  the  reformation  was  finally 
established  with  temper  and  decency,  unsullied  with  party  rancour,  or  per- 
sonal caprice  and  resentment.  By  statute  1  Eliz.  c.  1.  all  former  statutes 
relating  to  heresy  are  repealed,  which  leaves  the  jurisdiction  of  heresy  as 
it  stood  at  common  law ;  vis.  as  to  the  infliction  of  common  censures,  in 
the  ecclesiastical  courts ;  and  in  case  of  burning  the  heretic,  in  the  pro- 
vincial senate  only  (u).     Sir  Matthew  Hale  is  indeed  of  a  different  opinion, 

(r)  I  Hal.  P.  C.  3tf5.  one  Walter  Lolhard,  a  Geman  reformer,  A.  D. 

(«)  So  called  not  from  loUum,  or  tares,  (an  ety-  1315.  Mod.  Un.  Hist.  xxvi.  13.   Spelm.  GteM.STl. 

mology  which  Mras  afterwards  devised  in  order  to  (l)  2  Hen.  IV.  c.  1&. 

Jtt^UM«iviNivofthe]B,MatUi.ziii.aO.}bafiiiom  (if}dBep.83.    lsa^M.tt. 
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laid  holds  that  such  powei  resided  in  the  diocesan  also,  though  he  agrees, 
that  in  either  case  the  writ  de  haeretico  camhurendo  was  not  demandable  of 
common  right,  but  grantable  or  otherwise  merely  at  the  king's  discre- 
tion (u).  But  the  principal  point  now  gained  was,  that  by  this  statute  a 
boundary  is  for  the  first  time  set  to  what  shall  be  accounted  heresy  ;  no- 
thing for  the  future  being  to  be  so  determined,  but  only  such  tenets,  which 
have  been  heretofore  so  declared,  1.  By  the  words  of  the  canonical 
scriptures :  2.  By  the  first  four  general  councils,  or  such  ^others  [  *49  ] 
as  have  only  used  the  words  of  the  holy  scriptures ;  or,  3.  Which 
shall  hereafter  be  so  declared  by  the  parliament,  with  the  assent  of  the 
clergy  in  convocation.  Thus  was  heresy  reduced  to  a  greater  certainty 
than  before  ;  though  it  might  n6t  have  been  the  worst  to  have  defined  it 
in  terms  still  more  precise  and  particular  :  as  a  man  continued  still  liable 
to  be  burnt,  'for  what  perhaps  he  did  not  understand  to  be  heresy  till  the 
ecclesiastical  judge  so  interpreted  the  words  of  the  canonical  scriptures. 

For  the  writ  de  haeretico  comburendo  remained  still  in  force  ;  and  we  have 
instances  of  its  being  put  in  execution  upon  two  anabaptists  in  the  soven- 
teenth  of  Elizabeth,  and  two  arians  in  the  ninth  of  James  the  First.  But 
it  was  totally  abolished,  and  heresy  again  subjected  only  to  ecclesiastical 
correction  pro  salute  animae,  by  virtue  of  the  statute  29  Car.  II.  c.  9.  For 
in  one  and  the  same  reign,  our  lands  were  delivered  from  the  slavery  of 
military  tenures,  our  bodies  from  arbitrary  imprisonment  by  the  habeas  cor- 
pus act ;  and  our  minds  from  the  tyranny  of  superstitious  bigotry,  by  de- 
molishing this  last  badge  of  persecution  in  the  English  law.  » 

In  what  I  have  now  said,  I  would  not  be  understood  to  derogate  from 
the  just  rights  of  the  national  church,  or  to  favour  a  loose  latitude  of  pro- 
pagating any  rude  undigested  sentiments,  in  religious  matters.  Of  pro- 
pagating, I  say ;  for  the  bare  entertaining  them,  without  an  endeavour  to 
difi'use  them,  seems  hardly  cognizable  by  any  human  authority.  I  only 
mean  to  illustrate  the  excellence  of  our  present  establishment,  by  looking 
back  to  former  times.  Every  thing  is  now  as  it  should  be,  with  respect 
to  the  spiritual  cognizance,  and  spiritual  punishment,  of  heresy :  unless 
perhaps  that  the  crime  ought  to  be  more  strictly  defined,  and  no  prosecu- 
tion permitted,  even  in  the  ecclesiastical  courts,  till  the  tenets  in  question 
are  by  proper  authority  previously  declared  to  be  heretical.  Under  these 
restrictions  it  seems  necessary  for  the  support  of  the  national  religion,  that 
the  officers  of  the  church  should  have  power  to  censure  heretics ;  yet  not 
to  harass  them  with  temporal  penalties,  much  less  to  exterminate 
or  ^destroy  them.  The  legislature  hath  indeed  thought  it  pro-  [  *50  ] 
per,  that  the  civil  magistrate  should  again  interpose,  with  regard 
to  one  species  of  heresy  very  prevalent  in  modem  times ;  for  by  statute  9 
^  10  W.  III.  c.  32.  if  any  person  educated  in  the  christian  religion,  or  pro- 
fessing the  same,  shall  by  writing,  printing,  teaching,  or  advised  speaking, 
deny  any  one  of  the  persons  of  the  holy  Trinity  to  be  God,  or  maintain  that 
there  are  more  gods  than  one,  he  shaU  undergo  the  same  penalties  and  in- 
capacities, which  were  just  now  mentioned  to  be  inflicted  on  apostacy  by 
the  same  statute  (3).     And  thus  much  for  the  crime  of  heresy. 

(«)  1  Hal,  p.  C.  406. 

(3)  This  statato  hu  been  repealed  as  fiur  on  the  constnicdon  of  the  common  law.    The 

ae  it  affeots  unitarians  only,  by  the  63  Geo.  9  &  10  W.  III.  has  not  altered  the  common 

III.  c.   160.     Prosecutions  for  reviling  the  law  as  to  the  offence  of  blasphemy,  but  only 

Trinity,  seem  to  have  been  generally  finuned  given  a  cumulative  punishment.     Sea  post. 


Digitized  by 


Google 


94  PUBLIC  WRONGS. 

III.  Another  species  of  offences  against  religion  are  those  which  affect 
ihe  established  church.  And  these  are  either  positive  or  negative :  poaitiTOy 
by  reviling  its  ordinances ;  or  negative*  by  non*confonnity  to  its  worship. 
Of  both  of  these  in  their  order. 

1.  And,  first,  of  the  offence  of  reviling  the  ordinances  of  the  chnrch  (4). 
This  is  a  crime  of  a  much  grosser  nature  than  the  other  of  mere  non* 
conformity :  since  it  carries  with  it  the  utmost  indecency,  arrogance,  and 
ingratitude ;  indecency,  by  setting  up  private  judgment  in  virulent  and 
factious  opposition  to  public  authority  :  arrogance,  by  treating  with  con- 
tempt and  rudeness  what  has  at  least  a  better  chance  to  be  right  than  the 
singular  notions  of  any  particular  man  :  and  ingratitude,  by  denying  that 
indulgence  and  undisturbed  liberty  of  conscience  to  the  members  of  the 
national  church,  which  the  retainers  to  every  petty  conventicle  enjoy. 
However,  it  is.  provided  by  statutes  1  Edw.  VI.  c.  1.  and  1  £liz.  c.  1. 
that  whoever  reviles  the  sacrament  of  the  Lord's  supper  shall  be  punished 
by  fine  and  imprisonment ;  and  by  the  statute  1  Eliz.  c.  2.  if  any  minister 
shall  speak  any  thing  in  derogation  of  the  book  of  common  prayer,  ha 
shall,  if  not  beneficed,  be  imprisoned  one  year  for  the  first  offence,  and  for 
life  for  the  second :  and  if  he  be  beneficed,  he  shall  for  the  first  offence  be 
imprisoned  six  months,  and  forfeit  a  year's  value  of  his  benefice :  for  the 
second  offence  he  shall  be  deprived,  and  suffer  one  year's  imprisonment  : 
and,  for  the  third,  shall  in  like  manner  be  deprived,  and  suffer  im* 
[  *51  ]  prisonment  for  life.  *And  if  any  person  whatsoever  shaU,  in  {days, 
songs,  or  other  open  words,  speak  any  thing  in  derogation,  deprav* 
ing,  or  despising  of  the  said  book,  or  shall  forcibly  prevent  the  reading  of 
it,  or  cause  any  other  service  to  be  used  in  its  stead,  he  shall  forfeit  for  the 
first  offence  an  hundred  marks ;  for  the  second,  four  hundred  ;  and  for  the 
third,  shall  forfeit  all  his  goods  and  chattels,  and  suffer  imprisonment  for 
life  (5).  These  penalties  were  framed  in  the  infancy  of  our  present  esta- 
blishment,  when  the  disciples  of  Rome  and  of  Geneva  united  in  inveigh- 
ing with  the  utmost  bitterness  against  the  English  liturgy  ;  and  the  terror 
of  these  laws  (for  they  seldom,  if  ever,  were  fully  executed)  proved  a  prin- 
cipal means,  under  Providence,  of  preserving  the  purity  as  well  as  decency 
of  our  national  worship.  Nor  can  their  continuance  to  this  time  (of  the 
milder  penalties  at  least)  be  thought  too  severe  and  intolerant ;  so  far  as 
they  are  Levelled  at  the  offence,  not  of  thinking  different  from  the  na- 
tional church,  but  of  railing  at  that  chuirch  and  obstructing  its  ordinances, 
for  not  submitting  its  public  judgment  to  the  private  opinion  of  others. . 
For,  though  it  is  clear  that  no  restraint  should  be  laid  upon  rational  and 
dispassionate  discussions  of  the  rectiiude  and  propriety  of  the  established 
made  of  worship ;  yet  contumely  and  contempt  are  what  no  establish- 
ment can  tolerate  (t;).  A  rigid  attachment  to  trifies,  and  an  intemperate 
zeal  for  reforming  them,  are  equally  ridiculous  and  absurd ;  but  the  latter 
is  at  present  the  less  excusable,  because  from  political  reasons,  sufficiently 

(«)  By  an  ordinance  9S  Aag^.  1845,  which  con-  subjected  the  offender  npon  Indictment  to  a  diacra- 

tinued  tili  the  restoration,  to  preach,  write,  or  print  tionary  fine,  not  exceeding  50  pounds.    (ScobeU. 

any  thinj^  in  derogation  or  depraving  of  the  directty  06.) 
fy,  for  the  then  established  presbyterian  worship. 


54.  n.  7.    And  it  seems  also  the  53  Geo.  III.  c  1  W.  &  M.  s.  1.  c.  18.    1  Bar.  &  Cres.  26. 

160.  does  not  alter  the  common  law,  bat  only  (A)  See  3  B.  &  A.  16!.    1  B.  dc  G.  26. 

removes  the  penalties  imposed  onon  persona  (5)  Thia  atatnta  of  1  £Ux.  c.  2.  was  repeal- 

denying  the  Trinity,  by  9  &  10  w.  III.  c.  32.  ed,  as  far  as  relates  to  proteetaat  distenterii 

and  extenda  to  such  persons  the  benefits  con«  by  the  31  Geo.  III.  e.  32.  a.  3. 
foned  upon  all  other  proteatant  diaaenten,  by 
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hinted  at  in  a  fonner  volume  (to),  it  woold  now  be  extremely  miadvisable 
to  make  any  alterations  in  the  service  of  the  church ;  unless  by  its  own 
consent,  or  unless  it  can  be  shewn  that  some  manifest  impiety  or  shocking 
absurdity  will  follow  from  continuing  the  present  forms. 

2.  Non-conformity  to  the  worship  of  the  church  is  the  other,  or  nega- 
tive branch  of  this  offence.  And  for  this  there  is  much  more  to 
be  pleaded  than  for  the  fonner ;  being  a  *matter  of  private  con-  [  *52  ] 
science,  to  the  scruples  of  which  our  present  laws  have  shewn  a 
very  just  and  christian  indulgence.  For  undoubtedly  all  persecution  and 
oppression  of  weak  consciences,  on  the  score  of  religious  persuasions,  are 
highly  unjustifiable  upon  every  principle  of  natural  reason,  civil  liberty,  or 
sound  religion.  But  care  must  be  taken  not  to  carry  this  indulgence  into 
^uch  extremes,  as  may  endanger  the  national  church  :  there  is  always  a 
difference  to  be  made  between  toleration  and  establishment. 

Non-conformists  are  of  two  soits :  first,  such  as  absent  themselves  from 
divine  worship  in  the  established  church,  through  total  irreligion,  and  at- 
tend the  service  of  no  other  persuasion.  These  by  the  statutes  of  1  £liz. 
o.  2.  23  £liz.  c.  1.  and  3  Jae.  I.  c.  4.  forfeit  one  shilling  to  the  poor  every 
Lord's  day  they  so  absent  themselves,  and  20/.  to  the  king  if  they  con- 
tinue such  default  for  a  month  together.  And  if  they  keep  any  inmate, 
thus  irreligiously  disposed,  in  their  houses,  they  forfeit  lOl.  per  month. 

The  second  species  of  non-conformists  are  those  who  offend  through  a 
mistaken  or  perverse  zeal.  Such  were  esteemed  by  our  laws,  enacted 
since  the  time  of  the  reformation,  to  be  papists  and  protestant  dissenters : 
both  of  which  were  supposed  to  be  equally  schismatics  in  not  communi- 
cating with  the  national  church  ;  with  this  difference,  that  the  papists  di- 
vided from  it  upon  material,  though  erroneous,  reasons  ;  but  many  of  the 
dissenters  upon  matters  of  indifference,  or,  in  other  words,  upon  no  reason 
at  all.  Yet  certainly  ojor  ancestors  were  mistaken  in  their  plans  of  compul- 
sion and  intolerance.  The  sin  of  schism,  as  such,  is  by  no  means  the  object 
of  temporal  coercion  and  punishment.  If  through  weakness  of  intellect, 
through  misdirected  piety,  through  perverseness  and  acerbity  of  temper, 
or  (which  is  often  the  case)  through  a  prospect  of  secular  advantage  in 
herding  with  a  party,  men  quarrel  with  the  ecclesiastical  establishment, 
the  civil  magistrate  has  nothing  to  do  with  it,  unless  their  tenets  and  prac- 
tice are  such  as  threaten  ruin  or  disturbance  to  the  state.  He  is 
bound  indeed  to  protect  the  established  church  ;  *and,  if  this  can  [  *53  ] 
be  better  effected,  by  admitting  none  but  its  genuine  members  to 
offices  of  trust  and  emolument,  he  is  certainly  at  liberty  so  to  do :  the  dis. 
posal  of  offices  being  matter  of  favour  and  discretion.  But,  this  point 
being  once  secured,  all  persecution  for  diversity  of  opinions,  however  ridi- 
culous or  absurd  they  may  be,  is  contrary  to  every  principle  of  sound 
policy  and  civil  freedom.  The  names  and  subordination  of  the  clergy,  the 
posture  o(  devotion,  the  materials  and  colour  of  the  minister's  garment, 
the  joining  in  a  known  or  unknown  form  of  prayer,  and  other  matters  of 
the  same  kind,  must  be  left  to  the  option  of  every  man's  private  judgment. 

With  regard  therefore  to  profe^ton^  dissenters,  although  the  experience  of 
their  turbulent  disposition  in  former  times  occasioned  several  disabilities 
and  restrictions  (which  I  shall  not  undertake  to  justify)  to  be  laid  upon 
them  by  abundance  of  statutes  (or),  yet  at  length  the  legblature,  wiUi  a 

(«)  Book  I.  p.  8. 

(r)»£Uz.c.l.    SOBlii.cO.    »Eliz.c.l.    SSCar.n.cL 
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spirit  of  trne  magnanimity,  extended  that  indulgence  to  these'  sectarf^tf^ 
which  they  themselyes,  when  in  power,  had  held  to  be  countenancing 
schism,  and  denied  to  the  church  of  England  (y).  The  penalties  are 
conditionally  suspended  by  the  statute  1  W.  &  M.  st.  I.e.  18.  "  for  ex^ 
empting  their  majesties'  protestant  subjects,  dissenting  from  the  church  of 
England,  from  the  penalties  of  certain  laws,"  commonly  called  the  tolera^ 
tion  act ;  which  is  confirmed  by  the  statute  10  Ann.  c.  2.  and  declares  thai 
neither  the  laws  above  mentioned,  nor  the  statutes  1  Eliz.  c<  2.  ^  14.  9 
Jac.  I.  c.  4  &  5.  nor  any  other  penal  laws  made  against  popish  recu9antft 
(except  the  test  acts),  shall  extend  to  any  dissenters,  other  than  papists 
and  such  as  deny  the  Trinity :  provided,  1.  that  they  take  the  oaths  of 
allegiance  and  supremacy  (or  make  a  similar  affirmation,  being  quakers) 
(g)  and  subscribe  die  declaration  against  popery ;  2.  that  they  repair  to 
some  congregation  certified  to  and  registered  in  the  court  of  the  bishop  or 
archdeacon,  or  at  the  county  sessions  ;  3.  that  the  doors  of  such  meeting- 
house shall  be  unlocked,  unbarred,  and  unbolted ;  in  default  off 
[  *54  ]  which  *the  persons  meeting  there  are  still  liable  to  all  the  penal- 
ties of  the  former  acts.  Dissenting  teachers,  in  order  to  be  ex^ 
empted  from  the  penalties  of  the  statutes  13  ^  14  Car.  II.  c.  4.  15  Car. 
II.  c.  6.  17  Car.  II.  c.  2.  and  22  Car.  II.  c.  1.  are  also  to  subscribe  the  arti- 
cles of  religion  mentioned  in  the  statute  13  Eliz.  c.  12.  (which  only  con- 
cern the  confession  of  the  true  christian  faith,  and  the  doctrine  of  the  sa- 
craments), with  an  express  exception  of  those  relating  to  the  government 
and  powers  of  the  church,  and  to  infant  baptism  ;  or  if  they  scruple  sub- 
scribing the  same,  shall  make  and  subscribe  the  declaration  prescribed  by 
statute  19  Geo.  III.  c.  44.  professing  themselves  to  be  christians  and  pro- 
teatants,  and  that  they  believe  the  scriptures  to  contain  the  revealed  will 
of  God,  and  to  be  the  rule  of  doctrine  and  practice.  Thus,  though  the 
crime  of  non-conformity  is  by  no  means  universally  abrogated,  it  is  sus- 
pended and  ceases  to  exist  with  regard  to  those  protestant  dissenters,  dui^ 
hig  their  compliance  with  the  conditions  imposed  by  these  acts  ;  and,  un- 
der these  conditions,  all  persons,  who  will  approve  themselves  no  papists 
or  oppugners  of  the  Trinity,  are  left  at  full  liberty  to  act  as  their  con* 
sciences  shaH  direct  them,  in  the  matter  of  religious  worship.  And  if  any 
person:  shall  wilfully,  maliciously,  or  contemptuously  disturb  any  congre- 
gation, assembled  in  any  church  or  permitted  meeting-house,  or  shall 
misuse  any  preacher  or  teacher  there,  he  shall  (by  virtue  of  the  same  sta- 
tute, 1  W.  db  M.)  be  bound  over  to  the  sessions  of  the  peace,  and  forfeit 
twenty  pounds  (6).  But  by  statute  5  Geo.  I.  c.  4.  no  mayor  or  principal 
magistrate  must  appear  at  any  dissenting  meeting  with  the  ensigns  of  his 
office  {a),  on  pain  of  disability  to  hold  that  or  any  other  office :  the  legis- 

(y)  The  ordinance  of  IMS  (before  cited)  Inflicted  («)  Sir  Rumphxeir  Edwin,  a  lord  mayor  of  Lon' 

impriaonment  fcr  a  year  on  the  third  offence,  and  don,  had  the  impraaence  aoon  after  the  toleratioo 

pecuniary  penalties  on  the  former  two,  in  case  of  act  to  go  to  a  presbyterian  meetinff-honse  in  hSa 

uaingthe  book  of  common  prayer  not  only  in  a  place  formalities ;  which  it  alluded  to  by  uean  SwUl.  in 

of  public  worship,  but  also  in  any  private  family.  hiMiaUofatub^  under  the  allegory  of  /ee^  getunr 

(s)  See  Stat.  8  Geo.  I.  c.  0.  on  a  great  horse,  and  eating  custard. 

(6)  To  oonatitnCe  an  offence  within  this  tion,  or  misose  the  preacher,  per  Abbott,  C. 

act,  the  party  mutt  come  into  the  place  of  wor-  J.     2  6.  &  C.  609.  aed  vid.  Peake  R.  132. 

•hip.    See  5  T.  R.  542.    The  enactment  is  5^T.  R.  548.    Bach  defendant  is  liable  to  the 

repeated,  without  the  words,  **  com«  miM,"  in  penalty.    5  T.  R.  542.    An  indiofiniom  foowt 

the  52  Geo.  III.  o.  155.  a.  12,  which  impoaes  at  sesaions  may  be  removed  into  K.  B.  faj 

the  heavier  penalty  of  401.    The  act  appHea  proeecutor  before  rtrdiet.     5  T.  R.  542.    4 

only  where  the  thing  is  dcme  wilfully  and  of  M.  d&  S.  506, 
puxpose,  maliciooaly  to  diaturb  tha  ooagrega* 
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iMte  judging  itamatter  of  pxoprietjr,  that  amode  of  worship,  set  up  in 
iipposition  to  the  national,  when  allowed  to  be  exercised  in  peace,  should 
be  exercised  also  with  decency,  gratitude,  and  humility.  Dissenters  also, 
who  subscribe  the  declaration  of  the  act  19  Geo.  III.  are  exempted  (un* 
less  in  the  case  of  endowed  schools,  and  colleges),  from  the  penalties  of 
&e  statutes  13  ii  14  Gar.  II.  c.  4.  and  17  Gar.  II.  c.  2.  which  prohibit 
(upon  pain  of  fine  and  imprisonment  (all  persons  from  teaching 
school,  unless  they  be  licensed  by  the  ordinary,  and  ^subscribe  a  [  *55  ] 
declaration  of  conformity  to  the  liturgy  of  the  church,  and  re- 
yerently  frequent  divme  service,  established  by  the  laws  of  this  king* 
dom  (7). 

As  to  pspute,  what  has  been  said  of  the  protestant  dissenters  would  hold 
equally  strong  for  a  general  toleration  of  &em ;  provided  their  separation 
was  founded  only  upon  difference  of  opinion  in  religion,  and  their  princi- 
ples did  not  also  extend  to  a  subversion  of  the  civil  government.  If  once 
they  could  be  brought  to  renounce  the  supremacy  of  the  pope,  they  might 
quietly  enjoy  their  seven  sacraments,  their  purgatory,  and  auricidar  con- 
fession ;  their  worship  of  reliques  and  images ;  nay,  even  their  transub- 
stantiation.  But  while  they  acknowledge  a  foreign  power,  superior  to  the 
sovereignty  of  the  kingdom,  they  cannot  complain  if  the  laws  of  that  king- 
dom v^  not  treat  them  upon  the  footing  of  good  subjects. 

Let  us  therefore  now  take  a  view  of  the  laws  in  force  against  the  pa- 
pists ;  who  may  be  divided  into  three  classes,  persons  professing  popery, 
popish  recusants  convict,  and  popish  priests.  1.  Persons  professing  the 
popish  religion^  besides  the  former  penalties  for  not  frequenting  their 
parish  church,  are  disabled  from  taking  their  lands  either  by  descent  or 
purchase,  after  eighten  years  of  age,  until  they  renounce  their  errors ; 
they  must  at  the  age  of  twenty-one  register  their  estates  before  acquired, 
and  aU  future  conveyances  and  wills  relating  to  them ;  they  are  incapable 
of  presenting  to  any  advowson,  or  granting  to  any  other  person  any  avoid- 
ance of  the  same ;  they  may  not  keep  or  teach  any  school  under  pain  of 
perpetual  imprisonment;  and  if  they  willingly  say  or  hear  mass,  thev 
forfeit  the  one  two  hundred,  the  other  one  hundred  marks,  and  each 
shall  suffer  a  year's  imprisonment.    Thus  much  for  persons,  who,  from  the 

(7)  The  13  &  U^Car.  II.  c.  1,  17  Gar.  II.  retidenee  to  take  eaeh  oath.  And  by  laet.  S. 
«.  2.  and  22  Car.  XL  c.  1,  are  repealed  by  the  rach  peraon  may  compel  a  joatiee  to  ■<imiiii«- 
62  Geo.  in.  c.  155.  8. 1.  by  which  all  places  of  ter  such  oath  to  him,  and  to  attest  his  sub- 
religious  worship  of  protestants  must  be  cer-  seription  to  such  declaration,  and  giro  him  a 
tified  to  the  bishon  of  the  dioeeae,  or  the  arch-  ceittficale  thereof.  By  seet.  11.  no  place  of 
deacon  of  the  archdeaconry,  or  to  the  justices  public   meeting  for  religious  worship  


at  the  general  or  quarter  sessions,  and  shall  nave  the  doors  fastened,  so  as  to  prevent  per* 

be  also  resistered,  and  a  penalty  to  the  amount  sons  entering  therein  during  the  time  of  such 

of  20/.  and  not  less  than  20t.  may  be  inflicted  meeting,  under  a  penalty  to  the  teacher  ef  not 

£)r  permitting  meetings  in  places  not  so  certi-  exceedmg  20/.  nor  less  than  lOx.    By  sect 

fieo  or  re^tered.    And  by  sect.  4.  erery  per-  13.  the  act  is  not  to  affect  the  celebration  of 

son  teaching  or  nreaching  at,  or  being  in,  such  divine  service,  aeconiing  to  the  rights  of  the 


place  so  certified,  is  exempted  from  penalties,  church  of  England  and'^Ireland,  by  ministers 
aa  a  person  who  has  taken  the  oath,  and  made  of  such  church,  in  places  before  then  used  for 
the  declaration  prescribed  by  the  1  W.  dc  M.    that  purpose,  or  licensed  or  consecrated  by 


9X,  1.  e.  18.  or  any  act  amending  the  same,  any  person  so  to  do,  nor  affect  the  jurisdiction 

By  sect.  5.  every  one  preaching  or  teachinjff  at  of  bishops,  or  others  exercising  lawful  autho- 

aach  place  so  certified,  shall,  when  required  rity  in  the  church,  over  the  said  church,  ac- 

by  a  magistrate,  take  and  subscribe  the  oath  cording  to  the  rules  and  discipline  of  the  same, 

•acl  declaration  specified  in  the  19  Geo.  III.  c.  and  to  the  laws  of  the  realm.    And  by  sect 

44  ;  and  if  he  refuse  to  take  it,  he  must  not  14.  the  act  is  not  to  extend  to  quakers,  nor  to 

leach  or  preach,  under  a  penalty  of  not  ex-  meetings  convened  by  them,  or  in  any  manner 

eeeding  10/.  nor  leas  than  10* ;  but  he  need  to  affect  anv  act  relating  to  them,  ezeept  thoea 

jkot  fo  more  than  five  miles  from  his  place  of  expressly  above  repealed. 
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misfortimb  of  family  prejudices  or  otherwise,  have  conceiTed  an  mihappjr 
attachment  to  the  Romish  church  from  their  infancy,  and  publicly  profeas 
its  errors.  But  if  any  evil  industry  is  used  to  rivet  Uiese  errors  upon  them, 
if  any  person  sends  another  abroad  to  be  educated  in  the  popish  religion, 
or  to  reside  in  any  religious  house  abroad  for  that  purpose,  or  con* 
[  *56  ]  tributes  to  their  maintenance  when  there ;  *both  the  sender,  the 
sent,  and  the  contributor,  are  disabled  to  sue  in  law  or  equity,  to 
be  executor  or  administrator  to  any  person,  to  take  any  legacy  or  d^ed  of 
gift,  and  to  bear  any  office  in  the  realm,  and  shall  forfeit  all  their  goods  and 
chattels,  and  likewise  all  their  real  estate  for  life.  And  where  these  errors 
are  also  aggravated  by  apostasy,  or  perversion,  where  a  person  is  reconciled 
to  the  see  of  Rome,  or  procures  others  to  be  reconciled,  the  offence  amounts 
to  high  treason.  2.  Popish  recusants^  convicted  in  a  court  of  law  of  not  at- 
tending the  service  of  the  church  of  England,  are  subject  to  the  following 
disabilities,  penalties,  and  forfeitures,  over  and  above  those  before  men- 
tioned. They  are  considered  as  persons  excommunicated ;  they  can  holdno 
office  or  emplo3rment ;  they  must  not  keep  arms  in  their  houses,  but  the 
same  may  be  seized  by  the  justices  oi  the  peace ;  they  may  not  come 
within  ten  miles  of  London,  on  pain  of  1002. ;  they  can  bring  no  action  at 
law,  or  suit  in  equity ;  they  are  not  permitted  to  travel  above  five  miles 
from  home,  unless  by  licence,  upon  pain  of  forfeiting  all  their  goods ;  and 
they  may  not  come  to  court  under  pain  of  100/.  No  marriage  or  burial  of 
such  recusant,  or  baptism  of  his  child,  shall  be  had  otherwise  than  by  the 
ministers  of  the  church  of  England,  under  other  severe  penalties.  A  mar- 
ried woman,  when  recusant,  shall  forfeit  two-thirds  of  her  dower  or  join- 
ture, may  not  be  executrix  or  administratrix  to  her  husband,  nor  have  any 
part  of  his  goods ;  and  during  the  coverture  may  be  kept  in  prison,  unless 
f  her  husband  redeems  her  at  the  rate  of  10/.  a  month,  or  the  third  part  of 
all  his  lands.  And,  lastly,  as  a  feme-covert  recusant  may  be  imprisoned, 
so  all  others  must,  within  three  months  after  conviction,  either  submit  and 
renounce  their  errors,  or,  if  required  so  to  do  by  four  justices,  must  abjure 
and  renounce  the  realm :  and  if  they  do  not  depart,  or  if  they  return  with- 
out the  king's  licence,  they  shall  be  guilty  of  felony,  and  suffer  death  as 
felons  without  the  benefit  of  clergy.  There  is  also  an  inferior  species  of 
recusancy  (refusing  to  make  the  declaration  against  popery,  enjoined  by 
statute  30  Car.  II.  st.  2.  when  tendered  by  the  proper  magistrate),  which, 
if  the  party  resides  within  ten  miles  of  London,  makes  him  an  absolute  re- 
cusant convict ;  or  if  at  a  greater  distance,  suspends  him  from 
[  *57  ]  having  any  seat  in  ^parliament,  keeping  arms  in  his  house,  or 
any  horse  above  the  value  of  Qye  pounds.  This  is  the  state,  by 
the  laws  now  in  being  (&),  of  a  lay  papist.  But,  3.  The  remaining  spe- 
cies or  degree,  viz.  popish  priests,  are  in  a  still  more  dangerous  condition. 
For  by  statute  11  &  12  W.  III.  c.  4.  popish  priests  or  bishops,  celebrating 
mass,  or  exercising  any  part  of  their  functions  in  England,  except  in  the 
houses  of  ambassadors,  are  liable  to  perpetual  imprisonment.  And  by  the 
statute  27  Eliz.  e.  2.  any  popish  priest,  bom  in  the  dominions  of  the  crown 
of  England,  who  shall  come  over  hither  from  beyond  sea  (unless  driven  by 
stress  of  weather,  and  tarrying  only  a  reasonable  time)  (c),  or  shall  be 
in  England  three  days  without  conforming  and  taking  the  oaths,  is  guilty 

(6)  Stat.«EUs.c.l.    97Eliz.c.9.    MEliz.c.  W.  m.c.4.    IS  Ann.  st.  9,  c.  14.    lGeo.I.ft.1L 

6.    S5Ellz.cS.    lJac.I.c.4.    S  Jac.  I.  c.  4  ft  5.  c.95.    SOoo.I.c.  18.    11  Geo.  U.  c  17. 

7  Jac.  I.  c. 6.    S  Car.  I.  c 3.    S5  Car.  II.  c.9.    SO  (c)  fiaym.  377.    UXctu  1. 
Oar.ast.8.    1  W.  ft  !£.  e.  9.  IS.  &  M.    11  ft  If 
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of  high  treason :  and  all  peraons  harbouring  him  are  guilty  of  felony  with- 
out the  benefit  of  clergy. 

This  is  a  short  summary  of  the  laws  against  the  papists,  under  their 
three  several  classes,  of  persons  professing  the  popish  religion,  popish  re- 
cusants convict,  and  popish  priests. '  Of  which  the  president  Montesquieu 
observes  (cQ,  that  they  are  so  rigorous,  though  not  professedly  of  the  san- 
guinary kind,  that  they  do  all  the  hurt  that  can  possibly  be  done  in  cold 
blood.  But  in  answer  to  this  it  may  be  observed  (what  foreigners  who  ' 
only  judge  from  our  statute-book  are  not  fully  apprized  of),  that  these  laws 
are  seldom  exerted  to  their  utmost  rigour :  and,  indeed,  if  they  were,  it 
would  be  very  difficult  to  excuse  them.  For  they  are  rather  to  be  ac- 
counted for  from  their  history,  and  the  urgency  of  the  times  which  pro- 
duced them,  than  to  be  approved  (upon  a  cool  review)  as  a  standing  sys- 
tem of  law.  The  restless  machinations  of  the  Jesuits  during  the  reign  of 
Elizabeth,  the  turbulence  and  uneasiness  of  the  papists  under  the  new 
religious  establishment,  and  the  boldness  of  their  hopes  and  wishes  for  the 
succession  of  the  queen  of  Scots,  obliged  the  parliament  to  counteract  so 
dangerous  a  spirit  by  laws  of  a  great,  and  then  perhaps  necessary,  severity. 
The  powder-treason,  in  the  succeeding  reign,  struck  a  panic  into 
*  James  I.  which  operated  in  different  ways  :  it  occasioned  the  [  *58  ] 
enacting  of  new  laws  against  the  papists  ;  but  deterred  him  from 
putting  them  in  execution.  The  intrigues  of  queen  Henrietta  in  the  reign 
of  Charles  I.,  the  prospect  of  a  popish  successor  in  that  of  Charles  11.  the 
assassination-plot  in  the  reign  of  king  William,  and  the  avowed  claim  of  a 
popish  pretender  to  the  crown  in  that  and  subsequent  reigns,  with  account 
tor  the  extension  of  these  penalties  at  those  several  periods  of  our  history. 
But  if  a  time  shall  ever  arrive,  and  perhaps  it  is  not  very  distant,  when 
all  fears  of  a  pretender  shall  have  vanished,  and  the  power  and  influence  of 
the  pope  shall  become  feeble,  ridiculous,  and  despicable,  not  only  in  Eng- 
land, but  in  every  kingdom  of  Europe ;  it  probably  would  not  then  be 
amiss  to  review  and  soften  these  rigorous  edicts  ;  at  least  till  the  ciml  prin- 
ciples of  the  Roman  catholics  called  again  upon  the  legislature  to  renew 
them :  for  it  ought  not  to  be  left  in  the  breast  of  every  merciless  bigot,  to 
drag  down  the  vengeance  of  these  occasional  laws  upon  inoffensive,  though 
mistaken  subjects ;  in  opposition  to  the  lenient  inclination  of  the  civil  ma- 
gistrate, and  to  the  destruction  of  every  principle  of  toleration  and  religious 
Mberty. 

This  hath  partly  been  done  by  statute  18  Geo.  111.  c.  60.  with  regard  to 
such  papists  as  duly  take  the  oath  therein  prescribed,  of  allegiance  to  his 
majesty,  abjuration  of  the  pretender,  renunciation  of  the  pope's  civil  power, 
and  abhorrence  of  the  doctrines  of  destroying  and  not  keeping  faith  with 
heretics,  and  deposing  or  murdering  princes  excommunicated  by  authority 
of  the  see  of  Rome :  in  respect  of  whom  only  the  statute  of  11  &  12  W. 
111.  is  repealed,  so  far  as  it  disables  them  from  purchasing  or  inheriting,  or 
authorizes  the  apprehending  or  prosecuting  the  popish  clergy,  or  subjects 
to  perpetual  imprisonment  either  them  or  any  teachers  of  youth  (8). 

(d)  Sp.  L.  b.  10,  c.  97. 

(8)  Bat  now  by  the  statute  3i  Oeo.  III.  c.  by  the  learned  Jadge,  are  removed  from  thoM 

32.  (amended  and  explained  bv  the  43  Geo.  Roman  catholies  who  are  willinf  to  complv 

III.  c.  30),  which  mav  be  called  the  toleration  with  the  requiiitions  of  that  statute ;  which 

act  of  the  Roman  cataoUes,  all  the  soTere  and  are,  that  they  must   appear  at  some  of  tha 

cniel  resthctions  and  penalties,  enomeiated  cooru  of  Westminster,  or  at  the  quaxter-set- 
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la  order  the  better  to  secure  the  established  church  against  perils  fiom 
non-conformists  of  all  denominadops,  infidels,  turks,  jews,  heretics,  pa* 
pists,  and  sectaries,  there. are  however  two  bulwarks  erected  (10) ;  called 

protestant  father,  id.  m.  13, 14, 15;  nortlnll 
any  Roman  catholic  keep  a  school  until  hii, 
or  her,  name  be  recorded  as  a  teacher  at  the 
sessions.    Id.  s.  16. 

Bat  no  religious  order  is  to  be  established ; 
and  every  endowment  of  a  school  or  eoUefs 
by  a  Roman  catholic  shall  still  be  superstitions 
and  unlawfol.  id.  s.  17.  And  no  person 
henceforth  shall  be  summoned  to  take  the  oath 
of  supremacy,  and  the  declaratioD  aninst 
transubstantiation.  Id.  s.  18.  Nor  shku  Ro> 
man  catholics,  who  have  qualified,  be  remov- 
able from  ifondon  and  Westminister,  id.  s.  19 ; 
neither  shall  any  peer,  who  has  qualified,  be 
punishable  for  coming  into  the  presence,  or 
palace,  of  the  king  or  oueen.  Id.  s.  20.  And 
no  papist  whatever  shall  be  any  longer  obliged 
to  reigister  their  names  and  estates,  or  enrol 
their  deeds  and  wills.  Id.  s.  21.  And  every 
Roman  catholic,  who  has  qualified,  may  be 
permitted  to  act  as  a  barrister,  attorney,  and 
notary.    Id.  s.  22. 

By  the  43  Geo.  III.  c  30.  Roman  catholics, 
taking  the  oath,  and  making  the  declaration 
prescribed  by  31  Geo.  III.  c.  32.  shall  be  enti- 
tled to  all  the  benefits  given  by  10  Geo.  III.  c 
60.  as  fully  as  if  they  had  taken  the  oath  there- 
in prescribed. 

The  Roman  catholics  cannot  sit  in  either 


sions  held  for  the  county,  city,  or  place  where 
they  shall  reside,  and  shall  make  and  sub- 
scribe a  declaration,  that  they  profess  the  Ro- 
man catholic  religion,  and  also  an  oath  which 
is  exactly  similar  to  that  required  by  the  18 
Geo.  III.  c.  60,  the  substance  of  which  is 
stated  above  in  the  text.  On  this  declaration 
and  oath  being  duly  made  by  any  Roman  ca- 
tholic, the  officer  of  the  court  shall  grant  him 
a  certificate ;  and  such  officer  shall  vearly 
transmit  to  the  privy  council  lists  of  all  per- 
sons who  have  thus  qualified  themselves  with- 
in the  year  in  his  respective  court.  The  sta- 
tute (sect.  4.)  then  provides,  that  a  Roman  ca- 
tholic, thus  qualified,  shall  not  be  prosecuted 
under  any  statute  for  not  repairing  to  a  parish 
church,  nor  shall  he  be  prosecuted  for  facing  a 
papist,  nor  for  attending  or  performing  mass 
or  other  ceremonies  of  tne  church  of  Rome ; 
provided  (by  sect.  5.)  that  no  place  shall  be 
allowed  for  an  assembly  to  celebrate  such  wor- 
ahip  until  it  is  certified  to  the  sessions ;  nor 
shall  any  minister  officiate  in  it,  until  his  name 
and  description  are  recorded  there.  And  (by 
sect.  6.  of  31  Geo.  III.  c.  32.)  no  such  place  of 
assembly  shall  have  its  doors  locked  or  barred 
during  the  time  of  meeting  or  divine  wor- 
ship. 

If  anv  Roman  catholic  whatever  is  elected 
constable,  churchwarden,  overseer,  or  into  any 
parochial  office,  he  may  execute  the  same  by 
a  deputy,  to  be  approved  as  if  he  were  to  act 
for  nimself  as  principal.  (Id.  s.  7.)  But 
every  minister,  who  Las  qualified,  snail  be 
exempt  from  serving  upon  juries,  and  from 
being  elected  into  any  parochial  office.  (Id. 
8. 8.)  And  all  the  laws  for  frequenting  divine 
service  on  Sundays,  shall  continue  in  force, 
except  where  persons  attend  some  place  of 
worsnip  allowed  by  this  statute,  or  the  tolera- 
tion act  of  the  dissenters.  1  W.  dc  M.  s.  1. 
c.18.    id.s.  9. 

If  any  person  disturb  a  congregation  allow- 
ed under  this  act,  he  shall,  as  for  disturbing  a 
dissenting  meeting,  be  bound  over  to  the  next 
sessions,  and  upon  conviction  there,  shall  for- 
feit twenty  pounds.    Sect.  10. 

But  no  Roman  catholic  minister  shall  offi- 
ciate in  any  place  of  worship  having  a  steeple 
and  a  bell,  or  at  anv  funeral  in  a  church  or 
church-yard,  or  shall  wear  the  habits  of  his 
Older,  except  in  a  place  allowed  by  this  sta- 
tute, or  in  a  private  house,  where  there  shall 
not  be  more  than  five  persons  besides  the 
family.  Id.  s.  11.  This  statute  shall  not 
exempt  Roman  catholics  from  the  payment  of 
tithes,  or  other  dues,  to  the  church  ;  nor  shall 
it  affect  the  sUtutes  concerning  marriages,  or 
any  law  respecting  the  succession  to  the 
crown.  Id.  s.  12.  No  person,  who  has  quali- 
fied, shall  be  prosecutea  for  instructing  youth, 
except  in  an  endowed  school,  or  a  school  in 
one  of  the  English  universities ;  and  except 
also,  that  no  Roman  catholic  schoolmaster 
•hall  receive  into  his  school  the  child  of  any 


house  of  parliament,  oecause  even  member  ojf 

parliament  must  take  the  oath  of^supremaey, 
and  repeat  and  subscribe  the  deelaretion 
against  transubstantiation :  see  \  book,  162. 
Nor  can  they  vote  at  elections  for  the  mem- 
bers of  the  house  of  commons,  because,  before 
they  vote,  they  must  take  the  oath  of  supre- 
macv.    Ibid.  180. 

The  Roman  catholics  in  Ireland  are  permit- 
ted to  vote  at  elections,  but  they  cannot  ait  in 
either  house  of  parliament. t 

A  bequest  or  disposition  for  the  purpose  of 
educating  children  in  the  Roman  catholic  re- 
ligion is  unlawful.  But  the  fund  wiU  not  pass 
to  the  testator's  next  of  kin,  but  it  shall  be 
applied  to  such  charitable  purposes  as  his 
majestT  shall  please  to  direct  by  his  sign 
manual.    7  Ves.  Jun.  490.  (9). 

(9)  By  43  Geo.  111.  c.  30,  aU  Roman  catho- 
lics who  shall  take  and  subscribe  the  declara- 
tion and  oath  specified  in  the  31  Geo.  IIL  c 
32,  are  as  fully  entitled  to  the  benefits  of  the 
18  Geo.  III.  c.  60,  as  if  the  oath  prescribed  by 
thai  Act  had  been  uken. 

53  Geo.  III.  c.  128,  provides  certain  rales 
as  to  taking  commissions  in  the  army,  and  re- 
lieves Roman  catholics  from  the  lestxictians 
and  penalties  contained  in  25  C.  11.  c.  3. 

(10)  These  "  buhoeurkt  of  tlu  ckureh,"  as  the 
learned  judge  enthusiasucally  teims  theon, 
have  now,  to  the  loudly  expressed  satisfaction 
of  almost  all  classes  of  society,  been  swept 
away ;  nor  do  any  fears  appear  at  present  ta 
be  entertained,  that  the  established  church 
will  in  consequence  be  robbed  of  her  seeuhty 
from  "  the  periU  ^  wm-cai^vrmuU." 


t  This  prohibition  is  now  nmoved. 
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the  eorporation  and  test  acts :  by  the  former  of  which  {e)  no  person  can  be 
legally  elected  to  any  office  relating  to  the  gOTemment  of  any  city  or  cor* 
poration,  unless,  within  a  twelvemonth  before  he  has  received  the  sacra- 
ment of  the  Lord's  supper  according  to  the  rites  of  the  church  of  England ; 
and  he  is  also  enjoined  to  take  the  oaths  of  allegiance  and  supre- 
macy at  the  *8ame  time  that  he  takes  the  oath  of  office  :  or,  in  [  *59  ] 
default  of  either  of  these  requisites,  such  election  shall  be  void  (11). 
The  other,  called  the  test  act  (/),  directs  all  officers,  civil  and  military,  to 
take  the  oaths  and  make  the  declaration  against  transubstantiation,  in  any 
of  the  king's  courts  at  Westminster,  or  at  the  quarter  sessions,  within  six  ca- 
lendar months  after  their  admission ;  and  also  within  the  same  time  (12)  to 
receive  the  sacrament  of  the  Lord's  supper,  according  to  the  usage  of  the 
church  of  England,  in  some  public  church  immediately  after  divine  service 
and  sermon,  and  to  deliver  into  court  a  certificate  thereof  signed  by  the 
minister  and  churchwarden,  and  also  to  prove  the  same  by  two  credible 
witnesses ;  upon  forfeiture  of  5002.  and  disability  to  hold  the  said  office 
(13).  And  of  much  the  same  nature  with  these,  is  the  statute  7  Jac.  L  c. 
2.  which  permits  no  persons  to  be  naturalized  or  restored  in  blood,  but 
such  as  undergo  a  like  test :  which  test  having  been  removed  in  1753,  in 
favour  of  the  Jews,  was  the  next  session  of  parliament  restored  again  with 
some  precipitation. 

Thus  much  for  offences,  which  strike  at  our  national  religion,  of  the  doc- 
trine and  discipline  of  the  church  of  England  in  particular.  I  proceed 
now  to  consider  some  gross  impieties  and  general  immoralities,  which  are 
taken  notice  of  and  punished  by  our  municipal  law ;  frequently  in  concur- 
rence with  the  ecclesiastical,  to  which  the  censure  of  many  of  them  does 
also  of  right  appertain ;  though  with  a  view  somewhat  different :  the 
spiritual  court  punishing  all  sinful  enormities  for  the  sake  of  reforming  th& 
private  sinner,  pro  salute  animae ;  while  the  temporal  courts  resent  the  pub- 
lic affront  to  religion  and  morality  on  which  all  govemmeut  must  depend 
for  support,  and  correct  more  for  the  sake  of  example  than  private  amend- 
ment (14). 

(e)  SUt.  18  Car.  II.  tt.  S,  c.  1. 

(/)  Stat.  S5  Car.  II.  c.  3  explained  by  9  Geo.  a  c.  96. 

(11)  By  the  5  Geo.  I.  c.  6,  ^  3.  the  election  act,  Turious  descriptions  of  persons,  whose 
into  a  corporate  office  shall  not  be  void  on  ac-  offices  are  not  considered  civil  or  military,  are 
•coout  of  the  person  elected  having  omitted  to  required  to  take  the  oaths  within  six  months 
receive  the  sacrament  within  a  year  before  the  after  their  respective  appointments,  though 
election,  unless  he  shall  be  removed  within  they  are  not  required  to  take  the  sacrament, 
six  months  after  his  election,  or  unless  a  pro-  Amongst  these  are  aU  ecclesiastical  persons 
secution  be  commenced  within  that  time,  and  promoted  to  benefices,  members  of  colleges, 
be  carried  on  without  delay ;  and  during  that  who  have  attained  the  age  of  18  years,  teach* 
time  the  office  is  not  void,  but  only  voidable ;  ers  of  scholars  or  pupils,  dissenting  ministers, 
and  the  person  elected,  until  a  removal  or  pro-  high  constables,  and  practisers  of  the  law.  1 
secution  within  the  time  limited,  is  entitled  to  Geo.  L  st.  2.  c.  13.  2  Geo.  II.  c.  31.  9  Geo. 
all  the  incidental  rights  of  his  office  in  as  full  II.  c.  26. 

an  extent  as  if  he  hmi  actually  received  the  (13)  But  before  the  end  of  every  session  of 

sacrament  within  a  year  previous  to  his  elec-  parliament,  an  act  is  passed  to  indemnify  all 

tion.    2  Burr.  1016.  persons  who  have  not  complied  with  the  re- 

(12)  The  25  Car.  II.  c.  2.  the  original  test  quisition  of  the  corporation  and  test  acta,  pro- 
act,  required  that  both  the  sacrament  and  the  vided  they  qualify  themselves  within  a  time 
oaths  should  be  taken  within  three  months ;  specified  in  tne  act ;  and  provided  also,  that 
and  by  subsequent  statutes,  the  time  for  taking  judgment  in  any  action  or  prosecution  has  not 
the  oaths  has  been  enlarged  to  six  months ;  been  obtained  against  them  for  their  former 
but  the  time  for  taking  the  sacrament  remains  omission. 

unaltered,  which  most  still  be  taken  within  (14)  In  New-York  cursing  and  swearing 
three  months  after  admission  into  the  office,  are  punished  by  fine.  (1  R.  S.  673,  ^  61.)  So 
.And  by  several  statutes  subsequent  to  the  test    also  is  the  disturbanoe  of  any  rslipoos  meet- 
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The  fourth  species  of  offences  therefore,  more  immediately  against  God 
and  religion,  is  that  of  blasphemy  against  the  Almighty,  by  denying  his 
being  or  providence ;  or  by  contumelious  reproaches  of  our  Saviour  Christ 
(15).  Whither  also  may  be  referred  all  profane  scoffiing  at  the  holy  scrip- 
ture, or  exposing  it  to  contempt  and  ridicule.  These  are  offences  punish- 
able at  common  law  by  fine  and  imprisonment,  or  other  infamous  corporal 
punishment  (g) :  for  Christianity  is  part  of  the  laws  of  England  (A). 

V.  Somewhat  allied  to  this,  though  in  an  inferior  degree,  is  the 
[  *60  ]  offence  of  profane  and  common  stoearing  and  ^cursing-  By  the 
last  statute  against  which,  19  Geo.  II.  c.  21.  which  repeals  all 
former  ones,  every  labourer,  sailor,  or  soldier  profanely  cursing  or  swearing 
shall  forfeit  Is, ;  every  other  person  under  the  degree  of  a  gentleman  2s. ; 
and  every  gentleman  or  person  of  superior  rank  5^.  to  the  poor  of  the  pa- 
rish ;  and,  on  the  second  conviction,  double ;  and,  for  every  subsequent  of- 
fence, treble  the  sum  first  forfeited ;  with  all  charges  of  conviction :  and  in 
default  of  payment  shall  be  sent  to  the  house  of  correction  for  ten  days. 
Any  justice  of  the  peace  may  convict  upon  his  own  hearing,  or  the  testi- 
mony of  one  witness ;  and  any  constable  or  peace  officer,  upon  his  own 
hearing,  may  secure  any  offender  and  carry  him  before  a  justice,  and  there 
convict  him  (16).  If  the  justice  omits  his  duty,  he  forfeits  5/.  and  the  con- 
stable 40s.  And  the  act  is  to  be  read  in  all  parish  churches  and  public  cha- 
pels, the  Sunday  after  every  quarter-day,  on  pain  of  51,  to  be  levied  by  war- 
rant from  any  justice  ( 1 7).  Besides  this  punishment  for  taking  God's  name 
in  vain  in  common  discourse,  it  is  enacted  by  statute  3  Jac.  1.  c.  21.  that  if 
in  any  stage-play,  interlude,  or  shew,  the  name  of  the  holy  Trinity  or  any  of 
the  persons  therein,  be  jestingly  or  profanely  used,  the  offender  shall  forfeit 
lOl.  one  moiety  to  the  king,  and  the  other  to  the  informer. 

VI.  A  sixth  species  of  offence  against  God  and  religion,  of  which  our 
ancient  books  are  full,  is  a  crime  of  which  one  knows  not  well  what  ac- 
count to  give.  I  mean  the  offence  of  witchcraft ,  conjur/ition,  inehantmefU,  or 
sorcery.     To  deny  the  possibility,  nay,  actual  existence  of  witchcraft  and 

(g)  1  Hawk.  P.  C.  7.  (k)  1  Ventr.  S93.    3  Stnnge,  8M. 

ing.    (Id.  674,  §  64.)     The  serving  of  anv  and  a  fanatic,  is  a  libel  at  common  law.    1  B. 

legal  process  on  Sunday  is  also  prohibited,  &  C.  26.    The  general  law  as  to  this  offence, 

as  also  the  engaging  in  honting,  gaming,  &c.  as   collected  from  2  Stra.   834.    Fitzg.  64. 

or  travelling,  except  in  cases  of  charily  or  ne-  Bam.  R.  162.  is,  that  it  is  illegal  to  write 

cessity,  or  going  to  church  within  20  miles,  or  against  Christianity  in  general,  that  it  ia  alse 

carrying  the  mail,  or  going  for  medical  aid,  or  illegal  to  write  against  any  one  of  its  erideo- 

▼isiting  the  sick,  or  going  express  by  order  of  ces  or  doctrines,  so  as  to  manifest  a  malicious 

•  public  officer,  or  removing  a  family  or  furni-  design  to  undermine  it  altogether ;  but  that  it 

ture,  when  such  removal  commenced  on  an-  is  not  illegal  to  write,  with  decency*  on  eoa- 

other  day.    So  also  all  servile  work,  except  troverted  points,  whereby  it  is  possible  some 

works  of  charity  or  necessity,  is  forbidden  on  articles  of  belief  may  be  affected, 

that  day,  except  to  those  who  keep  Saturday  (16)  The  conviction  must  be  within  eight 

as  holy.    The  punishment  is  only  by  fine,  days  after  the  offence,  ^  12.    Each  oath  or 

(Id.  675,  §  69,  6tc.)  curse  being  a  distinct  complete  offence,  there 

In  the  U.  S.  there  is  no  established  church :  can  be  no  question,  I  conceive,  but  a  person 

it  has  been  considered,  however,  that  we  re-  may  incur  any  number  of  penalties  in  one 

oeived  the  christian  religion  as  part  of  the  day,  though  Dr.  Bum  doubts   whether  any 

common  law,  and  that  to  blaspheme  its  author  number  of  oaths  or  curses  in  one  day  aaounts 

is  a  libel.    See  Debates  in  Convention,  New-  to  more  than  one  offence.    3  Bom.  325^    Per- 

York,  p.  374,  &c.    8  Johns.  R.  291.  sons  belonging  to  his  majesty**  navy,  if  caUty 

(15)  It  is  not  lawful  even  to  publish  a  cor-  of  profane  cursing  and  sweving,  are  liable  to 

rect  account  of  the  proceedings  in  a  court  of  suffer  such  punishment  as  a  court-martial  shall 

i'ustice,  if  it  contain  matter  of  a  scandalous,  think  proper  to  inflict.    92  Geo.  II.  c.  33^ 

dasphemous,  or  indecent  nature,  3  B.  dc  A.  (17)  By  the  4  Geo.  lY.  c.  31.  UuA  latter  pio- 

167 ;  and  a  publication  stating  our  Saviour  to  Tision  is  repealed 
be  an  impostor,  and  a  moiderer  in  principle, 
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florcery,  is  at  once  flatly  to  contradict  the  rerealed  word  of  God,  in  va* 
rioiis  passages  both  of  the  Old  and  New  Testament :  and  the  thing  itself 
is  a  truth  to  which  every  nation  in  the  world  hath  in  its  turn  borne  testimo- 
ny, either  by  examples  seemingly  well  attested,  or  by  prohibitory  lavrs ; 
which  at  least  suppose  the  possibility  of  commerce  with  evil  spirits.  The 
civil  law  punishes  with  death  not  only  the  sorcerers  themselves,  but  also 
those  who  consult  them  (t),  imitating  in  the  former  the  express  law  of 
God  {k)f  "  thou  shalt  not  suffer  a  witch  to  live."  And  our  own 
laws,  both  before  and  since  the  conquest,  have  been  *equally  [*  61  ] 
penal ;  ranking  this  crime  in  the  same  class  with  heresy,  and  con- 
demning both  to  the  flames  {I).  The  president  Montesquieu  (m)  ranks 
them  also  both  together,  but*  with  a  very  different  view :  laying  it  down  as 
an  important  maxim,  that  we  ought  to  be  very  circumspect  in  the  prose- 
cution of  magic  and  heresy ;  because  the  most  unexceptionable  conduct, 
die  purest  morals,  and  the  constant  practice  of  every  duty  in  life,  are  not  a 
sufficient  security  against  the  suspicion  of  crimes  like  these.  And  indeed 
the  ridiculous  stories  that  are  generally  told,  and  the  many  impostures  and 
delusions  that  have  been  discovered  in  all  ages,  are  enough  to  demolish  all 
faith  in  such  a  dubious  crime ;  if  the  contrary  evidence  were  not  also  ex- 
tremely strong.  Wherefore  it  seems  to  be  the  most  eligible  way  to  con- 
clude, with  an  ingenious  writer  of  our  own  (n),  that  in  general  there  has 
been  such  a  thing  as  witchcraft ;  though  one  cannot  give  credit  to  any 
particular  modem  instance  of  it. 

Our  forefathers  were  stronger  believers,  when  they  enacted  by  statute 
33  Hen.  VIII.  c.  8.  all  witchcraft  and  sorcery  to  be  felony  without  benefit 
of  clergy ;  and  again  by  statute  I  Jac.  I.  c.  12.  that  all  persons  in- 
voking any  evil  spirit,  or  consulting,  covenanting  with,  entertaining  em- 
ploying, feeding,  or  rewarding  any  evil  spirit ;  or  taking  up  dead  bodies  from 
their  graves  to  be  used  in  any  witchcraft,  sorcery,  charm,  or  inchantment ; 
or  killing  or  otherwise  hurting  any  person  by  such  infernal  arts,  should  be 
guilty  of  felony  vrithout  benefit  of  clergy,  and  suffer  death.  And,  if  any 
person  should  attempt  by  sorcery  to  discover  hidden  treasure,  or  to  restore 
stolen  goods,  or  to  provoke  unlawful  love,  or  to  hurt  any  man  or  beast, 
though  the  same  were  not  effected,  he  or  she  should  su£ier  imprisonment 
and  piUory  for  the  first  offence,  and  death  for  the  second  These  acts  con- 
tinued in  force  till  lately,  to  the  terror  of  all  ancient  females  in  the  king- 
dom :  and  many  poor  wretches  were  sacrificed  thereby  to  the  prejudice  of 
their  neighbours,  and  their  own  illusions ;  not  a  few  having,  by  some 
means  or  other,  confessed  Uie  fact  at  the  gtdlows.  But  all  executions  for 
this  dubious  crime  are  now  at  an  end ;  our  legislature  having  at 
length  followed  the  wise  example  of  ^Louis  XIV.  in  France,  who  [  *62  ] 
thought  proper  by  an  edict  to  restrain  the  tribunals  of  justice  from 
receiving  informations  of  witchcraft  (o).  And  accordingly  it  is  with  us  en- 
acted by  statute  9  Geo.  II.  c.  5.  that  no  prosecution  shall  for  the  future  be 
carried  on  against  any  persons  for  conjuration,  witchcraft,  sorcery,  or  in- 
chantment. But  the  misdemeanor  of  persons  pretending  to  use  witch- 
craft, tell  fortunes,  or  discover  stolen  goods  by  skill  in  the  occult  sciences,  is 

<i)  C9d,  L  9,  c.  la  (0)  Voltaire  aUcl  Ltndt  XIV.  eh.  99.    Mod.  Un. 

U)  Bzod.  zztL  18.  Bist.  xzv.  915.    Yet  VooftUans  {ie  irvH  eriMiui; 

(!)•       t.  44.  SIS.  4ft9.)  etm  reckons  t»  soreenr  and  wttchcitft 

<m)  to.  L.  b.  is,  e.  S.  MwiV  tlw  crimes  pmiia&aUe  te  ArtBee. 
(II)  Mr.AddiMii,8pe6t.No.ll7. 

Vol.  II.  M 
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still  deservedly  pQnished  with  a  yBai's-  imprisonmenty  and  standing  foot 
times  in  the  pillory  (18). 

VII.  A  seventh  species  of  offenders  in  this  class  are  all  religious  tmpos^ 
tors :  such  as  falsely  pretend  an  extraordinary  commission  fi^m  heaven-f 
or  terrify  and  abuse  the  people  with  false  denunciations  of  judgments. 
These,  as  tending  to  subvert  all  religion,  by  bringing  it  into  ridicule  and 
contempt,  are  punishable  by  the  temporal  courts  with  fine,  imprisonment, 
and  infamous  corporal  punishment  (p}, 

VIII.  Simony,,  or  the  corrupt  presentation  of  any  one  to  an  ecclesiasti- 
cal benefice  for  gift  or  reward,  is  also  to  be  considered  as  an  offence  against 
religion ;  as  well  by  reason  of  the  sacredness  of  die  charge  which  is  thus 
profanely  bought  and  sold,  as  because  it  is  always  attended  with  perjury 
in  the  person  presented  (9)  (19).  The  statute  31  Eliz.  c.  6.  (which,  so  far 
as  it  relates  to  the  forfeiture  of  the  right  of  presentatioOy  wafr  considered  in 
a  former  book)  (r)  enacts,  that  if  any  patron,  for  money  or  any  other  cor- 
net consideration  or  promise,  directly  or  indirectly  given,  shaU  present,  ad- 
mit, institute,  induct,  install,  or  cc^late  any  person  to  an  ecclesiastical  bene* 
fice  or  dignity,  both  the  giver  and  taker  shall  fcufeit  two  years'  value  of 
the  benefice  or  dignity ;  one  moiety  to  the  king,  and  the  other  to  any  one  who 
will  sue  for  the  same.  If  persons  also  corruptly  resign  or  exchange  their 
benefices,  both  the  giver  and  taker  shall  in  like  manner  forfeit  double  the 

value  of  the  money  or  other  corrupt  consideration  (20).  And  per- 
[  *63  }  sons  who  shall  *corruptly  ordain  or  licence  any  minister,  or  pro- 
cure him  to  be  ordained  or  licensed  (which  is  the  true  idea  of 
simony),  shall  inctur  a  like  forfeiture  of  forty  pounds ;  and  the  minister 
himself  of  ten  pounds » besides  an  incapacity  to  hold  any  ecclesiastical  pre- 
ferment for  seven  years  afterwardsw  Corrupt  elections  and  resignations  in 
colleges,  hospitalsy  and  other  eleemosynary  corporations,  are  also  punished 
by  the  same  statute  with  forfeiture  of  the  double  value,  vacating  the  place 
or  office,  and  a  devolution  of  the  right  of  election  for  that  turn  to  the 
crown  (21). 

IX.  Profanation  of  the  Lord's  day,  vulgarly  (but  improperly)  called 
sahbath'breakir^f  is  a  ninth  offence  against  God  and  religion,  punished  by 

ip)  1  Hawk.  P.  C.  7.  (r)  See  book  n.  p.  tI9. 

iq)  S-Txut.  ISO. 

(18)  By  the  Tamnt  act,  5  Geo^IV.  c.  8.  s.-  tion  in  bar ;  and  lord  Mansfield  and  the  cotiit, 
4,  persons  pretending  or  professing  to  tell  for-  though  they  declared  that  it  was  an  unconsci' 
tunes,  or  using  any  subtle  craft,  means,  or  de-  entious  defence,  yet  as  the  resignatioir  had 
vice,  by  palmistry,  or  otherwise,  to  deceive  and  been  made  for  money,  determined  that  it  was 
impose  on  any  of  his  majesw*s  subjects,  are  corrupt  and  simoniacal,  and  in  consequence 
rogues  and  vagabonds.  See  further,  as  to  this  that  tne  bond  was  void.  Young  r.  Jones,  E. 
ana  the  vagrant  act,  post,  109.  T.  1782.    See  further,  as  to  aimonyi  ante,  % 

(19)  But  according  to  2  Bla.   Rep.  lOSfi.  book  278.  notes  12  to  17. 

1  Ld.  Raym.  449.  Moore  Rep.  564.  simony  is  (21 )  By  stat.  9  Geo.  IV.  c.  94,  bonds  of  le- 

not  an  offence  criminaUy  punishable  at  com-  ngnation  of  any  benefice  in  fatonr  of  a  son* 

mon  taw.  grandsoiit  brother,  uncle,  nephew,  or  cnndn*- 

(20)  Any  resignation  or  exchange  for  mo-  phew,  upon  notice  or  request,  are  rendered  va- 
ney  is  corrupt,  nowever  apparently  fair  the  lid',  notwithstanding  the  31  EH2.  c.  6 ;  but  the 
transaction :  as  where  a  father,  wishing  that  new  Act  is  not  to  extend  to  any  en^age^ 
his  son  IB  orders  should  be  employed  in  the  ments,  unless  the  deed  be  deposited,  within 
duties  of  his  profession,  agreed  to  secure,  by  two  months,  with  the  registrar  of  the  diocese^ 
a  bond,  the  payment  of  an  annuity  exactly  or  peculiar  jurisdiction^  wherein  the  benefice 
«qual  to  the  anaual  produce  of  a  benefice,  in  is  situated.  The  passing  of  this  Act,  it  is  be- 
ooBsideration  of  the  incumbent's  resigning  in  lieved,  arese  out  of  the  fluctuating  and  eon* 
favour  of  his  son.  The  annaky  being  attar-  tradictoiy  decisioni  of  oar  courts  apon  tba 
wards  in  arrear,  the  bond  was  put  in  suit,  and  subject. 

the  defendant  pleaded  the  simoniacal  resigna*:  • 
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Ab  mimicipal  law  of  England.  For,  besides  the  notorious  indecency  and 
scandal  of  penmtting  any  secular  business  to  be  publicly  transacted  on 
that  day,  in  a  country  professing  Christianity,  and  the  corruption  of  morals 
which  usually  follows  its  profanation,  the  keeping  one  day  in  the  seren 
lioly,  as  a  time  of  relaxation  and  refreshment  as  well  as  for  public  worship, 
is  of  admirable  service  to  a  state,  considered  merely  as  a  civil  institution. 
It  humanizes  by  the  help  of  conversation  and  society  the  manners  of  the 
lower  classes  ;  which  would  otherwise  degenerate  into  a  sordid  ferocity 
and  savage  selfishness  of  spirit :  it  enables  the  industrious  workman  to  pur* 
mie  his  occupation  in  the  ensuing  week  with  health  and  cheerfulness :  it 
imprints  on  the  minds  of  the  people  that  sense  of  their  duty  to  God,  so 
necessary  to  make  them  good  citizens  ;  but  which  yet  would  be  worn  out 
and  defaced  by  an  unremitted  continuance  of  labour,  without  any  stated 
times  of  recalling  them  to  the  worship  of  their  Maker.  And  therefore  the 
laws  of  king  Athelstan  {s)  forbad  all  merchandizing  on  the  Lord^s  day, 
under  very  severe  penalties.  And  by  the  statute  27  Hen.  VI.  c.  5.  no  fair 
or  market  shall  be  held  on  the  principal  festivals,  Good  Friday,  or  any 
Sunday  (except  the  four  Sundays  in  harvest),  on  pain  of  forfeiting  tlM 
goods  exposed  to  sale.  And  since,  by  the  statute  1  Car.  I.  c.  1.  no  person 
shall  assemUe  out  of  their  own  parishes,  for  any  sport  whatsoever 
upon  this  day  ;  nor,  in  their  parishes,  shall  use  any  bull  or  *bear-  [  *64  ] 
baiting,  interludes,  plays,  or  other  unlawful  exercises,  or  pastimes ; 
on  pain  that  every  offender  shall  pay  3s.  4d.  to  the  poor.  This  statute  does 
not  prohibit,  but  rather  impliedly  allows,  any  innocent  recreation  or  amuse* 
'  ment,  within  their  respective  parishes,  even  on  the  Lord's  day,  after  divine 
service  is  over.  But  by  statute  29  Car.  II.  c.  7.  no  person  is  allowed  to 
work  on  the  Lord's  day,  or  use  any  boat  or  barge,  or  expose  any  goods  to 
sale ;  except  meat  in  public  houses,  milk  at  certain  hours,  and  works  of 
necessity  or  charity,  on  forfeiture  of  5*.  Nor  shall  any  drover,  carrier,  or 
ihe  like,  travel  upon  that  day,  under  pain  of  twenty  shillings  (22). 

X.  Drunkenness  is  also  punished  by  statute  4  Jac.  I.  c.  5.  with  the 
forfeiture  of  5s, ;  or  the  sitting  six  hours  in  the  stocks :  by  which  time  the 
statute  presumes  the  offender  will  have  regained  his  senses,  and  not  be  li- 
able to  do  mischief  to  his  neighbours.    And  there  are  many  wholesome 

{»)  «.  t4. 

(22)  It  hM  been  recently  held,  that  the  dri-  Thunes,  are  repealed  by  the  7  aad  8  Geo.  IT. 
•ver  of  a  stage-tNm  to  and  from  London  to  c.  75,  which  permits  a  limited  number  of  wa- 
York  Is  a  common  carrier  within  the  meaning  termen,  ander  certain  regulations,  to  ply  upon 
of  3  Car.  I.  c.  1,  and  subject  to  the  penalties  the  Thames,  within  certain  specified  limits, 
thereof  for  travelling  on  Sunday.  Rex  v.  Mid-  on  Sundays.  By  29  Car.  II.  c.  7.  no  arrest  caa 
dUton,  4  D.  and  R.  824.  Where  a  parol  con-  be  made,  nor  process  served,  on  a  Sunday,  ex- 
tract was  entered  into  for  the  purchase  of  a  cept  for  treason,  felony,  or  breach  of  the  peace, 
horse  above  the  value  of  10/.,  on  a  Sunday,  Ante  book  iii.  200.  Neither  is  the  handred  an- 
-with  a  warranty  of  soundness,  and  the  horse  swerable  to  the  party  rahbedt  for  a  robbery  com- 
was  not  delivered  and  paid  for  until  the  follow-  mitted  on  a  Sunday.  But  where  a  plaintiff 
ing  Tuesday,  held,  first,  that  the  contract  was  was  robbed  in  going  to  his  parish  church,  ia 
not  complete  until  the  latter  day ;  and  second,  his  co^ch,  on  a  Sunday,  he  recovered  against 
that  supposing  it  to  be  void  within  the  29  Car.  the  hundred,  under  the  statute  of  Winton,  13 
II.  c.  7,  6  2,  still  it  was  not  an  available  objec-  Ed.  I.  st.  2.  the  court  observing,  that  the  sta^ 
tion-on  tne  part  of  the  vendor  in  an  action  for  tute  of  Chartes  must  be  censtmed  to  extend 
a  breach  of  the  warranty,  the  vendee  being  only  to  cases  of  traodlvygt  and  that  it  might 
ignorant  of  the  fact,  that  the  former  was  exer-  have  been  otherwise  if  the  plaintiff  had  been 
Zuag  his  ordinary  calling  on  the  Sunday,  making  visits,  or  the  like.  Teehmaker  v.  the 
Bloxsomev.  IVittiaifu,  5  D.  &  R.  82.  3  B.  and  Hundred  of  Edmonton,  H.  7  Geo.  I.  See  1 
C.  232.  8tra.  406.     Com.  845.     Killing  game  on  a 

The  1 1  and  12  W.  c.  21,  and  all  other  AeU  for  Sunday  is  prohibited,  under  heavy  panaltiat^ 

the  regnlationofwatennen plying  vpon  the  river  by  13  Geo.  til.  c.  80. 
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■tatutes,  by  way  of  prevention,  cbiefly  passed  in  the  same  reign  of  king 
James  I.  which  regulate  the  licensing  of  alehouses,  and  pmiish  persons 
found  tippling  therein ;  or  the  master  of  such  houses  permitting  them  (23). 
XL  The  last  offence  which  I  shall  mention,  more  immediately  asainst 
religion  and  morality,  and  cognizable  by  the  temporal  courts,  is  uiat  of 
open  and  notorious  lewdness ;  either  by  frequenting  houses  of  ill-fame, 
which  is  an  indictable  offence  {t)  (24) ;  or  by  some  grossly  scandalous  and 
puMic  indecency  for  which  the  punishment  is  by  fine  and  imprison^ 
ment  {u)  (25).  In  the  year  1650,  when  the  ruling  power  found  it  for  their 
interest  to  put  on  the  semblance  of  a  very  eztraoi^inary  strictness  and  pu- 
ri^  of  morals,  not  only  incest  and  wilful  adultery  were  made  capital 
crimes ;  but  also  the  repeated  act  of  keeping  a  brothel,  or  committing  for- 
nication, were  (upon  a  second  conviction)  made  felony  without  benefit  of 
clergy  (w).  But  at  the  restoration,  when  men,  from  an  abhorrence  of  the 
hypocrisy  of  the  late  times,  fell  into  a  contrary  extreme  of  licen* 
[  *65  ]  tiousness,  it  was  not  thought  proper  to  renew  a  law  of  *8uch  un- 
fashionable rigour.  And  these  offences  have  been  ever  since  left 
to  the  feeble  coercion  of  the  spiritual  court,  according  to  the  rules  of  the 
canon  law ;  a  law  which  has  treated  the  offence  of  incontinence^  nay  even 


(n  Poph.  S08. 
(«)  1  aderf.  168. 


(w)  SeobeU,  Ml. 


(23)  Justices  of  the  peace  have  an  absolute 
^aad  uncontioHed  power  and  discration  in 
granting  and  rafusing  ale-licences ;  but  if  it 
should  appear  from  their  own  declarations,  or 
the  circamst«nces  of  their  conduct,  that  they 
have  either  refused  or  granted  a  licence  from 
a  partial  or  corrupt  motive,  they  are  punishable 
in  the  court  of  King's  Bench  by  information, 
or  they  may  be  prosecuted  by  indictment.  1 
Burr,  556.    1  7.  R.  «02. 

But  the  court  of  King's  Bench  refused  a 
mandamus  to  justices  to  rehear  an  application 
for  an  alehouse  licence,  which  they  had  refus- 
ed, though  it  was  suggested  that  their  refusal 
had  proceeded  from  a  mistaken  view  of  their 
jurisdiciion.  Rts  r.  Faningdon  Without  (/im- 
tic€»)j  4  D.  and  R.  735.  So  they  refused  a 
mandamus  to  rehear  a  similar  application,  at 
any  other  period  of  the  year  than  within  the 
first  twenty  days  of  September,  though  the 
justices  might  liave  refused  the  licence  under 
a  mistake  of  the  law.  IU9  ▼.  Sunejf  {Jutti- 
•c»),5D.  andR.308. 

(34)  As  to  the  offence  of  keeping  or  frequent- 
ing bawdy-houses,  see  posts  167.  A  woman 
cannot  be  indicted  for  being  a  bawd  general- 
ly ;  for  the  bare  solicitation  of  chastity  is  not 
indictable.  Hawk.  b.  1.  c.  74.  1  Salk.  382. 
As  to  nnnatnrel  offences,  see  post,  215. 

(25)  Many  offences  of  private  incontinence 
Ml  properlv  and  exclusively  under  the  juris- 
diction of  the  ecclesiastical  court,  and  are  ap- 
nriated  to  it.  But  where  the  incontinence 
iwdness  is  public,  or  accompanied  with 
eonapiracy,  it  is  indictable. 

JSacfoomg  a  partita  perMn  to  the  public  view, 
is  an  offence  contra  oonos  mores,  and  indict- 
able. See  1  Sid.  168.  2  Camp.  69.  1  Keb. 
€3Kk  And  by  the  vagrant  act,  5  Geo.  IV.  0, 
eSL.t.  4.  eipoaing  a  man's  panion  with  intent 


to  insult  a  female,  is  an  offence  for  which  iIm 
offender  may  be  treated  as  a  rogue  and  vaga- 
bond ;  and  so  is  the  wilfully  exposing  an  ob- 
scene print  or  indecent  exhibition — ^indeed 
this  would  be  an  indictable  offence  at  oommoii 
law.  2  Stra.  789.  1  Bam.  Rep.  29.  4  Burr. 
*  2527.  2574.  And  by  the  same  act  of  5  Geo. 
IV.  o.  83.  s.  3.  every  oommon  pmstitute  wan- 
dering in  piiblic  and  behaving  in  a  riotoos 
and  indecent  manner,  may  be  treated  as  an  idle 
and  disorderly  person  within  the  meaning  of 
that  act. 

Pvblidy  teUmg  and  buying  a  wtft  is  deartj 
an  indictable  offence,  3  Burr.  1438 ;  and  many 
prosecutions  against  husbands  for  selling,  and 
othen  for  buying,  have  recently  been  sustain- 
ed, and  imprisonment  for  six  months  inflicted. 

Procurixig  or  endeavouring  to  procure  the 
seduction  of  a  girl,  seems  indictable.  3  Sl 
Tri.  519.  So  is  endeavouring  to  lead  a  girl 
into  prostitution.  3  Burr.  1438.  And  se« 
post,  209.  212.  as  10  the  offence  of  seduction. 

It  is  an  indictable  offence  to  dig  up  and  car- 

?away  a  dead  body  out  of  a  church-yaitLf  8 
.  R.  733.  Leach  G.  L.  4  ed.  497.  8.  G.  8 
East  P.  C.  652.  post,  236.  ante,  2  book  429. 
And  the  mere  disposing  of  a  dead  body  for 
gain  and  profit,  is  an  indictable  offence.  Koaa. 
d(  R.  G.  G.  366.  note.  1  Dowl.  d^  R.  N.  P.  C. 
13.  And  it  is  a  misdemeanor  to  arrest  a  dead 
body,  and  thereby  prevent  a  burial  in  dna 
time.  4  East,  465.  The  punishment  for  snch 
an  offence  is  fine  and  imprisonment.  2  T.  R. 
733. 

All  such  acts  of  indecency  and  immorality 
are  public  misdemeanore,  and  the  offenden 
may  be  punished  either  bv  an  information 
granted  by  the  court  of  king's  bench,  or  by  an 
indictment  preferred  before  a  grand  joiy  at 
the  assises  or  quarter  ienions. 


t  See  accordingly,  2  R.  8. 688. 
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adultery  itaelfi  with  a  great  degree  of  tenderness  and  leiiity ;  owing  per- 
haps to  the  constrained  celibacy  of  its  first  compilers.  The  temporal  courts 
thurefore  take  no  cognizance  of  the  crime  of  adultery,  otherwise  than  as  a 
private  injury  (rr)  (26). 

But,  before  we  qnit  this  subject,  we  must  take  notice  of  the  temporal 
punishment  for  having  bastard  children^  considered  in  a  criminal  light ;  for, 
with  regard  to  the  maintenance  of  such  illegitimate  ofispring,  which  is  a 
civil  concern,  we  hare  formerly  spoken  at  large  (y).  By  the  statute  18 
Eliz.  c.  3.  two  justices  may  take  order  for  the  punishment  of  the  mother 
and  reputed  £ither ;  but  wnat  that  punishment  shall  be  is  not  therein  as- 
certained ;  though  the  contemporary  exposition  was  that  a  corporal  pu- 
nishment was  intended  {»),  By  statute  7  Jac.  I.  c.  4.  a  specific  punish; 
ment  {vim.  commitment  to  the  bouse  of  correction)  is  inflicted  on  die  wo^ 
man  only.  But  in  both  cases,  it  seems  that  the  penalty  can  only  be  in- 
flicted if  the  bastard  becomes  chargeable  to  the  parish ;  for  otherwise  the 
very  maintenance  of  the  child  is  considered  as  a  degree  of  punishment. 
By  the  last-mentioned  statute  the  justices  may  commit  the  mother  to  the 
bouse  of  eonrection,  there  to  be  punished  and  set  on  work  for  one  year ; 
and,  in  case  of  a  second  offence,  till  she  find  sureties  never  to  offend 
again  (27). 


CHAPTER  V. 
OP  OFFENCES  AGAINST  THE  LAW  OP  NATIONS  (1). 

According  to  the  method  marked  out  in  the  preceding  chapter,  we  are 
next  to  consider  the  offences  more  immediately  repugnant  to  that  univer- 
sal law  of  society,  which  regulates  the  mutual  intercourse  between  one 
state  and  another ;  those,  I  mean,  which  are  particularly  animadverted  on, 
as  such,  by  the  English  law  (2). 

The  law  of  nations  is  a  system  of  rules,  deducible  by  natural  reason, 
and  established  by  universal  consent  among  the  civilized  inhabitants  of  the 
world  (a)  ;  in  order  to  decide  all  disputes,  to  regulate  all  ceremonies  and 
civilities,  and  to  insure  the  observance  of  justice  and  good  faith,  in  that  in- 
tercourse which  must  frequently  occur  between  two  or  more  independant 

(«)  Sm  Boot  m.  pare  119.  («)  Dalt.  Jut  ch.  U. 

(r)  8m  Bookl.  p.  tfS.  («)  Ff,  1. 9. 

■■'  ■  ■ '     I  II  1.1  

<*4ae)  In  Naw-Yoik,  incest  U  punished  by  charge  her  from  fiuther  confinement.    Bjr  tec- 

impneoament  for  not  moie  then  10  yeera.    (2  tion  4,  jostlces  are  restrained  from  oommitting 

R.  8.  688.)  any  woman  till  she  has  been  delirered  one 

(27)  The  7  Jao.  I.  o.  4  ^  7,  (which  provided  month.  The  child  must  be  chargeable,  or 
certain  ponishtnents,  for  lewd  females  who  likely  to  become  so^  in  order  to  authorise  a 
had  bastards),  is  repealed  by  SO  Oeo.  HI.  e.  conyietion.  2  Nolan.  256w  Third  edition. 
SI,  ^  1,  which  enacts  "  that  in  oases  when  a  (1)  As  to  the  law  of  nations  in  general,  see 
woman  shall  have  a  bastard  child  which  may  Tattel's  L.  Nat.  1  Chitty*8  Com.  L.  29. 74. 
be  chargeable  to  the  parish,  anv  two  justices  2  Chita's  Grim.  L.  S2  to  58. 
before  whom  such  woman  shall  be  brought,  (2)  The  matters  contained  in  this  chapter 
nay  commit  her,  at  their  discretion,  to  the  are  beyond  the  legislative  power  of  the  sere- 
house  of  correction,  in  their  district,  for  a  time  r^  states ;  they  are  regulated  by  the  general 

law  of  natibas,  or  by  Gongrses,  or  by  treatiee. 
These  offnkcea  are  paniahaUe  in  the  U.  8. 


not  exceeding  twelfe  calendar  months,  nor 
less  than  sis  weeks.  By  section  3,  upon  the 
WOTiaa*s  good  benaviour  duriac  herconiine- 
■MBt,  any  two  justieea  may  release  and  dis- 
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states,  Slid  the  indrndauls  belonging  to  each  (b).  This  general  law  is 
founded  upon  this  principle,  that  different  nations  ought  in  time  of  peace 
to  do  one  another  all  the  good  they  can ;  and  in  time  of  war  as  little  harm 
as  possible,  without  prejudice  to  their  own  real  interests  (c).  And,  as  none 
of  these  states  will  allow  a  superiority  in  the  other,  therefore  neither  can 
dictate  or  prescribe  the  rules  of  this  law  to  the  rest ;  but  such 
[  *67  ]  rules  must  necessarily  result  from  those  ^principles  of  natural 
justice,  in  which  all  the  learned  of  every  nation  agree  ;  or  they 
depend  upon  mutual  compacts  or  treaties  between  the  respective  commu- 
nities ;  in  the  construction  of  which  there  is  also  no  judge  to  resort  to,  but 
the  law  of  nature  and  reason,  being  the  only  one  in  which  all  the  contra ct* 
ing  parties  are  equally  conversant,  and  to  which  they  are  equally  subject. 

In  arbitrary  states  this  law,  wherever  it  contradicts,  or  is  not  provided  for 
by  the  municipal  law  of  the  country,  is  enforced  by  the  royal  power :  but 
since  in  England  no  royal  power  can  introduce  a  new  law,  or  suspend  the 
execution  of  the  old,  therefore  the  law  of  nations  (wherever  any  question 
arises  which  is  properly  the  object  of  its  jurisdiction)  is  here  adopted  in  its 
full  extent  by  the  common  law,  and  is  held  to  be  a  part  of  the  law  of  the 
land.  And  those  acts  of  parliament  which  have  from  time  to  time  been 
made  to  enforce  this  universal  law,  or  to  facilitate  the  execution  of  its  de- 
cisions, are  not  to  be  considered  as  iotroductive  of  any  new  rule,  but  mere- 
ly as  declaratory  of  the  old  fundamental  constitutions  of  the  kingdom  : 
without  which  it  must  cease  to  be  a  part  of  the  civilized  world.  Thus  in 
mercantile  questions,  such  as  bills  of  exchange  and  the  like  :  in  all  marine 
causes,  relating  to  freight,  average,  demurrage,  insurances,  bottomry,  and 
others  of  a  similar  nature  ;  the  law-merchant  {d)^  which  is  a  branch  of  ther 
law  of  nations,  is  regularly  and  constantly  adhered  to.  So  too  in  all  dis- 
putes relating  to  prizes,  to  shipwrecks,  to  hostages,  and  ransom  bills,  there 
is  no  other  rule  of  decision  but  this  great  universal  law,  collected  from  his- 
tory and  usage,  and  such  writers  of  all  nations  and  languages  as  are  ge- 
nerally approved  and  allowed  of  (3). 

But,  though  in  civil  transactions  and  questions  of  property  between  the 
subjects  of  different  states,  the  law  of  nations  has  much  scope  and  extent, 
as  adopted  by  the  law  of  England  ;,  yet  the  present  branch  of  our 
[  *68  ]  inquiries  will  fall  *  within  a  narrow  compass,  as  offences  against 
the  law  of  nations  can  rarely  be  the  object  of  the  criminal  law  of 
any  particular  state.  For  offences  against  this  law  are  principally  in- 
cident to  whole  states  or  nations ;  in  which  case  recourse  can  only  be  had 
to  war ;  which  is  an  appeal  to  the  God  of  hosts,  to  punish  such  infrac- 
tions of  public  faith,  as  are  committed  by  one  independent  people  against 
another  :  neither  state  having  any  superior  jurisdiction  to  resort  to  upon 
earth  for  justice.  But  where  the  individuals  of  any  state  voilate  this 
general  law,  it  is  then  the  interest  as  well  as  duty  of  the  goverment,  un- 
der which  they  live,  to  animadvert  upon  them  with  a  becoming  severity, 
that  the  peace  of  the  world  may  be  maintained.     For  in  vain  would  na- 

(ft)  See  Book  I.  p.  48.  (d)  See  Book  L  pege  STU 

(c)  Sp.  L.  b.  1,  c.  7. 

(3)  By  Uie  33  Geo.  III.  c.  66.  it  wae  enact-  cence   therein   mentioned,   were  ebeolutely 

•d,  that  it  was  unlawful  for  any  of  hie  majes-  void ;  and  that  erery  oempn  who  enleied  into 

ty*8  subjecu  to  ranaooii  or  enter  into  any  oon-  euch  a  contract,  ehoula  be  subject  to  a  penahy 

tract  for  ransoming,  any  ship  or  merchandise  of  5002. 

captured  by  an  enemy :  and  that  all  contracta  In  the  U.  S.  the  common  Uw  remains  uttl^ 

nad  securities  for  that  purpose,  without  the  li*  tersd. 


Digitized  by 


Google 


PUBLIC  WRONGS.  49 

tions  in  their  coOectiye  capacity  observe  these  universal  ndesi  if  private 
Bttbjecta  WQxe  at  liberty  to  break  them  at  their  own  discretion,  and  involve 
the  two  states  in  a  war.  It  is  therefore  incumbent  upon  the  nation  injur* 
ed,  first  to  demand  satisfaction  and  justice  to  be  doue  on  the  offender,  by 
the  state  to  which  he  belong  ;  and,  if  that  be  refused  or  neglected,  the 
sovereign  then  avows  himself  an  accomplice  or  abettor  of  his  subject's 
crime,  and  draws  upon  his  community  the  calamities  of  foreign  war. 

The  principal  offences  against  the  law  of  nations,  animadverted  on  as 
such  by  the  municipal  laws  of  England,  are  of  three  kinds :  1.  Violatioii 
of  safe-conducts ;  2.  Infringement  of  Uie  rights  of  embassabors ;  and  3. 
Piracy. 

I.  As  to  the  first,  violatian  of  safe-conducts  or  passports,  expressly  grant* 
ed  by  the  king  or  his  embassadors  (e)  to  the  subjects  of  a  foreign  power  in 
time  of  mutuzd  war  (4)  ;  or  committing  acts  of  hostilities  against  such  as 
are  in  amity,  league,  or  truce  with  us,  who  are  here  under  a  general  implied 
safe-conduct :  these  are  breaches  of  the  public  faith,  without  the  preserva* 
tion  of  which  there  can  be  no  intercourse  or  commerce  between  one  na- 
tion and  another :  and  such  offences  may,  according  to  the  writers  upon 
the  law  of  nations,  be  a  just  ground  of  a  national  war ;  since  it  is 
not  in  the  power  of  *the  foreign  prince  to  cause  justice  to  be  done  [  *69  ] 
to  his  subjects  by  the  very  individual  delinquent,  but  he  must  re- 
quire it  of  the  whole  community.  And  as  during  the  continuance  of  any 
safe-conduct,'  either  express  or  implied,  the  foreigner  is  under  the  protection 
of  the  king  and  the  law :  and,  more  especially,  as  it  is  one  of  the  articles 
of  magna  charta  (/),  that  foreign  merchants  should  be  entitled  to  safe- 
conduct  and  security  throughout  the  kingdom :  there  is  no  question  but 
that  any  violation  of  either  the  person  or  property  of  such  foreigner  may 
be  punished  by  indictment  in  the  name  of  the  king,  whose  honour  is  more 
particularly  engaged  in  supporting  hie  own  safe-conduct.  And,  when  this 
malicious  rapacity  was  not  confined  to  private  individuals,  but  broke  out 
into  general  hostilities,  by  the  statute  2  Hen.  V.  st.  1.  c.  6.  breaking  of 
truce  and  safe-conducts,  or  abetting  and  receiving  the  truce-breakers,  was 
(in  affirmance  and  support  of  the  law  of  nations)  declared  to  be  high  trea- 
son against  the  crown  and  dignity  of  the  king ;  and  conservators  of  truce 
and  safe-conducts  were  appointed  in  every  port,  and  empowered  to  hear 
and  determine  such  treasons  (when  committed  at  sea)  according  to  the 
ancient  marine  law  then  practised  in  the  admiral's  court ;  and,  together 
with  two  men  learned  in  the  law  of  the  land,  to  hear  and  determine  ac- 
cording tp  that  law  the  same  treasons  when  committed  within  the  body  of 
any  county.  Which  statute,  so  far  as  it  made  these  offences  amount  to 
treason,  was  suspended  by  14  Hen.  VI.  c.  8.  and  repealed  by  20  Hen.VI. 
c.  11.  but  revived  by  29  Hen.  VI.  c.  2.  which  gave  the  same  powers  to 
the  lord  chancellor,  associated  with  either  of  the  chief  justices,  as  belong- 
ed to  the  conservators  of  truce  and  their  accessors  ;  and  enacted  that,  not- 
withstanding the  party  be  convicted  of  treason,  the  injured  stranger  should 
have  restitution  out  of  his  effects,  prior  to  any  claim  of  the  crown.  And 
it  is  farther  enacted  by  the  statute  31  Hen.VI.  c.  4.  that  if  any  of  the 
king's  subjects  attempt  or  ofilend  upon  the  sea,  or  in  any  port  within 
the  king's  obeysance,  against  any  stranger  in  amity,  league,  or  truce,  or 

<t)SMBookI.pace860.  (/)  Oir<n.///.e.30.    See  Book  I.  p«ge  150,  Ac. 

(4)  See  1  Stoiy'i  Uws  U.  S.  89,  ^  27. 
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[  *70  ]   under  safe-conduct ;  and  especially  by  attaching  *his  MTson,  or 
spoiling  him  or  robbing  him  of  his  goods ;  the  lord  chancellor, 
with  any  of  the  jastices  of  either  the  king's  bench  or  common  pleas,  may 
cause  fiidl  restitution  and  amends  to  be  made  to  the  party  injured. 

It  is  to  be  observed,  that  the  suspending  and  repealing  acts  of  14  A  20 
Hen.  VI.  and  also  the  reviving  act  of  29  Hen.  VI.  were  only  temporary, 
so  that  it  should  seem  that  ailer  the  expiration  of  them  all,  the  statute  3 
Hen.  V.  continued  in  full  force  ;  but  yet  it  is  considered  as  extinct  by  the 
statute  14  £dw.  IV.  c.  4.  which  revives  and  confirms  all  statutes  and 
ordinances,  made  before  the  accession  of  the  house  of  York,  against 
breakers. of  amities,  truces,  leagues,  and  safe-conducts,  with  an  express 
exception  to  the  statute  of  2  Hen.  V.  But  (however  that  may  be)  I  ap- 
prehend it  was  finally  repealed  by  the  general  statutes  of  Edw.  VI.  and 
queen  Mary,  for  abolishing  new  created  treasons ;  though  sir  Matthew 
Hale  seems  to  question  it  as  to  treasons  committed  on  the  sea  {g).  But 
certainly  the  statute  of  31  Hen.  VI.  remains  in  full  force  to  this  day. 

II.  As  to  the  rights  of  embassadarSf  which  are  also  established  by  the 
law  of  nations,  and  are  therefore  matter  of  universal  concern,  they  have 
formerly  been  treated  of  at  large  (A).  It  may  here  be  sufficient  to  re- 
mark, that  the  common  law  of  England  recognizes  them  in  their  full  ex- 
tent, by  immediately  stopping  all  legal  process  sued  out  through  the  igno- 
rance or  rashness  of  individuals,  which  may  intrench  upon  the  immunities 
of  a  foreign  minister  or  any  of  his  train.  And,  the  more  effectually  to 
enforce  the  law  of  nations  in  this  respect,  when  violated  throuffh  wanton- 
ness or  insolence,  it  is  declared  by  the  statute  7  Ann.  c  12.  that  all  pro- 
cess whereby  the  person  of  any  embassadors  (5),  or  of  his  domestic  or 
domestic  servant,  may  be  arrested,  or  his  goods  distrained  or  seized,  shall 
be  utterly  nuU.and  void  (6) ;  and  that  all  persons  prosecuting,  soliciting,  or 

executing  such  process,  being  convicted  by  confession  or  the  oath 
[  *71  ]    of  one  witness,  before  the  *lord  chancellor  and  the  chief  justices, 

or  any  two  of  them,  shall  be  deemed  violators  of  the  laws  of  na- 
tions, and  disturbers  of  the  public  repose  ;  and  shall  suffer  such  penalties 
and  corporal  punishment  as  the  said  judges,  or  any  two  of  them,  shall 
think  fit  (t)  (7).  Thus,  in  cases  of  extraordinary  outrage,  for  which  the 
law  hath  provided  no  special  penalty,  the  legislature  hath  intrusted  to  the 
three  principal  judges  of  the  kingdom  an  unlimited  power  of  proportion- 
ing the  punishment  to  the  crime. 

III.  Lastly,  the  crime  of  piracy ^  or  robbery  and  depredation  upon  the 
high  seas,  is  an  offence  against  the  universal  law  of  society ;  a  pirate  be- 

ig)  1  Hal.  p.  C.  9S7.  (t)  See  U&e  occbsIod  of  maUaf  this  etatoto, 

(k)  See  Book  I.  pe^  SS8.  Book  I.  pa«e  S95. 

(5)  *'  Or  other  public  minister  of  a  foreign  8.  C.  But  if  the  servant  do  not  reside  in  the 
prince  or  state."  ambassador's  bouse,  and  hare  goods  ia  hit  own 

(6)  A  consul  is  not  a  public  minister  with-  boose,  more  than  are  necessary  for  his  ooaTe> 
in  the  act.  Ante,  3  book,  289.  The  party,  to  nience  as  such  servant,  they  are  not  within  the 
entitle  him  to  the  protection  of  the  act,  must  protection  of  the  act.  1  B.  de  G.  S54.  2  D. 
be  a  servant,  or  employed  in  the  ambassador's  d(  R.  633.  S.  C.  The  sefrant^  naase  nivst 
house,  3  D.  dc  R.  2$ ;  and  a  servant  within  the  be  registered  in  the  secretary  of  state's  office, 
meaninc  of  the  act  must  be  actually  and  bona  and  transmitted  to  the  shenff's  office,  to  sup- 
ide  each  servant.  Tidd  Prac  8  ed.  193.  4  port  a  proceeding  against  the  sheriff  for  san 
Burr.  2016,  7.  It  does  not  matter  whether  the  arrest.  1  Wils.  20.  and  sect.  S.  of  the  statote. 
servant  is  a  native  of  the  county  where  the  Tidd  Prac.  S  ed.  194.  See  further  on  this 
ambassador  resides,  or  a  foreigner ;  and  real  subject,  ante,  I  book,  257.  n.  (13). 
servants,  though  not  residing  with  the  ambas-  (7)  See  post,  269.  and  see  3  Chitty^  Cr.  L. 
sador,  are  wiUiin  the  act    2  Stra.  797.    3  1090  to  1093. 

Wils.35.    1  B.  &.  e.  563.    8D.dtR.840. 
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ing,  according  to  sir  Edward  Coke  (it),  hostis  humani  generis.  As  there- 
fore he  has  renounced  all  the  benefits  of  society  and  government,  and  has 
reduced  himself  afresh  to  the  savage  state  of  nature,  by  declaring  war 
against  all  mankind,  all  mankind  must  declare  war  against  him :  so  that 
every  community  hath  a  right,  by  the  rule  of  self-defence,  to  inflict  that 
punislmient  upon  him,  which  every  individual  would  in  a  state  of  nature 
have  been  otherwise  entitled  to  do,  for  any  invasion  of  his  person  or  per- 
sonal property. 

By  the  ancient  common  law,  piracy,  if  committed  by  a  subject,  was 
held  to  be  a  species  of  high  treason,  being  contrary  to  his  natural  alle- 
giance ;  and  by  an  alien  to  be  felony  only  :  but  now,  since  the  statute  of 
treason,  25  £dw.  III.  c.  2.  it  is  held  to  be  only  felony  in  a  subject  (/).  For- 
merly it  was  only  cognizable  by  the  admiralty  courts,  which  proceed  by 
the  rules  of  the  civil  law  (m).  But  it  being  inconsistent  with  the  liberties 
of  the  nation,  that  any  man's  life  should  be  taken  away,  unless  by  the  judg- 
ment of  his  peers,  or  the  common  law  of  the  land,  the  statute  28  Hen. 
VIII.  c.  15.  estabhshed  a  new  jurisdiction  for  this  purpose,  which  proceeds 
according  to  the  course  of  the  common  law,  and  of  which  we  shall  say 
more  hereafter  (8). 

*The  offence  of  piracy,  by  common  law,  consists  in  commit-  [  *72  ] 
ting  those  acts  of  robbery  and  depredation  upon  the  high  seas, 
which,  if  committed  upon  land,  would  have  amounted  to  felony  there  (n). 
But,  by  statute,  some  other  offences  are  made  piracy  also  :  as  by  statute 
II  and  12  W.  III.  c.  7.  if  any  natural  bom  subject  commits  any  act  of  hos- 
tility upon  the  high  seas,  against  others  of  his  majesty's  subjects,  under 
colour  of  a  commission  from  any  foreign  power  ;  this,  though  it  would 
only  be  an  act  of  war  in  an  alien,  shall  be  construed  piracy  in  a  subject. 
And  farther,  any  commander,  or  other  seafaring  person,  betraying  his  trust, 
and  running  away  with  any  ship,  boat,  ordnance,  ammunition,  or  goods  ; 
or  yielding  them  up  voluntarily  to  a  pirate  ;  or  conspiring  to  do  these  acts  ; 
or  any  person  assaulting  the  commander  of  a  vessel  to  hinder  him  from 
fighting  in  defence  of  his  ship,  or  confining  him,  or  making  or  endeavour- 
ing to  make  a  revolt  on  board  ;  shall,  for  each  of  these  offences,  be  ad- 
judged a  pirate,  felon,  and  robber,  and  shall  suffer  death,  whether  he  be 
principal,  or  merely  accessary  by  setting  forth  such  pirates,  or  abettipg 
them  befbre  the  fact,  or  receiving  or  concealing  them  or  their  goods  after 
it.  And  the  statute  4  Geo.  I.  c.  11.  expressly  excludes  the  principals  from 
the  benefit  of  clergy.  By  the  statute  8  Geo.  I.  c.  24.  the  trading  with 
known  pirates,  or  furnishing  them  with  stores  or  ammunitibn,  or  fitting 
out  any  vessel  for  that  purpose,  or  in  any  wise  consulting,  combining,  con- 
federating, or  corresponding  with  them  :  or  the  forcibly  boarding  any  mer- 
chant vessel,  though  without  seizing  or  carrying  her  off,  and  destroying  or 
throwing  any  of  the  goods  over-board,  shall  be  deemed  piracy :  and  such 
accessaries  to  piracy  as  are  described  by  the  statute  of  king  William,  are 
declared  to  be  principal  pirates,  and  all  parties  convicted  by  virtue  of  this 
act  are  made  felons  without  benefit  of  clergy.  By  the  same  statutes  also 
{to  encourage  the  defence  of  merchant  vessels  against  pirates),  the  com- 
manders or  seamen  wounded,  and  the  widows  of  such  seamen  as  are  slain, 

(k)  3  but.  lis.  (m)  1  Hawk.  P.  C.  08. 

(0  I^id.  (n)  Ibid.  100. 

(8)  Post,  269. 
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[  *73  ]  in  any  piratical  engagement,  shall  be  entitled  to  a  bounty,  to  *be 
divided  among  them,  not  exceeding  one-fiftieth  part  of  Uie  value 
of  the  cargo  on  board  :  and  such  wounded  seamen  shall  be  entitled  to 
the  pension  of  the  Greenwich  hospital :  which  no  other  seamen  are,  except 
only  such  as  have  served  in  a  ship  of  war.  And  if  the  commander  shall 
behave  cowardly,  by  not  defend^gthe  ship,  if  she  carries  guns,  or  arras,  or 
shall  dischage  the  mariners  from  fighting,  so  that  the  ship  falls  into  the 
hands  of  pirates,  such  commander  shall  forfeit  all  his  wages,  and  suffer  six 
months'  imprisonment  (9).  Lastly,  by  statute  18  Geo.  II.  c.  30.  any 
natural  born  subject,  or  denizen,  who  in  time  of  war  shcdl  commit  hostili- 
ties at  sea  against  any  of  his  fellow-subjects,  or  shall  assist  an  enemy  on 
that  element,  is  liable  to  be  tried  and  convicted  as  a  pirate  (10). 

These  are  the  principal  cases,  in  which  the  statute  law  of  England  in- 
terposes to  aid  and  enforpe  the  law  of  nations,  as  a  part  of  the  common 
law :  by  inflicting  an  adequate  punishment  upon  offences  against  that 
universal  law,  committed  by  private  persons.  We  shall  proceed  in  the 
next  chapter  to  consider  offences,  which  more  immediately  affect  the  sove- 
reign executive  power  of  our  own  particular  state,  or  the  king  and  govern- 
ment ;  which  species  of  crime  branches  itself  into  a  much  larger  extent, 
than  either  of  those  of  which  we  have  already  treated. 


CHAPTER  VI. 
OF  HIGH  TREASON  (1). 

The  third  general  division  of  crimes  consists  of  such  as  more  especially 
affect  the  supreme  executive  power,  or  the  king  and  his  government ; 
which  amount  either  to  a  total  renunciation  of  that  allegiance,  or  at  the 
least  to  a  criminal  neglect  of  that  duty,  which  is  due  from  every  subject  to 
his  sovereign.  In  a  former  part  of  these  commentaries  (a)  we  had  occa- 
sion to  mention  the  nature  of  allegiance,  as  the  tie  or  ligamen  which  binds 
every  subject  to  be  true  and  faithful  to  his  sovereign  liege  lord  the  king,  in 
return  for  that  protection  which  is  afforded  him  ;  and  truth  and  faith  to  bear 
of  life  and  limb,  and  earthly  honour  ;  and  not  to  know  or  hear  of  any  ill 

(a)  Book  I.  ch.  10. 

(9)  In  the  constraction  of  the  common  law,  The  rules  as  to  latceny  will  ben  apply.    See 

as  enlarged  by  the  statutes  mentioned  in  the  post,  Chap.  XVII. 

text,  it  appears  that  for  manners  to  seize  the  (10)  See  2  Haw.  P»  C.  p.  305,  461-5,  480, 

captain,  put  him  on  shore  against  his  will,  and  ^  1.    See  also  &  G.  IV.  e.  17,  by  which  deal> 

afterwards  employ  the  ship  for  their  use,  is  ing  in  slaves  on  the  hif^  seas,  dtc.  is  made 

piracy.    2  Esst  P.  G.  796.    And  embezzling  piracy,  and  punishable  with  death.    See  also 

a  ship's  anchor  and  cable  is  piracy,  thoush  the  5  Geo.  IV.  c.  113,  ^  9,  and  F^rbet  ▼.  CedlroM, 

master  of  the  vessel  concur  in  it,  and  though  3  D.  and  R.  679.    2  B.  and  C.  446,  on  tbs 

the  object  is  to  defraud  the  underwriters,  not  same  subject. 

the  insurers.    Russ.  dt  R.  C.  C.  123.    Where  The  9  Geo.  IV.  e.  31,  repeals  so  Hnich  of 

the  master  of  a  vessel  insured  the  ship  and  the  22  and  23  Car.  IL  c.  11, "  as  relates  to  any 

cargo,  landed  the  goods,  and  on  the  destruc-  mariner  laying  violent  hands  on  his  commaad- 

tion  of  the  former,  protested  both  as  lost,  with  er  as  therein  mentioned."    See  also  9  Geo. 

intent  to  defraud  the  owners  and  insurers,  this  IV.  c.  84. 


was  holden  to  be  a  mere  breach  of  trust  and  (1)  As  to  this  offence  in  (general,  see  1  ] 

no  felony,  because  there  was  no  detennina-  P.  C.  37.  to  140.    Com.  Dig.  Justices,  K.    2 

tion  of  me  special  authority  with  which  the  Chitty*s  Crim.  L.  60  to  €7. 
defendant  was  intrusted.    2  East  P.  C.  776, 
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intended  bim,  iinthoiit  defen^Ung  him  tberefiom.  And  this  allegiance,  we 
may  remember,  was  diatinguished  into  two  species :  the  one  natural  and 
perpetual,  which  is  inherent  only  in  natives  of  the  king's  dominions ;  the 
other  local  and  temporary,  which  is  incident  to  aliens  also.  Every  offence 
theref<Mre  more  immediately  affecting  the  royal  persop,  his  crown,  or  digni- 
ty, is  in  some  degree  a  breach  of  iSda  duty  of  allegiaace  whether  natural 
or  innate,  or  local  and  acquired  by  residence :  and  these  may  be  distin- 
guished into  four  kinds;  1.  Treason.  2.  Felonies  injurious  to  the  kmg's 
prerogative.  3.  Praemunire.  4.  Other  misprisions  and  contempts.  Of 
which  crimes,  the  first  and  principal  is  that  of  treason. 

^Treason,  proditio^  in  its  very  name  (which  is  borrowed  from  the  [  *75  ] 
French)  imports  a  betraying,  treachery,  or  breach  of  faith.  It 
therefore  happens  only  between  allies,  saith  the  Mirror  (b) :  for  treason  is  in- 
deed a  general  t^^pellation,  made  use  of  by  the  law,  to  denote  not  only  of> 
fences  against  the  king  and  government,  but  also  that  accumulation  of 
guilt  which  uises  whenever  a  superior  reposes  a  confidence  in  a  subject 
or  inferior,  between  whom  and  himself  there  subsists  a  natural,  a  civil,  or 
even  a  spiritual  relation :  and  the  inferior  so  abuses  that  confidence,  so  for- 
gets the  obligations  of  duty,  subjection,  and  allegiance  ;  as  to  destroy  the 
life  of  any  such  superior  or  lord  (c).  This  is  looked  upon  as  proceeding 
from  the  same  principle  of  treachery  in  private  life,  as  would  have  urged 
him  who  harbours  it  to  have  conspired  in  public  against  his  liege  lord  and 
sovereign,  and  therefore  for  a  wife  to  kill  her  lord  or  husband,  a  servant  his 
lord  or  master,  and  an  ecclesiastic  his  lord  or  ordinary:  these,  being 
breaches  of  the  lower  allegiance,  of  private  and  domestic  faith,  are  denomi- 
nated petit  treasons  (2).  But  when  disloyalty  so  rears  its  crest,  as  to  at- 
tack even  majesty  itself,  it  is  called  by  way  of  eminent  distinction  hightrea^ 
son,  a/to  proditio ;  being  equivalent  to  the  crimen  laesae  maje^tatis  of  the 
Romans,  as  Glanvil  (d)  denominates  it  also  in  our  English  law. 

As  this  is  the  highest  civil  crime,  which  (considered  as  a  member  of  the 
community)  any  man  can  possibly  commit,  it  ought  therefore  to  be  the 
most  precisely  ascertained.  For  if  the  crime  of  high  treason  be  indeter- 
minate, this  alone  (says  the  president  Montesquieu)  is  sufficient  to  make 
any  government  degenerate  into  arbitrary  power  (e).  And  yet,  by  the 
ancient  common  law,  there  was  a  great  latitude  left  in  the  breast  of  the 
judges  to  determine  what  was  treason,  or  not  so :  whereby  the  creatures  of 
tyrannical  princes  had  opportunity  to  create  abundance  of  constructive 
treasons  ;  that  is,  to  raise,  by  forced  and  arbitrary  constructions, 
offences  into  the  *crime  and  punishment  of  treason  which  never  [  *76  ] 
were  suspected  to  be  such.  Thus  the  accroaching,  or  attempting 
to  exercise,  royal  power  (a  very  uncertain  charge)  was  in  the  21  Edw.  III. 
held  to  be  treason  in  a  knight  of  Hertfordshire,  who  forcibly  assaulted  and 
detained  one  of  the  king's  subjects  till  he  paid  him  90^.  (/) :  a  crime,  it 
must  be  owned,  well  deserving  of  punishment ;  but  which  seems  to  be  of 
a  complexion  very  different  from  that  of  treason.  Killing  the  king's  father, 
or  brother,  or  even  his  messenger,  has  also  fallen  under  the  same  denomi- 
nation {g).    The  latter  of  which  is  almost  as  tyrannical  a  doctrine  as  that 

(A)  c.  1,  «  7.                                                              («)  Sp.  L.  hv.  12,  c.  7. 
(c)  LL.  Atlfnii.  c  4.    AetUUt,  e.  4.    Comfi.  e.        (/ )  1  Hid.  P.  C.  80. 
S4. 81 .                                                                        (g)  Britt.  c.  93.    1  Hawk.  P.  C.  M. 
(<t)  M,c.l. __^ 

(S)  Petit  tieason  is  abolished  bj  2  R.  S.    eomniitted  by  a  stiaiiger.    See  ante,  p.  1& 
657,  aad  libeae  offences  are  tbe  same  as  if   note  15. 
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of  the  imperial  constitution  of  Arcadius  and  Honoriiu,  which  determiiief 
that  any  attempts  or  designs  against  the  ministers  of  the  prince  shall  be 
treason  (A).  But,  however,  to  prerentthe  inconveniences  which  began  to 
arise  in  England  from  this  multitude  of  constructive  treasons,  the  statute 
25  £dw.  III.  c.  2.  was  made  ;  which  defines  what  offences  only  for  the  iu« 
ture  should  be  held  to  be  treason :  in  like  manner  as  the  lex  Julia  me^estatis 
among  the  Romans  promulged  by  Augustus  Caesar,  comprehended  all  the 
ancient  laws,  that  had  before  been  enacted  to  punish  transgressors  against 
the  state  (t)  (3).  This  statute  must  therefore  be  our  text  and  guide,  in  or* 
der  to  examine  into  the  several  species  of  high  treason.  And  we  shall  find 
that  it  comprehends  all  kinds  of  high  treason  under  seven  distinct  branches  (4). 
1.  **  When  a  man  do\h  compass  or  imagine  Uie  death  of  our  lord  the 
king,  of  our  lady  his  queen,  or  of  their  eldest  son  and  heir.^  Under  this 
description  it  is  held  that  a  queen  regnant  (such  as  queen  Elizabeth  and 
queen  Anne)  is  within  the  words  of  the  act,  being  invested  with  royal 

Eower,  and  entitled  to  the  allegiance  of  her  subjects  {j) :  but  the 
^  ^  usband  of  such  a  queen  is  not  comprised  within  these  words,  *and 
therefore  no  treason  can  be  committed  against  him  {k).  The  king 
here  intended  is  the  king  in  possession,  without  any  respect  to  his  title : 
for  it  is  held,  that  a  king  de  facto  and  not  dejure,  or,  in  other  words,  an 
usurper  that  hath  got  possession  of  the  throne,  is  a  king  within  the  mean- 
ing  of  the  statute :  as  there  is  a  temporary  allegiance  du^  to  him,  for  his 
administration  of  the  government,  and  temporary  protection  of  the  public : 
and  therefore  treasons  committed  against  Henry  Vl.  were  punished  under 
Edward  IV.,  though  all  the  line  of  Lancaster  had  been  previously  declared 
usurpers  by  act  of  parliament.  But  the  most  rightful  heir  of  the  crown, 
or  king  dejure  and  not  de  facto,  who  hath  never  had  plenary  possession  of 
the  throne,  as  was  the  case  of  the  house  of  York  during  the  three  reigns 
of  the  line  of  Lancaster,  is  not  a  king  within  this  statute  against  wli^m 


(i)  Qui  dt  nece  nirontm  iUustrium,  qui  eonsUixM 
tt  amsutorio  nostro  intersuntf  teruttorum  etttun 
(nam  et  ipH  fears  corporia  nosiri  nuU)  ve/  eujtu  libet 
postrejnOf  qu*  mUitoi  nobiseum,  cogitaverit :  (eadem 
eiHm  Meveritate  vobtntaten  «ce2eru,  qua  effecima, 
paairijura  voburini)  ipse  quidem,  uipcte  »un)esta- 


tis  rnUf  giadio  feriatwr,  bmus  ^ms 
nostro  addietis.    (Cod.  9.  3. 5.) 

(t)  Gravin.  Orig.  U^H. 

(t)  1  Hat  P.  C.  101. 

(1)  3  Inst.  7.    1  Hal.P.C.  lOS. 


JtSf 


(3)  The  provisions  of  this  act  are  confirm- 
ed by  the  36  Geo.  III.  c.  7.  which  is  made  per- 
petual by  the  57  Geo.  III.  c.  6.  This  latter 
statute  renders  the  law  of  high  treason  more 
clear  and  definite.  It  provides,  that  if  any  one 
within  the  realm,  or  without,  shall  compass  or 
intend  death,  destruction,  or  any  bodily  harm 
tending  thereto,  maiming  or  wounding,  im- 
prisonment or  restraint  of  his  majesty,  or  to 
depose  him  ftom  the  style,  honour,  or  kingly 
name  of  the  imperial  crown  of  these  realms, 
or  to  levy  war  against  him  within  this  realm, 
in  order  by  force  or  constraint  to  compel  him 
to  change  nis  measures  or  counsels,  or  in  or- 
der to  put  any  constraint  upon,  or  intimidate 
both  or  either  house  of  parliament,  or  to  move 
or  stir  any  foreiener  with  force  to  invade  this 
realm,  or  any  of  nis  majesty's  dominions;  and 
such  compassing  or  intentions  shall  express 
by  publishing  any  printing  or  writing,  or  by 
any  other  overt  act,  being  convicted  thereof 
OB  the  oaths  of  two  witnesses  upon  trial,  or 
otherwise,  by  due  course  of  law,  such  person 
shall  be  adjudged  a  traitor,  and  suffer  death  m 


in  cases  of  high  treason. 

(4)  Treason  may  be  either  a^inst  the  U.  S. 
or  against  the  state :  the  first  is,  levying  war 
apinst  the  U.  S.  or  adhering  to  their  enemies^ 
giving  them  aid  and  comfort.  (Const,  art  3. 
sect.  3,  ^  1.)  The  last  is,  levying  war  against 
the  people  of  this  state  within  the  state :  or  a 
comhination  by  force  to  usurp  the  government 
of  the  state,  or  overturn  it,  evidenced  by  a  for> 
cible  attempt  made  within  the  state :  or  adhar* 
ing  to  the  enemies  of  this  state  and  (ivin^ 
them  aid  and  comfort,  when  the  state  is  en- 
gaged in  war  with  a  foreign  enemy,  in  eases 
prescribed  in  the  Constitution  of  the  U.  Sw 
(2  R.  S.  656.)  An  overt  act  must  be  done  to 
constitute  the  offence,  (2  R.  S.  692.)  and 
two  witnesses'  must  prove  the  same  oreit 
act;  or  one  must  prove  one  overt  act,  and 
another  witness  another  overt  aet  of  tko 
same  treason.  No  evidence  can  be  given  of 
anjr  overt  acts  eicept  ^ch  as  are  laid  «aprcts> 
ly  in  the  indictment :  and  no  conviction  eaa 
M  had  unless  one  or  mora  such  aeti  an  so 
allsged.    (2  R.  S.  73d,  1 16, 16.) 
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tTMBons  may  be  Gommitted  (/).  And  a  very  sensible  writer  on  the  crown- 
law  carries  the  point  of  possession  so  far,  that  he  holds  (m),  that  a  king 
out  of  possession  is  so  far  from  haying  any  right  to  our  allegiance,  by  any 
other  title  which  he  may  set  up  against  the  king  in  being,  that  we  are 
bound  by  the  duty  of  our  allegiance  to  resist  him.  A  doctrine  which  he 
grounds  upon  the  statute  11  Hen.  VII.  c.  1.  which  is  declaratory  of  the 
common  law,  and  pronounces  all  subjects  excused  from  any  penalty  or 
forfeiture j  which  do  assist  and  obey  a  king  d^  facto.  But,  in  truth,  this 
seems  to  be  confounding  all  notions  of  right  and  wrong ;  and  the  conse- 
quence would  be,  that  when  Cromwell  had  murdered  the  elder  Charles, 
and  usurped  the  power  (though  not  the  name)  of  king,  the  people  were 
bound  in  duty  to  hinder  Uie  son's  restoration :  and  were  the  king  of  Po- 
land or  Morocco  to  invade  this  kingdom,  and  by  any  means  to  get  pos- 
session of  the  crowli  (a  term,  by  the  way,  of  Tery  loose  and  indistinct 
signification),  the  subject  would  be  bound  by  his  allegiance  to  fight  for  his 
natural  prince  to-day,  and  by  the  same  duty  of.  allegiance  to  fight  against 
him  to-morrow.  The  true  distinction  seems  to  be,  that  the  statute 
of  Henry  *the  Seventh  does  by  no  means  command  any  opposition  [  *78  ] 
to  a  king  dejure ;  but  excuses  the  obedience  paid  to  a  lung  de  facto. 
When  therefore  an  usurper  is  in  possession,  the  subject  is  excused  taidjus' 
tified  in  obeying  and  giving  him  assistance :  otherwise,  under  an  usurpa- 
tion, no  man  could  be  safe :  if  the  lawful  prince  had  a  right  to  hang  him 
for  obedience  to  the  powers  in  being,  as  the  usurpeif  would  certainly  do  for 
disobedience.  Nay,  farther,  as  the  mass  of  people  are  imperfect  judges  of 
title,  of  which  in  all  cases  possession  is  primd  facte  evidence,  the  law  com- 
pels no  man  to  yield  obedience  to  that  prince,  whose  right  is  by  want  of 
possession  rendered  uncertain  and  disputable,  till  Providence  shall  think  fit 
to  interpose  in  his  favour,  and  decide  the  ambiguous  claim :  and  therefore, 
till  he  is  entitled  to  such  allegiance  by  possession,  no  treason  can  be  com- 
mitted against  him.  Lastly,  a  king  who  has  resigned  his  crown,  such 
resignation  being  admitted  and  ratified  in  parliament,  is  according  to  sir 
Matthew  Hale  no  longer  the  object  of  treason  (n).  And  the  same  reason 
holds,  in  case  a  king  abdicates  the  government ;  or,  by  actions  subversive 
of  the  constitution,  virtually  renounces  the  authority  which  he  claims  by 
that  very  constitution :  since,  as  was  formerly  observed  (o),  when  the  fact 
of  abdication  is  once  established,  and  determined  by  the  proper  judges,  the 
consequence  necessarily  follows,  that  the  throne  is  thereby  vacant,  and  he 
b  no  longer  king.  ' 

Let  us  next  see,  what  is  a  compassing  or  imagining  the  death  of  the 
king,  ^c.  These  are  synonymous  terms ;  the  word  compass  signifying 
the  purpose  or  design  of  the  mind  or  will  (;>),  and  not,  as  in  common  speech, 
the  carrying  such  design  to  effect  (q).  And  therefore  an  accidental  stroke, 
which  may  mortally  wound  the  sovereign,  per  infortunium^  without  any 
traitorous  intent,  is  no  treason  :  as  was  the  case  of  sir  Walter  Tyr- 
rel,  who,  by  the  conunand  of  king  William  Rufus,  ^shooting  at  a  [  *79  ] 
hart,  the  arrow  glanced  against  a  tree,  and  killed  the  king  on  the 
spot  (r).  But,  as  this  compassing  or  imagining  is  an  act  of  the  mind,  it 
cannot  possibly  fall  under  any  judicial  cognizance,  unless  it  be  demonstrat- 

(i)  S  Init.  7.    1  HtL  P.*  C.  lOA.  Uie  death  of  any  man,  demonatnted  br  aonia  arl* 

<M)  1  Hawk.  P.  C.  M.  dant  &ct,  waa  equally  panal  aa  liomlcfde ' 

(a)  1  HaL  P.  C.  104.  Inat.  5.) 

(a)  Book  I.  paM  Sit.  {f)  1  HaL  P.  C.  107. 

(^  By  tlM  anoeiit  law  edaipatf^or  lateDdiiif       (r)  I  Inat.  0. 
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of  the  imperial  constitatioii  of  Arcadius  and  Honr 
that  any  attempts  or  designs  against  the  minisU. 
treason  (A).     But,  however,  to  prevent  the  inco  ^ 
arise  in  England  from  this  multitude  of  con^ 
25  £dw.  III.  c.  2.  was  made  ;  which  definr 
ture  should  be  held  to  be  treason :  in  like  r 
among  the  Romans  promulged  by  AugU'     J 
ancient  laws,  that  had  before  been  en^        ^ 
the  state  (t)  (3).     This  statute  must  ^ 

der  to  examine  into  the  several  spe        :  ^  j 
thatitcomprehends  all  kinds  of  hir  f  1  i      <^ 

1.  "  When  a  man  ddth  cor  ♦  i  ^ 

king,  of  our  lady  his  queen,       ^  •  * 
description  it  is  held  that 
queen  Anne)  is  within  t^ 
power,  and  en^' 


^ionysinB  is  re- 
ig  that  he  had 
thought  thete- 
En^h  law ' 
t  is  necess^ 
cplicit  n^ 
,  thatt' 
open 
mv 


li  of  i 
.ong  presumj^ 
,  by  such'  as  have  & 
it  being  an  old  observ,. 
mterval  between  the  prisons  and 
ao  question  also,  but  that  taking  any 
Pliable  purposes  effectual,  as  assembling  and 
.o  kill  the  king,  is  a  sufficient  overt  act  of  high 


.igUi 


[  •T?  ]    husband  of  s 
therefore  n^ 
here  intended  is  \ 
for  it  is  held,  i> 
usurper  that  h 

ingof  thes*  w  iHai.p.c.i09. 

admmistra'      ..-'^-    (»>  i  Hawk,  p.  c.  38.  i  Hai.  p.  c.  m. 

and  tner^     jt-<;J"5^«  regicide«7the  indict-  and  coDfosion ;  consequently  every  stroke  le- 

Edwar'^      s  ^^t  they  did  traitorously  com-  veiled  at  his  person  is,  in  the  ordinary  oonne 

usurp       ^^^^^^  ^^^^  ^^  ^^  ^^'    ^^  ^^  things^  levelled  at  the  public  tranquillity. 

orl'      ^    '       '    '""'"■'*  '"'"■ 

^  "^yiewd  00  the  same  indictment.    For  upon  jealousy.    Ii   considereth  the    wickea 

00  ^oASsinK  ^  considered  as  the  treason,  imaginations  of  the  heart,  in  the  same  de^e 

i*'J^'g0U  as  the  meana  made  use  of  to  ef-  of  guilt  as  if  carried  into  actual  ezecuUoil, 

t¥  ^!J||  the  intentions  of  the  heart.    And  in  from  the  moment  measures  appear  to  have 

^'^  indictment  for  this  species  of  treason,  been  taken  to  render  them  effectual.    And, 

'Id  indeed  for  lerying  war,  or  adhering  to  the  therefore,  if  conspirators  meet  and  consult 

fU^^  enemies,  an  overt  act  must  be  alleged  how  to  kill  the  king,  thou^  they  do  not  then 

"      '  fall  upon  any  scheme  for  that  purpose,  this  is 


^prored.  For  the  overt  act  is  the  charge, 
ip^hich  the  prisoner  must  apply  his  defence. 
put  it  i*  ^^^  necessary,  that  the  whole  of  the 
evidence  intended  to  be  given  should  be  set 
forth:  the  common  law  never  required  this 
exactness,  nor  doth  the  statute  of  king  Wil- 
liam require  it.  It  ia  sufficient,  that  the  charge 
be  reduced  to  a  reasonable  certainty,  so  tlutt 
the  defendant  may  be  apprized  of  toe  nkture 
of  it,  and  prepared  to  give  an  answer  to  it. 
Foet.  194. 

(6)  This  subject  is  so  ably  explained  by 
Mr.  Justice  Foster  in  his  first  discourse  on 
high  treason,  that  it  may  be  useful  to  annex 
here  two  of  his  sections.  **In  the  case  of 
the  king  the  statute  of  treasons  hath,  with 
great  propriety,  retained  the  rule  voluntaa  pro 
jaeU).  The  principle  upon  which  this  is  found- 
ed is  too  obvious  to  need  much  enlargement. 
The  kin^  is  considered  as  the  head  of  the 
tody-politie,  and  the  members  of  that  body  are 
eonsidered  as  united  and  kept  together  by  a 

e^litieal  union  with  him  and  with  each  other, 
is  life  cannot,  in  the  Ordinary  course  of 
things,  be  taken  away  by  treasonable  practi- 
ces, without  involving  a  whole  nation  ia  blood 


an  overt  act  of  compassing  his  death ;  and  so 
are  all  means  made  use  of,  be  it  advice,  per^ 
suasion,  or  command,  to  iilcite  or  encoongs 
others  to  commit  the  fact,  or  join  in  the  at- 
tempt ;  and  every  person  who  but  assenteth  to 
any  overtures  for  that  purpose  will  Be  involved 
in  the  same  guilt 

The  care  the  law  hath  taken  for  the  per- 
sona] safety  of  the  king  is  not  confined  to  ae- 
tions  or  attempts  of  the  more  flagitious  kind, 
to  assassination  or  poison,  or  other  attempts 
directly  and  immediately  aiming  at  Ms  life, 
It  is  extended  to  every  thing  wiunlly  and  de- 
liberately done  or  attempted,  whereby  his  life 
ma^  be  endangered.  And,  therefore,  the  en- 
tering into  measures  for  deposing  or  impri- 
soning him,  or  to  get  his  person  into  the  power 
of  the  conspirators,  these  offences  are  overt 
acts  of  treason  within  this  branch  of  the  sta- 
tute. For  experience  has  shewn  that  between 
the  prisons  and  the  graves  of  princes  the  dis- 
tance is  very  small.    Fost.  194." 

This  was  the  species  of  treason  with  whleh 
the  sute-prisoneis  were  charged,  who  were 
tried  in  1794.    And  th«  qoMtioD,  aft  statM  bj 
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nt  to  this  species  of  treason ;  but  (if  particularly 
'6  king  or  his  government)  it  falls  within  the  first, 

the  king's  death  (i). 
^    to  the  kiDg*s  enemies  in  his  realm,  giving  to 
'na,  or  elsewhere,"  he  is  also  declared  guilty 
-    ^wise  be  proved  by  some  overt  act,  as  by 
) .     '^ing  them  provisions,  by  selling 

'ering  a  fortress,  or  the  •like    [  •SS  ] 

^   ;        he  subjects  of  foreign  pow- 

•  "  ;  to  foreign  pirates  or  robbers,  who 

'^  -  It  any  open  hostilities  between 

immission  from  any  prince  or 

.J.         in,  the  giving  them  any  as- 

-^ht  of  adhering  to  the  pub- 

in  that  of  levying  war 

'me  acts  of  adherence 


erted,ormi.  "  . 

^ys  on  their  connc. 
differently  even  accordii. 
delivered ;  and  sometimes  silent 
discourse.     As  therefore  there  can  be  n. 
gnous  th&i^  words,  it  would  indeed  be  unrea^ 
to  bigh  treason.    And  accordingly  in  4  Car.  I.  oi. 
judges,  concerning  some  very  atrocious  words  spoken 
certified  to  the  king,  "  that  though  the  words  were  as  wick. 


onstitute  treason  un- 

)r  own  fellow-sub- 

ider  the  descrip- 

rebel,  fled  out 

and  a  rebel 

ne  foreign 

^land  (o). 

straint, 

this 


^?. 


yet  they  were  no  treason  :  for  unless  it  be  by  some  parUcui^j 
-words' will  be  treason  (y)  (8)."     If  the  words  be  set  down  in 
argues  more  deliberate  intention  :  and  it  has  been  held  that  wriui^ 
overt  act  of  treason  ;  for  scribere  est  agere.     But  even  in  this  case  tSL**  **  ^^" 
words  are  not  the  treason,  but  the  deliberate  act  of  writing  them.  ^    ^" 
such  writing,  though  unpublished,  has  in  some  arbitrary  reigns  con^v^ 
its  author  of  treason :  particularly  in  the  cases  of  one  Peachum,  a  cl^j?^ 
man,  for  treasonable  passages  in  a  sermon  never  preached (g) ;  and«| 
Algernon  Sydney,  for  some  papers  found  in  his  closet ;  which,  had  th«y 
been  plainly  relative  to  any  preivous  formed  design  of  dethroning  or  mur- 
dering the  king,  might  doubtless  have  been  properly  read  in  evi- 
dence as  overt  *acts  of  that  treason,  which  was  specially  laid  in    [  *81  ] 
the  indictment  (a).     But  being  merely  speculative,  without  any 
intention  (so  far  as  appeared)  of  making  any  public  use  of  them,  the  con. 
victing  the  authors  of  treason  upon  such  an  insufiicient  foundation  has 
been  imiversally  disapproved.     Peachum  was  therefore  pardoned:  and 
though  Sydney  indeed  was  executed,  yet  it  was  to  the  general  discontent 
of  the  nation  ;  and  his  attainder  was  afterwards  reversed  by  parliament. 
There  was  then  no  manner  of  doubt,  but  that  the  publicatJon  of  such  a 


(t)  lHtl.P.C.115. 
(y)  Croi  Car.  1S5. 


(s)  Jhid. 

(a)  Foster,  106. 


the  court  for  the  jarjr  to  try,  was,  Whether 
their  measures  had  been  entered  into  with  an 
intent  to  subvert  the  monarchy  and  to  depose 
the  king  ?    See  Hardy's  trial.  / 

(7)  There  was  even  a  refinement  and  de- 
free  of  subtlety  in  the  cruelty  of  that  case, 
for  he  wished  it,  horns  and  all,  in  the  belly  of 
him  who  counselled  the  king  to  kill  it;  and 
as  the  king  killed  it  of  his  own  accord,  or  was 
his  own  counsellor,  it  was  held  to  be  a  trea- 
sonable wish  against  the  king  hixnsel£  1  HaL 
B.  C.  lift. 


(8)  This  subject  is  fully  and  ably  discussed 
by  Mr.  J.  Foster,  who  maintains  that  words 
alone  cannot  amount  to  an  overt  act  of  trea- 
son ;  but  if  they  are  attended  or  followed  by 
a  consultation,  meeting,  or  any  act,  then  they 
will  be  evidence,  or  a  confession,  of  the  in- 
tent of  such  consultation,  meeting,  or  act; 
and  he  concludes,  that  "  loose  words,  not  rela- 
tive to  facts,  are  at  the  worst  no  more  than 
bare  indications  of  the  malignity  <tf  the  heait." 
FoaL  aOS.  et  seq. 
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treasonable  writing  was  a  aofficient  overt  act  of  treason  at  tbe  ( 
law  (h) ;  though  of  late  even  that  has  been  questioned. 

2.  The  second  species  of  treason  is,  '<  if  a  man  do  voilate  the  kins'* 
companion,  or  the  king's  eldest  daughter  unmarried,  or  the  wife  of  ue 
king's  eldest  son  and  heir."  By  the  king's  companion  is  meant  his  wife  ; 
and  by  voilation  is  understood  carnal  knowledge,  as  well  without  force,  as 
with  it :  and  this  is  high  treason  in  both  parties,  if  both  be  consenting ; 
as  some  of  the  wives  of  Henry  the  Eighth  by  fatal  experience  evinc^ 
The  plain  intention  of  this  law  is  to  guard  the  blood  royal  from  any  sus- 
picion of  bastardy,  whereby  the  succession  to  the  crown  might  be  rendered 
dubious :  and  therefore,  when  this  reason  ceases,  the  law  ceases  with  it ;. 
for  to  violate  a  queen  or  princess-dowager  is  held  to  be  no  treason  (c)  (9) : 
in  like  manner  as,  by  the  feodal  law,  it  was  a  felony  and  attended  with  a 
forfeiture  of  the  fief,  if  the  vassal  vitiated  the  wife  or  daughter  of  his 
lord  (d)  i  but  not  so,  if  he  only  vitiated  his  widow  (e). 

3.  The  third  species  of  treason  is,  *'  if  a  man  do  levy  war  against  our 
lord  the  king  in  his  realm."    And  this  may  be  done  by  taking  arms,  not 
only  to  detlurone  the  king,  but  under  pretence  to  reform  religion,  or  the 
laws,  or  to  remove  evil  counsellors,  or  other  grievances  whether  real  or  pre- 
tended (/)  (10).     For  the  law  does  not,  neither  can  it,  permit 

[  *82  ]  *any  private  man,  or  set  of  men,  to  interfere  forcibly  in  matters 
of  such  high  importance  ;  especially  as  it  has  established  a  suf- 
ficient power,  for  these  purposes,  in  the  high  court  of  parliament :  neither 
does  the  constitution  justify  any  private  or  particular  resistance  for  private 
or  particular  grievances  ;  though  in  cases  of  national  oppression  die  na- 
tion has  very  justifiably  risen  as  one  man,  to  vindicate  the  orignal  contract 
subsisting  between  the  king  and  his  people.  To  resist  the  king's  forces 
by  defending  a  castle  against  them,  is  a  levying  of  war :  and  so  is  an  in- 
surrection with  an  avowed  design  to  pull  down  all  inclosures,  aU  brothels^ 
and  the  like  ;  the  universality  of  the  design  making  it  a  rebellion  against 
the  state,  an  usurpation  of  the  powers  of  government,  and  an  insolent  in- 
vasion of  the  king's  authority  (^).  But  a  tumult,  with  a  view  to  pull 
down  a  particular  house,  or  lay  open  a  particular  inclosure,  amounts  at 
most  to  a  riot ;  this  being  no  general  defiance  of  public  government.  So» 
if  two  subjects  quarrel  and  levy  war  against  each  other  (in  that  spirit  of 
private  war,  which  prevailed  all  over  Europe  (A)  in  the  early  feodal  times)» 
it  is  only  a  great  riot  and  contempt,  and  no  treason.  Thus  it  happen^ 
between  the  earls  of  Hereford  and  Glocester  in  20  Edw.  I.  who  raised 
each  a  little  army,  and  committed  outrages  upon  each  other's  lands,  burn- 
ing houses,  attended  with  the  loss  of  many  lives  :  yet  this  was  held  to  be 
no  high  treason,  but  only  a  great  misdemeanor  (»).    A  bare  conspiracy  to 

(»)  1  Hal.  p.  C.  11&  1  Hawk.  P.  C.  SS.  ( f )  1  Hawk.  P.  C.  S7. 

(c)  3  Inst.  9.  (r)  I  HaL  P.  C.  ISS. 

(<D  Feud.  1. 1, 1. 5.  (X)  Robertson  Oh.  V.  1. 4ft.  986. 

(«)  Uid.  t,  81.  «)  1  Hal.  P.  C.  IM. 

(9)  Bat  the  bsUnces  specified  in  the  sta-  treason  notonlj  to  violate  the  wife  and  daugh- 

tute  do  not  prove  much  consistency  in  the  ap-  ten  of  the  king,  but  also  the  nurses  of  his 

plication  of  this  reason  ;  for  there  is  no  pro-  children,  U»  norieu  df  low  ei^anlz.    Britt. 

taction  given  to  the  wives  of  the  younger  c.  8. 

■ons  of  the  king,  though  their  issue  must  m-  (10)  Lord  Mansfield  declared,  upon  the  trial 

herit  the  crown  before  the  issue  of  the  kind's  of  loitl  George  Gordon,  that  it  was  the  unani- 

eldest  daughter,  and  her  chasiity  is  only  in-  mous  opinion  of  the  court,  that  an  attempt,  br 

Tiolable  before  raanria|e,  whilst  h«r  children  intimidation  and  violence,  to  force  the  re^al 

would  be  dearly  illegitimate.  of  a  law,  was  a  levying  war  against  the  king* 

Befora  the  25  Ed.  III.  it  was  held  to  be  high  and  high  treason.    Doug.  570. 
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levy  war  does  not  amount  to  this  species  of  treason ;  but  (if  particularly 
pointed  at  the  peison  of  the  king  or  his  government)  it  falls  within  the  first, 
of  compassing  or  imagining  the  king's  death  {k), 

4.  "  If  a  man  be  a&erent  to  the  king's  enemies  in  his  realm,  giving  to 
them  aid  and  comfort  in  the  realm,  or  elsewhere,"  he  is  also  declared  gmlty 
of  high  treason.  This  must  likewise  be  proved  by  some  overt  act,  as  by 
giving  them  iutelligence  ( 1 0),  by  sending  them  provisions,  by  selling 

them  arms,  by  treacherously  surrendering  a  fortress,  or  Uie  *like  [  *83  ] 
(/).  By  enemies  are  here  understood  the  subjects  of  foreign  pow- 
ers with  whom  we  are  at  open  war.  As  to  foreign  pirates  or  robbers,  who 
may  happen  to  invade  our  coasts,  without  any  open  hostilities  between 
their  nation  and  our  own,  and  without  any  conunission  from  any  prince  or 
state  at  enmity  with  the  crown  of  Great  Britain,  the  giving  them  any  as- 
sistance is  also  clearly  treason  ;  either  in  the  light  of  adhering  to  the  pub- 
lic enemies  of  the  king  and  kingdom  (m),  or  else  in  that  of  levying  war 
against  his  majesty.  And,  most  indisputably,  the  same  acts  of  adherence 
or  aid,  which  (when  applied  to  foreign  enemies)  will  constitute  treason  un- 
der this  branch  of  the  statute,  will  (when  afforded  to  our  own  fellow-sub- 
jects in  actual  rebellion  at  home)  amount  to  high  treason  under  the  descrip- 
tion of  levying  war  against  the  king  (n).  But  to  relieve  a  rebel,  fled  out 
of  the  kingdom,  is  no  treason  :  for  the  statute  is  taken  strictly,  and  a  rebel 
is  not  an  enem^ :  an  enemy  being  always  the  subject  of  some  foreign 
prince,  and  one  who  owes  no  allegiance  to  the  crown  of  England  (o). 
And  if  a  person  be  imder  circumstances  of  actual  force  and  constraint, 
through  a  well-grounded  apprehension  of  injury  to  his  life  or  person,  this 
fear  or  compulsion  will  excuse  his  even  joining  with  either  rebels  or  ene- 
mies in  the  kingdom,  provided  he  leaves  them  whenever  he  hath  a  safe  op- 
portunity (p)(  11). 

5.  "  If  a  man  counterfeits  the  king's  great  or  privy  seal,"  this  is  also 
high  treason.  But  if  a  man  take  wax  bearing  the  impression  of  the  great 
seal  off  from  one  patent,  and  fixes  it  to  another,  this  is  held  to  be  only  an 
abuse  of  the  seal,  and  not  a  counterfeiting  of  it :  as  was  the  case  of  a  cer- 
tain chaplain,  who  in  such  manner  framed  a  dispensation  for  non-residence. 
But  the  knavish  artifice  of  a  lawyer  much  exceeded  this  of  the  divine. 
One  of  the  clerks  in  chancery  glewed  together  two  pieces  of  parchment ; 
on  the  uppermost  of  which  he  wrote  a  patent,  to  which  he  regularly  obtain- 
ed the  great  seal,  the  label  going  through  both  the  skins.     He 

*then  dissolved  the  cement ;  and  taking  off  the  written  patent,  on    [  *84  ] 
the  blank  skin  wrote  a  fresh  patent,  of  a  different  import  from  the 
former,  and  published  it  as  true.     This  was  held  no  counterfeiting  of  the 
great  seal,  hut  only  a  great  misprision  ;  and  sir  Edward  Coke  {q)  mentions 
it  with  some  indignation,  that  the  party  was  living  at  that  day. 

(ft)  %  Inst.  9.    Foster,  811.  313  *  (o)  1  Hawk.  P.  C.  38. 

(0  3  Inst.  10.  (p)  Foster,  516. 

(«)  Foster,  919.  («)  3  Inst.  16. 
(«)  IM,  SI6. 

(10)  Sending  intelligence  to  the  enemv  of  court  of  kind's  bench  in  Hilary  term  1796i. 

the  destinations  and  designs  of  this  kingdom,  In  that  case  it  was  held,  that  sending  a  paper 

in  order  to  assist  them  in  their  operations  to  the  enemy,  though  it  was  aflerwaras  inter- 

a^inst   us,  or  in  defence  of  themselres,  is  cepted,  containing  advice  not  to  inrade  this 

lugh  treason,  although  soch  correspondence  euuntr>[,  if  sent  with  the  intention  of  assist- 

shoald  be  intercepted.    Dr.  Hensey's  case,  1  ing  their  councils  in  their  conduct  and  in  the 

Burr.  650.    The  same  doetrine  was  held  bv  prosecution  of  the  war,  was  high  treason.    6 

Lord  Kenyon  and  the  court  in  the  case  of  Wij.  T.  R.  527. 
Ii«m  Stone,  who  was  tried  at  tho  bar  of  the       (U)  See  p.  80.  noCe  13. 

Vol.  II.  57 


Digitized  by 


Google 


eo 


PUBLIC  WRONGS. 


6.  The  sixth  spectet  of  tremson  imder  thit  statute,  k  ^  if  a  man  < 
terfeit  the  king's  monej :  «nd  if  a  man  bring  folse  money  into  the  realitt 
counterfeit  to  the  money  of  England,  knowing  the  money  to  be  false,  Uk 
merchandise  and  make  payment  withal.**  As  to  the  first  branch,  counter' 
feiting  the  king's  money  ;  this  is  treason,  whether  the  false  money  be  ut- 
tered in  payment  or  not  Also  if  the  king's  own  minters  alter  the  stand- 
ard or  alloy  established  by  law,  it  is  treason.  But  gold  and  silver  mo- 
ney only  are  held  to  be  within  the  statute  (9)  (12).  With  regard  like- 
wise to  the  second  branch,  importing  foreign  counterfeit  money,  in  order  to 
utter  it  here  ;  it  is  held  that  uttering  it,  without  importing  it,  is  not  within 
the  statute  (r).     But  of  this  we  shaS  presently  say  more. 

7.  The  last  species  of  treason  ascertained  by  die  statute,  is,  ^  if  a  man 
slay  the  chancellor,  treasurer,  or  the  king's  justices  of  the  one  bench  or  the 
other,  justices  in  e3rre,  or  justices  of  assise,  and  all  other  justices  assigned 
to  hear  and  determine,  being  in  their  places  doing  their  offices.*'  These 
high  magistrates,  as  they  represent  the  king's  majesty  during  the  execu- 
tion of  tli^ir  offices,  are  therefore  for  the  time  equally  regarded  by  the  law. 
But  this  statute  extends  only  to  the  actual  killing  of  them,  and  not  wound- 
ing, or  a  bare  attempt  to  kill  them.  It  extends  also  only  to  the  officers 
therein  specified ;  and  therefore  the  barons  of  exchequer,  as  such,  are  not 
within  the  protection  of  this  act  {s) :  but  the  lord  keeper  or  commissioners 
of  the  great  seal  now  seem  to  be  within  it,  by  virtue  of  the  statutes  5  Elix. 

c.  18,  and  1  W.  dt  M.  e.  21.  (13). 
[  *85  ]       *Thus  careful  was  the  legslature,  in  the  reign  of  Edward  the 

Third,  to  specify  and  reduce  to  a  certainty  the  vague  notions  of 
treason,  that  had  formerly  prevailed  in  our  courts.  But  the  act  does  not 
stop  here,  but  goes  on.  '*  Because  other  like  cases  of  treason  may  happen 
in  time  to  come,  which  cannot  be  thought  of  nor  declared  at  present,  it  is 


iq)  1  Hawk.  P.  C.  4» 
(r)  Md.  43. 


(•)  IHaLP.CStl. 


(12)  The  noniet  chaiged  to  be  coont«rfeit> 
ed  must  jretemble  the  true  and  lawful  coin, 
but  this  resemblance  is  a  mere  matter  of  fact, 
of  which  the  jury  are  to  judge  upon  the  evi- 
dence before  them ;  the  rule  bebg,  that  the 
resemblance  need  not  be  perfect,  but  such  as 
may  in  circulation  ordinarily  impose  upon  the 
world.  Thus  a  counterfeiting  whh  some  lit- 
tle Tariation  in  the  inscriptioo,  effigies,  or 
arms,  done  probably  with  intent  to  evade  the 
law,  is  yet  within  it ;  and  so  is  the  counter- 
feiting a  diffoient  meul,  if  in  appearance  it 
be  made  to  resemble  the  true  coin.  Hawk.  b. 
I.e.  17.  s.  81.  iRuss.  60.  1  Hale,  178, 184, 
211,215.  1  East  P.  C.  163.  Round  blanks, 
without  an?  impression,  are  sufficient,  if  they 
resemble  the  coin  in  circulation.  1  Leach, 
285^  and  see  1  East  P.  C.  164.  But  where 
the  impression  of  moner  was  stamped  on  an 
irregular  piece  of  metal  not  rounded,  without 
tmishing  it,  so  as  not  to  be  in  a  state  to  pass 
eurrsnt,  the  offense  was  bolden  to  be  inoonv 
plete,  although  the  prisoner  had  actually  at- 
tempted to  pass  it  in  that  condition.  2  Blib 
Hep.  632;  and  see  1  Leach,  135. 

in  traason,  as  we  have  before  seen,  all  con- 
cerned are  in  geneial  principals,  1  Hale,  233 ; 
but  it  has  been  doubted  whether  receivers  of 
coiners  are  guilty  of  mora  than  susprisioo  of 


.  1  East.  P.  C.  94,  dee. ;  and  OB  this 
doubt  a  convict  was  pardoned.  Dyer,  296.  a ; 
but  it  seems  they  are  traitors,  1  East  P.  C. 

95.  except  where  accessaries  before,  and  prin- 
cipals in  the  second  denee  are  expressly  in- 
cluded in  the  terms  of  the  act  which  createe 
the  treason,  when  the  construction  has  beea 
in  general  lenient,  according  to  the  maxim  cz- 
pressum  facit  cessara  taciturn.    1  East  P.  C. 

96.  A  party  who  agrees  before  the  fact  to  re- 
ceive and  vend  counterfeit  coin,  is  a  principal 
traitor.    1  Hale,  214. 

(13)  By  the  statute  7  Ann.  e.  21.  it  is  made 
high  treason  to  slay  anjr  of  the  lords  i>f  ses- 
sion, or  lords  of  justiciary,  sitting  in  judg- 
ment ;  or  to  counterfeit  the  king's  seals  ap- 
pointed by  the  act  of  union.  The  sUtute  7 
Ann.  c.  21.  has  also  enacted  that  the  crimes  of 
high  treason  and  misprision  of  treaaon  ahaU 
be  exactly  the  saoM  in  England  and  Sootland ; 
and  that  no  aeU  in  Scotland,  exeept  those 
above  moiHed,  shall  be  construed  high  trea- 
son in  Scotland,  which  are  not  high  treaaos 
in  England.  And  all  persons  prosecuted  in 
Sootland  for  I '  ' 


fiirthei 


r  high  treaaon,  or  misprieion  of 
U  be  tried  br  a  jury,  and  in  the 
ir  as  if  they  had  oesA  pfosecnted 
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accorded,  liiat  if  any  other  cause  supposed  to  be  treason,  which  is  not  above 
specified,  doth  happen  before  any  judge ;  the  judge  shall  tarry  without 
going  to  judgment  of  the  treason,  till  &e  cause  be  shewed  and  declared 
before  the  kuig  and  his  parliament,  whether  it  ought  to  be  judged  treason, 
or  other  felony."  Sir  Matthew  Hale  {t)  is  very  high  in  his  encomiums  on 
the  great  wisdom  and  care  of  the  parliament,  in  thus  keeping  judges  within 
the  proper  bounds  and  limits  of  this  act,  by  not  suffering  fiiem  to  nm  out 
(upon  their  own  opinions)  into  constructive  treasons,  though  in  cases  that 
seem  to  them  to  have  a  like  parity  of  reason,  but  reserving  them  to  the  de- 
cision of  parliament.  This  is  a  great  security  to  the  p!2)lic,  the  judges, 
and  even  this  sacred  act  itself;  and  leaves  a  weighty  mefnetUo  to  judges  to 
be  careful  and  not  over-hasty  in  letting  in  treasons  by  construction  or  inter* 
pretation,  especially  in  new  cases  that  have  not  been  resolved  and  settled. 
t2.  He  observes,  that  as  the  authoritative  decision  of  these  casus  ofnissi  is 
reserved  to  the  king  and  parliament,  the  most  regular  way  to  do  it  is  by  a 
new  declarative  act ;  and  therefore  the  opinion  of  any  one  or  of  both 
houses,  though  of  very  respectable  weight,  is  not  that  solemn  declara* 
tion  referred  to  by  this  act,  as  the  only  criterion  for  judging  of  future,  trea- 
sons. 

In  consequence  of  this  power,  not  indeed  originally  granted  by  the  sta- 
tute of  Edward  III.,  but  constitutionally  inherent  in  every  subsequent  par- 
liament (which  cannot  be  abridged  of  any  rights  by  the  act  of  a  precedent 
one),  the  legislature  was  extremely  liberal  in  declaring  new  treasons  in  the 
unfortunate  reign  of  king  Richard  the  Second ;  as,  particularly 
the  killing  of  an  embassador  was  made  so ;  *which  seems  to  be  [  *86  ] 
founded  upon  better  reason  than  the  multitude  of  other  points, 
that  were  then  strained  up  to  this  high  offence :  the  most  arbitraiy  and 
absurd  of  all  which  was  l^  the  statute  21  Ric.  II.  c.  3.  which  made  the 
bare  purpose  and  intent  of  killing  or  deposing  the  king,  without  any  overt 
act  to  demonstrate  it,  high  treason.  And  yet  so  little  effect  have  over-vio- 
lent laws  to  prevent  any  crime,  that  within  two  years  afterwards  this  very 
prince  was  both  deposed  and  murdered.  And  in  the  first  year  of  his  suc- 
cessor's reign,  an  act  was  passed  (ti),  reciting, "  that  no  man  knew  how  he 
ought  to  behave  himself,  to  do,  speak,  or  say,  for  doubt  of  such  pains  of 
treason ;  and  therefore  it  was  accorded,  that  in  no  time  to  come  any  trea- 
son be  judged  otherwise  than  was  ordained  by  the  statute  of  king  Edward 
the  ThM.'*  This  at  once  swept  away  the  whole  load  of  extrava^t  trea- 
sons introduced  in  the  time  of  Richard  the  Second. 

But  afterwards,  between  the  reign  of  Henry  the  Fourth  and  queen 
Mary,  and  particularly  in  the  bloody  reign  of  Henry  the  Eighth,  the  spi- 
rit of  inventing  new  and  strange  treasons  was  revived ;  among  which  we 
may  reckon  the  offences  of  clipping  money ;  breaking  prison  or  rescue, 
when  the  prisoner  is  committed  for  treason ;  burning  houses  to  extort  mo- 
ney; stea&ng  cattle  by  Welshmen;  counterfeiting  foreign  coin;  wilful 
poisoning ;  execrations  against  the  king,  calling  him  opprobrious  names 
by  public  writing;  counterfeiting  the  sign  manual  or  signet;  refusing  to 
abjure  the  pope ;  deflowering  or  marrying,  without  the  royal  licence,  any 
of  the  king's  children,  sisters,  aunts,  nephews,  or  nieces ;  bare  solicitation 
of  the  chastity  of  the  queen  or  princess,  or  advances  made  by  themselves ; 
marrying  with  the  king,  by  a  woman  not  a  virgin,  without  previously  dis- 
covering to  him  such  her  unchaste  life ;  judging  or  believing  (manifested 

(t)iatf.F.atM.  («)Stat.lH0B.IV.c.UI. 
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by  any  orert  act)  the  king  to  haTe  been  lawfiiUy  mairied  to  Ann  of  Chnre  ; 
derogating  from  the  king's  xoyal  style  and  title ;  impagning  hi» 
[  *87  ]  supremacy ;  and  assembling  riotously  to  the  ^number  of  twelve, 
and  not  dispersing  upon  proclamation:  all  which  new-fangled 
treasons  were  totally  abrogated  by  the  statute  1  Mar.  c.  1 .  which  once 
more  reduced  all  treasons  to  the  standard  of  the  statute  25  Edw.  IIL 
Since  which  time,  though  the  legislature  has  been  more  cautious  in  cre- 
ating new  offences  of  this  kind,  yet  the  number  is  very  considerably  in> 
creased,  as  we  shall  find  upon  a  short  review  (14). 

These  new  treasons,  created  since  the  statute  1  Mar.  c.  1.  and  not  com- 
prehended under  the  description  of  statute  25  Edw.  III.  I  shall  comprise 
under  three  heads.  1 .  Such  as  relate  to  papists.  2.  Such  as  relate  to 
falsifying  the  coin  or  other  royal  signatures.  3.  Such  as  are  created  for 
the  security  of  the  protestant  succession  in  the  house  of  Hanover. 

1.  The  first  species,  relating  to  papists,  was  considered  in  a  preceding 
chapter,  among  the  penalties  incurred  by  that  branch  of  non-conformists  to 
the  national  church ;  wherein  we  have  only  to  remember,  that  by  statute 
5  Eliz.  c.  1.  to  defend  the  pope's  jurisdiction  in  this  realm  is,  for  the  first 
time,  a  heavy  misdemeanor :  and,  if  the  offence  be  repeated,  it  is  high  trea- 
son. Also  by  statute  27  Eliss.  c.  2.  if  any  popish  priest,  bom  in  the  domi- 
nions of  the  crown  of  England,  shall  come  over  hither  from  beyond  the 
seas,  unless  driven  by  stress  of  weather  (w),  and  departing  in  a  reasonable 
time  (x) ;  or  shall  tarry  here  three  days  without  conforming  to  the  church, 
and  taking  the  oaths ;  he  is  guilty  of  high  treason.  And  by  statute  3 
Jac.  I.  c.  4.  if  any  natural-bom  subject  be  withdravni  from  his  allegiance, 
and  reconciled  to  the  pope  or  see  of  Rome,  or  any  other  prince  or  state, 
both  he  and  all  such  as  procure  such  reconciliation  shall  incur  the  guilt  of 
high  treason.  These  were  mentioned  under  the  division  before  referred  to, 
as  spiritual  offences,  and  I  now  repeat  them  as  temporal  ones  also ;  the 
reason  of  distinguishing  these  overt  acts  of  popery  from  all  others,  by  set- 
ting the  mark  of  high  treason  upon  them,  being  certainly  on  a  civil,  and 
not  on  a  religious,  account.  For  every  popish  priest  of  course  re- 
[*88]  nounces  his  allegiance  to  his  ^temporal  sovereign  upon  taking 
orders ;  that  being  inconsistent  with  his  new  engagements  of  cano- 
nical obedience  to  the  pope ;  and  the  same  may  he  said  of  an  obstinate 
defence  of  his  authority  here,  or  a  formal  reconciliation  to  the  see  of  Rome, 
which  the  statute  constraes  to  be  a  withdrawing  from  one's  natural  alle- 
giance ;  and  therefore,  besides  being  reconciled  **  to  the  pope,"  it  also  adds, 
"or  any  other  prince  or  stau5  (15)." 

(w)  6LrT.  Raym.  377.  (»)  Latch.  1. 

(14)  Tb«  1  Mar.  c.  1.  was  only  a  confinna-  *'  An  act  for  the  safety  and  preserrationof  his 
tion  so  far  of  a  much  more  important  stetate,  Majesty's  person  and  government  against 
viz.  1  £d.  VI.  c.  12.  See  the  statute  36  Geo.  treasonable  and  seditious  practices  and  at- 
III.  c.  7.  (rendered  perpetual  by  57  Geo.  III.  c.  tempts ;"  and  the  other  (c.  8.)  "An  act  for 
6.)  confinning  the  stetute  of  25  Edw.  III.  the  more  effectually  preventing  seditious  meel- 

(15)  In  conseauence  of  insults  and  outra-  inss  and  assemblies." 

ges,  which  had  been  publicly  offered  to  the  By  the  first  it  was  enactedi  that  if  anv  per- 

person  of  the  kin^,  ana  of  the  great  multitude  son  should  compastf,  imaeine,  or  intend,  aeatb, 

of  seditious  publications  aiming  at  the  over-  destruction,  or  any  bodily  harm  to  the  person 

throw  of  the  government  of  this  country,  and  of  the  king,  or  to  depose  him,  or  to  levy  war, 

also  of  the  frequent  seditious  meetings  and  in  order  by  force  to  compel  him  to  change  his 

assemblies  held  at  that  time  to  destroy  the  se-  measures  or  counsels,  or  to  overawe  cither 

curity  sod  tranquillity  of  the  public,  two  acts  house  of  parliament,  or  to  excite  an  invasion 

of  parliament  were  passed  in  the  36th  ^ear  of  of  any  of  his  majesty's  dominions,  and  shall 

his  present  Majesty's  reign,  one  (a  7.)  utitled  express  and  declare  such  intentioni  by  print- 


Digitized  by 


Google 


PUBLIC  WRONGS.  63 

2.  With  regard  to  treasons  relative  to  the  coin  (16)  or  other  royaJ  signal 
tures,  we  may  recollect  that  the  only  two  offences  respecting  the  coinage, 
which  are  made  treason  by  the  statute  25  Edw.  III.,  are  the  actual  counter- 
feiting the  gold  and  silver  coin  of  this  kingdom ;  or  the  importing  such 
counterfeit  money  with  intent  to  utter  it,  knowing  it  to  be  false.  But  these 
not  being  found  sufficient  to  restrain  the  evil  practices  of  coiners  and  false 
moneyers,  other  statutes  have  been  since  made  for  that  purpose.  The 
crime  itself  is  made  a  species  of  high  treason ;  as  being  a  breach  of 
allegiance,  by  infringing  the  king's  prerogative,  and  assuming  one  of  the 
attributes  of  the  sovereign  to  whom  alone  it  belongs  to  set  the  value  and 
denomination  of  coin  made  at  home,  or  to  fix  the  currency  of  foreign 
money :  and  besides,  as  all  money  which  bears  the  stamp  of  the  kingdom 
is  sent  into  the  world  upon  the  public  faith,  as  containing  metal  of  a  par- 
ticular weight  and  standard,  whoever  falsifies  this  is  an  offender  against 
the  state,  by  contributing  to  render  that  public  faith  suspected.  And  upon 
the  same  reasons,  by  a  law  of  the  emperor  Constantino  (y),  false  coiners 
were  declared  guilty  of  high  treason,  and  were  condemned  to  be  burnt 
alive  :  as,  by  the  laws  of  Athens  {2)  all  counterfeiters,  debasers,  and  di- 
minishers  of  the  current  coin  were  subjected  to  capital  punishment.  How- 
ever, it  must  be  owned,  that  this  method  of  reasoning  is  a  little  overstrain- 
ed :  counterfeiting  or  debasing  the  coin  being  usually  practised,  rather  for 
the  sake  of  private  and  unlawful  lucre,  than  out  of  any  disaffec- 
tion for  the  sovereign.  And  ^therefore  both  this  and  its  kindred  [  *98  ] 
species  of  treason,  that  of  counterfeiting  the  seals  of  the  crown ' 
or  other  royal  signatures,  seem  better  denominated  by  the  later  civilians  a 
branch  of  the  crimen  falsi  or  forgery  (in  which  they  are  followed  by  Glan- 
vil  (a),  Bracton  (6),  and  Fleta)  {c),  than  by  Constantino  and  our  Edward 
the  Third,  a  species  of  the  crimen  laescte  majestatis  or  high  treason.  For 
this  confounds  the  distinction  and  proportion  of  offences ;  and,  by  affixing 
the  same  ideas  of  guilt  upon  the  man  who  coins  a  leaden  groat  and  him 
who  assassinates  his  sovereign,  takes  off  from  that  horror  which  ought  to 
attend  the  very  mention  of  the  crime  of  high  treason,  and  makes  it  more 
familiar  to  the  subject.  Before  the  statute  25  Edw.  III.  the  offence  of 
counterfeiting  the  coin  was  held  to  be  only  a  species  of  petit  treason  (d) ; 
but  subsequent  acts  in  their  new  extensions  of  the  offence  have  followed 
the  example  of  that  statute,  and  have  made  it  equally  high  treason  with 
an  endeavour  to  subvert  the  government,  though  not  quite  equal  in  its 
punishment. 

(y)  C.  9.  S4.    UCod.  Tktod. de falsa mtmeta,  1 9.        (&)  2.  3,  c.  3,  ^  1  ft  8. 
(M)  Pott.  Ant.  b.  1,  c. ».  (e)  2.  1,  e.  U. 

{a)l.l4,c,7. (d)  1  Hal.  P.  C.  S84. 

ing, 'writing,  or  any  overt  act,  he  shall  suffer    tion  for  the  same  crimes  by  the  common  law, 
^'i  as  a  traitor.  unless  a  prosecution  be  preriously  commenc- 


And  if  any  one  b^  writing,  printing,  preach-  ed  under  the  statute, 

ing,  or  other  speakmg,  shall  use  anv  words  or  The  contagion  of  French  revolutionary  prin- 

sentenees  to  excite  the  people  to  hatred  and  oiples  in  1795,  gave  occasion  for  the  passine 

contempt  of  the  king,  or  of  the  government  of  these  acts.    The  last  of  them  was  passed 

and  constitution  of  this  realm,  he  shall  incur  for  three  years  only ;  and  of  the  former,  ss.  1. 

the  Dunishment  of  a  high  misdemeanor ;  that  5.  6.  are  made  perpetutU  by  57  Geo.  III.  c.  6 ; 

is,  nne,  imprisonment,  and  pillory ;  and  for  a  the  rest  is  expired. 

second  offence,  he  is  subject  to  a  similar  pu-  (16)  Counterfeiting  the  current  gold  or  sil. 

sishment,  or  transportation  for  seven  years,  at  ver  coin  current  in  the  U.  S.  is  punishable  by 

the  discretion  of  the  court.  fine  not  exceeding  5000  dollars,  and  imprison- 

Bat  a  prosecution  for  a  misdemeanor  under  ment  not  exceeding  10  years.    Story's  laws ; 

this  act  must  be  brought  within  six  months.  2005,  ^  20. 
Aad  this  statute  shall  not  affect  any  prosecu- 
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In  conseqaence  of  the  principle  thus  adopted,  the  statute  1  Mar.  c.  1. 
having  at  one  stroke  (17)  repealed  all  intermediate  treasons  created  since 
the  25  Edw.  III.  it  was  thought  expedient  by  statute  1  Mar.  st  2.  c.  6.  to 
revive  two  species  thereof,  via,  1.  That  if  any  person  falsely  forge  or  coun- 
terfeit any  such  kind  of  coin  of  gold  or  silver,  as  is  not  the  proper  coin  of 
this  realm,  b|it  shall  be  currei^t  within  this  realm  by  consent  of  die  crown ; 
or,  2.  shall  falsely  forge  or  counterfeit  the  sign  manual,  privy  signet,  or 
privy  seal ;  such^offences  shall  be  deemed  high  treason.  And  by  statute 
1  &  2  P.  &  M.  o.  1 1.  if  any  persons  do  bring  into  this  realm  such  false  or 
counterfeit  foreign  money,  being  current  here,  knowing  the  same  to  be 
false,  with  intent  to  utter  the  same  in  payment,  they  shall  be  deemed  of- 
fenders in  high  treason.  The  money  referred  to  in  these  statutes  must  be 
such  as  is  absolutely  current  here,  in  all  payments,  by  the  king's  proclama- 
tion ;  of  which  there  is  none  at  present,  Portugal  money  being  only  taken 
by  consent,  as  approaching  the  nearest  to  our  standard :  and  falling  in  well 
enough  wi^  our  divisions  of  money  into  pounds  and  shillings :  therefore  to 

counterfeit  it  is  not  high  treason,  but  another  inferior  offence. 
[  *90  ]    ^Clipping  or  defacing  the  genuine  coin  was  not  hitherto  included 

in  these  statutes  ;  though  an  offence  equally  pernicious  to  trade, 
and  an  equal  insult  upon  the  prerogative,  as  well  as  personal  affront  to  the 
sovereign ;  ^hose  very  image  ought  to  be  had  in  reverence  by  all  loyal 
subjects.  ASS^exetore  among  the  Romansfe),  deiacing  or  even  melting 
dbwn^the  emperor's  statues  was  made  treason  by  the  Julian  law ;  together 
with  other  offences  of  the  like  sort,  according  to  that  vague  conclusion, 
"  aliudve  quid  simile  si  admiserinU^^  And  now,  in  England,  by  statutes  5 
Eliz.  c.  11,  clipping,  washing,  rounding,  or  filing,  for  wicked  gain's  sake, 
any  of  the  money  of  this  realm,  or  other  money  suffered  to  be  current  here, 
shall  be  adjudged  high  treason;  and  by  statute  18  Eliz.  c.  1.  (because 
<'  the  same  law,  being  penal,  ought  to  be  taken  and  expounded  strictly  ac- 
cording to  the  words  thereof,  and  the  like  offences,  not  by  any  equity  to  re- 
ceive the  like  punishment  or  pains,")  the  same  species  of  offences  is  there- 
fore described  in  other  more  general  words ;  viz.  impairing,  diminishing, 
falsifying,  scaling,  and  lightening ;  and  made  liable  to  the  same  penalties. 
By  statute  8  <Sz;  9  W.  III.  c.  26.  made  perpetual  by  7  Ann.  c.  25.  whoever, 
without  proper  authority,  shall  knowingly  make  or  mend,  or  assist  in  so 
doing,  or  shall  buy,  sell,  conceal,  hide,  or  knowingly  have  in  his  possession, 
any  implements  of  coinage  specified  in  the  act,  or  other  tools  or  instruments 
proper  only  for  the  coinage  of  money  (18) ;  or  shall  convey  the  same  out 
of  the  king's  mint ;  he,  together  with  his  counsellors,  procurers,  aiders,  and 
abettors,  shall  be  guilty  of  high  treason,  which  is  by  much  the  severest 
branch  of  the  coinage  law.  The  statute  goes  on  farther,  and  enacts  thai 
to  mark  any  coin  on  the  edges  with  letters,  or  otherwise  in  imitation  of 
those  used  in  the  mint ;  or  to  colour,  gild,  or  case  over  any  coin  resembling 
the  current  coin,  or  even  round  blanl^  of  base  metal ;  shall  be  construed 
high  treason.     But  all  prosecutions  on  this  act   are  to  be  commenced 

(«)  |y.48.4.«. 

(17)  This  wu  done  £armore  effeotually  six  within  the  act,  see  Fost.  430.  1  East.  P.  C. 
years  before  by  1  Ed.  YI.  c.  12.  The  object  170.  ITl.  1  Leach.  189.  A  laoald  for  coin- 
of  the  above  sUtute,  by  this  needless  repeti-  ing  is  within  the  act.  i  East,  P.  C.  170.  So 
tion,  seems  only  an  endeavour  ta  continue  is  a  press  for  coinage.  Fost.  430.  By  the  8 
to  Mary  the  popularity  which  had  so  justly  &  9  Wm.  III.  c  26.  s.  5.  the  tools  dtc  may  be 
been  gained  by  her  brother.  seised  to  produce  in  evidesoe. 

(18)  As  to  what  tools  or  instromants  are 
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within  three  *iixmdi8  after  the  oommission  of  the  offence  (19) :  [  *91  ] 
except  those  for  making  or  amending  any  coining  tool  or  instru- 
ment, or  for  marking  money  round  the  edges  ;  which  are  directed  to  be 
commenced  within  six  months  after  the  offence  committed  (/)  (20).  And, 
lastly,  by  statute  15  <&  16  Geo.  II.  c.  28.  if  any  person  colours  or  alters 
any  shilling  or  sixpence,  either  lawful  or  counterfeit,  to  make  them  respec- 
tively resemble  a  guinea  or  half-guinea  ;  or  any  halfpenny  or  farthing  to 
make  them  respectively  resemble  a  shilling  or  sixpence ;  this  is  also  high 
treason  :  but  the  offender  shall  be  pardoned,  in  case  (being  out  of  prison) 
he  discovers  and  convicts  two  other  offenders  of  the  same  kind. 

3.  The  other  species  of  high  treason  is  such  as  is  created  for  the  secu- 
rity of  the  protestarU  succession  over  and  above  such  treasons  against  the 
king  and  government  as  were  comprised  under  the  statute  25  £dw.  III. 
For  this  purpose,  after  the  act  of  settlement  was  made,  for  transferring  the 
crown  to  the  illustrious  house  of  Hanover,  it  was  enacted  by  statute  13  Sd 
14  W.  III.  c.  3.  that  the  pretended  prince  of  Wales,  who  was  then  thir- 
teen years  of  age,  and  had  assumed  the  title  of  king  James  III,  should  be. 
attainted  of  high  treason  ;  and  it  was  made  high  treason  for  any  of  the 
king's  subjects,  by  letters,  messages,  or  otherwise,  to  hold  correspondence  * 
with  him,  or  any  person  employed  by  him,  or  to  remit  any  money  for  his 
use,  knowing  the  same  to  be  for  his  service.  And  by  statute  17  Geo.  II. 
c*  39.  it  is  enacted,  that  if  any  of  the  sons  of  the  pretender  shall  land  or  at- 
tempt to  land  in  this  kingdom,  or  be  found  in  Great  Britain,  or  Ireland,  or 
any  of  the  dominions  belonging  to  the  same,  he  shall  be  judged  attainted 
of  high  treason,  and  suffer  the  pains  thereof.  And  to  correspond  with 
them,  or  to  remit  money  for  their  use,  is  made  high  treason  in  the  same 
manner  as  it  was  to  correspond  with  the  father.  By  the  statute  1  Ann. 
St.  2.  c.  17.  if  any  person  shall  endeavour  to  deprive  or  hinder  any  person, 
being  the  next  in  succession  to  the  crown  according  to  the  limitations  of 
the  act  of  settlement,  from  succeeding  to  the  crown,  and  shall  ma- 
liciously and  directly  attempt  the  same  by  any  *overt  act,  such  [  *92  ] 
offence  shall  be  high  treason.  And  by  statute  6  Ann.  c.  7.  if  any 
person  shall  maliciously,  advisedly,  and  directly,  by  writing  or  printing, 
maintain  and  affirm,  that  any  other  person  hath  any  right  or  title  to  the 
crown  of  this  realm,  otherwise  than  according  to  the  act  of  settlement ;  or 
that  the  kings  of  this  realm  with  the  authority  of  parliament  are  not  able 
to  make  laws  and  statutes,  to  bind  the  crown  and  the  descent  thereof;  such 

(/)  Stat.  7  Ann.  c.  35. 

(19)  And  it  is  incambent  on'the  prosecutor  sion  to  the  similitude  of  silver  coin  worn 
to  shew  the  pnwecotion  was  commenced  with-  smooth  by  time.  Welch's  esse,  Ibid.  293.  Or 
in  that  time.  Proof  by  parwl  that  the  prisoner  if  any  one  shall  put  pieces  of  mixed  meul 
was  a]>prehended  for  treason  respecting  the  into  aqua  fortis,  woich  attracts  the  baser  metal 
coin  within  the  three  months,  will  not  be  suffi-  and  leaves  the  silver  upon  the  surface,  or  as 
cisnt,  if  the  indictment  is  after  the  three  the  vulgar  say,  draws  out  tibe  silver,  this  is 
months,  and  the  warrant  to  apprehend  or  com-  held  to  be  colouring  under  this  statute.  Lavey*s 
mit  are  produced.    Russ.  di  R.  C.  G.  309.  case.  Ibid.  140. 

(20)  If  a  person  is  apprehended  in  the  act  In  a  case  at  Durham,  where  a  man  had  been 
of  coining,  or  is  proved  to  have  made  consider-  committed  more  than  three  months  before  his 
able  progress  in  nMtking  counterfeit  pieces  re-  trial,  for  an  offence  under  this  statute,  and 
sembling  the  gold  or  silver  coin  of  this  realm,  upon  conviction  his  case  was  reserved  for  the 
yet  if  they  are  so  imperfect,  as  that  no  one  opinion  of  the  judges,  they  determined  that 
would  take  them,  he  cwinot  be  oonvioled  upon  the  commitment  was  the  commencement  of  the 
th«  charge  of  coining  under  this  statute,  prosecution,  otherwise  this  crime  mifht  be 
Leach,  71.  126.  Bat  be  mmy  be  convicted,  if  committed  with  impunity  half  the  year  m  the 
he  hat  made  blank  piec#e  without  any  ioipns*  four  northern  eoonues.    See  fnither,  ante,  S4. 
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person  shall  be  guilty  of  high  treason.  This  offence  (or  indeed  nuiintaiiH 
ing  this  doctrine  in  any  wise,  that  the  king  and  parliament  cannot  hmit  the 
crown)  was  once  before  made  high  treason  by  statute  13  Eliz.  c.  1.  during 
the  life  of  that  princess.  And  after  her  decease  it  continued  a  high  mis- 
demeanor, punishable  with  forfeiture  of  goods  and  chattels,  even  in  the 
most  flourishing  sra  of  indefeasible  hereditary  right  and  jure  divino  succes- 
sion. But  it  was  again  raised  into  high  treason,  by  the  statute  of  Anne 
before  mentioned,  at  the  time  of  a  projected  invasion  in  favour  of  the  then 
pretender ;  and  upon  this  statute  one  Matthews,  a  printer,  was  convicted 
and  executed  in  1719,  for  printing  a  treasonable  pamphlet,  entitled  "  vox 
populi  vox  Dei  (^)." 

Thus  much  for  the  crime  of  treason,  or  laesae  majestatis,  in  all  its 
branches  ;  which  consists^  we  may  observe,  originally,  in  grossly  counter- 
acting that  allegiance  which  is  due  from  the  subject  by  either  birth  or  resi- 
dence ;  though,  in  some  instances,  the  zeal  of  our  legislators  to  stop  the 
progress  of  some  highly  pernicious  practices  has  occasioned  them  a  little 
,to  depart  from  this  its  primitive  idea.  But  of  this  enough  has  been  hinted 
already :  it  is  now  time  to  pass  on  from  defining  the  crime  to  describing  its 
punishment. 

The  punishment  of  high  treason  in  general  is  very  solemn  and  terrible. 
1.  That  the  offender  be  £awn  to  the  gsdlows,  and  not  be  carried  or  walk : 
though  usually  (by  connivance  (A),  at  length  ripened  by  humanity  into 
law)  a  sledge  or  hurdle  is  allowed,  to  preserve  the  offender  from  the  ex- 
treme torment  of  being  dragged  on  the  ground  or  pavement  (t).  2* 
[  *93  ]  That  he  *be  hanged  by  the  neck,  and  then  cut  down  alive.  3. 
Thathis  entrails  be  taken  out  and  burned,  while  he  is  yet  alive.  4. 
That  his  head  be  cut  off.  5.  That  his  body  be  divided  into  four  parts.  6. 
That  his  head  and  quarters  be  at  the  king's  disposal  {k). 

The  king  may,  and  often  doth,  discharge  all  the  punishment,  except 
beheading,  especially  where  any  of  noble  blood  are  attainted.  For  be- 
heading, being  part  of  the  judgment,  that  jnay  be  executed,  though  all  the 
rest  be  omitted  by  the  king's  command  (/).  But  where  beheading  is  no 
part  of  the  judgment,  as  in  murder  or  other  felonies,  it  hath  been  said  that 
the  king  cannot  change  the  judgment,  although  at  the  request  of  the  party, 
from  one  species  of  death  to  another  (m).  But  of  this  we  shall  say  more 
hereaftQ^  (n). 

In  the  case  of  coining,  which  is  a  treason  of  a  different  complexion  from 
the  rest,  the  punishment  is  milder  for  male  offenders ;  being  only  to  be 
drawn  and  hanged  by  the  neck  till  dead  (o).  But  in  treasons  of  every 
kind  the  punishment  of  woman  is  the  same,  and  different  from  that  of  * 
men.  For,  as  the  decency  due  to  the  sex  forbids  the  exposing  and  publicly 
mangling  their  bodies,  their  sentence  (which  is  to  the  full  as  terrible  to 
sensation  as  the  other)  is  to  be  drawn  to  the  gallows,  and  there  to  be  burn- 
ed alive  (j9)  (21). 

U)  state  Tr.  IX.  680  (J  Inrt.  911.) 

(*)  33  Au.  pi.  7.  (D  1  Hal.  P.  C.  SSI. 

(0  1  HaL  P.  C.  382.  (m)  3  lD8t.  52, 

(k)  This  puniihment  for  treason,  sir  Edward  (n)  See  ch.  33.  ^ 
Coke  tells  us,  is  warranted  by  divers  examples  in  (o)  1  Hal.  P.  C.  851. 
Scripture ;  for  Joab  was  drawn,  Dithan  was  hang-  (p)  S  Hal.  P.  C.  399. 
ed,  Judas  was  embowelled,  and  so  of  the  rest. 
• 

(21)  But  now  bj  the  statute  30  Geo.  III.  c.  of  execution,  and  there  to  be  himgad  by  tbe 
48.  wmen  convicted,  in  mil  cases,  of  treason,  neck  till  dead.  Before  this  humane  statut«» 
shall  receive  judgment  to  be  drawn  to  the  place    women  from  the  remotest  times  were  sentMio* 


Digitized  by 


Google 


PUBLIC  WRONGS.  67 

The  dmsequeiice  of  this  judgment  (attainder,  forfeiture,  and  corruption 
of  blood)  must  be  referred  to  the  latter  end  of  this  book,  when  we  sHkll 
treat  of  them  all  togetheri  as  well  in  treason  as  in  other  offences. 


CHAPTER  VIL 


OF  FELONIES  (1)  INJURIOUS  TO  THE  KING'S 
PREROGATIVE. 

As,  according  to  the  method  I  have  adopted,  we  are  next  to  consider 
mchfeUmies  (1)  as  are  more  immediately  injurious  to  the  king's  preroga- 
tive, it  will  not  be  amiss  here,  at  our  first  entrance  upon  this  crime,  to  in- 
quire briefly  into  the  nature  and  meaning  of  felony :  before  we  proceed 
upon  any  of  the  particular  branches  into  which  it  is  divided. 

Felony  (2\,  in  the  general  acceptation  of  our  English  law,  comprises 
every  species  of  crime,  which  occasioned  at  common  law  the  forfeiture  of 
lands  and  goods.  This  most  frequently  happens  in  those  crimes,  for  which 
a  capital  punishment  either  is  or  was  liable  to  be  inflicted  :  for  those  felo- 
nies which  are  called  clergyable,  or  to  which  the  benefit  of  clergy  ex- 
tends, were  anciently  punished  with  death,  in  all  lay,  or  unlearned  offen- 
ders ;  though  now  by  the  statute-law  that  punishment  is  for  the  first  of- 
fence universally  remitted.  Treason  itself,  says  sir  Edward  Coke  {a),  was 
anciently  comprised  under  the  name  felony :  and  in  confirmation  o(  this 
we  may  observe  that  the  statute  of  treasons,  25  Edw.  III.  c.  2,  speak- 
ing of  some  dubious  crimes,  directs  a  reference  to  parliament ; 
*that  it  may  there  be  adjudged,  '*  whether  diey  be  treason,  or  [  *95  ] 
i>iher  felony."  All  treasons  therefore,  strictly  speaking,  are  felo- 
nies ;  though  all  felonies  are  not  treason.  And  to  this  also  we  may  add, 
that  not  only  all  offences,  now  capital,  are  in  some  degree  or  other  felony ; 
but  that  this  is  likewise  ^e  case  with  some  other  offences,  which  are  not 
punished  with  death ;  as  suicide,  where  the  party  is  already  dead ;  homi- 
cide by  chance-medley,  or  in  self-defence ;  and  petit  larceny  or  pilfermg : 
all  which  are  (strictly  speaking)  felonies,  as  they  subject  the  committers 
of  them  to  forfeitures.  So  that  upon  the  whole  the  only  adequate  defini- 
tion of  felony  ^eems  to  be  that  which  is  before  laid  down ;  vix,  an  offence 
which  occasions  a  total  forfeiture  of  either  lands,  or  goods,  or  both,  at  the 

(g)  3  Inst.  15. 

«d  to  be  burned  alive  for  ewerj  species  of  tiea-  been  allowed  between  sentenee  and  execution. 

«on :  Et  si  nule  femtne  de  ascune  tzeson  soit  1  Burr.  650, 1.    But  the  last  executions  for 

Attaiute,  soit  ars.    Britt  c.  8.  this  offence  followed  (and  properly  so,  for  the 

And  now  by  54  Geo.  III.  o.  146.  the  jadg*  pur^e  of  example)  more  closelv  upon  con- 

ment  against  a  man  for  high  treason  is,  in  ef-  viction.    Thistlewood  and  his  fellow  conspi- 

feet,  that  he  shall  be  drawn  on  a  hurdle  to  the  rators,  were  condemned  and  executed  within 

place  of  execution,  and  be  there  hanged  by  a  few  days  after  their  trial, 

the  neck  until  he  be  dead,  and  that  afterwards  (1)  As  the  author  also  considers  misde- 

his  hesd  shall  be  severed  from  his  body,  and  meanors  in  this  chapter,  the  proper  title  would 

bis  body,  divided  into  four  quarters,  shiall  be  be,  *'  Of  Offences  against  the  Bjng's  Preroga- 

dispoeed  of  as  the  king  shall  think  fit ;  with  tive.'* 

power  to  the  kiag,  by  special  warrant,  in  part  (2)  See  p.  5,  note  8. 
to  alter  the  punishment    A  month's  time  has 
Vol.  II.                                      58 


Digitized  by 


Google 


68  PXTBLIC  WRONGS. 

common  law ;  and  to  which  capital  or  other  punishment  may  be  raperadd* 
ei,  according  to  the  degree  of  guilt. 

To  explain  this  matter  a  little  farther :  the  word  felony  orfelonia^  is  of 
undoubted  feodal  original,  being  frequently  to  be  met  with  in  the  books  of 
feuds,  ^c. ;  but  the  derivation  of  it  has  much  puzzled  the  juridical  lexi- 
cographers, Prateus,  Calvinus,  and  the  rest :  some  deriving  it  from  the 
Greek  (pi]h)i,  an  impostor  or  deceiver;  others  from  the  LsLtxttfaUo^efelUf 
to  coimtenance  which  they  would  have  it  called  fallania.  Sir  Edward 
Coke,  as  his  manner  is,  has  given  us  a  still  stranger  etymology  {h) ;  that 
it  is  crimen  animofelleo  perpetratutn,  with  a  bitter  or  gallish  inclination.  But 
all  of  them  agree  in  the  description,  that  it  is  such  a  crime  as  occasions  a 
forfeiture  of  all  the  offender's  lands  or  goods.  And  this  gives  great  proba^ 
bility  to  sir  Henry  Spelman's  Teutonic  or  German  derivation  of  it  (c) :  in 
which  language  indeed,  as  the  word  is  clearly  of  feodal  original,  we  ought 
rather  to  look  for  its  signification,  than  among  the  Greeks  and  Romans* 
Fe-lan  then,  according  to  him,  is  derived  from  two  northern  words :  fgt 
which  signifies  (we  well  know)  the  fief,  feud,  or  beneficiaiy  estate :  and 

lOtt^  which  signifies  price  or  value.    Felony  is  therefore  the  same 
[*96}    as  pretium  feudi^  the  *c(msideration  for  which  a  man  gives  up  his 

fief;  as  we  say  in  common  speech,  such  an  act  is  as  much  as  your 
life,  or  estate,  is  worth.  In  this  sense  it  will  clearly  signify  the  feodal  for- 
feiture, or  act  by  which  an  estate  is  forfeited,  or  escheats  to  the  lord  (3). 
To  confirm  this  we  may  observe,  that  it  is  in  this  sense,  of  forfeiture  to 
the  lord,  that  the  feodal  writers  constantly  use  it^  For  all  those  acts, 
whether  of  a  criminal  nature  or  not,  which  at  this  day  are  generally  for- 
feitures of  copyhold  estates  (d),  are  styled /e^onta  in  the  feodal  law :  '*  sci- 
lie§t,per  quasfeudum  amittitur(e),^  As, "  si  domino  deservire  noluerit  (/)  ; 
si  per  annum  et  diem  cessaverit  in  patenda  investifura  (g);  si  dominum  eptravitr 
i.  e.  negavit  se  a  domino  feudum  habere  {h) ;  si  a  domino^  in  jus  eum  vocoiUe, 
tercitatus  non  comparuerit  (i) ;"  all  these,  with  many  others,  are  still  causes 
of  forfeiture  in  our  copyhold  estates,  and  were  denominated  felonies  by  the 
feodal  constitutions.  So  likewise  injuries  of  a  more  substantial  or  criminal 
nature  were  denominated  felonies,  that  is,  forfeitures :  as  assaulting  or 
beating  the  lord  (k) ;  vitiating  his  wife  or  daughter,  *'  si  dominum  cucurinta- 
verity  t.  e.  cum  uxore  ejus  concubuerit  (l) ;"  all  these  are  esteemed  felonies, 
and  the  latter  is  expressly  so  denominated,  **  si  fecerit  feloniam,  domiswm 
forte  cucurbitando  (m).'' .  And  as  these  contempts,  or  smaller  offences,  were 
felonies,  or  acts  of  forfeiture,  of  course  greater  crimes,  as  murder  and  rob- 
bery, fell  under  the  same  denomination.  On  the  other  hand^  the  lord  mi|^t 
be  guilty  of  felony,  or  forfeit  his  seignory  to  the  vassal,  by  the  same  acts 
as  &e  vassal  would  have  forfeited  his  feud  to  the  lord.  *^  Si  dominus  com- 
misitfeloniam,per  quam  vasallus  amitteret  feudum  si  earn  eommserit  in  doad' 
numjeudi proprieUUem  etiam  dominus  perdere  debet  {v),^  One  instance  given 
of  this  sort  of  felony  in  the  lord  is  beating  the  servant  of  his  vassal,  so  as 

(6)  I  Inst.  S91.  {k)  Ibid.  1 1»  t.  84, 1 1,  f.  18,  «  3. 

(e)  Glossar,  tU.  Fthn.  (i)  Ibid.  1 1,  t.  St. 

id)  See  BookII.]Mge  »4.  (k)  tUd,  I.  S,t.H«  >• 

(e)  Fnd.  I.  3, 1.  16,  «•  cele.  (1)  Ibid.  1 1,  t.  5. 

(/) /Wd.  1. 1,  (.  U.  (m)  Ikid.Litt,».    BrittMhl.  I.cM. 

(g)  Ibid.L%t.U.  (n)  Ibid.l.%,t.»,^il. 

••        I       I  ■  I  ■■  ^  I       I    1    ■■■  I      ■ 

(3)  But  a  forfeiture  of  land  ia  not  a  neoea-    of  la&da ;  bat  erery  apeeiaa  of  Monf  ii  M- 

aarv  conseouence  of  *  felony  ;  for  petit  larceny    lowed  by  ferfsitiirt  of  goodi  and ' 

ia  rakmy,  Whioh  doea  not  |>rodaoa  a  forfeiture    rhittala. 
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lIiAt  he  loses  his  serrioes ;  which  seems  merely  in  the  imture  of  a 
civil  ^injury,  so  far  as  it  respects  the  Tassal.  •   And  all  these  felonies    [*97] 
were  to  be  determined  ^per  laudamerUum  sive  judicium  parium  suih 
rttm"  in  the  lord's  conit;  as  with  us  forfeitures  of  copyhold  lands  are  pre- 
sentable by  the  homage  in  the  court-baron. 

Felony,  and  &e  act  of  forfeiture  to  the  lord,  being  thus  synonymous 
terms  in  the  feodal  law,  we  may  easily  trace  the  reason  why,  upon  Uie  in« 
troduction  of  th^  law  into  England,  those  crimes  which  induced  such  for- 
feiture or  escheat  of  lands  (and,  by  small  deflection  from  the  (Mriginal  sense, 
such  as  induced  the  forfeiture  of  goods  also}  were  denominated  felonies, 
Thus  it  was  said,  that  suicide,  robbery,  and  rape,  were  felonies  ;  that  is,  the 
eonsequence  of  such  crimes  was  forfeiture ;  till  by  long  use  we  began  to 
signify  by  the  term  of  felony  the  actual  crime  committed,  and  not  the  penal 
consequence.  And  upon  this  system  only  can  we  account  for  the  cause, 
why  treason  in  ancient  times  was  held  to  be  a  species  of  felony :  vig.  be- 
eause  it  induced  a  forfeiture. 

Hence  it  follows,  that  capital  punishment  does  by  no  means  enter  into 
the  true  idea  and  definition  of  felony.  Felony  may  be  without  inflicting 
capital  punishment,  as  in  the  cases  instanced  of  self-murder,  excusable 
himiicide,  and  petit  larceny :  and  it  is  possible  that  capital  punishments 
may  be  inflicted,  and  yet  Uie  ofience  be  no  felony ;  as  in  case  of  heresy 
by  the  common  law,  which,  though  capital,  never  worked  any  forfeiture  of 
lands  or  goods  (o),  an  inseparable  incident  to  felony.  And  of  the  same 
Bature  was  the  punishment  of  standing  mute,  without  pleading  to  an  in^ 
dictment ;  which  at  the  common  law  was  capital,  but  without  any  forfeit- 
ure, and  therefore  such  standing  mute  was  no  felony.  In  short,  the  true 
criterion  of  felony  is  forfeiture ;  for,  as  sir  Edward  Coke  justly  observes  ( p) 
in  all  felonies  which  are  punishable  with  death,  the  oflfender  loses  all  his 
hads  in  fee-simple,  and  also  his  goods  and  chattels ;  in  such  as  are  not  so 
punishable,  his  goods  and  chattek  only. 

*The  idea  of  felony  is  indeed  so  generally  connected  with  that  [  *98  ] 
of  capital  punishment,  that  we  find  it  hard  to  separate  them ;  and 
to  this  usage  the  interpretations  of  the  law  do  now  conform.  And  there- 
fore if  a  statute  makes  any  new  ofience  fekmy,  the  law  {q)  implies  that  it 
shall  be  punished  with  death,  ma,  by  hanging  as  well  as  with  forfeiture : 
unless  the  ofiender  prays  the  benefit  of  clergy ;  which  all  felons  are  enti- 
tled once  to  have,  provided  the  same  is  not  expressly  taken  away  by  sta^ 
tute.  And  in  compliance  herewith,  I  shall  for  the  future  consider  it  also  in 
the  same  light,  as  a  generical  term,  including  all  capital  crimes  below 
treason ;  having  premised  thus  much  concerning  the  true  nature  and  ori- 
ginal meaning  of  felony,  in  order  to  account  for  the  reason  of  those  instan- 
ces I  have  mentioned,  of  felonies  that  are  not  capital,  and  capital  oflences 
that  are  not  felonies :  which  seem  at  first  view  repugnant  to  the  general 
idea  which  we  now  entertain  of  felony,  as  a  crime  to  be  punished  by  death : 
whereas  properly  it  is  a  crime  to-be  punished  by  forfeiture,  and  to  which 
death  may,  or  may  not  be,  though  it  generally  is,  superadded. 

I  proceed  now  to  consider  such  felonies  as  are  more  immediately  injurious 
to  the  king's  prerogative.  These  are,  1 .  OfTences  relating  to  the  coin,  not 
amounting  to  treason.  2.  Oflences  against  the  king's  council.  3.  The 
Offifence  of  serving  a  foreign  prince.    4.  The  offence  of  embezzling  or  de- 

(«)  S  but.  43.  (f )  1  Hawk.  P.  C.  107.    S  Hawk.  P.  0. 4M. 

if)  IbMUSM. 
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stroying  the  king's  urmour  or  stores  of  war.    To  wUch  may  be  added  4 
fifth,  5.  Desertion  from  the  king's  armies  in  time  of  war. 

1 .  Offences  relating  to  the  coin  (4),  under  which  may  be  ranked  some  infe- 
rior misdemeanors  not  amounting  to  felony,  are  thus  declared  by  a  series  of 
statutes  which  I  shall  recite  in  the  order  of  time.  And,  first,  by  statute  27 
£dw.  I.  c.  3.  none  shall  bring  pollards  and  crockards,  which  were  foreign 
coins  of  base  metal,  into  the  realm  on  pain  of  forfeiture  of  life  and  goods. 

By  statute  9  Edw.  III.  st.  2.  no  sterling  money  shall  be  melted 
[  *99  ]    down,  upon  pain  of  forfeiture  thereof.     *By  statute  17  Edw.  III. 

none  shall  be  so  hardy  to  bring  false  and  ill  money  into  the  realm, 
OQ  pain  of  forfeiture  of  life  and  member  by  the  persons  importing,  and  the 
searchers  permitting  such  importation  (5).  By  statute  3  Hen.  V.  st.  1.  to 
make,  coin,  buy,  or  bring  into  the  realm  any  gally-halfjpence,  fuskins,  or 
dotkins,  in  order  to  utter  them,  is  felony ;  and  knowingly  to  receive  or  pay 
either  them  or  blanks  (r)  is  forfeiture  of  an  hundred  shiUings.  By  statute 
14  Eliz.  c.  3.  such  as  forge  any  foreign  coin,  although  it  be  not  made  cur- 
rent here  by  proclamation,  shall  (with  their  aiders  and  abettors)  be  guilty 
of  misprision  of  treason :  a  crime  which  we  shall  hereafter  consider  (6). 
By  statute  13  &  14  Car.  II.  c  31.  the  offence  of  melting  down  any  cur- 
rent silver  money  shall  be  punished  with  forfeiture  of  the  same,  and  also 
the  double  value :  and  the  offender,  if  a  freeman  of  any  town,  shall  be  du- 
franchised ;  if  not,  shall  suffer  six  months'  imprisonment.  By  statute  6  dc 
7  W.  III.  c.  17.  if  any  person  buys  or  sells,  or  knowingly  has  in  his  cus- 
tody, any  clippings,  or  filings,  of  the  coin,  he  shall  foHeit  the  same  and 
dOOi. ;  one  moiety  to  the  king,  and  the  other  to  the  informer ;  and  be 
branded  in  the  cheek  with  the  letter  R.  By  statute  8  ^  9  W.  III.  c.  26. 
if  any  person  shall  blanch  or  whiten  copper  for  sale  (which  makes  it 
resemble  silver) ;  or  buy  or  sell,  or  offer  to  sell  any  malleable  composi- 
tion, which  shall  be  heavier  than  silver,  and  look,  touch,  and  wear  like 
gold,  but  be  beneath  the  standard :  or  if  any  person  shall  receive  or  pay  at 
a  less  rate  than  it  imports  to  be  of  (which  demonstrates  a  consciousness  of 

(r)  flStaLEeii.TI.c.9. 

(4)  See  note  16,  p.  88.  such  foreign  coin,  is  a  felony  panishable  with 

(5)  Repealed  by  50  Geo.  III.  c.  48.  610.  aevan  years 'transportation.  And  by  the  sama 
which  enacts,  "  That  it  shall  and  may  be  law-  act,  (sect.  6.)  having  in  custody,  without  law- 
fall  for  any  person  or  persons  to  export  the  gold  ful  excuse,  more  than  five  pieces  of  bad  coin, 
or  siWer  coin  of  the  realm  to  narts  bevond  the  is  punishable  i^ith  a  foifeiture  of  not  exceed- 
seas,  and  also  to  melt  the  cola  and  silver  coin  ing  61.  nor  less  than  40«.  for  every  piece.  By 
of  the  realm,  and  to  manufacture  or  export,  or  sect.  3.  importing  counterfeit  ^la  or  ailver* 
otherwise  dispose  of  the  gold  or  silver  bullion  foreign  coin,  not  current,  with  mtent  to  utter, 
produced  thereby ;  and  no  person  who  shall  is  felony,  punishable  with  trmnspoitation  for 
export  or  melt  such  gold  or  suver  coin,  or  who  not.  exceeding  seven  years.  Importing  with 
shall  manufacture,  export,  or  dispose  of  such  an  inUnt  to  utter,  is  a  sujfficient  offence  within 
bullion,  shall  be  subject  to  any  restriction,  for-  the  act.  1  £ast.  .  G.  176.  And  by  43  Geo. 
feitore,  pain,  penally,  incapacity,  or  disability  III.  c.  139.  a.  3  counterfeiting  foreign  coin,  not 
whatever,  for  or  in  res(»ect  of  such  melting,  current  by  proclamation,  but  resembling  cop- 
manufacturing,  or  exporting  the  same  respec-  per  or  mixed  metal  coin  of  a  foreign  state,  is 
lively;  any  thing  in  any  Act  or  Acts  in  force  a  misdemeanor,  punishable,  for  the  first  of- 
in  Great  Britain  or  Ireland  to  the  contraiy  fence,  by  not  exceeding  one  year's  impiison- 
thereof  in  anywise  notwithstanding."  ment,  and  for  the  second,  transportation  for 

(6)  See  post,  120.  The  imporution  of  fo-  seven  years.  And  sect.  6.  inflicu  a  penalty  of 
reign  bad  coin  is  further  provided  against,  not  exceeding  40f.  nor  less  than  10*.  for  every 
Thus,  by  the  37  Geo.  III.  c.  126.  s.  2.  coining  such  piece  of  coin  in  possession  of  a  penom 
or  counterfeiting  any  kind  of  coin,  not  the  pro-  who  snail  have  more  tnan  five  pieces  in  his 
per  coin  of  the  realm,  nor  permitted  to  be  cur-  custody,  without  lawful  excuse.  And  by  sect. 
fM/  (id  est,  by  proclamation  under  great  seal)  7.  houses  of  suspected  persons  may  be  s« 
within  it,  but  resembling,  or  made  with  intent  ed  by  warrant  for  such  counterfeit  coia. 
to  resemble,  or  look  lik^  any  gold  or  silver  See  also  3  Geo.  lY.  o.  114. 
coin  of  any  foreign  state,  dte.  or  to  past  as 
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its  baseness,  and  a  fraudulent  design)  any  counterfeit  or  diminished  milled 
money  of  this  kingdom,  not  being  cut  in  pieces  (7) ;  (an  operation  which 
is  expressly  directed  to  be  performed  when  any  such  money  shall  be  pro- 
duced in  evidence,  and  which  any  person,  to  whom  any  gold  or  silver  mo- 
ney is  tendered,  is  empowered  by  statutes  9  &  10  W.  III.  c.  21,  13  Geo. 
III.  c.  71,  and  14  Geo.  III.  c.  70,  to  perform  at  his  own  hazard,  and  the 
officers  of  the  exchequer  and  receivers  general  of  the  taxes  are  particu- 
larly  required  to  perform  :)  all  such  persons  shall  be  guilty  of  felony ;  and 
may  be  prosecuted  for  the  same  at  any  time  within  three  months 
after  the  offence  committed.  *But  these  precautions  not  being  [*100] 
found  sufficient  to  prevent  the  uttering  of  false  or  diminished  mo- 
ney, which  was  only  a  misdemeanor  at  common  law,  il  is  enacted  by  sta- 
tute 15  d&  16  Geo.  II.  c.  28.  that  if  any  person  shall  utter  or  tender  in  pay- 
ment (8)  any  counterfeit  coin,  knowing  it  so  to  be,  he  shall  for  the  first  of* 
fence  be  imprisoned  six  months,  and  find  sureties  for  his  good  behaviour  for 
six  months  more  ;  for  the  second  offence,  shall  be  imprisoned  two  years, 
and  find  suretijes  for  two  years  longer ;  and  for  the  third  offence,  shall  be 
guilty  of  felony  without  benefit  of  clergy  (9).  Also,  if  a  person  know- 
iron  stamps,  with  intent  to  impress  the  scep- 
tres on  sixpences.  The  court,  after  hearing 
two  arguments,  declared,  "  the  intent  is  the 
offence,  and  the  having  in  his  oostodT  is  aa 
act  that  is  the  evidence  of  that  intent." 

This  case  is  more  fully  reported  in  Ca$€9  m 
the  Time  of  Lord  HardwicioB,  370 ;  and  then 
it  appears  that  one  count  was  for  having  in  his 
custody  a  counterfeit  half-guinea,  with  intent 
to  utter  it.  The  court  take  no  notice  of  that 
count  in  their  judgment.  But  in  the  arvument 
four  indictments  are  cited,  for  unlawfully  pro- 
curing false  money  with  intent  to  utter  it, 
and  with  intent  to  defraud  the  people  of  Eng- 
land. 

The  words  in  the  statute  15  and  J  6  Geo.  II. 
are  **  shall  utter,  or  tender  in  payment ;"  and 
it  has  been  decided  that  the  words  m  payment 
refer  to  the  word  tender  only,  so  that  to  tender 
in  payment  is  one  offence,  and  to  utter  is  an- 
other ;  and  a  man  was  convicted  of  uttering, 
who  having  received  a  good  shilling,  immedi- 
ately changed  it,  and  gave  back  a  bad  one,  in- 
sistinE  it  was  the  one  he  received.  .FVcmA's 
caee,  Leaeh,  736. 

If  a  man  is  prosecuted  for  having  uttered, 
or  tendered  in  payment,  any  false  mony,  and 
for  having  done  the  same  within  ten  days  af- 
terwards, these  two  aets  must  be  ehar|^  in 
one  count.     Tandy**  cm«,  Leaehf  970. 

But  it  is  not  necessary  to  aver  in  such  count, 
that  the  defendant  was  a  common  utterer  of 
false  money.     Smith^e  caee^  Ih.  1001. 

(8)  It  is  now  settled,  that  the  mere  act  of 
hmnng  counterfeit  silver  in  possession,  with 
an  intent  to  utter  it  as  good,  is  no  offence,  for 
there  is  no  erimmal  act  done.  Russ.  dc  R. 
C.  G.  184.  288.  But  procuring  base  coin,  with 
intent  to  utter  it  as  good,  is  a  misdemeanor ; 
and  having  a  large  quantity  of  such  coin  is 
evidence  of  having  procured  it  with  such  in- 
tent, unless  there  are  other  circumstances  to 
induce  a  suspicion  that  the  defendant  was  the 
maker.    Russ.  &  R.  C.  G.  308. 

(9)  By  the  3  Geo.  IV.  c.  114.  the  prisoner 
may  be  sentenced  to  hard  labour.    The  tewad 


(7)  Selling  base  and  counterfeit  money  at 
%  lower  rate  than  its  denomination  imports,  as 
twenty  bad  half  crowns  for  a  ^inea,  is  a 
erime  of  great  magnitude,  and  m  populous 
towns  is  much  practised.  The  offender  in  this 
case  is  either  the  coiner  himself,  or  the  whole- 
sale dealer  between  the  coiner  and  the  utterer, 
who  puts  each  piece  into  circulation  at  its  full 
aroarent  value.  The  statute  declares  that  the 
omnder  shall  st^ar  death  as  in  case  of  felony ; 
bat  not  having  ezpresaly  taken  away  die  bene- 
fit of  eleigy,  for  the  firat  offence  he  was  sub- 
ject only  to  be  burnt  in  the  hand,  and  to  suffer 
any  imprisonment  not  exceeding  a  jrear ;  and 
'  ice  the  19  Geo.  III.  c.  74,  the  burning  in  the 

ad  ma^  be  chanced  by  the  court  into  a  fine, 
or  whipping  publicly  or  privately,  but  not  more 
than  three  times.  An  offender  of  this  descrip- 
tion must  necessarilv  be  so  conversant  with 
coining  or  coiners,  tnat  public  policy  requires 
that  in  the  first  instance  he  should  be  sent  out 
of  the  kingdom. 

It  has  been  determined  that  the  term  miUed 
money f  does  not  mean  edged  money,  or  money 
marked  on  the  edges. 

The  word  mUled  seems  to  be  superfluous, 
•nd  to  signify  nothing  more  than  coined  mo- 
nev.    Runnmg'e  eaee,  Leaeh,  708. 

In  a  case  where  the  prisoner  had  counted  out 
«  quantity  of  bad  money,  and  plaoed  it  upon  a 
table  for  a  person  who  had  agreed  to  buy  it, 
bat  before  it  was  paid  for,  and  whilst  it  lav 
upon  the  table,  the  prisoner  viras  apprehended, 
it  vras  held  that  he  had  not  paid  it  or  put  it  off, 
to  as  to  be  guilty  of  this  crime.  Wooldridg^e 
<a»e,  Leaeh^  251. 

But  in  this  case  he  certainly  micht  have 
been  prosecuted  for  a  misdemeanor ;  for  every 
attempt  to  commit  either  a  felony  or  a  misde- 
meanor, is  a  misdemeanor.  R.  v.  Scofietd, 
Caid.  397; 

The  R.  r.  SuUony  2  Sir.  11)74,  which  is  the 
basis  of  the  cases,  R.  v.  Scofietd^  and  R.  v. 
Higgine,  2  East,  5,  is  precisely  in  point  upon 
this  subject  A  man  vras  oonvictea  of  a  mis- 
I  ibr  having  in  his  possession  two 
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ingly  tenders  in  payment  any  connterfeit  money,  and  at  the  same  time  haa 
more  in  his  custody ;  or  shall,  within  ten  days  after,  knowingly  tender 
other  false  money  ;  he  shall  be  deemed  a  common  utterer  of  counterfeit 
money,  and  shall  for  the  first  offence  be  imprisoned  one  year,  and  find  sure- 
ties for  his  good  behaviour  for  two  years  longer ;  and  for  the  second,  be 
guilty  of  felony  without  benefit  of  clergy.  By  the  same  statute  it  is  also 
enacted,  that  if  any  person  counterfeits  Uie  copper  coin,  he  shall  suffer  two 
years'  imprisonment,  and  find  sureties  for  two  years  more.  By  statute  11 
Geo.  III.  c.  40.  persons  counterfeiting  copper  half-pence  or  farthings,  with 
their  abettors ;  or  buying,  selling,  receiving,  or  putting  off  any  counterfeit 
copper  money  (not  being  cut  in  pieces  or  melted  down)  at  a  less  value  than 
it  imports  to  be  of ;  shaS  be  guilty  of  single  felony  (10).  And  by  a  tempo- 
rary statute,  (14  Geo.  III.  c.  42.)  if  any  quantity  of  money,  exceeding  the 
sum  of  five  pounds,  being  or  purporting  to  be  the  silver  coin  of  this  realm, 
but  below  the  standard  of  the  mint  in  weight  or  fineness,  shall  be  imported 
into  Great  Britain  or  Ireland,  the  same  sbill  be  forfeited  in  equal  moities  to 
the  crown  and  prosecut<Hr(ll).  Thus  much  for  offences  relating  to  the 
coin,  as  well  misdemeanors  as  felonies,  which  I  thought  it  most  convenient 
to  consider  in  one  and  the  same  view. 

2.  Felonies,  against  the  king's  council  (j),  are  these.     First,  by  statute  3 

Hen.  YII.  c.  14.  if  any  sworn  servant  of  the  king's  household 
[*101]    conspires  or  confederates  to  kill  any  lord  of  this  *rea]m,  or  other 

person,  sworn  of  the  king's  council,  he  shall  be  guilty  of  felo- 
ny. Secondly,  by  statute  9  Ann.  c.  16.  to  assault,  strike,  wound,  or  at- 
tempt to  kill,  any  privy  counsellor  in  the  execution  of  his  office,  is  made  fe- 
lony without  benefit  of  clergy. 

3.  Felonies  in  serning  foreign  states  (12),  which  service  is  generally  incon- 
sistent with  allegiance  to  one's  natural  prince,  are  restrained  and  punished 
by  statute  3  Jac.  I.  c.  4.  which  makes  it  felony  for  any  persons  whatever 
to  go  out  of  the  realm,  to  serve  any  foreign  prince,  wiUiout  having  first 
taken  the  oath  of  allegiance  before  his  departure.  And  it  is  felony  also 
for  any  gentleman,  or  person  of  higher  degree,  or  who  hath  borne  any  office 
in  the  army,  to  go  out  of  the  realm  to  serve  such. foreign  prince  or  state, 
without  previously  entering  into  a  bond  with  two  sureties,  not  to  be  recon- 
ciled to  the  see  of  Rome,  or  enter  into  any  conspiracy  against  his  natural 
sovereign.  And  farther,  by  statute  9  Geo.  II.  c.  30.  enforced  by  statute 
29  Geo.  II.  c.  17.  if  any  subject  of  Great  Britain  shall  enlist  himself,  or  if 
any  person  shall  procure  him  to  be  enlisted,  in  any  foreign  service,  or  de- 

(«)  See  Book  I.  page  SS4. 

gireH  by  the  15  Oeo.  II.  o.  7.  is  taken  away  by  the  19  Oeo.  III.  in  all  oases  of  felony,  whiok 

68  Oeo.  IIL«.  70.  had  the  benefit  of  cleiigy,  was  baminf  in  the 

(10)  The  16  ft  16  Oeo.  II.  c.  28,  and  the  11  hand ',  and  imprisonment  for  any  time,  at  the 

Geo.  111.  c.  40.  specify  halfpence  und  farthmga  discretion  of  the  jadce,  not  more  than  for  one 

only ;  but  other  pieces  of  copper  money  har-  year,  under  the  18  £lix.  c.  7,  ^  3.    By  the  19 

ing  been  since  coined,  the  pronsiona  of  those  Geo.  III.  c.  74.  burning  in  the  hand  may  be 

statutes,  by  the  37  Oeo.  III.  c.  126.  are  extend-  changed  at  the  discretion  of  the  judge  into  n 

ed  to  all  other  pieces  of  copper  money  which  fine,  or  whipping  not  more  than  three  times, 

are  ordered  to  be  current  by  the  kins's  procla-  See  p.  372.  post. 

mation.    A  remarkable  error  is  made  in  two  (11)  This  statute,  by  the  39  Geo.  IIL  o.  74. 

different  pages  of  Mr.  East's  publication  upon  is  rerived  and  made  perpetual, 

eriminal  law,  which  states  the  punishment  for  (12)  The  serving  a  foreini  state  seems  pa- 

eotning  copper  moncT,  and  for  selling  counter*  nisnable  in  the  U.  S.  only  woen  that  state  is  at 

feit  money  for  less  than  its  denomination  im-  war  with  another  state  with  which  the  U.  S. 

ports,  to  be  only  burning  in  the  hand,  and  im-  are  at  peace.    See  Story's  laws  (J.  8. 1694. 

prisonment  not  exceeding  a  year.    1  Cast  P.  As  to  embeiileiiient  and  deMrtiioA»  Me  id. 

C.  les  it  181.    Bot  the  poBisfanwia  before  968,  deo. 
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tain  or  embark  him  for  that  purpose,  without  licence  under  the  king's  sign 
manual,  he  shall  be  guilty  of  felony  without  benefit  of  clergy ;  but  if  the 
person  so  enlisted  or  enticed,  shall  discover  his  seducer  within  fifteen  days, 
BO  as  he  may  be  apprehended  and  convicted  of  the  same,  he  shall  be  in- 
demnified. By  statute  29  Geo.  II.  c.  17.  it  is  moreover  enacted,  that  to 
serve  under  the  French  king,  as  a  military  officer,  shall  be  felony  without 
benefit  of  clergy  ;  and  to  enter  into  the  Scotch  brigade  in  the  Dutch  ser- 
vice, without  previously  taking  the  oaths  of  allegiance  and  abjuration, 
shall  be  a  forfeiture  of  500/.  (13). 

4.  Felony  by  embezzling  or  destroyingihe  king's  artnauroY  warlike  stares^ 
is,  in  the  first  place,  so  declared  to  be  by  statute  31  Eliz.  c.  4.  which  en- 
acts, that  if  any  person  having  the  charge  or  custody  of  the  king's  armour, 
ordnance,  ammunition,  or  habiliments  of  war  ;  or  of  any  victual  provided  for 
victualling  the  king's  soldiers  or  mariners ;  shall,  either  for  gain,  or 

to  impede  his  majesty's  service,  embezzle  the  same  *to  the  value  of  [*102] 
twenty  shillings,  such  offence  shall  be  felony.  And  the  statute  22 
Car.  II.  c.  5.  takes  away  the  benefit  of  clergy  from  this  offence  (14),  and 
from  stealing  the  king's  naval  stores  to  the  value  of  twenty  shillings  ;  with 
a  power  for  the  judge,  after  sentence,  to  transport  the  offender  for  seven 
years.  Other  inferior  embezzlements  and  misdemeanors,  that  fall  under 
tliis  denomination,  are  punished  by  statutes  9  &  10  W.  III.  c.  41,  1  Geo. 

I.  c.  25,  9  Geo.  I.  c.  8,  and  17  Geo.  II.  c.  40,  with  fine,  corporal  punish- 
ment, and  imprisonment  (1 5).  And  by  statute  12  Geo.  III.  c.  24.  to  set 
on  fire,  bum,  or  destroy  any  of  his  majesty's  ships  of  war,  whether  built, 
building,  or  repairing ;  or  any  of  the  king's  arsenals,  magazines,  dock-yards, 
rope-yards,  or  victualling  offices,  or  materials  thereunto  belonging ;  or  mili- 
tary, naval,  or  victualling  stores,  or  ammunition  ;  or  causing,  aiding,  pro- 
curing, abetting,  or  assisting  in,  such  offence ;  shall  be  felony  without 
benefit  of  clergy. 

5.  Desertion  from  the  king's  armies  in  time  of  war,  whether  by  land  or 
sea,  in  England  or  in  parts  beyond  the  sea,  is  by  the  standing  laws  of  the 
land  (exclusive  of  the  annual  acts  of  parliament  to  punish  mutiny  and  de- 
sertion) and  particularly  by  statute  18  Hen.  VI.  c.  19.  and  6  Eliz.  c.  5. 
made  felony,  but  not  without  benefit  of  clergy.  But  by  the  statute  2  Ae:  3 
Edw.  VI.  c.  2.  clergy  is  taken  away  from  such  deserters,  and  the  offence 
is  made  triable  by  the  justices  of  efery  shire.  The  same  statutes  punish 
other  inferior  military  offences  with  fines,  imprisonment,  and  other  penal- 
ties (16). 

(13)  These  statutes  of  9  Geo.  II.  and  29    iCTen  years. 

Geo.  11.  are  repealed  by  the  59  Geo.  III.  c.  69.  (15)  By  the  39  dc  40  Geo.  HI.  e.  89.  a.  I. 

which  re-ejMcts  asd  adds  to  their  provisions,  penona,  other  than  eontraetora,  raoeiring  or 

and  by  it  the  entering  into,  or  agreeing  to  en-  having  stores  of  war  in  their  possession,  may 

ter  into,  the  aid  of  a  forei^  prince  or  people,  be  transported  for  fourteen  years ;  and  by  see. 

dee.  in  any  warlike  capacity  whatever,  or  go-  2.  persona  convicted  of  offences  againat  the  9 

ing  abroad  with  that  intent,  or  attempting  to  d&  10  Wm.  III.  may,  in  addition  to  the  punish- 

get  others  to  do  so,  is  a  misdemeanor,  and  pu-  ment  thereby  to  be  inflicted,  be  punished  with 

nishable  by  fine  or  imprisonment,  or  both ;  and  whipping  and  imprisonment,  or  either,  but  the 

a  j)6naItT  of  50/.  is  imposed  on  masters  of  penalty  may  be  mitigated, 

ships  and  owner  for  assisting  in  the  offence ;  (16)  To  this  class  of  felopies  injarioos  to 

there  are  farther  provisions  for  preventing  the  the   king's  prerogative,  may  be  added  two 

offence.  felonies  lately  created  by  the  legislatore,  who 

(14)  This  provision  of  the  statute  22  Car.  thought  it  expedient  to  i«pr«ss  the  attempts  of 

II.  c.  5,  which  takes  away  the  benefit  of  the  mischievous  and  disaffected  persons,  by  trans- 
clergy,  is  repealed  by  the  5  Geo.  lY.  c.  53,  portation  or  capital  punishment.  The  37 
iuid  offenders  may  be  transported  for  life,  or  Geo.  III.  c.  70.  (revived  and  made  perpetual 
for  not  lesa  than  seven  years,  or  imprisoned,  by  the  57  Geo.  III.  c.  7.)  enacts,  that  if  any 
with  or  without  hntd  labour,  for  not  ezceoding  person  shall  maliciously  and  advisedly  endsa- 
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CHAPTER  VIII. 
OF  PRAEMUNIRE. 

A  THIRD  species  of  offence  more  immediately  affecting  the  king  and 
his  government,  though  not  subject  to  capital  punishment,  is  that  of  prae- 
munire ;  so  called  from  the  words  of  the  writ  preparatory  to  the  prosecution 
thereof :  ^^ praemunire  {a)  facias  A.  B."  cause  A.  B.  to  be  forewarned  that 
he  appear  before  us  to  answer  the  contempt  wherewith  he  stands  charged  : 
which  contempt  is  particularly  recited  in  the  preamble  to  the  writ  (A). 
It  took  its  original  from  the  exorbitant  power  claimed  and  exercised  in 
England  by  the  pope,  which  even  in  the  days  of  blind  zeal  was  too  heavy 
for  our  ancestors  to  bear. 

It  may  justly  be  observed,  that  religious  principles,  which  (when  ge- 
nuine and  pure)  have  an  evident  tendency  to  make  their  professors  bettei 
citizens  as  well  as  better  men,  have  (when  perverted  and  erroneous)  been 
usually  subversive  of  civil  government,  and  been  made  both  the  cloak  and 
the  instrument  of  every  pernicious  design  that  can  be  harboured  in  the 
heart  of  man.  The  unbounded  authority  that  was  exercised  by  the  Druids 
in  the  west,  under  the  influence  of  pagan  superstition,  and  the  terrible 
ravages  committed  by  the  Saracens  in  the  east,  to  propagate  the  religion 
of  Mahomet,  both  witness  to  the  truth  of  that  ancient  universal  observa- 
tion, that  in  all  ages  and  in  all  countries,  civil  and  eccle^asticai  tyranny 
are  mutually  productive  of  each  other.  It  is  therefore  the  glory  of  the 
church  of  England,  that  she  inculcates  due  obedience  to  lawful 
[  *104]  authority,  and  hath  been  (as  her  prelates  on  *a  trying  occasion 
once  expressed  it)  (c)  in  her  principles  and  practice  ever  most  un- 
questionably loyal.  The  clergy  of  her  persuasion,  holy  in  their  doctrines 
and  unblemished  in  their  lives  and  conversation,  are  also  moderate  in  dieir 
ambition,  and  entertain  just  notions  of  the  ties  of  society  and  the  rights  of 
civil  government.  As  in  matters  of  faith  and  morality  they  acknowledge 
no  guide  but  the  Scriptures,  so,  in  matters  of  external  polity  and  of  private 
right,  they  derive  all  their  title  from  the  civil  magistrate  ;  they  look  up  to 
the  king  as  their  head,  to  the  parliament  as  their  lawgiver,  and  pride 
themselves  in  nothing  more  justly,  than  in  being  true  members  of  the 
church,  emphatically  by  law  established.  Whereas  the  notions  of  eccle- 
siastical liberty,  in  those  who  differ  from  them,  as  well  in  one  extreme  as 
the  other  (for  I  here  only  speak  of  extremes),  are  equally  and  totally  des- 
tructive of  those  ties  and  obligationa  by  which  all  society  is  kept  together ; 
equally  encroaching  on  those  rights,  which  reason  and  the  original  con- 

(a)  A  barbarous  word  for  prtumontri  (1).  (c)  Address  to  James  II.  1687 

(A)  Old.  Nat.  Brev.  101,  edU,  1534. 

vour  ta  seduce  any  person  serving  in  her  ma-  paj,  nor  liable  for  what  he  then  does  to  a 

jesty 's  serrice  by  sea  or  land  from  his  duty  and  court-martial,  is  a  i>eraon  serring  in  the  king's 

alliance,  or  to  incite  anjr  person  to  commit  forces  by  sea,  within  the  37  Oeo.  III.  so  as  to 

any  act  of  mutiny  or  mutinous  practice,  he  make  the  seducing  him  an  offence  within  that 

shall  be  guilty  of  felony,  and  shall  suffer  death  act.    Russ.  &.  R.  C.  C.  76.  ^ 

without  benefit  of  clergy.    The  crime,  wher-  (1)  Promtioiab,  in  law-latin,  is  nsed  in  all 

ever  committed,  may  he  tried  in  any  county,  its  tenses  and  paiticipleff  for jwwauiue  or  dfeiw 

A  sailor  in  a  sick  hospital,  where  he  had  bean  Ducange  Glow, 
for  thirty  days,  and  therefore  not  entitled  to 
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tract  of  erery  free  state  in  the  univei^e  have  Tested  in  the  sorereign  pow- 
er ;  and  equally  aiming  at  a  distinct  independent  supremacy  of  their  own, 
where  spiritual  men  and  spiritual  causes  are  concerned.  The  dreadful 
effects  of  such  a  religious  bigotry,  when  actuated  by  erroneous  principles, 
even  of  the  protestant  kind,  are  sufficiently  evident  from  the  history  of  the 
anabaptists  in  Germany,  the  covenanters  in  Scotland,  and  that  deluge  of 
sectaries  in  England,  who  murdered  their  %ov«reign,  overturned  the  church 
and  monarchy,  shook  every  pillar  of  law,  justice,  and  private  property, 
and  most  devoutly  established  a  kingdom  of  the  saints  in  their  stead.  But 
these  horrid  devastations,  the  effects  of  mere  madness,  or  of  zeal  that  was 
nearly  allied  to  it,  though  violent  and  tumultuous,  were  but  of  a  short 
duration.  Whereas  the  progress  of  the  papal  policy,  long  actuated  by 
the  steady  counsels  of  successive  pontiffs,  took  deeper  root,  and  was  at 
length  in  some  places  with  difficulty,  in  others  never  yet,  extirpated.  For 
this  we  might  call  to  witness  the  black  intrigues  of  the  Jesuits,  so  lately 
triumphant  over  Christendom,  but  now  universally  abandoned  by  even 
the  Roman  catholic  powers :  but  the  subject  of  our  present 
•chapter  rather  leads  us  to  consider  the  vast  strides  which  were  [•lOS] 
formerly  made  in  this  kingdom  by  the  popi3h  clergy ;  how  nearly 
they  arrived  to  effecting  their  grand  design ;  some  few  of  the  means  they 
made  use  of  for  establishing  their  plan ;  and  how  almost  all  of  them  have 
been  defeated  or  converted  to  better  purposes,  by  the  rigour  of  our  free 
constitution,  and  the  wisdom  of  successive  parliaments. 

The  ancient  British  church,  by  whomsoever  planted,  was  a  stranger  to 
the  bishop  of  Rome,  and  all  his  pretended  authority.  But  the  pagan 
Saxon  invaders,  having  driven  the  professors  of  Christianity  to  the  remotest 
comers  of  our  island,  their  own  conversion  was  afterwards  effected  by 
Augustin  the  monk,  and  other  missionaries  from  the  court  of  Rome.  This 
naturally  introduced  some  few  of  the  papal  corruptions  in  point  of  faith 
and  doctrine ;  but  we  read  of  no  civil  authority  claimed  by  the  pope  in 
these  kingdoms,  till  the  sra  of  the  Norman  conquest ;  when  the  then 
reigning  pontiff  having  favoured  duke  William  in  his  projected  invasion, 
by  blessing  his  host  and  consecrating  his  banners,  he  took  that  opportunity 
also  of  establishing  his  spiritual  encroachments :  and  was  even  permitted 
so  to  do  by  the  policy  of  the  conqueror,  in  order  more  effectually  to  hum* 
ble  the  Saxon  clergy  and  aggrandize  his  Norman  prelates ;  prelates,  who, 
being  bred  abroad  in  the  doctrine  and  practice  of  slavery,  had  contracted  a 
reverence  and  regard  for  it,  and  took  a  pleasure  in  rivetting  the  chains  of 
a  free-bom  people. 

The  most  stable  foundation  of  legal  and  rational  government  is  a  due 
•subordination  of  rank,  and  a  gradual  scale  of  authority ;  and  t3rranny  also 
itself  is  most  surely  supported  by  a  regular  increase  of  despotism,  rising 
from  the  slave  to  the  sultan :  with  this  difference  however,  that  the  mea- 
sure of  obedience  in  the  one  is  grounded  on  the  principles  of  society,  and 
is  extended  no  farther  than  reason  and  necessity  will  warrant :  in  the  other 
it  is  limited  only  by  absolute  will  and  {Measure,  without  permitting  the  in<> 
ferior  to  examine  &e  title  upon  which  it  is  founded.  More  effectually 
therefore  to  enslave  the  consciences  and  minds  of  the  people,  the 
Romish  *clergy  themselves  paid  the  most  implicit  obedience  to  [*106] 
their  own  superiors  or  prelates ;  and  they,  in  their  turns,  were  as 
blindly  devoted  to  the  will  of  the  sovereign  pontiff,  whose  decisions  they 
held  to  be  infallible,  and  his  authority  co-extensive  with  the  christian  world. 
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Hence  hie  legates  a  latere  were  introduced  into  every  kingdom  of  Europe^ 
his  bulls  and  decretal  epistles  became  the  rule  both  of  faith  and  discipline 
his  judgment  was  the  final  resort  in  all  cases  of  doubt  or  difficulty,  his 
decrees  were  enforced  by  Anathemas  and  spiritual  censures,  he  dethroned 
even  kings  that  were  refractory,  and  denied  to  whole  kingdoms  (when  un- 
dutiful)  the  exercise  of  christian  ordinances,  and  the  benefits  of  the  gospel 
of  God. 

But,  though  the  being  spiritual  head  of  the  church  was  a  thing  of  greal 
sound,  and  of  greater  authority,  among  men  of  conscience  and  piety,  yet 
the  court  of  Rome  was  fully  apprized  that  (among  the  bulk  of  mankind) 
power  cannot  be  maintained  without  property ;  and  therefore  its  attention 
began  very  early  to  be  rivetted  upon  every  method  that  promised  pecuniary 
advantage.  The  doctrine  of  purgatory  was  introduced,  and  with  it  the 
purchase  of  masses  to  redeem  the  souls  of  the  deceased.  New-fangled 
offences  were  created^and  indulgences  were  sold  to  the  wealthy,  for  liberty 
to  sin  without  danger.  The  canon  law  took  cognizance  of  crimes,  injoin- 
ed  penance  pro  salute  animaef  and  commuted  that  penance  for  money. 
Non-residence  and  pluralities  among  the  clergy,  and  marriages  among  the 
laity  related  within  the  seventh  degree,  were  strictly  prohibited  by  canon ; 
but  dispensations  were  seldom  denied  to  those  who  could  afford  to  buy 
them.  In  short,  all  the  wealth  of  Christendom  was  gradually  drained  by 
a  thousand  channels,  into  the  coffers  of  the  holy  see. 

The  establishment  also  of  the  feodal  system  in  most  of  the  governments 
of  Europe,  whereby  the  lands  of  all  private  proprietors  were  declared  to 
be  holden  of  the  prince,  gave  a  hint  to  the  court  of  Rome  ibr  usurping  a 
similar  authority  over  all  the  preferments  of  the  church  ;  which  began  &st 
in  Italy,  and  gradually  spread  itself  to  England.  The  pope  be- 
[*107]  came  a  *feodal  lord ;  and  all  ordinary  patrons  were  to  hold  their 
right  of  patronage  under  this  universal  superior.  Estates  held 
by  feodal  tenure,  being  originally  gratuitous  donations,  were  at  that  time 
denominated  benefieia ;  their  very  name  as  well  as  constitution  was  bor- 
rowed, and  the  care  of  the  souls  of  a  parish  thence  came  to  be  denominat- 
ed a  benefice*  Lay  fees  were  conferred  by  investiture  or  delivery  of  corpo- 
ral possession  ;  and  spiritual  benefices,  which  at  first  were  universally  do- 
native, now  received  in  like  manner  a  spiritual  investiture,  by  institution 
from  the  bishop,  and  induction  under  his  authority.  As  lands  escheated  to 
the  lord,  in  defect  of  a  legal  tenant,  so  benefices  elapsed  to  the  bishop  upon 
non-presentation  by  the  patron,  in  the  nature  of  a  spiritual  escheat.  The 
annual  tenths  collected  from  the  clergy  were  equivalent  to  the  feodal  ren- 
der, or  rent  reserved  upon  a  grant ;  the  oath  of  canonical  obedience  was 
copied  from  the  oath  of  fealty  required  from  the  vassal  by  his  superior  ;. 
and  ihQ  primer  seisins  of  our  military  tenures,  whereby  the  first  profits  of 
an  heir's  estate  were  cruelly  extorted  by  his  lord,  gave  birth  to  as  cruel  an 
exaction  of  first-fruits  from  the  beneficed  clergy.  And  the  occasional  aids 
and  talliages,  levied  by  the  prince  on  his  vassals,  gave  a  handle  to  the 
pope  to  levy,  by  the  means  of  his  legates  a  latere,  peter-pence  and  other 
taxations. 

At  length  the  holy  father  went  a  step  beyond  any  example  of  either 
emperor  or  feodal  lord.  He  reserved  to  himself,  by  his  own  apostolical  au- 
thority {d)f  the  presentation  to  all  benefices  which  became  vacant  while 
the  incumbent  was  attending  the  court  of  Rome  upon  any  occasion,  or  on 

(tf)  JSrIrav.  2.  3, 1.  S,  c  IS. 
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lus  journey  thither,  or  back  again  ;  and  moreover  such  also  as  became  ra- 
cant  by  his  promotion  to  a  bishoprick  or  abby :  "  etiamsi  ad  iUa  persanae 
eonsHeverint  et  debuerint  per  electionem  aut  quemvis  aliutn  modum  assumi" 
And  this  last,  the  canonists  declared,  was  no  detriment  at  all  to  the  patron, 
being  only  like  the  change  of  a  life  in  a  feodal  estate  by  the  lord.  Dis- 
pensations to  aroid  these  vacancies  begat  the  doctrine  of  aommendcans : 
and  papal  provisions  were  the  previous  nomination  to  suck  bene- 
fices, by  a  kind  of  anticipation,  before  they  *became  actnaiiy  [*108] 
void :  though  allerwards  indiscriminately  applied  to  any  right  cf 
patronage  exerted  or  usurped  by  the  pope.  In  consequence  of  which  the 
best  livings  were  filled  by  Italian  and  other  foreign  clergy,  equally  unskilled 
in  and  adverse  to  the  laws  and  constitution  of  Englana.  The  very  nomi- 
nation to  bishopricks,  that  ancient  prerogative  of  the  crown,  was  wrested 
from  king  Henry  the  First,  and  afterwards  from  his  successor  king  John ; 
and  seemingly  indeed  conferred  on  the  chapters  belonging  to  each  see ;  but 
by  means  of  the  frequent  appeals  to  Rome,  through  the  intricacy  of  the 
laws  which  regulated  canonicail  elections,  was  eventually  vested  in  the 
pope.  And,  to  sum  up  this  head  with  a  transaction  most  unparalleled  and 
astonishing  in  its  kind,  pope  Innocent  III.  had  at  length  the  effrontery  to 
demand,  and  king  John  had  the  meanness  to  consent  to,  a  resignation  of 
his  crown  to  the  pope,  whereby  England  was  to  become  for  ever  St.  Pe- 
ter*s  patrimony  ;  and  the  dastardly  monarch  re-accepted  his  sceptre  from 
the  hands  of  die  papal  legate,  to  hold  as  the  vassal  of  the  holy  see,  at  the 
annual  rent  of  a  thousand  marks. 

Another  engine  set  on  foot,  or  at  least  greatly  improved,  by  the  court  of 
Rome,  was  a  master-piece  of  papal  policy.  Not  content  with  the  ample 
provision  of  tithes,  which  the  law  of  the  land  had  given  to  the  parochial 
clergy,  they  endeavoured  to  grasp  at  the  lands  and  inheritances  of  the 
kingdom,  and  (had  not  the  legislature  withstood  them)  would  by  this  time 
have  probably  been  masters  of  every  foot  of  ground  in  the  kingdom.  To 
this  end  (hey  introduced  the  monks  of  the  Benedictine  and  other  rules,  men 
of  sour  and  austere  religion,  separated  from  the  world  and  its  concerns  by 
a  vow  of  perpetual  celibacy,  yet  fascinating  the  minds  of  the  people  by 
pretences  to  extraordinary  sanctity,  while  all  their  aim  was  to  aggrandize 
the  power  and  extend  the  influence  of  their  grand  superior  the  pope.  And 
as,  in  those  times  of  civil  tumult,  great  rapines  and  violence  were  daily 
committed  by  overgrown  lords  and  their  adherents,  they  were  taught  to 
believe,  that  founding  a  monastery  a  little  before  their  death  would  atone 
for  a  life  of  incontinence,  disorder,  and  bloodshed.  Hence  in- 
numerable abbeys  and  religious  houses  were  built  within  a  *cen-  [*109] 
tury  after  the  conquest,  and  endowed,  not  only  with  the  tithes  of 
parishes  which  were  ravished  from  the  secular  clergy,  but  also  with  lands, 
manors,  lordships,  and  extensive  baronies.  And  the  doctrine  inculcated 
was,  that  whatever  was  so  given  to,  or  purchased  by,  the  monks  and  friars, 
was  consecrated  to  God  himself;  and  that  to  alienate  or  take  it  away  was 
no  less  than  the  sin  of  sacrilege. 

I  might  here  have  enlarged  upon  other  contrivances,  which  will  occur 
to  the  recollection  of  the  reader,  set  on  foot  by  the  court  of  Rome,  for  effect- 
ing an  entire  exemption  of  its  clei'gy  from  any  intercourse  with  the  civil 
magistrate :  such  as  the  separation  of  the  ecclesiastical  court  from  the 
temporal ;  the  appointment  of  its  judges  by  merely  spiritual  authority 
without  any  interposition  from  the  crown ;  the  exclusive  jurisdiction  it 
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claimed  over  all  ecclesiastical  persons  and  causes ;  and  the  privUegium 
cUricaUt  or  benefit  of  clergy,  w£dch  delivered  all  clerks  from  any  trud  or 
punishment  except  before  their  own  tribunal.  But  the  history  and  progress 
of  ecclesiastical  courts  (e),  as  well  as  of  purchases  in  mortmain  (/),  have 
already  been  fully  discussed  in  the  preceding  book :  and  we  sli^  have 
an  opportunity  of  examining  at  large  the  nature  of  the  privUegium  cleri" 
cole  in  the  progress  of  the  present  one.  And  therefore  I  shul  only  ob- 
serve at  present,  that  notwithstanding  this  plan  of  pontifical  power  was  so 
deeply  laid,  and  so  indefatigably  pursued  by  the  unwearied  politics  of  the 
court  of  Rome  through  a  long  succession  of  ages ;  notwithstanding  it  was 
polished  and  improved  by  the  united  endeavours  of  a  body  of  men,  who 
engrossed  all  the  learning  of  Europe  for  centuries  together  ;  notwithstand- 
ing it  was  firmly  and  resolutely  executed  by  persons  the  best  calculated 
for  establishing  t3n:anny  and  despotism,  being  fired  with  a  bigotted  enthu- 
siasm (which  prevailed  not  only  among  the  weak  and  simple,  but  even 
among  those  of  the  best  natural  and  acquired  endowments),  unconnected 
with  their  fellow-subjects,  and  totally  indifierent  to  what  might  befal  that 
posterity  to  which  they  bore  no  endearing  relation : — ^yet  it  vanish- 
[•110]  ed  into  •nothing,  when  the  eyes  of  the  people  were  a  little  en- 
lightened, and  they  set  themselves  with  vigour  to  oppose  it.  So 
vain  and  ridiculous  is  the  attempt  to  live  in  society,  without  acknowledg- 
ing the  obligations  which  it  lays  us  under ;  and  to  affect  an  entire  inde- 
pendence  of  that  civil  state,  which  protects  us  in  all  our  rights,  and  gives 
us  every  other  liberty,  that  only  excepted  of  despising  the  laws  of  the  com- 
munity. 

Having  thus  in  some  degree  endeavoured  to  trace  out  the  original  and 
subsequent  progress  of  the  papal  usurpations  in  England,  let  us  now  re- 
turn to  the  statutes  of  praemunire^  which  were  framed  to  encounter  this 
overgrown  yet  increasing  evil.  King  Edward  I.,  a  wise  and  magnani- 
mous prince,  set  himself  in  earnest  to  shake  off  this  servile  yoke  {g).  He 
would  not  suffer  his  bishops  to  attend  a  general  council,  till  they  had  sworn 
not  to  receive  the  papal  benediction.  He  made  light  of  all  papal  bulles 
and  processes :  attacking  Scotland  in  defiance  of  one  :  and  seizing  the 
temporalities  of  his  clergy,  who  under  pretence  of  another  refused  to  pay 
a  tax  imposed  by  parliament.  He  strengthened  the  statutes  of  mortmain  ; 
thereby  closing  the  great  gulph,  in  which  all  the  lands  of  the  kingdom 
were  in  danger  of  being  swallowed.  And,  one  of  his  subjects  having  ob- 
tained a  bulle  of  excommunication  against  another,  he  ordered  him  to  be 
executed  as  a  traitor,  according  to  the  ancient  law  {h).  And  in  the  thirty- 
fifth  year  of  his  reign  was  made  the  first  statute  against  papal  provisions, 
being,  according  to  sir  Edward  Coke  (t),  the  foundation  of  all  the  subse- 
quent statutes  of  praemunire,  which  we  rank  as  an  offence  inunediately 
against  the  king,  because  every  encouragement  of  the  papal  power  is  a 
diminution  of  the  authority  of  the  crown. 

In  the  weak  reign  of  Edward  the  Second  the  pope  again  endeavoured 
to  encroach,  but  the  parliament  manfully  withstood  him  ;  and  it  was  one 
of  the  principal  articles  charged  against  that  unhappy  prince,  that  he  had 
given  allowance  to  the  bulles  of  the  see  of  Rome.  But  Edward  the 
Third  was  of  a  temper  extremely  different :  and  to  remedy  these 
[•Hi]    •inconveniences  first  by  gentle  means,  he  and  his  nobility  wrote 

(a)  See  Book  III.  pa«.  61.  U)  Bio.  Ahr.  4it,  Cvnmt^  115.    Trnnm,  14.    ft 

(/)  See  Book  II.  page  908.  Rep.  p.  1,  fol.  12.    S  Ass.  19. 

(fX  Dav.  8S,  4c.  («)  3  Inst.  581. 
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an  expostulation  to  the  pope :  but  receiving  a  menacing  and  contemptu- 
ous answer,  withal  acquainting  him,  that  the  emperor  (who  a  few 
years  before  at  the  diet  of  Nuremberg,  a.  d.  1323,  had  established  a  law 
against  provisions)  (A),  and  also  the  king  of  France,  had  lately  submitted 
to  the  holy  see  ;  the  king  replied,  that  if  both  the  emperor  and  the  French 
king  should  take  the  pope's  part,  he  was  ready  to  give  battle  to  them  both, 
in  defence  of  the  liberties  of  the  crown.  Hereupon  more  sharp  and  penal 
laws  were  devised  against  provisors  (/),  which  enact  severally,  that  the 
court  of  Rome  shall  not  present  or  collate  to  any  bishoprick  or  living  in 
England  ;  and  that  whoever  disturbs  any  patron  in  the  presentation  to  a 
living  by  virtue  of  a  papal  provision,  such  provisor  shall  pay  fine  and  ran* 
8om  to  the  king  at  his  will,  and  be  imprisoned  till  he  renounces  such  pro- 
vision :  and  the  same  punishment  is  inflicted  on  such  as  cite  the  king,  or 
any  of  his  subjects,  to  answer  in  the  court  of  Rome.  And  when  the  holy 
see  resented  these  .proceedings,  and  pope  Urban  V .  attempted  to  revive  the 
vassalage  and  annual  rent  to  which  king  John  had  subjected  his  kingdom, 
it  was  unanimously  agreed  by  all  the  estates  of  the  realm  in  partiament 
assembled,  40  Edw.  III.,  that  king  John's  donation  was  null  and  void,  be- 
ing without  the  concurrence  of  parliament,  and  contrary  to  his  coronation 
oath :  and  all  the  temporal  nobility  and  commons  engaged,  that  if  the  pope 
should  endeavour  by  process  or  otherwise  to  maintain  these  usurpations, 
they  would  resist  and  withstand  him  with  aU  their  power  (m). 

In  the  reign  of  Richard  the  Second,  it  was  found  necessary  to  sharpen 
and  strengthen  these  laws,  and  therefore  it  was  enacted  by  statutes  3  Ric 
II.  c.  3.  and  7  Ric.  II.  c.  12.  first,  that  no  alien  should  be  capable  of  letting 
his  benefice  to  farm ;  in  order  to  compel  such  as  had  crept  in,  at  least 
to  reside  on  their  preferments :  and  afterwards,  that  no  alien 
^should  be  capable  to  be  presented  to  any  ecclesiastical  preferment,  [*  1 1 2] 
under  the  penalty  of  the  statutes  of  provisors.  By  the  statute  12 
Ric.  II.  c.  15.  all  liegemen  of  the  king,  accepting  of  a  living  by  any  foreign 
provision,  are  put  out  of  the  king's  protection,  and  the  benefice  made  void. 
To  which  the  statute  13  Ric.  II.  st.  2.  c.  2.  adds  banishment  and  forfeiture 
of  lands  and  goods  :  and  by  c.  3.  of  the  same  statute,  any  person  bringing 
over  any  citation  or  excommunication  from  beyond  sea,  on  account  of  the 
execution  of  the  foregoing  statutes  of  provisors,  shall  be  imprisoned,  forfeit 
his  goods  and  lands,  and  moreover  suffer  pain  of  life  and  member. 

In  the  writ  for  the  execution  of  all  these  statutes  the  words  praemunire 
facias,  being  (as  we  said)  used  to  command  a  citation  of  the  party,  have 
denominated  in  common  speech  not  only  the  writ,  but  the  offence  itself  of 
maintaining  the  papal  power,  by  the  name  of  praemunire.  And  according- 
ly the  next  statute  I  shall  mention,  which  is  generally  referred  to  by  all 
subsequent  statutes,  is  usually  called  the  statute  of  praemunire.  It  is  the 
statute  16  Ric«  II.  c.  5.  which  enacts,  that  whoever  procures  at  Rome,  or 
elsewhere,  any  translations,  processes,  excommunications,  bulles,  instru- 
ments, or  other  things  which  touch  the  king,  against  him,  his  crown,  and 
realm,  and  all  persons  aiding  and  assisting  therein,  shall  be  put  out  of  the 
king's  protection,  their  lands  and  goods  forfeited  to  the  king's  use,  and  they 
shall  be  attached  by  their  bodies  to  answer  to  the  king  and  his  council :  or 
process  of  praemunire  facias  shall  be  made  out  against  them  as  in  other 
cases  o£  provisors. 

U)  Mod.  Un.  mat.  zzix.  S93.  c.  1.    38  Eiyr.  III.  st.  1,  c.  4,  and  st.  S,  c.  ],  S,  8,  4, 

1}  Stat.  S9 Edw.  m.  st.  6.    t7 Sdw.  UL  st.  1,       (»)  SelLinFUt,  10. 4. 
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By  the  statute  2  Hen.  IV.  c.  3.  all  persons  who  accept  any  prorision 
from  the  pope,  to  be  exempt  from  canonical  obedience  to  their  proper  ordi- 
nary, are  also  subjected  to  the  penalties  of  praemunire.  And  this  is  tlje  last 
of  our  ancient  statutes  touching  this  offence  ;  the  usurped  civil  power  of 
the  bishop  of  Rome  being  pretty  well  broken  down  by  these  statutes,  as 

his  usurped  religious  power  was  in  about  a  century  afterwaids ; 
[*1 13]    the  spirit  of  the  nation  being  so  much  raised  ^against  foreigners, 

that  about  this  time,  in  the  reign  of  Henry  the  Fifth,  the  alien  pri- 
ories, or  abbeys  for  foreign  monks,  wpre  suppressed,  and  their  lands  given 
to  the  crown.  And  no  farther  attempts  were  afterwards  made  in  support 
of  these  foreign  jurisdictions. 

A  learned  writer,  before  referred  to,  is  therefore  greatly  mistaken,  when 
he  says  (n),  that  in  Henry  the  Sixth's  time  the  archbishop  of  Canterbury 
and  other  bishops  offered  to  the  king  a  large  supply,  if  he  would  consent 
that  all  laws  against  provisors,  and  especially  the  statute  16  Ric.  XL,  might 
be  repealed ;  but  that  this  motion  was  rejected.  This  account  is  incorrect 
in  all  its  branches.  For,  first,  the  application,  which  he  probably  means, 
was  made  not  by  the  bishops  only,  but  by  the  unanimous  consent  of  a  pro* 
visional  synod,  assembled  in  1439,  18  Hen.  YL,  that  very  synod  which  at 
the  same  time  refused  to  confirm  and  allow  a  papal  bulle,  which  then  was 
laid  before  them.  Next,  the  purport  of  it  was  not  to  procure  a  repeal  of  the 
statutes  against  provisors,  or  that  of  Richard  II.  in  particular ;  but  to  request 
that  the  penalties  thereof,  which  by  forced  construction  were  applied  to  all 
that  sued  in  the  spiritual,  and  even  in  many  temporal,  courts  of  diis  realm, 
might  be  turned  against  the  proper  objects  only ;  those  who  appealed  to 
Rome,  or  to  any  foreign  jurisdictions :  Uie  tenor  of  the  petition  being, "  that 
those  penalties  should  be  taken  to  extend  only  to  those  that  commenced 
any  suits  or  procured  any  writs  or  public  instruments  at  Rome  or  elsewhere 
out  of  England ;  and  that  no  one  should  be  prosecuted  upon  that  statute 
for  any  suit  in  the  spiritual  courts  or  by  lay  jurisdictions  of  this  kingdom.** 
Lastly,  the  motion  was  so  far  from  being  rejected,  that  the  king  promised 
to  recommend  it  to  the  next  parliament,  and  in  the  mean  time  that  no  one 
should  be  molested  upon  this  account.  And  the  clergy  were  so  satisfied 
vnth  their  success,  that  they  granted  to  the  king  a  whole  tenth  upon  this 

occasion  (0). 
[*114]       *  And  indeed  so  far  was  the  archbishop,  who  presided  in  this 

synod,  from  countenancing  the  usurped  power  of  the  pope  in  this 
realm,  that  he  was  ,ever  a  firm  opposer  of  it.  And,  particularly  in  the  reign 
of  Henry  the  Fifth,  he  prevented  the  king's  uncle  from  being  then  made  a 
cardinal,  and  legate  a  latere  from  the  pope  ;  upon  the  mere  principle  of  its 
being  within  the  mischief  of  papal  provisions,  and  derogatory  from  the 
liberties  of  the  English  church  and  nation.  For,  as  he  expressed  himself 
to  the  king  in  his  letter  upon  that  subject,  "  he  was  bound  $0  oppose  it  by 
his  ligeance,  and  also  to  quit  himself  to  God  and  the  church  of  this  land, 
of  which  God  and  the  king  had  made  him  governor."  This  was  not  the 
language  of  a  prelate  addicted  to  the  slavery  of  the  see  of  Rome  ;  but  of 
one  who  was  indeed  of  principles  so  very  opposite  to  the  papal  usurpa- 
tions, that  in  the  year  preceding  this  synod,  17  Hen.  YL,  he  refused  to 
consecrate  a  bishop  of  Ely,  that  was  nominated  by  pope  Eugenius  lY. 
A  conduct  quite  consonant  to  his  former  behaviour,  in  6  Hen.  YL,  when  he 
refused  to  obey  the  commands  of  pope  Martin  Y.,  who  had  required  him 

<»)  Dav.  M.  (•)  Wilk.  CmeU,  lUg.  Brii,  HI  MS. 
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to  exert  his  endeayoura  to  repeal  the  statute  ot  praemunire  ('^  execrahiU  iUud 
stiUuium,"  as  the  holy  father  phrases  it) ;  which  refusal  so  far  exasperated 
the  court  of  Rome  against  him,  that  at  length  the  pope  issued  a  bulle  to 
suspend  him  from  his  office  and  authority,  which  the  archbishop  disregard- 
ed, and  appealed  to  a  general  council.  And  so  sensible  were  the  nation  of 
their  primate's  merit,  that  the  lords  spiritual  and  temporal,  and  also  the 
university  of  Oxford,  wrote  letters  to  the  pope  in  his  defence ;  and  the 
house  of  commons  addressed  the  king,  to  send  an  embassador  forthwith  to 
his  holiness,  on  behalf  of  the  archbishop,  who  had  incurred  the  displea- 
sure of  the  pope  for  opposing  the  excessive  power  of  the  court  of 
Rome  (p). 

*This  then  is  the  original  meaning  of  the  offence,  which  we  call  [*1 1 5] 
praemunire ;  viz.  introducing  a  foreign  power  into  this  land,  and  cre- 
ating imperium  in  imperio^  by  paying  that  obedience  to  papal  process,  which 
constitutionaUy  belonged  to  the  king  alone,  long  before  the  reformation  in  the 
reign  of  Henry  the  Eighth  :  at  which  time  the  penalties  of  praemunire  were 
indeed  extended  to  more  papal  abuses  than  before ;  as  the  kingdom  then 
entirely  renounced  the  authority  of  the  see  of  Rome,  though  not  all  the 
corrupted  doctrines  of  the  Roman  church.  And  therefore  by  the  several 
statutes  of  24  Hen.  VIII.  c.  12.  and  25  Hen.  VIII.  c.  19  <k  21.  to  appeal 
to  Rome  from  any  of  the  king's  courts,  which  (though  illegal  before)  had 
at  times  been  connived  at ;  to  sue  to  Rome  for  any  licence  or  dispensation ; 
or  to  obey  any  process  from  thence ;  are  made  liable  to  the  pains  of  prae- 
munire. And,  in  order  to  restore  to  the  king  in  effect  the  nomination  of 
vacant  bishopricks,  and  yet  keep  up  the  established  forms,  it  is  enacted  by 
statute  25  Hen.  VIII.  c.  20.  that  if  the  dean  and  chapter  refuse  to  elect 
the  person  named  by  the  king,  or  any  archbishop  or  bishop  to  confirm  or 
consecrate  him,  they  shall  fall  within  the  penalties  of  the  statutes  of  prae- 
munire. Also  by  statute  5  Eliz.  c.  1.  to  refuse  the  oath  of  supremacy  will 
incur  the  pains  of  praemunire ;  and  to  defend  the  pope's  Jurisdiction  in  this 
realm,  is  k  praemunire  for  the  first  offence,  and  high  treason  for  the  second. 
So  too,  by  statute  13  Eliz.  c.  2.  to  import  any  agnus  Dei^  crosses,  beads,  or 
other  superstitious  things  pretended  to  be  hallowed  by  the  bishop  of  Rome, 
and  tender  the  same  to  be  used ;  or  to  receive  the  same  with  such  intent, 
and  not  discover  the  offender ;  or  if  a  justice  of  the  peace,  knowing  there6f, 
shall  not  within  fourteen  days  declare  it  to  a  privy  counsellor ;  they  all  in- 
cur praefHunire.  But  importing  or  selling  mass-books,  or  other  popish 
boolus,  is  by  statute  3  Jac.  I.  c.  5.  ^  25.  only  liable  to  the  penalty  of  forty 
shillings.  Lastly,  to  contribute  to  the  maintenance  of  a  Jesuit's  college,  or 
any  popish  seminary  whatever,  beyond  sea ;  or  any  person  in  the  same  ; 
or  to  contribute  to  the  maintenance  of  any  Jesuit  or  popish  priest  in 
England,  is  by  statute  27  Eliz.  c.  2.  made  liable  to  the  penalties  of  prae- 
munire. 

*Thus  far  the  penalties  of  praemunire  seem  to  have  kept  within  [*1 16] 
the  proper  bounds  of  their  original  institution,  the  depressing  the 
power  of  the  pope :  but,  they  being  pains  of  no  inconsiderable  conse- 
quence, it  has  been  thought  fit  to  apply  the  same  to  other  heinous  offences ; 
some  ojf  which  bear  more,  and  some  less,  relation  to  this  original  offence, 
and  some  no  relation  at  all. 

(f)  S«6  W^  OoneO.  Maw.  Br.  Vol.  III.  MMim,  cnsod  this  digreuion ;  If  ind«6d  it  be  a  dlgreuion 

•ad  Dr.  Dacirs  life  of  archbishop  Chichele,  who  to  shew  how  contrary  to  the  sentiments  of  so  leani- 

was  the  prehtte  here  spolien  of,  and  tlie  mnniflcent  ed  and  pious  a  prelate,  even  in  the  <^7s  of  popery, 

founder  ofAll  Souls  college  in  Oaford:  InTindica-  thoee  osnrpationa  were,  which  the  statutes  of 

tionofwhoseiiMiiiorytbeaiitiiorhopeatobeez-  ^ra«aiipitr«  and  pioTisan  were  made  to  reftnln. 
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Thus,  1.  By  the  statute  1  <&  2  Ph.  &  Mar.  c.  8.  to  molest  the  possessors 
of  abbey  lands  granted  by  parliament  to  Henry  the  Eighth,  and  Edward 
the  Sixth,  is  a  praemunire.  2.  So  likewise  is  the  offence  of  acting  as  a 
broker  or  agent  in  any  usurious  contract,  when  above  ten  per  eenL  interest 
is  taken,  by  statute  13  Eliz.  c.  8.  (2)  3.  To  obtain  any  stay  of  proceed- 
ings, other  than  by  arrest  of  judgment  or  writ  of  error,  in  any  suit  for  a 
monopoly,  is  likewise  a  praemunire,  by  statute  21  Jac.  I.  c.  3.  4.  To  obtain 
an  exclusive  patent  for  the  sole  making  or  importation  of  gunpowder  or 
arms,  or  to  hinder  others  from  importing  them,  is  also  a  praemunire  by  two 
statutes  :  the  one  16  Car.  I.  c.  21.  the  other  1  Jac.  II.  c.  8.  (3)  5.  On  the 
abolition,  by  statute  12  Car.  II.  c.  24.  of  purveyance  {q),  and  the  preroga- 
tive of  pre-emption,  or  taking  any  victual,  beasts,  or  goods  for  the  king's  use, 
at  a  stated  price,  without  consent  of  the  proprietor,  Uie  exertion  of  any  such 
power  for  the  future  was  declared  to  incur  the  penalties  oi  praemunire.  6. 
To  assert  maliciously  and  advisedly,  by  speaking  or  writing,  that  both  or 
either  house  of  parliament  have  a  legislative  authority  without  the  king, 
is  declared  ^praemunire  by  statute  13  Car.  II.  c.  1.  7.  By  the  habeas 
corpus  act  also,  31  Car.  II.  c.  2,  it  is  ?l  praemunire,  and  incapable  of  the 
king's  pardon,  besides  other  heavy  penalties  (r),  to  send  any  subject  of  this 
realm  a  prisoner  into  parts  beyond  the  seas.  8.  By  the  statute  1  W.  &  M. 
St.  1 .  c.  8.  persons  of  eighteen  years  of  age,  refusing  to  take  the  new  oaths 
of  allegiance,  as  well  as  supremacy,  upon  tender  by  the  proper  magistrate, 

are  subject  to  the  penalties  of  a  praemunire  (4) ;  and  by  statute  7 
[*117]    &  8*  W.  III.  c.  24.  Serjeants,  counsellors,  proctors,  attorneys,  and 

all  officers  of  courts,  practising  without  having  taken  the  oaths  of 
allegiance  and  supremacy,  and  subscribing  the  declaration  against  popery, 
are  guilty  of  ^praemunire,  whether  the  oaths  be  tendered  or  no.  9.  By  the 
statute  6  Ann.  c.  7.  to  assert  maliciously  and  directly,  by  preaching,  teach- 
ing, or  advised  speaking,  that  the  then  pretended  prince  of  Wales  or  any 
person  other  than  according  to  the  acts  of  settlement  and  union,  hath  any 
right  to  the  throne  of  these  kingdoms ;  or  that  the  king  and  parliament 
cannot  make  laws  to  limit  the  descent  of  the  crown ;  such  preaching, 
teaching,  or  advised  speaking  is  a  praemunire ;  as  writing,  printing,  or  pub- 
lishing the  same  doctrines  amounted,  we  may  remember,  to  high  treason. 
10.  By  statute  6  Ann.  c.  23.  if  the  assembly  of  peers  in  ScoUand,  con- 
vened to  elect  their  sixteen  representatives  in  the  British  parliament,  shall 
presume  to  treat  of  any  other  matter  save  only  the  election,  they  incur  the 
penalties  of  a.  praemunire.  11.  The  statute  6  Geo.  I.  c.  18.  (enacted  in 
the  year  after  the  infamous  south-sea  project  had  beggared  half  the  nation) 
makes  all  unwarrantable  undertakings  by  unlawful  subscriptions,  then 
commonly  known  by  the  names  of  bubbles,  subject  to  the  penalties  of  a 
praemunire  (5).  12.  The  statute  12  Geo.  III.  c.  11.  subjects  to  the  penal- 
ties of  the  statute  of  praemunire  all  such  as  knowingly  and  wilfully  so- 
lemnize, assist,  or  are  present  at,  any  forbidden  marriage  of  such  of  the 

(q)  See  Book  I:  page  287.  (r)  See  Book  I.  page  138.    Book  III.  page  137. 

(2)  This  act  was  made  perpetual  by  the  39  acted,  that  no  persona  aball  be  aammoned  to 
Ehz.  c.  18.  s.  30.  &  32 ;  bat  though  not  express-  Uke  the  oath  of  supremacy,  or  muke  the  de- 
\y  repealed,  yet  it  seems  to  hare  virtually  ex-  elaration  against  transabstantiation,  or  be  pn>- 
pired  since  the  12  Ann.  st.  2.  c.  16.  s.  1.  secuted  for  not  obeying  the  summont  for  that 

(3)  By  the  second  section  of  1  Jac.  U.  c.  6,  purpose. 

the  importation  must  be  with  the  king's  li-  (5)  B^  the  6  Geo.  IV.  the  greater  part  of 

cence  (except  from  Ireland  by  the  46  Geo.  III.  the  provisions  of  this  statutp  are  repealed,  and 

e.  121.ji  illesal  companies  are  left  to  be  dealt  with  ae- 

(4)  By  the  31  Geo.  III.  c.  32.  ^  18.  it  is  ea-  cording  to  the  common  law. 


Digitized  by 


Google 


PUBLIC  WRONGS.  83 

descendanta  of  the  body  of  king  George  II.  as  are  hj  that  act  prohibited  to 
contract  matrimony  without  the  consent  of  the  crown  (s). 

Hafing  thus  inquired  into  thq  nature  and  several  species  of  praemunire^ 
its  punishment  may  be  gathered  from  the  foregoing  statutes,  which  are 
thus  shortly  summed  up  by  sir  Edward  Coke  (t) :  "  that  from  the  convic- 
tion, the  defendant  shall  be  out  of  the  king's  protection,  and  his  lands  and 
tenements,  goods  and  chattels,  forfeited  to  the  king :  and  that  his 
body  shall  remain  in  prison  at  the  king^s  pleasure  :  *or  (as  other  [*118] 
authorities  have  it)  during  life  (u) ;"  both  which  amount  to  the 
same  thing;  as  the  king  by  his  prerogative  may. any  time  remit  the 
whole,  Qr  any  part,  of  the  punishment,  except  in  the  case  of  transgressing 
the  statute  of  habeas  corpus.  These  forfeitures  here  iQflicted,  do  not  (by 
the  way)  bring  this  offence  within  our  former  definition  of  felony ;  being 
inflicted  by  particular  statutes,  and  not  by  the  common  law.  But  so 
odious,  sir  Edward  Coke  adds,  was  this  offence  of  pro^mttntre,  that  a  man 
that  was  attainted  of  the  same  might  have  been  slain  by  any  other  man 
without  danger  of  law ;  because  it  was  provided  by  law  (to),  that  any 
man  might  do  to  him  as  to  the  king's  enemy  ;  and  any  man  may  lawfully 
kill  an  enemy.  However,  the  position  itself,  that  it  is  at  any  time  lawfid 
to  kill  an  enemy,  is  by  no  means  tenable  :  it  is  only  lawful,  by  the  law  of 
nature  and  nations,  to  kill  him  in  the  heat  of  battle,  or. for  necessary  self- 
defence.  And  to  obviate  such  savage  and  mistaken  notions  (jp),  the  sta^' 
tute  5  Eliz.  c.  1.  provides,  that  it  shall  not  be  lawful  to  kill  any  person 
attainted  in  a  praemunire^  any  law,  statute,  opinion,  or  exposition  of  law  to 
the  contrary  notwithstanding.  But  still  such  delinquent,  though  pro- 
tected as  a  part  of  the  public  from  public  wrongs,  can  bring  no  action  for 
any  private  injury,  how  atrocious  soever,  being  so  far  out  of  the  protection 
of  the  law,  that  it  will  not  guard  his  civil  rights,  nor  remedy  any  grievance 
which  he  as  an  individual  may  suffer.  And  no  man,  knowing  him  to  be 
giulty,  can  with  safety  give  him  comfort,  aid,  or  relief  (y)  (6),  (7). 


CHAPTER  IX. 


OF  MISPRISIONS  AND  CONTEMPTS  AFFECTING  THE 
KING  AND  GOVERNMENT. 

The  fourth  species  of  offences  more  immediately  against  the  king  and 
government,  are  entitled  misprisions  and  contempts. 

Misprisions  (a  term  derived  from  the  old  French,  mesprts,  a  neglect  or 
contempt)  are,  in  the  acceptation  of  our  law,  generally  understood  to  be 

(«)  See  book  I.  ch.  4.  («)  Stat.  S5  Edw.  ill.  st.  5,  c.  St. 

(f )  1  Inst.  189.  (X)  Bro.  Abr.  t.  Corau,  196. 

(«)  1  B^st.  199. (y)  1  Hawk.  P.  C.  aS. 

(6)  The  terrible  penalties  of  a  praenuMnire  reign  of  Charles  the  Second.    Hatg.  St.  Tr. 

are  denounced  by  a  great  variety  of  stottttes,  2  vol.  463. 

▼et  prosecutions  upon  a  praemunire  are  un-  (7)  In  New-York,  and,  it  is  believed*  in  the 

keard  of  in  our  courts.    There  is  only  one  in-  whole  of  the  U.  S.  statutes  of  praemunire 

•tanee  of  such  a  prosecution  in  the  State  areunkno¥m:  the  pope  making  no  pretensions 

Trials^  in  which  ease  the  penalties  of  a  pros-  to  any  power  here  that  eoold  injon  oar  go- 

mmun  were  inflicted  upon  some  persons,  for  Tcrnment. 
Mfosiog  to  take  the  oath  of  allegiance  in  the 

Vol.  II.  60 
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kU  ducli  high  offences  as  are  under  the  degree  of  capital^  bat  nearly  bor> 
dering  thereon :  and  it  is  said,  that  a  miBprision  is  contained  in  eveiy 
treason  and  feldny  whatsoever :  and  that  if  the  king  so  please,  the  offender 
may  be  proceeded  against  for  the  misprision  only  (a).  And  npon  the  same 
principle,  while  the  jurisdiction  of  the  star-chamber  subsisted,  it  was  held 
that  the  king  might  remit  a  prosecution  for  treason,  and  cause  the  delin- 
quent to  be  censured  in  that  court,  merely  for  a  high  misdemeanor  :  as 
happened  in  the  case  of  Roger  earl  of  Rutland,  in  43  Eliz.  who  was  con- 
cerned in  the  earl  of  Essex's  rebellion  (6).  Misprisions  are  generally  di- 
Tided  into  two  sorts* :  negative,  which  consist  in  the  concealment  of  some- 
thing which  ought  to  be  revealed ;   and  positive,  which  consist  in  the 

commission  of  something  which  ought  not  to  be  done. 
[*120]  *I.  Of  the  first,  or  negative  kind,  is  what  is  called  misprision  of 
treason  (1) ;  consisting  in  the  bare  knowledge  and  concealment  of 
treason,  without  any  degree  of  assent  thereto  :  for  any  assent  makes  the 
party  a  principal  traitor  ;  as  indeed  the  concealment,  which  was  construed 
aiding  and  abetting,  did  at  the  common  law :  in  like  manner  as  the 
knowledge  of  a  plot  against  the  state,  and  not  revealing  it,  was  a  capital 
crime  at  Florence  and  other  states  of  Italy  (c).  But  it  is  now  enacted  by 
the  statute  I  &  2  Ph.  &  M.  c.  10.  that  a  bare  concealment  of  treason 
shall  be  only  held  a  misprision.  This  concealment  becomes  criminal,  if 
the  party  apprized  of  the  treason  does  not,  as  soon  as  conveniently  may 
be,  reveal  it  to  some  judge  of  assise  or  justice  of  the  peace  (d).  But  if 
there  be  any  probable  circumstances  of  assent,  as  if  one  goes  to  a  treason- 
able meeting,  knowing  before-hand  that  a  conspiracy  is  intended  against 
the  king ;  or,  being  in  such  company  once  by  accident,  and  having  heard 
such  treasonable  conspiracy,  meets  the  same  company  again,  and  hears 
more  of  it,  but  conceals  it ;  this  is  an  implied  assent  in  law,  and  makes  the 
concealer  guihy  of  actual  high  treason  (e). 

There  is  also  one  positive  misprision  of  treason,  created  so  by  act  of 
parliament.  The  statute  13  Eliz.  c.  2.  enacts,  that  those  who  forge 
foreign  coin,  not  current  in  this  kingdom,  their  aiders,  abettors,  and  pro- 
curers, shall  all  be  guilty  of  misprision  of  treason  (2).  For,  though  the 
law  would  not  put  foreign  coin  upon  quite  the  same  footing  as  our  own ; 
yet,  if  the  circumstances  of  trade  concur,  the  falsifying  it  may  be  attended 
with  consequences  almost  equally  pernicious  to  the  public  ;  as  tbe  coun- 
terfeiting of  Portugal  money  would  be  at  present ;  and  therefore  the  law 
has  made  it  an  offence  just  below  capital,  aad  that  is  all.  For  the  punish- 
ment of  misprision  of  treason  is  loss  of  the  profits  of  land  during  life,  for- 
feiture of  goods,  and  imprisonment  during  life  (/)  (3).  Which 
[*121]  total  forfeiture  of  the  goods  was  originally  infficted  while  ^e 
offence  amounted  to  principal  treason,  and  of  course  included  in  it 
a  felony,  by  the  common  law ;  and  therefore  is  no  exception  to  tbe  gene- 
ral rule  laid  down  in  a  former  chapter  (g),  that  wherever  an  oflfence  is 
punished  by  such  total  forfeiture,  it  is  felony  at  the  common  law. 

(•)  Teub. «  Rie.  HI.  10.  SUundf.  P.  C.  37.  EeL       (i)  1  HaL  P.  C.  ITS.  . 
71.    1  Hal.  P.  C.  S7.    1  Hawk.  P.  C.  56, 66.  (<)  1  Hawk.  P.  a  SI. 

(ft)  Hudson  of  the  court  of  star-chambtr.    MS.       (/)  1  Hal.  P.  C.  S74. 
m  Jfvf .  Brit,  (g)  S«e  page  94. 

(c)  Gnicdart.  Hiat.  b.  X  ^  l>. 

(1)  Bee  p.  76.  note  (4>.    Am  nisprisioaa  of       (2)  But  see  the  87  Ow.  IIL  e.  12^  aola,  p 
treaam  aad  felaay  mem  to  be  ifae  creatnret  of    90.  n. 

the  MtatuU  law,  they  probably  do  not  eziat  in  (3)  Bot  thia  ia  oaly  in  eaae  a(  huh  traaaoB 
New-York,  nor  in  any  other  atate,  without  a    Miapriaion  of  a  lower  dagna  m  pawnbMm  «■ 

ly  l^  fine  and  impriaonmant.    l.I^a^.nK. 
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Misftisian  of  fil&njf  is  ^X^o  tb«  concealment  of  a  felony  which  a  man 
knowa,  but  never  assented  to  ;  for  if  he  absented,  this  makes  him  either 
principal  or  aeeeasary.  And  the  punishment  of  this,  in  a  public  officer,  by 
the  statute  Westm.  1.  3  £dw.  I.  c,  9.  is  imprisonment  for  a  year  and  a 
day ;  in  a  common  person,  imprisonment  for  a  less  discretionary  time ;  and, 
in  both,  fine  and  ransom  at  the  king's  pleasure  :  which  pleasure  of  the 
king  most  be  observed,  once  for  all,  not  to  signify  any  extrajudicial  will  of 
the  soreteign,  but  such  as  is  declared  by  his  representatives,  the  judges  in 
his  coorts  of  justice ;  "  voluntas  regis  in  curia,  non  in  camera  (A)." 

There  is  also  another  species  of  negative  misprisions :  namely,  the  conr 
ceding  of  treasure-trwe,  which  belongs  to  the  king  or  his  grantees  by  pre- 
rogative royal :  the  concealment  of  which  was  formerly  punishable  by 
death  (t) ;  but  now  only  by  fine  and  imprisonment. 

II.  Misprisions,  which  are  merely  positive,  are  generally  denominated 
contempts  or  high  misdemeanors ;  of  which 

1.  The  first  and  principal  is  the  mal'odministration  of  such  high  officers, 
as  are  in  public  trust  and  emplo3rment.  This  is  usually  pimished  by  the 
method  of  parliamentary  impeachment  (4) :  wherein  such  penalties,  short 
of  death,  are  indicted,  as  to  the  wisdom  of  the  peers  shall  seem  proper ; 
consisting  usually  of  banishment,  imprisonment,  fines,  or  perpetual 
disability.  Hitherto  also  may  be  referred  the  *ofifence  of  embez-  [*123] 
»Ung  the  public  money ^  called  among  the  Romans  peculatus,  which 
the  Julian  law  punished  with  death  in  a  magistrate^  and  with  deportation, 
or  banishment,  in  a  private  person  {k).  With  us  it  is  not  a  capital  crime, 
but  subjects  the  committer  of  it  to  a  discretionary  fine  and  imprisonment  (5). 
Other  misprisions  are,  in  general,  such  contempts  of  the  executive  magis- 
trate, as  demonstrate  themselves  by  some  arrogant  and  undutiful  behaviour 
towards  the  king  and  government.     These  are 

9.  Contempts  against  the  king's  prerogative.  As,  by  refusing  to  assist 
him  for  the  good  of  the  public  ;  either  in  his  councils,  by  advice,  if  called 
upon  (6) ;  or  in  his  wars,  by  personal  service  for  defence  of  the  realm, 
against  a  rebellion  or  invasion  (Q.  Under  which  class  may  be  ranked  the 
neglecting  to  join  the  posse  eomitatus,  or  power  of  the  county,  being  there- 
unto required  by  the  sheriff  or  justices,  according  to  the  iBtatute  2  Hen.  V. 
c  8.  which  is  a  duty  incumbent  upon  all  that  are  fifteen  years  of  age, 
under  the   degree   of  nobility,  and  able  to  travel  (m)  (7).     Contempts 

(k)  fi  Hal.  p.  C.  375.  (k)  Imt.  4.  IB.  9. 

(i)  Glan.  1 1,  e.  S.  «)  1  Hawk.  P.  C.  59. 

(j)  8  Inst  193.  (m)  Lamb.  Eir.  315. 

(4)  In  New-York,  the  senate  is  the  ooart    discretion  think  proper. 

lor  toe  trial  of  impeachments,  and  can  only  Section  2  enacts,  that  if  any  officer,  ooUee- 
remove  from  office  and  disqaalify  the  guilty  tor,  or  receiver,  intrusted  with  the  receipt,  or 
peiaoQ  from  office  in  future.  The  impeach-  management,  of  the  public  reTenues,  shall 
ment  does  not  prevent  an  indictment,  but  it  famisti  false  statements,  or  returns,  of  the 
eauses  a  suspension  from  office  till  acquittal,  monies  collected  by  him,  or  of  the  balances 
(2  R.  S.  165, 166.)  Every  wilful  neglect  by  a  left  in  his  hands,  he  shall  be  guilty  of  a  mil- 
pablic  officer  of  a  duty  enjoined  b^  law,  is  a  demeanor,  and  be  fined  and  imprisoned  at  the 
misdemeanor,  when  no  special  punishment  is  discretion  of  the  court,  and  be  tor  ever  render- 
provided  for  the  offence.    Id.  696.  ed  incapable  of  holding  or  enjoying  any  office 

(5)  Bat  now  by  SO  Geo.  III.  c.  59,  §  I,  it  is  under  the  crown. 

enacted,  that  if  any  person  shall  embezzle  or  (6)  In  the  U.  S.  there  has  been  no  need  of 

.fimudulently  apply  monies  issued  to  him  for  making  this  an  offence. 

the  public  services,  he  shall  be  adjudged  guilty  (7)  In  New- York  it  is  a  duty  ineombent  on 

of  a  misdemeanor,  and  shall  be  subject  to  every  male  inhabitant  of  the  county.    8  R.  8. 


transportation,  or  receive  such  punishment  as    441. 
the  oonit  in  which  he  it  convicted,  may  in  its 
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against  the  prerogative  may  also  be,  by  preferring  the  interests  of  a  ferefgn 
potentate  to  those  of  their  own,  or  doing  or  receiving  any  thing  thtt  may 
create  an  undue  influence  in  favour  of  such  extrinsic  power ;  as,  by  taking 
a  pension  from  any  foreign  prince  without  the  consent  of  the  king  (n)  (8). 
Or,  by  disobeying  the  king's  lawful  commands  ;  whether  by  writs  issuing 
out  of  his  courts  of  justice,  or  by  a  summons  to  attend  his  privy  council,  or 
by  letters  frpm  the  king  to  a  subject  commanding  him  to  return  from  be- 
yond seas  (for  disobedience  to  which  his  lands  shall  be  seized  till  he  does 
return,  and  himself  afterwards  punished),  or  by  his  writ  of  ne  exeat  regnum^ 
or  proclamation,  commanding  the  subject  to  stay  at  home  (o).  Disobe- 
dience to  any  of  these  commands  is' a  high  misprision  and  contempt ;  and 
so,  lastly,  is  disobedience  to  any  act  of  parliament,  where  no  particular 

penalty  is  assigned  (9) :  for  then  it  is  punishable,  like  the  rest  of 
[*133]    **these  contempts,  by  fine  and  imprisonment,  at  the  discretion  of 

the  king's  courts  of  justice  (p). 

3.  Contempts  and  misprisions  against  the  king's  person  9Sid  gavernment^ 
may  be  by  speaking  or  writing  against  them,  cursing  or  wishing  him  ill, 
giving  out  scandalous  stories  concerning  him,  or  doing  any  thing  that 
may  tend  to  lessen  him  in  the  esteem  of  his  subjects,  may  weaken  his 
government,  or,  may  raise  jealousies  between  him  and  his  people  (10).  It 
has  been  also  held  an  offence  of  this  species  to  drink  to  the  jhous  memory 
of  a  traitor ;  or  for  a  clergyman  to  absolve  persons  at  the  gallows,  who 
there  persist  in  the  treasons  for  which  they  die :  these  being  acts  which  im- 
pliedly encourage  rebellion.  And  for  this  species  of  contempt  a  man  may 
not  only  be  fined  and  imprisoned,  but  suffer  the  pillory  (11)  or  other  infa- 
mous corporal  punishment  (q) :  in  like  manner,  as  in  the  ancient  German 
empire,  such  persons  as  endeavoured  to  sow  sedition,  and  disturb  the  public 
tranquillity,  were  condemned  to  become  the  objects  of  public  notoriety  and 
derision,  by  carrying  a  dog  upon  their  shoulders  from  one  great  town  to 
another.  The  emperors  Otho  I.  and  Frederic  Barbarossa  inflicted  this 
punishment  on  noblemen  of  the  highest  rank  (r). 

4.  Contempts  against  the  king's  title,  not  amounting  to  treason  or 
praemunire,  are  the  denial  of  his  right  to  the  crown  in  common  and  unad- 
vised discourse  ;  for,  if  it  be  by  advisedly  speaking,  wo  have  seen  (5)  that 
it  amounts  to  a  praemunire.    This  heedless  species  of  contempt  is  however 

(N)  3  Inst.  144.  (g)  Ihid. 

(0)  See  book  I.  page  8M.  (r)  Mod.  Tin.  Hist.  xziz.  38. 110. 

(p)  I  Hawk.  P.  C.  00.  («)  See  page  01. 

(8)  This  is  unlawful  in  any  officer  umier  the  expedient  be  by  ridicule  or  obloquy,  the 
the  U.  S.,  but  not  in  citixeas  generally.  See  person  so  conducting  himself  is  exposed  lo 
Const.  Art.  1.  sect.  9,  ^  7.  the  inflictions  of  the  law.  See  also  Holt.  Rep. 

(9)  See  2  R.  S.  696,  ^  39.    The  doing  an  act  424.    14  How.  St.  Tr.  1096.  S.  G. 
prohibUtd  by  statute,  is  a  misdemeanor  if  no        By  the  60  Geo.  III.  c.  8.  the  offence  of  pub- 
specific  penalty  be  imposed.  lishing   seditious  libels  is  further   pronded 

(10)  To  assert  falsely  that  the  king  labours  against  by  empowering  the  court  after  yerdict 
under  the  affliction  of  mental  derangement  is  to  seize  upon  all  copies  of  the  libel,  &c ;  and 
criminal,  and  an  indictable  ofFenee.  3  D.  jc  by  sect.  4.  persons  convicted  of  a  second  of- 
R.  464^  3  B.  &  C.  257.  S.  C.  In  Rex  y.  fence  may  be  punished,  as  in  cases  of  high 
Cobbett,  EL  T.  1805.  Holt  on  Libel,  114,  5.  misdemeanors,  or  by  banishment  for  so  long 
4  East,  583,  where  the  defendant  was  con-  as  the  court  may  order.  By  sect.  5.  penons 
▼icted  of  publishing  a  libel  upon  the  adminis-  not  departing  within  thirty  days  after  sentence 
tration  of  the  Irish  Eoy«mment,  and  upon  the  of  banishment,  may  be  conveyed  out  of  the 
public  conduct  and  character  of  the  lord  lieu-  kingdom ;  and  by  sect.  6.  persons  banished, 
tenant  and  the  lord  chancellor  of  Ireland,  lord  found  at  large  within  the  king's  domrnlnm, 

.  Elienfooroegh,  C.  J.,  observed,  "  It  is  no  new  may  be  transported. 

doctrine,  that  if  a  publication  be  calculated  to  (11)  This  provision  is  now  abolished  by  tbe 

alienate  the  affections  of  the  people,  by  bring-  66  Geo.  III.  e.  138. 
ing  the  govemi&ent  into  diseeteem,  whether 


Digitized  by 


Google 


PUBLIC  WRONGS.  87 

(ranisbed  by  our  law  with  fine  aod  iinprisonment.  Likewise  if  any  person 
shall  in  any  wise  hold,  affirm,  or  maintain,  that  the  common  law  of  this 
realm,  not  altered  by  parliament,  ought  not  to  direct  the  right  of  the  crown 
of  England ;  this  is  a  misdemeanor,  by  statute  13  Eliz.  c.  1.  and  punishable 
with  forfeiture  of  goods  and  chattels.  A  contempt  may  also  arise  from 
refusing  or  neglecting  to  take  the  oaths,  appointed  by  statute  for 
the  better  securing  the  government ;  and  yet  *^acting  in  a  public  [*124] 
office,  place  of  trust,  or  other  capacity,  for  which  the  said  oaths 
are  required  to  be  taken ;  viz.  those  of  allegiance,  supremacy,  and  abju- 
ration ;  which  must  be  taken  within  six  calendar  months  after  admission. 
The  penalties  for  this  contempt,  inflicted  by  statute  1  Geo.  I.  st.  2.  c.  13. 
are  very  little,  if  any  thing,  short  of  those  of  ^praemunire:  being  an  inca- 
pacity to  hold  the  said  offices,  or  any  other  ;  to  prosecute  any  suit :  to  be 
guardian  or  executor  :  to  take  any  legacy  or  deed  of  gift ;  and  to  vote  at 
any  election  for  members  of  parliament :  and  after  conviction  the  offender 
shall  also  forfeit  500/.  to  him  or  them  that  will  sue  for  the  same  (12). 
Members  on  the  foundation  of  any  college  in  the  two  universities,  who  by 
this  statute  are  bound  to  take  the  oaths,  must  also  register  a  certificate 
thereof  in  the  college-register,  within  one  month  after  ;  otherwise,  if  the 
electors  do  not  remove  him,  and  elect  another  within  twelve  months,  or 
after,  the  king  may  nominate  a  person  to  succeed  him  by  his  great  seal  or 
sign  manual.  Besides  thus  taking  the  oaths  for  offices,  any  two  justices 
of  the  peace  may  by  the  same  statute  summon,  and  tender  the  oaths  to, 
any  person  whom  they  shall  suspect  to  be  disaffected :  and  every  person 
refusing  the  same,  who  is  properly  called  a  non-juror,  shall  be  adjudged  a 
popish  recusant  convict,  and  subject  to  the  same  penalties  that  were  men- 
tioned in  a  former  chapter  (t) ;  which  in  the  end  may  amount  to  the  alter- 
native of  abjuring  the  realm,  or  suffering  death  as  a  felon  (13). 

5.  Contempts  against  the  king's  palaces  or  courts  of  justice,  have  been 
always  looked  upon  as  high  misprisions  :  and  by  the  ancient  law,  before 
the  conquest,  fighting  in  the  king's  palace,  or  before  the  king's  judges,  was 
punished  with  death  (u).  So  too,  in  the  old  Gothic  constitutions,  there 
were  many  places  privileged  by  law,  quibus  major  reverentia  et  securitas 
debetur,ut  templa  etjudicia,quae  sancta  habehantur, — arces  et  aularegisj — dc" 
nique  locus  quilihet  praesente  out  adventante  rege  (v).  And  at  present, 
with  us,  by  the  statute  *33  Hen.  VIII.  c.  12.  malicious  striking  in  [*125] 
the  king's  palace,  wherein  his  royal  person  resides,  whereby  blood 
is  drawn,  is  punishable  by  perpetual  imprisonment,  and  fine  at  the  king's 
pleasure ;  and  also  with  loss  of  the  oflender's  right  hand,  the  solemn  ex- 
ecution of  which  sentence  is  prescribed  in  the  statute  at  length  (14),  (15). 

(I)  See  page  55.  (o)  Stiernh.  dejurt  Goth.  I  3,  e.  3. 

(«)  3  Init.  140.  LL.  Allwtd.  ay.  7.  4  34. 

12)  See  page  59.  n.  pardon  him  of  his  right  hand,  and  take  the 

13)  See  page  1J6.  note  left :  for  (quoth  he)  if  my  right  be  spared,  1 

14)  Mr.  naigrave  baa  given  in  the  11th  may  hereafler  doe  such  good  service  to  his 
V0l.  of  the  State  Trials,  p.  16.  an  eitract  from  grace,  as  shall  please  him  to  appoint  Of  this 
Stowe's  Annals,  eoataining  a  very  curious  ac-  submission  and  request,  the  justices  forthwith 
count  of  the  circumstances  of  the  trial  of  sir  informed  the  king,  who  of  his  goodness,  con- 
Edmund  Knevet,  who  was  prosecuted  upon  sidering  the  gentle  heart  of  the  said  Edmund, 
this  statute,  soon  after  it  was  enacted :  "  for  and  the  good  report  of  lords  and  ladies,  grant- 
whieli  offence  he  was  not  onely  judged  to  lose  ed  him  pardon,  that  he  should  lose  neither 
his  hand,  but  also  his  body  to  remain  in  pri-  hand,  land,  nor  goods,  but  should  go  free  at 
•on,  and  his  Isods  and  goods  at  the  king's  plea-  liberty." 

sore.    Then  the  said  sir  Edmund  Knevet  de-       (15)  So  much  of  the  33  H.  VIII.  c.  12, 
siied  that  the  king,  of  his  benigne  grace,  would    (part  of  ^  6  to  ^  18,)  as  relates  to  the  nonish- 
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But  striking  in  the  king's  superior  courts  of  justice,  in  Westminster-ball, 
or  at  the  assises,  is  made  still  more  penal  than  even  in  the  king's  palace. 
The  reason  seems  to  be,  that  those  courts  being  anciently  held  in  the 
king's  palace,  and  before  the  king  himself,  striking  there  included  the 
former  contenjpt  against  the  king's  palace,  and  something  more ;  viz,  the 
disturbance  of  public  justice.  For  this  reason,  by  the  ancient  commoD 
law  before  the  conquest  (t&),  striking  in  the  king's  court  of  justice,  or 
drawing  a  sword  therein,  was  a  capital  felony :  and  our  modem  law  re- 
tains so  much  of  the  ancient  severity  as  only  to  exchange  the  loss  of  life 
for  the  loss  of  the  offending  limb.  Therefore  a  stroke  or  blow  in  such  a 
court  of  justice,  whether  blood  be  drawn  or  not,  or  even  assaulting  a  judge 
sitting  in  the  court,  by  drawing  a  weapon,  without  any  blow  struck,  is 
punishable  with  the  loss  of  the  right  hand,  imprisonment  for  life,  and  for- 
feiture of  goods  and  chattels,  and  of  the  profits  of  his  lands  during  life  (x). 
A  rescue  also  of  a  prisoner  from  any  of  the  said  courts,  without  striking  a 
blow,  is  punished  with  perpetual  imprisonment,  and  forfeiture  of  goods,  uid 
of  the  profits  of  lands  during  life  (y) ;  being  looked  upon  as  an  offence  of 
the  same  nature  with  the  last ;  but  only,  as  no  blow  is  actually  given,  the 
amputation  of  the  hand  is  excused.  For  the  like  reason,  an  affiray,  or 
riot,  near  the  said  courts,  but  out  of  their  actual  view,  is  punished  coly 

with  fine  and  imprisonment  (z)  (16). 
[*126]  *Not  only  such  as  are  guilty  of  an  actual  violence,  but  of 
threatening  or  reproachful  words  to  any  judge  sitting  in  the 
courts,  are  guilty  of  a  high  misprision,  and  have  been  punished  with  large 
fines,  imprisonment,  and  corporal  punishment  (a).  And,  even  in  the  in- 
ferior courts  of  the  king,  an  affray  or  contemptuous  behaviour  is  punish- 
able with  a  fine  by  the  judges  there  sitting ;  as  by  the  steward  in  a  couri- 
leet,  or  the  like  {b). 

Likewise  all  such  as  are  guilty  of  any  injurious  treatment  to  those 
who  are  immediately  under  the  protection  of  a  court  of  justice,  are  pu- 
nishable by  fine  and  imprisonment :  as  if  a  man  assaults  or  threatens  his 
adversary  for  suing  him,  a  counsellor  or  attorney  for  being  employed 
against  him,  a  juror  for  his  verdict,  or  a  gaoler  or  other  ministerial  officer 
for  keeping  him  in  custody,  and  properly  executing  his  duty  (e) :  which 
offences,  when  they  proceeded  farmer  than  bare  threats,  were  punished  in 
the  Gothic  constitutions  with  exile  and  forfeiture  of  goods  (d). 

Lastly,  to  endeavour  to  dissuade  a  witness  from  giving  evidence  ;  to 
disclose  an  examination  before  the  privy  council ;  or,  to  advise  a  prisoner 

(i»)  LL.  I»ae.  e.  6.  LL.  Cmut.  50.    LL.  Almrtd.  (a)  Ibid.  508. 

c  7.  (6)  1  Hawk.  P.  C.  58. 

(r)  Stannd.  P.  C.  88.  3  Inst.  140, 141.  (e)  8  Inst.  141,  149. 

<y)  1  Hawk.  P.  C.  57.  id)  Stiemh.  dejurt  Oath,  I  3,  c.  3. 
(s)  Cro.  Car.  378. 

vent  of  manslaaghter,  and  of  malicioni  atiik-  wewid,  and  ill-treat  the  said  J.  R.  in  the  pre- 

iDg,  by  re&aon  whereof  blood  ihall  be  shed,  sence  of  the  commisaionere.    When  the  da- 

U  repealed  by  9  Geo.  17.  c.  31.    As  to  man-  fendants  were  brought  up  for  judgment,  Uud 

slaughter,  generally,  yide  post  191.  Kenyou  expressed  doubts,  whether  upon  this 

(16)  Lord  Thanet  and  others  were  prose-  information  the  court  was  not  bound  to  pro- 

cuted  by  an  information  filed  by  the  attorney-  nounce  the  judgment  of  amputation  of  the 

general  for  a  riot  at  the  trial  of  Arthur  O'Con-  right  hand,  &c.  as  required  in  a  prosecution 

fior  and  others  for  hi^  treason  under  a  special  expressly  for  strikitig  in  a  court  of  justice.    la 

commission  at  Maidstone.     Two  of  the  de-  consequence  of  these  doubts  the  attomey*ge- 

fendants  were  found  guilty  generally.     Tho  neral  entered  a  noli  prosequi  upon  the  first 

three  first  counts  charged  (inter  alia)  that  the  three  counts,  and  the  court  pronounced  judf  • 

defendants  did  riotously  make  an  assault  on  ment  of  fine  and  imprisonment  as  lor  a  com- 

one  J.  R.,  and  did  then  and  there  beatt  6rmt«,  mon  riot    1  £ast,  P.  C.  438. 
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to  stand  mute  {all  of  which  are  impediments  of  justice) ;  are  high  mis- 
prisions, and  contempts  of  the  king's  courts,  and  punishable  by  fine  and 
imprisonment  (17).  And  anciently  it  was  held,  that  if  one  of  the  grand 
jury  disclosed  to  any  person  indicted,  the  evidence  that  appeared  against 
1^,  he  was  thereby  made  accessary  to  the  offence,  if  felony :  and  in 
treason  a  piincipal.  And  at  this  day  it  is  agreed,  that  he  is  guilty  of  a 
high  misprision  (e),  and  liable  to  be  fined  and  imprisoned  (/)  (18),  (19). 


CHAPTER  X. 


OF  OFFENCES  AGAINST  PUBLIC  JUSTICE. 


The  order  of  our  distribution  will  next  lead  us  to  take  into  considera- 
tion such  crimes  and  misdemeanors  as  more  especially  affect  the  common' 
toealth,  or  public  polity  of  the  kingdom :  which  however,  as  well  as  those 
which  are  peculiarly  pointed  against  the  lives  and  security  of  private 
subjects,  are  also  offences  against  the  king,  as  the  paier-familias  of  the  na- 
tion :  to  whom  it  appertains  by  his  regal  office  to  protect  the  community, 
and  each  individual  therein,  from  every  degree  of  injurious  violence,  by 
executing  those  laws,  which  the  people  themselves  in  conjunction  wim 
him  have  enacted ;  or  at  least  have  consented  to,  by  an  agreement  either 
expressly  made  in  the  persons  of  their  representatives,  or  by  a  tacit  and 
implied  consent  presumed  and  proved  by  immemorial  usage. 

The  species  of  crimes  which  we  have  now  before  us,  is  subdivided  into 


(«)  See  Bar.  SIS.    «7  Am.  pi.  44,  «  4,  fol.  138. 


If)  I  Hawk.  P.  C.  50. 


(17)  The  mere  attempt  to  stifle  evidence  is 
alM  eriminal,  tboQgh  ths  persuasion  should 
not  sceeeed,  od  th«  principle  now  fulljr  esta- 
blished, that  an  incitement  to  commit  any 
crime  is  itself  criminal.  6  East,  464.  2 
Sttt,  5.  21, 22.  %  Stra.  904.  2  Leach,  925. 
As  to  conspihng  to  prevent  a  witness  from 
ciying  evidence,  see  2  East,  362.  Knowing- 
ly making  use  of  a  false  affidavit  is  indictA- 
ble.    8  East,  364.    2Strm.ll44. 

(18)  A  few  years  ago,  at  York,  a  gentleman 
of  the  grand  lary  heard  a  witness  swear  in 
court,  upon  the  trial  of  a  prisoner,  directly 
oontrmry  to  the  evidence  which  he  had  given 
before  the  grand  jary.  He  immediately  com* 
munioated  the  circumstance  to  the  judge,  who 
QpoB  consalting  the  jad^e  in  the  other  court, 
—  1  of  opinion  that  public  justico  in  this  case 

aired  that  the  evidence  vrfaich  the  witness 
I  givtD  before  the  grand  jury  should  be  dis- 
closed, and  the  witness  was  committed  for 
perjury,  to  be  tried  upon  the  testimony  of  the 
ntlemen  of  the  grand  jury.     It  was  held, 
;  the  oMeet  of  this  oonoealment  was  only 


requii 
Mgi 
closet 
peiju 
nnth 
that  I 


to  prevent  the  testimony  produced  before  them 
from  being  contradicted  oy  subornation  of  per- 
jury on  the  part  of  the  peisons  against  whom 
biUs  were  found.  This  is  a  privilege  which 
May  bo  waived  by  the  ciown.     See  p.  303. 


(191  In  NMvOToik  OTOiy  oout  of  record 


^including  the  court  of  chancery,  2  R.  S.  276. 
^  1,)  may  punish  as  a  criminal  contempt,  1. 
any  disoideriy,  contemptuous,  or  insolent  beha- 
viour committed  during  its  sitting  in  immedi- 
ate view  and  presence,  and  directly  tending 
to  interrupt  its  proceedings  or  impair  the 
respect  due  to  its  authority  :  2.  any  disturb- 
ance whatever  directly  tending  to  interrupt 
its  proceedim :  3, 4.  wilful  disobedience  or 
resistance  of  any  process  or  order:  5.  con- 
tumaciously refusing  to  be  sworn  as  a  witness, 
or  to  testify :  6.  the  publication  of  a  false  or 
grossly  inaccurate  report  of  the  proceedings 
of  the  court  The  punishment  may  be  by 
fine  not  exceeding  250  dollars,  and  by  impri- 
sonment not  exceeding  30  days.  (2  R.  S.  276.) 
A  justice  of  the  peace  may  also  punish  the 
first  and  second  classes  of  contempt,  and  the 
thinl  also,  if  it  be  committed  in  his  presence, 
by  fine  not  exceeding  25  dollars,  and  by  im- 
prisonment not  exceeding  5  days  :  the  impri- 
sonment for  non-payment  of  the  fine  not  to  ex- 
ceed 10  days :  so  too,  if  a  witness  refuses  to 
be  sworn  or  to  testify,  and  the  party  calling 
him  swears  that  he  is  a  material  witness,  the 
justice  may  imprison  him  till  he  antwer,  (id. 
273, 274.)  a  period  less  definite  than  that  fixed 
in  other  courts.  These  punishments  do  not 
prevent  an  indictment,  but  mitigate  the  sen- 
tence thereon.  (Id.  278.)  These  acts  seem  to 
bo  intonded  to  define  all  contempts  of  court. 
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such  a  number  of  inferior  and  subordinate  classes,  that  it  would  nroeh  ez« 
ceed  the  bounds  of  an  elementary  treatise,  and  be  insupportably  tedious 
to  the  reader,  were  I  to  examine  them  all  minutely,  or  with  any  degree 
of  critical  accuracy.  I  shall  therefore  confine  myself  principally  to  general 
definitions,  or  descriptions  of  this  great  variety  of  ofifences,  and  to  the  pu- 
nishments inflicted  by  law  for  each  particular  offence  ;  with  now  and  then 
a  few  incidental  observations  :  referring  the  student  for  more  particulars 
to  other  voluminous  authors  ;  who  have  treated  of  these  subjects  with 
greater  precision  and  more  in  detail,  than  is  consistent  with  the  plan  of 
these  Commentaries. 

The  crimes  and. misdemeanors  that  more  especially  affect  the 

[•128]    commonwealth,  may  be  divided  into  five  species :  viz,  ^offences 

against  public  justice,  against  the  public  peace,  against  public  trade^ 

against  the  public  health,  and  against  the  public  police  or  oeconomy :  of 

each  of  which  we  will  take  a  cursory  view  in  their  order. 

First,  then,  of  offences  against  public  justice  :  some  of  which  are  felo- 
nious, whose  punishment  may  extend  to  death ;  others  only  misdemeanors. 
I  shall  begin  with  those  that  are  most  penal,  and  descend  gradually  to  such 
as  are  of  less  malignity. 

1.  Imbezzling  or  vacating  records,  or  falsifying  certain  other  proceedings 
in  a  court  of  judicature,  is  a  felonious  offence  against  public  justice.  It  is 
enacted  by  statute  8  Hen.  VI.  c.  12.  that  if  any  clerk,  or  other  person^ 
shall  wilfully  take  away,  withdraw,  or  avoid  any  record,  or  process  in  the 
superior  courts  of  justice  in  Westminster-hall,  by  reason  whereof  the 
judgment  shall  be  reversed  or  not  take  effect ;  it  shall  be  felony  not  only 
in  the  principal  actors,  but  also  in  their  procurers  and  abettors  (1).  And 
this  may  be  tried  either  in  the  king's  bench  or  common  pleas,  by  a  jury 
de  medietate :  half  officers  of  any  of  the  superior  courts,  and  the  other  half 
conmion  jurors  (2).  Likewise  by  statute  21  Jac,  I.  c.  26.  to  acknowledge 
any  fine,  recovery,  deed  enrolled,  statute,  recognizance,  bail,  or  judgment, 
in  the  name  of  another  person  not  privy  to  the  same,  is  felony  without  be- 
nefit of  clergy.  Which  law  extends  only  to  proceedings  in  the  courts 
themselves  :  but  by  statute  4  W.  &  M.  c.  4.  to  personate  any  other  per- 
son (as  bail)  before  any  judge  of  assise  or  other  commissioner  authorized 
to  take  bail  in  the  country,  is  also  felony  (3).     For  no  man's  property 

(1)  The  8  Hen.  VI.  c.  12,  ^  3,  is  now  re-  of  seven  yean,  or  to  suffer  sach  other  pnnisb* 

pealed  b^  7  and  8  Geo.  IV.  c.  27 ;  by  ^  21  of  ment  by  fine  or  imprisonment,  or  by  both,  as 

which  it  is  enacted,  that  '*  if  any  person  shall  the  court  shall  award  ;  and  it  shall  not  in  any 

steal,  or  shall  for  any  fraudulent  purpose,  take  indictment  for  such  offence  be  necessary  to 


from  its  place  of  deposit  for  the  time  being,    sljege  that  the  article,  in  respect  of  which  the 
'rom  an 

eof,  01 

lerate, 

rn,  pa 
tion,  amdavit,  rule,  order,  or  wamint  of  attor-    in  the  second  degree  to  alter  any  record  of^y 


or  from  any  person  having  the  lawful  custody    offence  is  committed,  is  the  property  of  ai^ 

iha" 

return,  panel,  process,  interrogatory,  deposi-    fences  ;  and  id.  ^71,  4  25,  26,  make  it  forgery 


thereof,  or  shall  unlawfully  and  maliciously    person,  or  that  the  same  is  of  anv  vahte.'* 
obliterate,  injure,  or  destroy  any  record,  writ,       2  R.  S.  680,  6  69,  70,  punishes  these  of- 


ney,  or  any  original  document  whatsoever,  of  instrument,  the  record  of  which  is  evidence,  or 

or  belonging  to  anv  court  of  record,  or  relat-  any  return  to  process ;  or  to  falsely  enter  any 

ing  to  any  mattor  civil  or  criminal,  begun,  de-  such  as  true. 

pending,  or  torminatod,  in  any  such  court,  or  (2)  It  is  a  high  misprision  in  an  ofiieer  to 

any  bill,  answer,  interrogatory,  deposition,  af-  alter  the  enrolment  of  a  memorial  of  aa  an- 

fidavit,  order,  or  decree,  or  any  onginal  doca-  nuity  deed,  without  the  saacikm  of  the  coiut. 

ment  whatsoever,  of  or  belonging  to  any  court  3  Taunt.  543. 

of  equity,  or  relating  to  any  cause  or  matter,  By  tlie  5  Geo.  IV.  c.  20.  s.  10.  persona  in  the 

begun,  depending,  or  terminated  m  any  such  post^ffice  embessling  or  destroying  pariia- 

court,  every  such  offiender  shall  be  guilty  of  a  mentary  proceedings,  dtc.  sent  by  peat,  vritt 


misdemeanor,  and  being  convicted  thereof,    be  guilty  of  a  misdemeanor,  and  puniahablo 

shall  be  liable,  at  the  discretion  of  the  court,    with  fine  and  imprisonment. 

to  be  transported  beyond  the  seas  for  the  teim       (3).  The  meraly  pawonating  bafl  bi£m  a 
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would  be  safe,  if  records  might  be  suppressed  or  falsified,  or  persons' 
names  be  falsely  nsuiped  in  courts,  or  before  their  public  officers. 

2.  To  prevent  abuses  by  the  extensive  power,  which  the  law  is  obliged 
to  repose  in  gaolers,  it  is  enacted  by  statute  14  Ed w.  111.  c.  10.  that  if  any 
gaoler  by  too  great  duress  of  imprisonment  makes  any  prisoner, 

that  he  hath  in  ward,  ^become  an  approver  or  an  appellor  against  [*129] 
his  will ;  that  is,  as  we  shall  see  hereafter,  to  accuse  and  turn 
evidence  against  some  other  person  ;  it  is  felony  in  the  gaoler  (4).  For, 
as  sir  Edward  Coke  observes  (a),  it  is  not  lawful  to  induce  or  excite  any 
man  even  to  a  just  accusation  of  another  ;  much  less  to  do  it  by  duress  of 
imprisonment ;  and  least  of  all  by  a  gaoler,  to  whom  the  prisoner  is  com- 
mitted for  safe  custody. 

3.  A  third  offence  against  public  justice  is  obstructing  the  execution  of 
lawful  process  (5).  This  is  at  all  times  an  offence  of  a  very  high  and  pre- 
sumptuous nature  ;  but  more  particularly  so,  when  it  is  an  obstruction  of 
an  arrest  upon  criminal  process.  And  it  hath  been  holden,  that  the  party 
opposing  such  arrest  becomes  thereby  partieeps  eriminis ;  that  is,  an  ac- 
cessary in  felony,  and  a  principal  in  high  treason  (b)  (6),  (7)«  Formerly 
one  of  the  greatest  obstructions  to  public  justice,  both  of  the  civil  and 
criminal  kind,  was  the  multitude  of  pretended  privileged  places,  where  in- 
digent persons  assembled  together  to  shelter  themselves  from  justice  (espe- 
cialiy  in  London  and  Southwark),  under  the  pretext  of  their  having  been 
ancient  palaces  of  the  crown,  or  the  like  (c) :  all  of  which  sanctuaries  for 
iniquity  are  now  demolished,  and  the  opposing  of  any  process  therein  is 
made  highly  penal,  by  the  statutes  8  &;  9  Will.  III.  c.  27,  9  Geo.  I.  c.  28, 
and  1 1  Geo.  I.  c.  22,  which  enact,  that  persons  opposing  the  execution  of 
any  process  in  such  pretended  privileged  places  within  the  bills  of  mortali- 
ty, or  abusing  any  officer  in  his  endeavours  to  execute  his  duty  therein,  so 

(«)  9  Tnit.  01.  (c)  Soch  as  WMle>fW«r»,  and  its  environs  ;  tbe 

ih)  %  Hawk.  P.  C.  ISl.  Savoy ;  and  the  Mint  in  Soutiiwaik. 

jndge  at  chambers,  or  acknowledging  bail  in  of  his  accomplice,  is  a  felonv,  without  benefit 
a  false  name,  is  only  a  misdemeanor,  unless  of  clergy.  It  seems  the  right  of  the  party  to 
the  bail  are  filed  ;  2  East,  P.  C.  109 ;  and  arrest  should  be  proved,  to  bring  a  party  re- 
potting in  bail  in  the  name  of  a  person  not  in  sisting  within  the  meaning  of  the  act.  1 
existence,  is  not  within  the  Act.  1  Stra.  304.  Surk.  C.  N.  P.  246.  If  a  cutting  or  wound- 
The  courtt  will  not  vacate  the  proceedings  ing,  dec.  take  place  in  aq  attempt  to  appre- 
against  the  party  personated,  natil  the  offend-  hend  the  prisoner,  without  a  due  notification 
cr  is  convicted ;  T.  Jones,  64,  1  Ventr.  501,  of  the  warrant  or  authority  by  which  the  per- 
3  Keb.  094,  1  Ld.  Rd.  445 ;  and  a  conviction  son  acts,  it  does  not  fall  within  the  meaning 
eannot  Uke  place  untU  the  bail-piece  is  filed,  of  the  act,  as  it  is  not  a  wilful  resistance  of  a 
2  Sid.  90.  .  lawful  apprehension.  3  Camp.  68.  per  lord 
See  2  R.  S.  676,  4  48.  Ellenborough,  C.  J.  at  Maidstone,  8  Aug. 

(4)  This  act  of  Edw.  HI.  is  now  repealed  1816. 

by  the  4  Geo.  IV.  c.  64.  s.  1.    As  to  the  duties        (7)  By  9  Geo.  IV.  c.  31,  6  25.  it  is  enacted, 

ot  caolers,  see  ante,  1  book,  p.  346.  tbat  where  anv  person  shall  be  charged  with, 

(5)  In  New-York  it  is  punishable  l^  impri-  and  convicted  of,  as  a  misdemeanor,  any  aa- 
aonment  not  exceeding  one  year,  and  by  fine  sauU  upon  any  person  with  intent  to  resist  or 
not  exceeding  250  doUara.  2  R.  S.  684,  ^  prevent  the  lawful  apprehension  or  deuiner  of 
1"''  .  «.«.«„  *•**  P'^'^y  ^  assaulting,  or  of  any  other  per- 

(6)  By  the  25  Geo.  II.  c.  37.  s.  9,  attempting  son,  for  any  offence  for  which  he  or  they  may 
to  rescue  a  person  convicted  of  murder,  whilst  be  liable  by  law  to  be  apprehended  or  detain- 
proceeding  to  execution,  is  felony,  and  pa-  ed  ;  the  court  may  sentence  the  offender  to  be 
nishable  with  death.  By  the  43  Geo.  IIL  c.  imprisoned,  with  or  without  hard  labour,  for 
58.  s.  1,  shooting  at,  or  levelling  loaded  fire-  any  term  not  exceeding  two  years,  and  may 
arms  at  a  penon,  and  attempting  to  discharge  also  fine  the  offender,  and  require  him  to  find 
the  same,  or  stabbing  or  outline  with  intent  sureties  for  keeping  the  peace.  See  1  and  2 
to  obstruct,  resist,  or  prevent  the  lawful  appre-  Geo.  IV.  c.  88,  ^  2.  3  Geo.  IV.  c.  114, 1  Bom's 
hension  and  detainer  of  the  person  so  stabbing,  J.  230,  et  seq. 

dee.  or  the  lawful  apprehensioA  and  detainer 
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that  he  receires  bodily  hurt,  shall  be  guilty  of  felony,  and  transported  for 
seven  years :  and  persons  in  disguise,  joining  in  or  abetting  any  riot  or  tu- 
muli on  such  account,  or  opposing  any  process,  or  assaulting  and  abusing 
any  officer  executing  or  for  having  executed  the  same,  shall  be  felons  with- 
out benefit  of  clergy. 

4.  An  escape  of  a  person  arrested  upon  criminal  process  by  eluding  the 

vigilance  of  his  keepers  before  he  is  put  in  hold,  is  also  an  offence 
[*130]    against  public  justice,  and  the  party  himself  *is  punishable  by  fine 

or  imprisonment  (d).  But  the  officer  permitting  such  escape,  either 
by  negligence  or  connivance,  is  much  more  culpable  that  the  prisoner ; 
the  natural  desire  of  liberty  pleading  strongly  in  his  behalf,  though  he 
ought  in  strictness  of  law  to  submit  himself  quietly  to  custody,  till  cleared 
by  the  due  course  of  justice.  Officers  therefore  who,  after  arrest,  negU" 
gently  permit  a  felon  to  escape,  are  also  punishable  by  fine  (e) :  but  volun- 
tary escapes,  by  consent  and  connivance  of  the  officer,  are  a  much  more 
serious  offence  :  for  it  is  generally  agreed  that  such  escapes  amount  to  the 
same  kind  of  offence,  and  are  punishable  in  the  same  degree  as  the  of- 
fence of  which  the  prisoner  is  guilty,  and  for  which  he  is  in  custody, 
whether  treason,  felony,  or  trespass.  And  this  whether  he  were  actually 
committed  to  gaol,  or  only  under  a  bare  arrest  (/).  But  the  officer  can- 
not be  thus  punished,  till  the  original  delinquent  hath  actually  received 
judgment  or  been  attainted  upon  verdict,  confession,  or  outlawry,  of  the 
crime  for  which  he  was  so  committed  or  arrested :  otherwise  it  might  hap- 
pen, that  the  officer  might  be  punished  for  treason  or  felony,  and  the  per- 
son arrested  and  escaping  might  turn  out  to  be  an  innocent  man.  But, 
before  the  conviction  of  the  principal  party,  the  officer  thus  neglecting  his 
duty  may  be  fined  and  imprisoned  for  a  misdemeanor  (g)  (8),  (9). 

5.  Breach  of  prison  by  the  offender  himself,  when  committeid  for  any 
cause,  was  felony  at  the  common  law  (A) :  or  even  conspiring  to  break 
it  (t)  (10).  But  this  severity  is  mitigated  by  the  statute  de  frpngentibus  pri- 
sonant^  1  £dw.  II.  which  enacts,  that  no  person  shall  have  judgment  of 
life  or  member  for  breaking  prison,  unless  committed  for  some  capital  of- 

(i)  fi  Hswk.  p.  C.  I».  {g)  1  Hal.  P.  C.  968,  •.    S  Hawk.  P.  C.  IM,  5. 

(e)  1  Hal.  P.  C.  6fl0.  fX)  1  HaL  P.  C.  607. 

(/)  1  Hal.  P.  C.  990.    9  Hawk.  P.  C.  134.  (i)  Bract.  /.  3,  e.  0. 

(8)  In  New- York  it  is  punishable  with  iin-  some  legal  and  proper  officer.  1  Hale,  594f 
prisonment  not  exceeding  one  year,  and  fine  5.  A  private  person,  thus  guilty  of  an  escape* 
not  exceeding  1,000  dollars.  2  R.  S.  664,  6  the  punishment  is  fine,  or  imprisonment,  or 
18.  borh.    2  Hawk.  c.  20.  s.  6. 

(9)  There  must  be  an  actual  arrest,  as  well  By  the  52  Geo.  1 11.  e.  156,  persons  aidins 
as  a  lawful  arrest,  to  make  an  escape  criminal  the  escape  of  prisoners  of  war  are  ^ilty  of 
in  an  officer.  2  Hank.  c.  19.  s.  1,2.  It  must  felony,  and  liable  to  transportation.  It  has 
also  be  for  a  criminal  matter.  Id.  s.  3.  And  been  held,  that  the  offence  of  aiding  a  prisoner 
the  imprisonment  must  be  continuing  at  the  of  war  to  escape  is  not  complete,  if  such  pri- 
time  ofthe  offence.  Id.s.  4.  1  Russ.  531.  1  soner  is  actini;  in  concert  with  thoee  under 
Hale,  594.  In  some  cases  it  is  an  escape  to  whose  chsrxe  he  is,  merely  to  detect  the  de- 
suffer  a  prisoner  to  have  greater  lil)erty  than  fendant,  and  has  no  iutentioA  to  escape.  Rusa. 
can  by  law  be  allowed  him  ;  as,  to  admit  him  dc  R.  G.  C.  196. 

to  bail  against  law,  or  to  suffer  him  to  go  be-  (10)  Any  one  breaking  a  county  iail  with  e 

yond  the  limits  of  the  prison,  thoueh  he  re-  view  to  escape,  is  punishable  in  Kew-Yorii 

turn.     2  Hawk.  c.  19.  s.  5.     A  retaking  will  with  imprisonment  not  exceeding  one  year: 

not  excuse  an  escape.    Id.  s.  13.  if,  after  conviction  for  a  criminal  offence  he 

PrivaU  indHvidwdtj  who  have  persons  law-  break  jail  and  escape,  he  may  be  imprisoned 

fulW  in  their  custody,  are  guilty  of  an  escape  for  not  more  than  two  years :  if  the  escape  is 

if  they  suffer  them  illegally  to  depart,  1  Hale,  after  conviction,  and  /rom  a  state  prima,  the 

695;  but  they  may  protect  themselves  from  punishment  maybe  for  a  period  not  c   '      * 

liability  by  deliTenng  over  their  prisoner  to  ing  5  years.    2IL  S.  665. 
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teee.  So  that  to  break  priaoA  and  escape*  when  lawibUy  coaunitted  for 
aaj  treason  or  felony,  remains  still  felony  as  at  the  common  law  ;  and  to 
break  prison  (whether  it  be  the  county-gaol,  the  stocks,  or  other  usual 
place  of  secarity),  when  lawfully  confined  upon  any  other  inferior 
charge,  is  still  'punishable  as  a  high  misdemeanor  by  fine  and  im-  [*131] 
prisonment.  For  the  statute  which  ordains  that  such  offence 
shall  be  no  longer  capital,  nerer  meant  to  exempt  it  entirely  from  erery  de- 
gree of  punishment  (j)  (11). 

6.  Rescue  is  the  forcibly  and  knowingly  freeing  another  from  an  arrest 
or  imprisonment  (12) ;  and  it  is  generally  the  same  offence  in  the  stranger 
•o  rescuing,  as  it  would  hare  been  in  a  gaoler  to  ha?e  voluntarily  permitted 
an  escape.  A  rescue  therefore  of  one  apprehended  for  felony,  is  felony ; 
for  treason,  treason ;  and  for  a  misdemeanor,  a  misdemeanor  also.  But 
here  likewise  as  upon  voluntary  escapes,  the  principal  must  first  be  at- 
tainted or  receive  judgment  before  the  rescuer  can  be  punished :  and  for 
the  same  reason  ;  because  perhaps  in  fact  it  may  turn  out  that  there  has 
been  no  offence  committed  (k)  (13).  By  statute  11  Geo.  II.  c.  26,  and 
84  Geo.  II.  c.  40.  if  Eve  or  more  persons  assemble  to  rescue  any  retailers 
of  spirituous  liquors,  or  to  assault  the  informers  against  them,  it  is  felony, 
and  subject  to  transportation  for  seven  years.  But  the  statute  16  Geo. 
II.  c.  31.  to  convey  to  any  prisoner  in  custody  for  treason  or  felony  any 
arms,  instruments  of  escape,  or  disguise,  without  the  knowledge  of  the 
gaoler,  though  no  escape  be  attempted,  or  any  way  to  assist  such  prisoner 
to  attempt  an  escape,  though  no  escape  be  actusdly  made,  is  felony,  and 
subjects  the  offender  to  transportation  for  seven  years  (14) :  or  if  the  pri- 
soner be  in  custody  for  petit  larceny  t>r  other  inferior  offence,  or  charged 
with  a  debt  of  100/.,  it  is  then  a  misdemeanor,  punishable  with  fine  and 
imprismiment  (15).    And  by  several  special  statutes  (/),  to  rescue,  or  at- 

(1)  t  Bawk.  p.  c.  i«. 

(k)  I  Hal.  P.  C.  007.    Foct  144. 


(t)  6  Geo.  I.  c  tS.    (Traiiinortation.)   9  Geo.L 
C.22.    (Black-act.)    8  Geo.  11.  c.  90.    (Destroying 


(11)  An  actual  breaking  i«  the^tat  of  this 
offence,  and  must  be  staled  in  the  indictment 
h  mast  also  appear  that  the  party  was  lawful- 
ly in  prison,  and  for  a  crime  involving  judg- 
ment of  life  or  member;  it  is  not  enough  to 
allege  that  he  "  feloniously  broke  prison."  3 
Inst.  591.  1  Russell,  3SI.  If  lawfully  com- 
mitced,  a  party  breaking  prison  is  within  the 
statute,  although  he  may  be  innocent ;  aa,  if 
committed  by  a  magistrate  upon  strong  sus- 
picion. 2  Inst.  500,  1  Hale,  P.  C.  610,  1  Rus- 
sell, 378.  To  eonstitute  a  felonious  prison 
brnach,  the  party  must  be  committed  for  a 
orame  which  is  capital  at  tbe  time  of  the  break- 
ing. 1  Russell,  379.  Cole's  case.  Plowd. 
Comra.  401.  A  oonstnictive  breaking  is  not 
•nfficient ;  therefora,  if  a  person  goes  out  of 
■riaoD  without  obstruction,  as  by  a  door  being 
left  open,  it  is  only  a  misdemeanor.  1  Hsle, 
p.  C.  611.  An  actual  intent  to  break  is  not 
McesMry.  Tbe  statute  extends  to  a  prison 
in  law,  as  well  as  to  a  pri^m  in  fact.  2  Inst. 
660.  "  Prison  breach  or  rescue  is  a  common 
law  felony,  if  tbe  prisoner  breaking  prinon,  or 
rtscaed,  is  a  convicted  felon,  and  it  is  punish- 
abla  at  common  law  by  imprisonment,  and 

'      10  Geo.  III.  c  74,  H,  by  three  times 


though  they  were  thrown  down  by  accident." 
Rex  V.  Haswell.  R.  and  R.  C.  C.  458. 

(12)  In  New- York  the  punishment  is  im- 
prisonment not  exceeding  ten  yeara.  The 
conviction  of  the  prisoner  is  not  required  by 
tbe  Stat. :  the  crime  consisting  in  obstructing 
the  course  of  law.    2  R.  S.  684,  ^  14. 

(13)  By  1  and  2  Geo.  IV.  c.  98.  (entitled  aa 
"Act  to  amend  tbe  Law  of  Rescue,")  s.  1, 
rescuing  persons  charged  with  felony,  is  pun- 
ishable with  seven  years'  transporution,  or  im- 
prisonment for  not  less  than  one  year,  and  not 
more  than  three  years.  And  by  s.  1,  sssault- 
ing  any  lawful  officer,  to  prevent  the  apprehen- 
sion or  detainer  of  persons  charged  with  felo- 
ny, is  punishable  with  two  years'  imprison- 
ment in  addition  to  other  pains  and  penalties 
incurred,  (vide  also  5  Geo.  IV.  c.  84,  ^22.) 
This  section  is  repealed  by  9  Geo.  IV.  c.  31, 
which,  by  section  25,  provides  a  punishment 
ior  these  offences :  vide  post  217. 

By  9  Geo.  IV.  c.  4,  s.  13,  (entitled  tbe 
Mutiny  Act,)  persons  under  sentence  of  death 
bv  court  martial,  having  obtained  a  condition- 
al pardon,  escsping  out  of  custodjr,  and  all 
Srtiea  aiding  such  escape,  are  punishable  as 
ons.  See  Rex  v.  Sunley.R.  and  R.  C.  C.  438. 

(14)  In  New>York  the  punishment  is  not  to 


whipping.  Throwing  down  loose  bricks  at  (14)  In  New>York  the  punishment  is  not  to 
the  lo{»  ot  a  prison  wall,  placed  there  to  im-  exceed  10  years'  imprisonment.  2  R.  S.  683,  J  t. 
peAe  eeeepe  end  give  elemi,  is  prison  breach,       (15)  On  an  indictment  under  this  Aet,  the 
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tempt  to  rescue,  any  person  committed  for  the  offences  enumerated  in  tlioea 
acts,  is  felony  witlK>ut  benefit  of  clergy  ;  and  to  rescue,  or  attempt  to  res- 
cue, the  body  of  a  felon  executed  for  murder,  is  single  felony,  and  subject 
to  transportation  for  seren  years.     Nay,  even  if  any  person  be  charged 

with  any  of  the  offences  against  the  black-«ct,  9  Geo.  I  c.  22, 
[*132]    and  being  required  by  order  *of  the  privy  council  to  surrender 

himself,  neglects  so  to  do  for  forty  days,  both  he  and  all  that 
knowingly  conceal,  aid,  abet,  or  succour  him^  are  felons  without  benefit  of 
clergy  (16). 

7.  Another  capital  offence  against  public  justice  is  the  returning  from 
transportation,  or  being  seen  at  large  in  Great  Britain,  before  the  expiration 
of  the  term  for  which  the  offender  was  ordered  to  be  transported,  or  had 
agreed  to  transport  himself.  This  is  made  felony  without  benefit  of  cleigy 
in  all  cases,  by  statutes  4  Geo.  I.  c.  11,  6  Geo,  I.  c.  23,  16  Geo.  II.  c.  15, 
and  8  Geo.  III.  c.  15,  as  is  also  the  assisting  them  to  escape  from  such  as 
are  conve3ring  them  to  the  port  of  transportation  (17). 

8.  An  eighth  is  that  of  taking  a  reward,  under  pretence  of  helping  the  own- 
er to  his  stolen  goods.  This  was  a  contrivance  carried  to  a  great  length  of 
villainy  in  the  beginning  of  the  reign  of  George  the  First ;  the  confederates 
of  the  felons  thus  disposing  of  stolen  goods,  at  a  cheap  rate,  to  the  owners 
themselves,  and  thereby  stifling  all  farther  inquiry.  The  famous  Jonathan 
Wild  had  under  him  a  well-disciplined  corps  of  thieves,  who  brought  in  all 
their  spoils  to  him ;  and  he  kept  a  sort  of  public  ofiice  for  restoring  them  to 
the  owners  at  half  price.  To  prevent  which  audacious  practice,  to  the  ruin 
and  in  defiance  of  public  justice,  it  was  enacted  by  statute  4  Geo.  I.  c.  11. 
that  whoever  shall  take  a  reward  under  the  pretence  of  helping  any  one  to 
stolen  goods,  shall  suffer  as  the  felon  who  stole  diem ;  unless  he  causes 
such  principal  felon  to  be  apprehended  and  brought  to  trial,  and  also  gives 
evidence  against  them.  Wild,  still  continuing  in  his  old  practice,  was 
upon  this  statute  at  last  convicted  and  executed  (m)  (18). 

tampikes,  *c.)  10  Gw.  11.  c.  S4.  (SmunfUng.  See    (Murder.)    S7  Geo.  U.  c.  IS.    (Rlack-ttCt.) 
the  52  Geo.  III.  c.  143,  s.  11.)    S5  Geo.  II.  c.  37.        (m)  See  stat.  «  Geo.  I.  c.  S3,  «  9. 


oflfence  of  delivering  instniments  of  escape 
to  a  prisoner  has  been  held  to  be  complete, 
though  the  prinoner  had  been  pardoned  of  the 
offence  of  which  he  was  convicted,  on  condi- 
tion of  transportation ;  and  a  party  may  be 
convicted,  though  there  is  no  evidence  that  he 
knew  of  what  offence  the  prisoner  had  been 
convicted.  Rex  v.  Shaw,  R.  and  R.  C.  G. 
526.  This  Act  applies  only  to  cases  of  at- 
tempt, Tilley*8  case,  2  Leach,  662,  and  a  case 
where  the  commitment  is  on  suspicion  only, 
is  not  within  it,  GreeniPs  case,  1  Leach,  363. 
This  Act  appears  virtually  to  be  repealed  b^  4 
Geo.  IV.  c.  64.  s.  43,  which  makes  delivering 
instruments  of  escape  to  any  prisoner,  whether 
he  actually  escape  or  not,  a  felony  punishable 
by  fourteen  years*  transportation. 

(16)  Some  of  these  Acu,  as  far  as  they 
relate  to  the  exclusion  of  benefit  of  clergy, 
tnd  to  the  form  of  punishment,  are  altered 
and  amended  by  1  and  2  Geo.  IV.  c.  88,  and  5 
Geo.  IV.  c.  84. 

By  4  Geo.  IV.  c.  54,  ^  1,  to  rescue  a  party 
in  custody  for  an  offence  a^inst  the  Biack- 
•ct,  9  Geo.  L  c.  22,  is  punishable  only  with 
transportation!  or  imprisonment  and  hard  la- 
bour. 


(17)  These  provisions  are  virtually  repealed 
1^  the  5  Geo.  iV.  c.  84.  which  revives  and  con- 
solidates into  one  act  the  laws  relative  to  the 
transportation  of  offenders.  By  the  22d  seo- 
tion  It  is  enacted,  that  if  any  offender,  sen- 
tenced or  ordered  to  bo  transported  or  banish- 
ed, or  having  agreed  to  transport  or  banish 
himself,  shall  be  afterwards  (oond  at  \ur^, 
without  lawful  excuse,  before  the  expiration 
of  the  term  of  transportation  or  banishment, 
he  shall  suffer  death  without  clergy.  By  sect. 
84»  the  act  is  not  to  extend  to  peisoos  banish- 
ed under  the  60  Geo.  III.  and  1  Geo.  IV.  c.  8. 
for  blasphemous  and  seditious  libels.  If  the 
prisoner  can  shew  suph  circumsunces  of  po- 
verty or  sickness,  which  amount  to  an  absolute 
impossibility  to  transport  himself,  or  leave  the 
kingdom,  he  will  not  be  within  the  act  1  Leach, 
396.  By  the  22d  sect,  of  5  Geo.  IV.  o.  84.  a 
reward  of  20/.  is  given  from  proseeoting  an  of- 
fender against  the  act  to  conviction. 

(18)  In  Rex  v.  Ledbitter,  R.  and  R.  C.  C. 
76,  a  police  ofBer  was  indicted  under  4  Geo. 
I.  e.  11,  6  4,  for  taking  money  tinder  the  pre- 
tence of  Helping  a  penon  to  goods  stolen  from 
him.  and  convicted  of  felony,  though  the  offi- 
cer had  no  kaowledgt  of  th«  Moo,  sDiitiiMfh 
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9.  ReceiTing  of  stolen  goods,  knowing  them  to  he  stt^en^  is  also  a  liigh 
nisdemeanoT  and  affront  to  public  Justice  (19).  We  have  seen  in  a  former 
tliapter  (n),  Uiat  this  offence,  whicn  is  only  a  misdemeanor  at  common  law, 
by  uie  statute  3  &  4  W.  &  M.  c.  9.  and  5  Ann.  c.  31.  makes  the  offender 
accessary  to  the  theft  and  felony.  But  because  the  accessary 
cannot  in  ^general  be  tried,  unless  with  the  principal  or  after  the  [*133] 
principal  is  convicted,  the  receivers  by  that  means  frequently  elud* 

ed  justice.  To  remedy  which,  it  is  enacted  by  statute  1  Ann.  c.  9.  and 
6  Ann.  c.  31.  that  such  receivers  may  still  be  prosecuted  for  a  misdemea- 
nor, and  punished  by  fine  and  imprisonment,  though  the  principal  felon  be 
not  before  taken  so  as  to  be  prosecuted  and  convicted  (20).  And,  in  case 
of  receiving  stolen  lead,  iron,  and  certain  other  metals,  such  offence  is  by 
statute  29  Geo.  11.  c.  30.  punishable  by  transportation  for  fourteen  years 
(0).  So  that  now  the  prosecutor  has  two  methods  in  his  choice :  either  to 
punish  the  receivers  for^the  misdemeanor  immediately,  before  the  thief  is 
taken  (p) ;  or  to  wait  till  the  felon  is  convicted,  and  then  punish  them  as  ac- 
cessaries to  the  felony.  But  it  is  provided  by  the  same  statutes,  that  he 
shall  only  make  rise  of  one,  and  not  both  of  these  methods  of  punish- 
ment By  the  same  statute  also,  29  Geo.  II.  c.  30.  persons  having 
lead,  iron,  and  other  metals  in  their  custody,  and  not  giving  a  satisfactory 
account  how  they  came  by  the  same,  are  guilty  of  a  misdemeanor,  and 
punishable  by  fine  or  imprisonment.  And  by  statute  10  Geo.  Ill,  c.  48.  all 
knowing  receivers  of  stden  plate  or  jewels,  taken  by  robbery  on  the  high- 
way, or  when  a  burglary  accompanies  the  stealing,  may  be  tried  as  well 
before  as  afler  the  conviction  of  the  principal,  and  whether  he  be  in  or  out 
of  custody ;  and,  if  convicted,  shall  be  adjudged  guilty  of  felony,  and 
transported  for  fourteen  years  (21). 

10.  Of  a  nature  somewhat  similar  to  the  two  last  is  the  offence  of  theft 
bote^  which  is  where  the  party  robbed  not  only  knows  the  felon,  but  also 
takes  his  goods  again,  or  other  amends  upon  agreement  not  to  prosecute. 
This  is  frequency  called  compounding  of  felony  (22) ;  and  formerly  was 

(a)  S«e  page  SS.  bumboatSf  Ac.  in  Uio  niamM. 

(•)  9—  «lM  Btatote  S  G«o.  HT.  e.  98,  k  \%  for       (p)  Foster,  373. 
tte  ponishnient  of  receiyen  of  goods  stolen  by 

ke  poMessed  so  power  to  apprehend  the  felon,  no  questions  shell  be  ssked,  or  printing  soch 

ana  thoagh  the  property  was  never  restored,  advertisements,  renders  the  offending  partv 

and  the  officer  had  no  power  to  restore  it.  liable  to  a  penalty  of  fifty  pounds,  ana  full 

By  sutute  7  and  8  Geo.  IV.  e.  29, 6  58,  it  is  costs,  to  any  person  who  will  sue  for  the  same, 

•nacted,  **  That  evecy  person  who  shall  cor-  by  action  of  debt.    This  Act  repeals  the  25 

roptly  take  any  money  or  reward,  directly  or  Ueo.  11.  e.  36,  ^  1,  as  far  as  relates  to  the  ad- 

iooirectly,  under  pretence,  or  upon  account  of  vertising  rewards  for  stolen  good^. 

helping  any  penoa,  to  any  chattel,  money,  va-  The  4  Geo.  I.  c.  11,^4,  relating  to,  and  the 

luaLle  security,  or  other  propertv  whatsoever,  1  Geo.  IV.  c.  115,  directing  the  degree  of  pu- 

wbicb  shaU  by  amy  felony  or  misdemeanor  have  nishment  for  this  offence,  are  also  repealed  by 

been  stolen,  taken,  obtained,  or  converted  as  this  sutute. 

aforesaid,  shall  (unless  he  cause  the  offender  (19)  In  New>York,  it  is  punishable  with 

to  be  apprehended  and  brovght  to  trial  for  the  imprisonment  not  exceeding  5  years,  and  a  fine 

same,)  M  guilty  of  felony,  and  being  convicted  not  exceeding  250  dollars.    (2  jEt.  S.  680,  ^  71.) 

thereof,  sKall  be  liable,  at  the  discretion  of  the  See  also  id.  678,  6  61. 

eoart,  to  be  transported  beyond  the  seas  for  (20)  See  accoraingly,  2  R.  8. 680,  f  72. 

life,  or  for  an^  term  not  less  than  seven  years,  (21)  The  acts  mentioned  above  are  mostly 

or  to  be  impnsoned  for  any  term  not  exceed-  repealed  by  later  acts,  which  are  nearly  similar 

in|  fdar  years,  and,  if  a  male,  to  be  once,  to  them  :  see  I  dc  2  Geo.  IV.  c.  75 :  7  6t  S 

twice,  or  thrice  publicly  or  privately  whipped  Geo.  IV.  c.  29 :  3  Geo.  IV.  c.  24. 

(if  the  eooit  shall  so  think  fit,)  in  addition  to  (22)  In  New-York,  compounding  any  of- 

•ach  imprisonment.*'  fence  punishable  by  death  or  imprisonment  for 

By  ^  50,  advertising  a  reward  for  the  return  life,  is  punishable  by  imprisonment  not  ez- 

•f  any  stolen   property  whatsoever,  which  eeeding  5  years :  if  the  offence  compounded 

•hall  have  bmut  ttoleii  or  loft,  poiporting  that  were  paniahable  by  imprisonment  in  the  state 
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held  to  make  a  man  an  accessary ;  but  it  is  now  pimislied  only  with  fine 
and  imprisonment  (q).  This  perversion  of  justice,  in  the  old  Gothic  consti- 
tutions, was  liable  to  the  most  severe  and  infamous  punishment. 
[*134]  And  the  Salic  law,  **  IcUroni  eum  ^smilemhahuit,  quijurtum  celare 
vellet,  et  occulte  Hnejudice  c&mpositumem  ejtts  admittere  (r)."  By  sta- 
tute 25  Geo.  II.  c.  36.  even  to  advertise  a  reward  for  the  return  of  tnings 
stolen,  with  no  questions  asked,  or  words  to  the  same  purport,  subjects  the 
advertiser  and  the  printer  to  a  forfeiture  of  50/.  each  (23). 

11.,  Common  barretry  is  the  offence  of  frequently  exciting  and  stirring 
up  suits  and  quarrels  between  his  majesty's  subjects,  either  at  law  or  other- 
ways  (s)  (24).  The  punishment  for  this  offence,  in  a  common  person,  is  by 
fine  and  imprisonment ;  but  if  the  offender  (as  is  too  frequently  the  case) 
belongs  to  the  profession  of  the  law,  a  barretor,  who  is  thus  able  as  well  as 
willing  to  do  mischief,  ought  also  to  be  disabled  from  practising  for  the 
future  (/).  And  indeed  it  is  enacted  by  statute  12  Geo.  I.  c.  29.  that  if 
any  one,  who  hath  been  convicted  of  forgery,  perjury,  subornation  of  per- 
jury, or  common  barretry,  shall  practise  as  an  attorney,  solicitor,  or  agent, 
in  any  suit ;  the  court,  upon  complaint,  shall  examine  it  in  a  summary 
way ;  and,  if  proved,  shall  direct  the  offender  to  be  transported  for  seven 
years.  Hereunto  may  also  be  referred  another  offence,  of  equal  malignity 
and  audaciousness;  that  of  suing  another  in  the  name  of  a  fictitious 
plaintiff;  either  one  not  in  being  at  all,  or  one  who  is  ignorant  of  the  suit. 
This  offence,  if  eomtnitted  in  any  of  the  king's  superior  courts,  is  left,  as 
a  high  contempt,  to  be  punished  at  their  discretion.  But  in  courts  of  a 
lower  degree,  where  the  crime  is  equally  pernicious,  but  the  authority  of 
the  judges  not  equally  extensive,  it  is  directed  by  statute  8  Eliz.  c.  2,  to 
be  punished  by  six  months'  imprisonment,  and  treble  damages  to  the  par- 
ty injured. 

12.  Maintenance  is  an  offence  that  bears  a  near  relation  to  the  former  ; 
being  an  officious  intermeddling  in  a  suit  that  no  way  belongs  to  one,  by 
maintaining  or  assisting  either  party  with  money  or  otherwise,  to  prosecute 
or  defend  it  (u) :  a  practice  that  was  greatly  encouraged  by  the  first  in- 
troduction of  uses  (w).    This  is  an  offence  against  public  justice,  as  it 

{q)  1  Hawk.  P.  C.  125.  («)  Ibid.  W4. 

(r)  Stiemh.  de  jure  Ooth.  2.  3,  c  5.  («)  Ibid.  340. 

(«)  1  Hawk.  P.  C.  343.  (w)  Dr.  A  St.  203. 

prison  for  a  shorter  term  than  for  life,  the  per-        (24)  Disturbing  the  peace,  making  false  ia- 

■on  compoanding  may  be  imprisoned  not  more  Tentions,  propagating  evil  reports  iukI  calam- 

than  3  years  :  (2  R.  S.  689,  ^  17,  18  :}  if  the  nies,    and   spreading    false   and    groundless 

offence  were  punishable  by  imprisonment  in  a  rumours,  whereby  discord  and  disquiet  may 

county  jail,  or  by  any  penalty  or  forfeiture,  the  ensue  amongst  neighbours,  may  properly  be 

compounding  is  a  misaemeanor,  (id.  692,  ^12:)  ranked  under  the  head  BarretrY.    1  Inst  368. 

and  punishable  by  imprisonment   not   more  1  Haw.  P.  C.  243.    See  1  Hale,  P.  C.  e.  87 ; 

than  I  year.     (Id. 697, ^ 40.)    In  the  two  first  Bac.  Abr.  Barretry;  1  Russell,  185,  on  this 

cases  it  is  unnecssary  to  prove  the  conviction  subject.     See  also  the  Ca$e  of  Bmrnby^  8 

of  the  principal  offender.    Id.  689,  ^  19.  Go.  Rep.  36,  b.    No  one  can  be  oonvictea  for 

Assaults  and  other  misdemeanors,  for  which  a  single  act  of  barretry,  for  every  indicunent 

the  party  injured  has  a  civil  remedy,  may,  how-  for  that  offence  must  chaige  toe  defendant 

«ver  be  compromised  before  indictment,  or  with  being  a  commmt  barretor.    In  a  late  caa« 

with  the  consent  of  the  court,  aAer  indictment,  in  the  King's  Bench,  where  an  attorney,  with- 

unless  they  be  charged  to  have  been  commit-  out  an^  corrupt  or  unworthy  motivea,  {irepared 

ted  riotously,  or  with  intent  to  commit  a  felo-  a  special  case  in  order  to  take  the  opinion  of 

ny,  or  b^  or  upon  any  officer  or  minister  ofius-  the  court  upon  the  will  of  a  testator,  and  tni^ 

tiCe  while  m  the  execution  of  the  duties  of  his  gested  several  facts  which  had  no  it — -*'' 

office.    Id.  730,  6  66,  &c.  he  was  held  to  be      " 

(23)  7  &  6  Geo.  IV.  c.  27  &  29.  relate  to  fined  302.    In 

this  offence.  6.  and  C.  507. 


oral  facts  which  had  no  foondatioo. 

Id  to  be  guilty  of  a  oontempt,  and 

In  re  Elsani,  5  D.  and  R.  389 ;  S 
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*k6ep8  alive  strife  and  contention,  and  pervefta  the  remedial  pro-  [*135] 
cess  of  the  law  into  an  engine  of  oppression.  And  therefore,  by 
the  Roman  law,  it  was  a  species  of  the  crimm  falsi  to  enter  into  any  confe- 
deracy, oar  do  any  act  to  support  another's  lawsuit,  by  money,  witnesses, 
or  patronage  («).  A  man  may  however  maintain  the  suit  of  his  near  kins- 
man, servant,  or  poor  neighbour,  out  of  charity  and  compassion,  with  im- 
punity. Otherwise  the  punishment  by  common  law  is  fine  and  imprison- 
ment (y) ;  and  by  the  statute  32  Hen.  VIII.  c.  9,  a  forfeiture  of  ten 
pounds. 

13.  Champerty,  campi-partUio,  is  a  species  of  maintenance,  and  punish- 
ed in  the  same  manner  (z) :  being  a  bargain  with  a  plaintiff  or  defendant 
eampum  partire^  to  divide  the  land  or  other  matter  sued  for  between  them, 
if  they  prevail  at  law  ;  whereupon  the  champerter  is  to  carry  on  the  par- 
ty's suit  at  his  own  expense  (a)  (25).  Thus  ekampart^  in  the  French  law, 
signifies  a  similar  division  ^f  profits,  being  a  part  of  th.e  crop  annually  due 
to  the  landlord  by  bargain  or  custom.  In  our  sense  of  the  word  it  signi- 
fies the  purchasing  of  a  suit,  or  right  of  suing  (26) :  a  practice  so  much 
abhorred  by  our  law,  that  it  is  one  main  reason  why  a  chose  in  action,  or 
thing  of  wluch  one  hath  the  right  but  not  the  possession,  is  not  assignable 
at  common  law  ;  because  no  man  should  purchase  any  pretence  to  sue  in 
another's  right  (27).  These  pests  of  civil  society,  that  are  perpetually 
endeavouring  to  disturb  the  repose  of  their  neighbours,  and  officiously  in- 
terfering in  other  men's  quarrels,  even  at  the  hazard  of  their  own  fortunes, 
were  severely  animadverted  on  by  the  Roman  law,  **  qui  improhe  coeunt  in 
alienam  litems  ut  quicquidex  condemnatione  in  rem  ipsius  redactumfuerit  inter 
eos  communicarettLr,  lege  Julia  de  vi  privata  t^nentur  (b) ;"  and  they  were  pu- 
nished by  the  forfeiture  of  a  third  part  of  their  goods,  and  perpetual  infamy. 
Hitherto  also  must  be  referred  the  provision  of  the  statute  32  Hen.  YIII. 
c.  9,  that  no  one  shall  sell  or  purchase  any  pretended  right  or  title 

to  land,  unless  the  vendor  **hath  received  the  profits  Uiereof  for  [*136] 
one  whole  year  before  such  grant,  or  hath  been  in  actual  posses- 
sion of  the  land,  or  of  the  reversion  or  remainder  ;  on  pain  that  both  pur- 
chaser and  vendor  shall  each  forfeit  the  value  of  such  land  to  the  king  and 
the  prosecutor.  These  offences  relate  chiefiy  to  the  commencement  of 
civil  suits :  but 

14.  The  compounding  of  informations  upon  penal  statutes  is  an  offence 

(9)  Tf.  48.  10.  90.  (a)  Stat,  of  coDsplnt.  SS  Ed.  I. 

(y)  1  Hawk.  P.  C.  955.  (6)  Ff.  48. 7. 6. 

(s)  /Mi.  957. 

(25)  In  New- York  it  is  a  misdemeiinor  1  Runell  176,  on  this  rabjeet.  The  distinc- 
knowingly  to  take  a  conveyance  of  lands  or  tion  between  maintenance  and  champerty 
tenements,  or  of  any  interest  therein,  from  a  seems  to  be  this :  where  there  is  no  agreement 
person  not  in  possession,  while  the  title  is  to  divide  the  thing  in  suit,  the  party  intermed- 
controverted  by  suit  in  any  court ;  also  to  buy  dling  is  guilry  of  maintenance  only  ;  bat, 
or  sell,  or  make  or  lake  any  agreement  to  con-  where^  he  stipulates  to  receive  part  of  the 
vev  any  pretended  title  to  lands  or  tenements,  thing  in  suit,  he  is  guilty  of  champerty.  It 
unless  the  party  selling  or  agreeing  to  sell,  seems  that  resorting  to  machinery  and  contri- 
has,  or  he  and  those  by  whom  ne  claims  have  vances  In  order  to  make  a  party  interested  in 
been  in  possession  of  the  same,  or  of  the  re-  a  suit  a  witness  on  the  trial,  amounts  to  main- 
version  or  remainder,  or  have  received  the  pro-  tenanee.  Bell  «.  Smith,  7  D.  and  R.  846 ;  6 
fits  thereof  for  one  year  before.    This,  how-  B.  and  C.  188. 

ever,  is  not  to  apply  to  mortgages.     (2  R.  S.       (27)  If  an  attorney  prosecute  an  aetion,  to 

601,  4  5,  &c.)    As  to  attomies  levying  claims  be  paid  his  costs  in  gross,  it  should  seem  il 

for  the  purpose  of  suing  on  them,  see  2  R.  8.  would  amount  to  champerty.    Com.  Dig.  At- 

2SS.  tomey,  B.  14.  Hob.  117.     Tidd  Pnis.  8  ed. 

(26)  8m  1  Haw.  P.  C.  o.  3,  Co.  Litt.  368,  3S6. 
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of  an  eqtiiyaleiit  nature  in  criminal  causes ;  and  is,  besidias,  an  additkmsi 
misdemeanor  against  public  justice,  by  contributing  to  make  the  law» 
odious  to  the  people.  At  once  therefore  to  discourage  malicious  informers, 
and  to  pronde  that  offences,  when  once  discovered,  shall  be  duly  prosecut- 
ed, it  is  enacted  by  statute  18  Eliz.  c.  5,  that  if  any  person,  informing  un- 
der pretence  of  any  penal  law,  makes  any  composition  without  leave  of  the 
court,  or  takes  any  money  or  promise  from  the  defendant  to. excuse  him 
(which  demonstrates  his  intent  in  commencing  the  prosecution  to  be  mere- 
ly to  serve  his  own  ends,  and  not  for  the  public  good),  he  shall  forfeit  10/., 
shall  stand  two  hours  on  the  pillory  (28),  and  shall  be  for  ever  disabled  to 
sue  on  any  popular  or  penal  statute  (29),  (30.) 

15.  A  conspiracy  also  to  indict  an  innocent  man  of  felony  falsely  and 
maliciously,  who  is  accordingly  indicted  and  acquitted,  is  a  farther  abuse 
and  perversion  of  public  justice  (31);  for  which  the  party  injured  may 


(28)  By  56  Geo.  IH.  c.  138,  this  panishment 
is  removed  from  all  offences,  except  perjury 
and  subornation  of  perjury. 

(29)  See  p.  133.  note  22. 

(30)  This  statute  does  not  apply  to  offences 
cognisable  only  before  mafistrates,  1  B.  &  A. 
282 ;  it  applies  only  to  common  informers,  and 
not  to  eases  where  the  penalty  is  given  to  the 
Mity  grieved.  1  Salk.  30.  2  Hawk.  279. 
The  taking  the  penalty  is  an  offence  within 
the  act,  though  there  is  no  action  or  proceed- 
ing for  it.  Rttss.  dc  R.  C.  C.  84.  3  Burn  J. 
24  ed.  85.  A. notice  of  action  required  by  a 
penal  statute  is  no  commencement  of  ihe  suit, 
so  as  to  subject  the  plaintiff,  or  his  agent,  to 
an  attachment  for  attempting  to  compound  an 
offence  previous  to  the  suing  out  of  the  writ, 
2  Bla.  Rep.  781 ;  as  to  the  mode  of  obtaining 
leave  to  compound,  see  Tidd*s  Prac.  8  ed. 
604. 

(31)  The  instance  pointed  out  by  the  learn- 
ed commentator  is  not  the  only  one  in  which 
parties  may  be  indicted  for  a  conspiracy ;  and 
It  may  be  stated  as  a  general  rule,  that  all  con- 
federacies wrongfully  to  prejudice  another, 
are  misdemeanors  at  common  law,  and  indict- 
able accordingly,  whether  the  intention  is  to 
injure  his  property,  his  person,  or  his  charac- 
ter. See  1  Hawk.  c.  72.  s.  2.  But  no  indict- 
ment lies  for  conspiring  to  commits  civil  tres- 
psss  on  a  preserve  to  take  game,  though  effect- 
ed in  the  night,  and  with  destructive  weapons. 
13  East,  228. 

The  offence  of  conspiracy  is  not  con6ned  to 
the  prejudicing  a  particular  individual,  it  may 
be  to  injure  public  trade,  to  affect  public 
health,  to  violate  public  pK>licy,  to  insult  public 
justice,  or  to  do  any  act  in  itself  illegal. 

There  are  many  cases  in  which  the  act  itself 
would  not  be  cognizable  by  law  if  done  by  a 
single  person,  which  becomes  the  subject  of 
indictment  when  effected  by  several  with  a 
joint  design.  6  T.  R.  636.  Thus  each  per- 
son attenoing  a  theatre  has  a  right  to  express 
his  disapprotMtion  of  the  piece  acted,  or  a  per- 
former on  the  stage,  but  if  several  previously 
agree  to  condemn  a  play,  or  hiss  an  actor, 
they  will  be  guilty  of  conspiripg.  2  Camp. 
358.  In  the  case  of  workmen  refusing  to  pro- 
ceed unless  they  receive  an  advance  of  wages, 
It  is  clear  that  any  one  of  them  might  singly 
act  on  this  determination,  bat  it  is  criminal 


when  it  follows  from  a  pKn  proconcerted  by- 
many.  6  T.  R.  636.  S<fe  the  sutate  as  t» 
combinations  among  workmen,  infra.  Thera 
are  other  cases  in  which,  though  the  act  maj 
be  morally  criminal,  it  is  not  illegal,  eicept  on 
the  sround  of  conspiracy ;  thus  the  verbal 
slander  of  a  private  individual  is  not  indict- 
able, but  it  is  so  where  several  unite  in  • 
scheme  to  blast  his  character.  1  Lev.  63.  1 
Vent.  304.  And  in  every  case  that  can  be  ad- 
duced of  conipiracy,  the  offence  depends  on 
the  unlawful  agreement,  and  noC  on  the  act 
which  follows  it,  the  latter  is  but  evidence  of 
the  former.    2  Burr.  993.  .  3  Burr.  1321. 

To  constitute  a  conspiracy,  as  observed  in 
the  text,  there  most  be  at  least  two  persona 
implicated  in  it ;  and  a  husband  and  wife  can- 
not be  guilty  of  it.  1  Hawk.  c.  72.  s.  8.  If 
all  the  persons  in  the  indietment  be  acquitted 
except  one,  and  the  indictment  do  not  lay  the 
offence  as  committed  jointly  with  other  per- 
sons unknown,  no  judgment  can  be  passeo  on 
such  one.  Poph.  202.  3  Burr.  1262.  12 
Mod.  262.  But  one  conspirator  mav  be  tried 
singly  ;  as  if  the  others  had  escaped,  or  died, 
before  the  trial,  or  the  finding  of  the  bill,  h* 
may  be  convicted  alone.  I  Stra.  193.  2  Stra. 
1227.  It  is  no  offence  to  conspire  to  prose- 
cute a  guilty  person.    1  Salk.  174. 

It  is  not  necessary  to  constitute  the  offence, 
that  any  act  should  be  done  in  pursuance  of 
the  conspiracy,  2  Lord  Raym.  1167.  8  Mod. 
321.  1  Salk.  174.  1  Bla.  Rep.  392  ;  or  that 
any  party  was  actually  injured.    1  Leaeh,  39. 

Conspiracies  and  com5iiia<wm«  amtmg  worib> 
men,  for  a  long  time  engrossed  the  attention  of, 
and   perplexed,    the  legislature.     Until  the 

{>assing  of  the  6  Geo.  I V.  c.  129.  the  common 
aw  relative  to  such  an  offence  was  considered 
defective.  This  act,  however,  repeals  all  the 
former  acts  on  the  subject  of  such  combina- 
tions, and  leaves  the  offence  as  it  before  stood 
at  common  law.  However,  by  the  3d  section, 
if  a  person  by  force,  violence,  threats,  or  ob- 
struction, compel  any  jieison  hired  or  employ- 
ed in  any  trade  or  business  to  depart  from  his 
hiring  or  employment,  or  obstruct  him  from  re 
turning  to  his  work  before  finished,  or  prevent, 
or  endeavour  to  prevent  any  person  from  hir- 
ing himself,  or  from  accepting  employment ; 
or  by  foroe  or  threats,  dec.  molest  another  in 
his  peiaon  or  propenb^,  to  isdnos  him  to  b«« 
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Bitker  have  a  eivil  action  by  writ  of  conspiracy  (of  which  we  spoke  in  the 
preceding  book)  (c),  or  the  conspirators,  for  there  must  be  at  least  two  to 
form  a  conspiracy,  may  be  indicted  at  the  suit  of  the  king,  and  were  by 
the  ancient  common  law  (d)  to  receive  what  is  called  the  villenous  judg- 
ment-; viz,  io  lose  their  liberam  legem,  whereby  they  are  discredited  and 
disabled  as  jurors  or  witnesses ;  to  forfeit  their  goods  and  chattels,  and 
lands  for  life ;  to  have  those  lauds  wasted,  their  houses  razed,  their  trees 
rooted  up,  and  their  own  bodies  committed  to  prison  («).  But  it  now 
is  the  better  opinion,  that  the  villenous  judgment  is  by  long  *dis-  [*137] 
use  become  obsolete ;  it  not  having  been  pronounced  for  some  • 

ages  :  but  instead  thereof  the  delinquents  are  usually  sentenced  to  impri- 
sonment, fine,  and  pillory.  To  this  head  may  be  referred  the  offence  of 
sending  letters,  threatening  to  accuse  any  person  of  a  crime  punishable 
with  death,  transportation,  pillory,  or  other  infamous  punishment,  with  a 
view  to  extort  from  him  any  money  or  other  valuable  chattels.  This  is 
punishable  by  statute  30  Geo.  II.  c.  24,  at  the  discretion  of  the  court  with 
fiine,  imprisonment,  pillory,  whipping,  or  transportation  for  seven  years 
(32),  (33). 

16.  The  next  ofience  against  public  justice  is  when  the  suit  is  past  its 
commencement,  and  come  to  trial.  And  that  is,  the  crime  of  wilful  and 
corrupt  perjury  :  which  is  defined  by  sir  Edward  Coke  (/),  to  be  a  crime 
-committed  when  a  lawful  oath  is  administered,  in  some  judicial  proceeding, 
to  a  person  who  swears  wilfully ,  absolutely^  ajid  falsely,  in  a  matter  material 
to  the  issue  or  point  in  question  (34).     The  law  takes  no  notice  of  any 


(c)  See  Book  III.  page  126. 
Id)  Bro.  Abr.  tit.  Comiptracy,  9a 


(e)  1  Hawk,  P.  0. 193. 
(/)  3  Inst.  164. 


come  a  member  of  any  club  or  asaociation,  or 
to  contribute  to  any  common  fund,  or  to  pay 


puniahable  criminally  are  the  foUowingf  and 
they  are  made  misdemeanors,  vis. :  oonspira* 


«uv  fine  or  penalty,  or  on  account  of  hi*  not    cies  Wtwoormore,  1.  Tocommit  any  offence, 


belonging  to  any  particular  club  or  association ; 
or  not  having  contributed,  or  having  refused 
to  contribute,  to  any  common  fund,  or  to  pay 
any  fine  or  penalty ;  or  en  account  of  his  not 
iiaring  complied,  or  of  vefusing  to  comply, 
with  any  regulations,  &c.  made  to  obtain  an 
advance,  or  to  reduce  the  rate  of  wages,  or  to 


2.  FalseW  and  maliciously  io  indict  another 
for  an  ofience,  or  to  procure  him  lo  be  charged 
or  arrested  therefor.  3.  Falsely  to  move  or 
maintttiQ  a  suit.  4.  To  cheat  or  defraud  an- 
other of  property  by  criminal  means.  5.  To 
cheat  and  defraud  another  of  property  by 
means  which,  if  executed,  would  amount  to  a 


lessen  or  alter  the  hours  of  working,  or  to<de-  cheat,  or  to  obtain  pn^erty  or  money  by  false 

crease  or  alter  the  quantity  of  woirk^  or  lo  pretences.    6.  To  commit  any  act  injurious 

regulate  the  mode  of  carrying  on  any  manu-  to  the  public  health  or  morals,  or  to  trade  or 

facture,  trade,  or  business  in  the  management  commerce,  or  for  the  perversion  or  obstruction 

thereof;  or  by  violence  or  threats,  or  obstruc-  of  justice,  or  of  the  due  administration  of  the 

4ion,  force  any  person  carrying  on  any  bnsi-  laws. 

ness,  to  make  any  alteration  in  his  mode  of  No  agreement,  except  to  commit  a  felony 

carrying  on  such  business,  or  to  limit  his  num-  upon  the  person  of  another,  or  to  commit  ar- 

ber  of  workmen ;— ^uch  offender  and  his  ao-  son  or  burglary,  is  a  conspiracy,  unless  some 

cesaaries  may  be  imprisoned  with  or  without  act  beside  the  agreement  be  done  to  effect  the 

hard  labour,  for  not  exceeding  three  calendar  object.    (2  R.  S.  601,  §  8,  dec.) 

Aionths.     By  sec  4.  persons  may  meet  to-  If  an  overt  act  is  necessary  to  constitute  the 

gether  for  the  sole  purpose  of  consulting  upon  offence,  one  or  more  most  be  alleged  in  the  in- 

and  determining  the  rate  of  wages,  or  hours  dictment,  and  the  tame  be  proved ;  but  others 

of  work,  and  may  enter  into  an  agreement  for  not  alleged  may  be  given  in  evidence.    (Id. 


framing  Ae  rate  of  wages  or  hours  of  work, 
And  by  section  5.  the  masters  of  workmen 
may  do  tbe  same.  By  sec.  6.  offenders  against 
the  act  naay  be  called  on  to  give  evidence  for 
the  king,  or  prosecute  an  informer  on  any  in- 
formation exhibited  under  the  act.  Sec.  7. 
gives  a  sunomary  proceeding  before  a  magis- 
trate for  ao  offence  under  the  act 


(32)  See  note  27.  p.  136:  and  p.  144.  ^ ^ , , 

<33)  In  New-York,  the  only  ooBSpinoies    Uon  or  defence  of  any  private  right,  or  for 


735,  (f  17.) 

(34)  In  New. York  perjury  is  a  wilful  and 
corrupt  declaration  to  any  material  matter 
upon  oath,  affirmation,  or  declaration  legally 
administered.  1.  In  any  matter,  cause,  or 
proceeding,  depending  in  any  court  of  law  or 
equity,  or  before  any  officer  thereof.  2.  In 
an^  case  where  an  oath  or  affirmation  is  re- 
((uired  by  law,  or  is  oeeessaiy  for  the  proseca- 
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perjury  but  such  as  is  committed  in  some  cotirt  of  justice,  having  power  to 
administer  an  oath  ;  or  before  some  magistrate  or  proper  officer,  invested 
with  a  similar  authority,  in  some  proceedings  relative  to  a  civil  suit  or  a 
criminal  prosecution :  for  it  esteems  all  other  oaths  unnecessary  at  leasts 
and  therefore  will  not  punish  the  breach  of  them  (35).  For  which  reason 
it  is  much  to  be  questioned,  how  far  any  magistrate  is  justifiable  in  taking 
a  voluntary  affidavit  in  any  extrajudicial  matter,  as  is  now  too  frequent 
upon  every  petty  occasion :  since  it  is  more  than  possible,  tbat  by  such  idle 
oaths  a  man  may  frequently  inforo  conscientias,  incur  the  guilt,  and  at  the 
same  time  evade  the  temporal  penalties  of  perjury.  The  perjury  must 
also  be  corrupt,  (that  is,  committed  malo  animo),  wilful,  positive,  and  abso- 
lute (36) :  not  upon  surprise,  or  the  like :  it  also  must  be  in  some  point 
material  to  the  question  in  dispute  (37) ;  for  if  it  only  be  in  some  trifling 


th«  ends  of  public  justice.  3.  In  any  matter 
or  proceeding  before  any  tribunal  or  officer 
created  by  the  cnnstitution  or  by  law,  or- 
wbere  any  oath  may  be  lawfully  required  by 
any  judicial,  executiye,  or  administrative  offi- 
cer. The  punishment  is  disqualification  as  a 
witness :  and  if  the  perjury  be  committed  on 
the  trial  of  an  indictment  K>r  a  capital  offence 
or  other  felony,  then  imprisonment  for  a  term 
not  less  than  10  years ;  if  committed  on  any 
other  trial,  iaquiiy,  or  case,  then  for  a  term  not 
more  than  10  years.  Subornation  of  perjury, 
where  the  witness  is  actually  sworn  and  ex- 
amined, is  punished  the  same  as  porjuiy.  The 
mere  attempt  to  suborn  a  witness  is  punish- 
able with  imprisonment  for  b  years.  Any  court 
of  record  may  immediately  commit  to  prison 
for  trial,  any  party  or  witness  who,  it  may  be 
reasonably  presumed,  has  committed  penury. 
(2  R.  8.  e8i,  682.) 

(35)  And  no  breach  of  an  oath  made  in  a 
mere  prirate  concern,  as  in  entering  into  a 
oontrsct,  however  malicious,  is  an  indictable 
offence,  but  can  only  be  redressed  in  an  action 
for  the  individual  injury  ;  nor  can  any  criminal 
proceeding  be  mainuined  for  the  Tiolation  of 
an  oath,  taken,  however  solemnly,  to  perform 
any  duties  in  future,  though  the  offence  will 
be  highly  aggravated  by  the  breach  of  an  ob- 
ligation so  sacred.  3  Inst.  166.  11  Co.  Rep. 
S6L  And  even  where  an  oath  is  required  by 
an  act  of  parliament  in  an  extrajudicial  pro- 
ceeding, the  breach  of  that  obligation  does 
not  seem  to  amount  to  perjury,  unless  the  sta- 
tute contain  an  express  provision  to  that 
effect.  And  it  seems  an  indictment  for  per- 
jury is  not  sustainable  on  an  oath  taken  before 
the  house  of  commone,  as  they  have  not  any 
power  to  administer  an  oath,  unless  indeed  in 
^  those  particular  cases,  in  which  an  express  pow- 
er is  granted  to  them  by  statute.  But  is  indict- 
able to  swear  falsely  in  any  court  of  equity,  1 
Leach,  50.  1  Sid.  418;  any  ecclesiastical 
court,  Cro.  Elis.  609 ;  and  any  other  lawful 
court,  whether  it  be  of  record  or  otherwise. 
Hawk.  b.  1.  c.  00.  s.  3.  So  a  false  oath  sub- 
jects  the  offender  to  all  the  penalties  of  per- 
jury, though  it  be  taken  in  a  stage  of  the  pro- 
eeedings  when  it  does  not  influence  the  nnal 
judgment,  but  only  affeets  some  intermediate 
step  to  be  taken ;  thns,  if  a  man  offering  to 
bail  another  swears  his  property  to  be  greater 
dian  it  is,  in  older  to  be  receiTed  as  a  surety. 


Cro.  Car.  146 ;  or  if  he  swears  falsely  before 
a  magistrate  to  induce  him  to  compel  another 
to  fold  sureties  for  the  peace,  Hawk,  bb  1.  e. 
69.  s.  3. 

The  party  must  be  lawfully  sworn,  and,  as 
above  observed,  the  person  by  whom  the  oath 
is  administered  must  have  competent  autho- 
rity to  receive  it  And,  therefore,  no  false 
swearing  before  individuals  acting  merely  in 
a  private  capacity,  or  before  officers  who  have 
no  legal  jurisdicuon  to  administer  the  parttcu- 
lar  oath  in  question  will  amount  to  the  <^eace 
of  perjury.  3  Inst.  166.  Cro.  C.  C.  7th  edit. 
626.  Anicl  though  the  officer  standa  colourably 
in  the  situation  which  confers  a  power  of  re- 
ceiving an  oath  on  such  an  occasion,  if  in  fact 
he  is  not  duly  appointed,  the  proceedinn  will 
be  ofno  avail.  Id.  ibid.  3Campb.432.  Wood's 
Inst.  435;  for  though  it  is  sufficient  prima 
facie  to  shew  the  ostensible  capacity  in  which 
he  acted  when  the  oath  was  taken,  the  pre- 
sumption may  be  rebutted  by  other  evidence, 
and  the  defendant,  if  he  succeed,  will  be  enti- 
tled to  an  acquittal.  3  Campb.  432 ;  see  Id. 
96. 

(36)  If  a  man  swears  that  he  Micws  that  to 
be  true  which  he  knows  to  be  false,  he  swesia 
as  absolutely,  and  is  as  criminal,  in  point  of 
law,  as  if  he  had  made  a  positive  assertion 
that  the  fact  was,  as  he  swore  he  believed  it 
to  be.  3  Wile.  427.  2  fila.  Rep.  881.  1 
Leach,  242.  Hawk.  b.  I.e.  69. s. 7.  n. a.  Tbs 
false  swearing,  however,  ss  to  the  legal  opeia- 
tion  of  a  deed  is  not  indictable.  1  £an.  Kep. 
280. 

(37)  If  the  subject-matter  is  entirely  foreign 
to  the  purpose,  not  tending  either  to  extenuate 
or  increase  the  damages  or  the  guilt,  nor  like- 
ly to  induce  the  jury  to  give  a  more  easy  credit 
to  the  substantial  part  of  the  evidence,  the 
party  will  not  be  liable  to  an  iadictmenL 
Hawk.  b.  I.e.  69.  s.  8.  To  swear  falsely  as 
to  the  character  of  a  witness  is  sufficiently 
material.  Com.  Rep.  43.  1  Ld.  Raym.  858. 
And  in  genenl  it  is  sufficient  if  the  matter  be 
circumstantially  material  to  the  issue,  or  affect 
the  ultimate  decision.  1  Ld.  Raym.  258.  8 
Id.  889.  2  Roll.  R.  369.  Thus  peijury  may 
be  committed  br  falsely  swearing  that  aaothw 
witness  is  entitled  to  credit  if  suoh  assertioB 
conduce  to  the  proof  of  the  point  in  issue,  i 
Ld.  Raym.  258.  And  it  is  certain,  that  there 
is  no  BMeasity  that  the  folM  evidmM  alwald 
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cdlatenl  ctrcmnstance,  to  which  no  regard  is  paid,  it  is  no  more  penal  than 
in  the  voluntary  eittrajudicial  oaths  before  mentioned.  Suborna- 
tion of  peijurj  is  the  offence  of  procuring  another  to  *take  such  [*  138  ] 
a  fabe  oath,  as  constitutes  perjury  in  the  principal  (38).  The 
punishment  of  perjury  and  subornation,  at  common  law,  has  been  yarious. 
It  was  anciently  death  ;  afterwards  banishment,  or  cutting  out  the  tongue ; 
then  forfeiture  of  goods ;  and  now  it  is  fine  and  imprisonment,  and  neyer 
more  to  be  capable  of  bearing  testimony  {g).  But  the  statute  5  Eliz.  e. 
9.  (if  the  offender  be  prosecuted  thereon),  inflicts  the  penalty  of  perpetual 
infamy,  and  a  fine  of  40/.  on  the  suborner :  and  in  default  of  pajrment,  im» 
prisonment  for  six  months^  and  to  stand  with  both  ears  nailed  to  the  pillory. 
Perjury  itself  is  thereby  punished  with  six  months'  imprisonment,  perpetual 
infamy,  and  a  fine  of  20/.,  or  to  have  both  ears  nailed  to  the  pillory.  But 
the  prosecution  is  usually  carried  on  for  the  offence  at  common  law  ;  espo* 
cially  as  to  the  penalties  before  inflicted,  the  statute  2  Geo.  II.  c.  25, 
superadds  a  power,  for  the  court  to  order  the  offender  to  be  sent  to  the 
house  of  correction  for  a  term  not  exceeding  seven  years,  or  to  be  trans- 
ported for  the  same  period  ;  and  makes  it  felony  without  benefit  of  clergy 
to  return  or  escape  within  the  time  (39).  It  has  sometimes  been  wish^, 
that  perjury,  at  least  upon  capital  accusations,  whereby  another's  life  has 
been  or  might  have  been  destroyed,  was  also  rendered  capital,  upon  a  prin- 
ciple of  retoliation :  as  it  is  in  all  cases  by  the  laws  of  France  (A).  And 
certainly  the  odiousness  of  the  crime  pleads  strongly  in  behalf  of  the 
French  law.    But  it  is  to  be  considered,  that  they  suimit  witnesses  to  be 


ig)  3  Inst.  161 


ih)  Montesq.  Sp.  L.  b.»,  c.  11. 


be  safficient  to  render  the  partj  on  whose  be- 
half it  is  giren  suocessful,  bat  it  will  suffice 
if  that  is  its  evident  tendency,  2  Ld.  Raym. 
689 ;  or  if  in  a  civil  action  it  has  the  effect  of 
increasing  or  extenuating  the  damages,  emnms 
Mmhle.  Wood's  Inst.  435.  in  a  late  case,  in 
an  indictment  for  neriury,  in  an  answer  in 
chancery  to  a  bill  nlea  against  the  defendant 
for  the  specific  performance  o'f  an  agreement 
velatinc  to  the  purchase  of  land,  the  defend- 
ant had  relied  on  the  statute  of  frauds  (the 
agreement  not  being  in  writing),  and  had  also 
denied  having  ever  entered  into  such  an  agree- 
ment, and  upon  this  denial  he  was  indicted ; 
but  it  was  held  that  the  denial  of  an  agree- 
ment, which  by  the  sutnte  of  frauds  was  not 
bindins  on  the  parties,  was  immaterial  and 
irrelerant,  and  not  indictable.  1  Ky.  6l  M. 
109. 

To  constitute  periuiy  at  oomnwn  law,  it  is 
not  necessary  that  the  false  oath  should  obtain 
any  credit,  or  occasion  any  actual  injury  to 
the  narty  against  whom  the  evidence  is  given ; 
for  tne  prosecution  is  not  grounded  on  the  in- 
convenience which  an  individual  may  sustain, 
but  on  the  abuse  and  insult  to  public  justice. 
2  Leon.  211.    3  Leon.  230.    7T.  R.315. 

In  some  eases,  where  a  false  oath  has  been 
taken,  the  party  may  be  prosecuted  by  indict- 
ment at  common  law,  though  the  offence  may 
Aot  amoont  to  perjuiy.  Thus  it  appears  te 
have  been  holoen,  that  any  person  making 
or  knowingly  using  any  false  affidavit  taken 
abfead  (though  a  periniy  oould  not  be  assign- 
•4  ca  it  hen)*  in  order  to  mislead  oor  coarta 


of  justice,  is  punishable  as  a  misdemeanor ; 
and  lord  Ellenhoroogh,  C.  J.,  said,  **UMt  he 
had  not  the  least  doubt  that  any  person  making 
use  of  a  false  instrument,  in  order  to  prevent 
the  due  course  of  justice,  was  guilty  of  an 
offence  punishable  by  indictment.  8  £mI, 
364.    2  Ross.  1759. 

(38)  To  render  the  offimce  of  sobematioa 
of  perjury  complete,  either  at  oommon  law  or 
on  the  sutute,  the  false  oath  moat  be  actually 
taken,  and  no  abortive  attempt  to  solicit  wiQ 
bring  the  offender  within  its  penalties.  3  Mod. 
122.  i  Leach,  455.  notea.  But  the  criminal 
solicitation  to  commit  perjury,  though  unauo- 
cessful,  is  a  misdemeanor  at  common  law, 

Eontshable  not  only  by  &>•  and  imprisonment, 
ut  by  corporal  and  infamous  punishment.  2 
East  Rep.  17.  1  Hawk.  c.  19.  s.  10.  6  East, 
464. 

(39)  The  ttatote  sow  in  force  is  7  dfc  8 
Geo.  lY.  c.  27.  There  ia  another  circwnstanee 
which  attends  all  convictions  for  perjury, 
though  it  forms  no  patt  of  the  judgment  at 
common  law,  the  incapacity  of  the  offender  to 
bear  teatimonj  as  a  witness.  But  when  the 
indictment  is  framed  at  common  law,  a  pardon 
under  the  great  seal  restores  the  competency, 
which  the  conviction  destroyed,  1  Vent  349. 

4  Harg.  8t.  Tr.  682.  1  Esp.  Rep.  94 ;  but 
where  the  proceedings  are  grounded  on  the 

5  £lis.  0.  9.  this  cannot  be  done  without  a  rs- 
veisal  of  the  judgment,  because  it  is  here 
made  a  part  of  the  panishmeut  wMCiibed.  1 
8alk.289.    5Esp.lUp.94. 
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heaxd  onlyoB  the  side  of  the  prooecntiaii,  and  usedie  nek  lo  0Xloitae8»» 
fession  from  the  accosed.  In  such  a  conadtodon  therefore  itia  Aecesaary 
to  throw  the  dread  of  capital  puniehment  mto  the  other  acale,  in  order  to 
keep  in  awe  the  witnesses  for  the  crown  ;  on  whom  alone  the  [niaoaer's 
fate  depends ;  so  naturally  does  one  cruel  law  beget  another.  But  coipo- 
ral  and  pecuniary  punishments,  exile  and  perpetual  infamy,  are  more  suited 
to  the  genius  of  the  English  law :  where  the  fact  is  openly  diacossed  be- 
tween witnesses  on  both  sides,  and  the  evidence  for  the  crown  may 
[*139]  be  contradicted  and  disproTedbythose  of  the  prisoner.  Where  ^in- 
deed the  death  of  an  innocent  person  has  actually  been  the  con- 
sequence of  such  wilful  perjury,  it  falls  within  the  guilt  of  deliberate  mur* 
der,  and  deserves  an  equal  punishment :  which  our  ancient  law  in  fact 
inflicted  (t).  But  the  mere  attempt  to  destroy  life  by  other  means  not 
being  capital,  there  is  no  reason  that  an  attempt  by  perjury  should ;  much 
less  that  this  crime  should  in  aU  judicial  cases  be  punished  with  death. 
For  to  multiply  capital  punishments  lessens  their  effect,  when  applied  to 
crimes  of  the  deepest  dye  ;  and,  detestable  as  peijury  is,  it  is  not  by  any 
means  to  be  compared  with  some  other  offences,  for  which  only  death  can 
be  inflicted  ;  and  therefore  it  seems  already  (except  perhaps  in  the  instance 
of  deliberate  murder  by  perjury)  very  properly  punished  by  our  present 
law,  which  has  adopted  the  opinion  of  Cicero  {k),  derived  from  the  law  of 
the  twelve  tables,  "  pefjurii  poena  divina,  exitium;  humana^  dedeeus  {40) J* 
17.  Bribery  is  the  next  species  of  offence  against  public  justice  ;  which 
is  when  a  judge,  or  other  person  concerned  in  Uie  administration  of  justice, 
takes  any  undue  reward  to  influence  his  behaviour  in  his  oflice(/)  (41). 
In  the  east  it  is  the  custom  never  to  petition  any  superior  for  justice,  not 
excepting  their  kings,  without  a  present.  This  is  cdcuated  for  the  genius 
of  despotic  countries  ;  where  the  true  principles  of  government  are  never 
understood,  and  it  is  imagined  that  there  is  no  obligation  from  the  superior 
to  the  inferior,  no  relative  duty  owing  from  the  governor  to  the  governed. 
The  Roman  law,  tbongh  it  contained  many  severe  injunctions  against 
bribery,  as  well  for  selling  a  man's  vote  in  the  senate  or  other  public  as- 
sembly, as  for  the  bartering  of  common  justice,  yet  by  a  strange  indulgence 
in  one  instance,  it  tacitly  encouraged  this  practice  :  allowing  the  magis- 
trate to  receive  small  presents,  provided  they  did  not  in  the  whole  exceed  a 
hundred  crowns  in  the  year  (m) :  not  considering  the  insinuating  nature 
and  gigantic  progress  of  this  vice,  when  once  admitted.  Plato 
[*140]  therefore  more  wisely,  in  his  ideal  republic  (n),  ^orders  those  who 
take  presents  for  doing  their  duty  to  be  punished  in  the  severest 
manner  :  and  by  the  laws  of  Athens  he  that  offered  was  also  prosecuted, 
as  well  as  he  that  received  a  bribe  (o).     In  England  this  offence  of  taking 

(«)  Britton,  c.  5.  (M)  Ff.  48. 11. 6. 

(k)  De  Ug.  2.  9.  (n)  J>e  Leg.  I  IS. 

(I)  1  Hawk.  P.  C.  188.  (0)  Pott.  InUq.  b.  1,  c.  «S. 

'  (40)  Sea  this  subject  farther  diacQued  in  p.  succeed.    4  Burr.  2495.    2  Camp.  231*    An 

196.  pofft.  attempt  to  bribe  at  elections  to  parliament  is 

(41)  It  is  eqaslly  a  crime  to  give  as  to  re-  criminal  for  the  same  reason.    4  Burr.  2500  ; 

ceive,  and  in  many  cases  the  attempt  itself  is  and  see  ante,  1  book,  179.    So  a  promise  of 

an  offence  complete  on  the  side  of  him  who  money  to  a  corporator  to  vote  for  a  member  of 

offers  it.    4  Burr.  2500.    2  East.  5.    Russ.  &  a  corporation  is  criminal,  2  Lord  Raym.  1377. 

R.  C.  C.  107.    Thus  an  attempt  to  bribe  a  4  Borr.  2501 ;  snd  the  oflfenoe  ia  not,  as  the 

privy  counsellor  to  procure  a  reversionary  pa-  learned  commentator  snppoaes,  confined  to 

tent  of  an  office,  granUble  by  the  king  under  bribing  judicial  offieen.    See  1  £ast,  183. 

the  gnat  seal,  is  indictable,  though  it  did  not  4  Borr.  2404. 
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teibes  is  puniahed,  in  inferior  officers,  with  fine  and  imprisonment ;  and  in 
ihoBB  who  offer  a  bribe,  though  not  taken,  the  same  (p).  But  id  judges, 
especially  the  superior  ones,  it  hath  been  always  looked  upon 'as  so 
heinous  an  offence,  that  the  chief  justice  Thorpe  was  hanged  for  it  in  the 
reign  of  Edward  III.  By  a  statute  (q)  11  Hen.  IV.  all  judges  and  officers 
of  the  king,  convicted  of  bribery,  shall  forfeit  treble  the  bribe,  be  punished 
at  the  kin^s  will,  and  be  discharged  from  the  king's  service  for  ever.  And 
4M>me  notable  examples  have  been  made  in  parliament,  of  persons  in  the 
highest  stations,  and  otherwise  very  eminent  and  able,  contaminated  with 
this  sordid  vice  (42). 

18.  Embracery  is  an  attempt  to  influence  a  jury  corruptly  to  one  side 
by  promises,  persuasions,  entreaties,  money,  entertainments,  and  the 
like  (r).  The  punishment  for  the  person  embracing  is  by  fine  and  im- 
prisonment ;  and  for  the  juror  so  embraced,  if  it  be  by  taking  money,  the 
punishment  is  (by  divers  statutes  of  the  reign  of  Edward  III),  perpetual  in- 
famy, imprisonment  for  a  year,  and  forfeiture  of  the  tenfold  value  (43). 

19.  The  false  verdict  of  jurors,  whether  occasioned  by  embracery  or  not, 
was  anciently  considered  as  criminal,  and  therefore  exemplarily  punished 
by  attaint  in  the  manner  formerly  mentioned  (s)  (44). 

20.  Another  offence  of  the  same  species  is  the  negligence  of  public  officers^ 
intrusted  with  the  administration  of  justice,  as  sheriffs,  coroners,  constables, 
and  the  like,  which  makes  the  offender  liable  to  be  fined ;  and  in  very  no- 
torious cases  will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial 
4>ne(^)(45).  Also  the  omitting  to  apprehend  persons  offering 
stolen  *iron,  lead,  and  other  metals  to  sale,  is  a  misdemeanor,  and  [*141] 
punishable  by  a  stated  fine,  or  imprisonment,  in  pursuance  of  the 
statute  29  Geo.  II.  c.  30. 

21 .  There  is  yet  another  offence  against  public  justice,  which  is  a  crime  of 
deep  malignity ;  and  so  much  the  deeper,  as  there  are  many  opportunities 
of  putting  it  in  practice,  and  the  power  and  wealth  of  the  offenders  may 
often  deter  the  injured  from  a  legal  proseciuion.  This  is  the  oppression  and 
tyrannical  partiality  of  judges,  justices,  and  other  magistrates,  in  the  ad- 
ministration and  under  the  colour  of  their  office.  However,  when  prose- 
cuted, either  by  impeachment  in  parliament,  or  by  information  in  the  court 
of  king's  bench  (according  to  the  rank  of  the  offenders),  it  is  sure  to  be 
severely  punished  with  forfeiture  of  their  offices  (either  consequential  or  im- 
mediate), fines,  imprisonment,  or  other  discretionary  censure,  regulated  by 
the  nature  and  aggravations  of  the  offence  committed  (46). 

(9)  3  Inst.  147.  («)  See  Book  HI.  p.  40S,  403. 

(q)  Ibid.  146.  (I)  1  Hawk.  P.  C.  166. 

(r)  1  Hawk.  P.  0.  859. 

(42)  Bribery  of  any  judicial,  officer  and  of    nishable  by  fine  and  imprisonment. 

the  higher  executive  officers,  may  be  punished  (44)  The  writ  of  attaint  against  jurors  is  . 
ID  New-York  by  imprisonment  not  exceeding  now  utterly  abolished  by  the  6  O.  TV.  c.  50, 
10  years,  and  fine  not  exceeding  5,000  dollars.  ^  60 ;  and,  by  ^  61,  they  are  rendered  punish* 
The  person  accepting  the  bribe  may  be  pu-  able  for  misconduct  by  another  mode.  Vide 
nished  in  the  same  wat,  and  disqualified  from  ante  note  (43),  post,  361.  See  p.  133. 
office.  (2  R.  S.  682,  f  9, 10.)  A  juror,  arbi-  (45)  As  to  the  liabilities  of  magistrates  for 
trator,  or  referee,  accepting  a  bribe,  is  punish-  misconduct,  dec.  see  ante,  1  book,  354.  n.  37 ; 
able  by  imprisonment  for  not  more  than  5  of  coroners,  ante,  1  book,  348.  n.  27 ;  of  gaol- 
years,  and  nne  not  exceeding  1,000  dollars:  ers, id.  346.  n.  18;  of  orerseers,  &c.  id.  360. 
•o  also  is  the  one  offering  the  babe.  (Id.  n.  50.  And  see  2  R.  S.  684,  &c. :  and  696, 
fll,  12J  $38,39. 

(43)  By  the  6  Geo.  IV.  c.  50.  s.  61.  the  of.  (46)  On  motions  for  informations  against 
fence  of  embraeeiy  of  jurors,  and  jurors  wil-  magistrates,  the  question  is,  not  whether  the 
lolly  ind  cofTOptly  cooaentiog  thereto,  it  pu-  act  done  might  on  full  iDrestigation  be  found 
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22.  Lastly,  exlarti&n  is  an  abuse  of  public  justice,  wbich  consists  in  any 
officer^  anlawAilly  taking,  by  colour  of  his  office,  from  any  man,  any  mo- 
ney or  thing  of  value,  that  is  not  due  to  him,  or  more  than  is  due,  or  before 
it  is  due  (u)  (47).  The  punishment  is  fine  and  imprisoimient,  and  some- 
times a  forfeiture  of  the  office  (48). 


CHAPTER  XL 
OP  OFFENCES  AGAINST  THE  PUBLIC  PEACE. 

We  are  next  to  consider  offences  against  the  public  peace ;  the  conser- 
vation of  which  is  intrusted  to  the  king  and  his  officers,  in  the  manner  and 
for  the  reasons  which  were  formerly  mentioned  at  large  (a).  These  of- 
fences are  either  such  as  are  an  actual  breach  of  the  peace :  or  construc- 
tively so,  by  tending  to  make  others  break  it.  Both  of  these  species  are 
also  either  felonious,  or  not  felonious.  The  felonious  breaches  of  the  peace 
are  strained  up  to  that  degree  of  malignity  by  virtue  of  several  modem 
statutes  :  and,  particularly, 

1.  The  riotous  assembling  of  twelve  (1)  persons,  or  more,  and  not  dis- 
persing upon  proclamation.  This  was  first  made  high  treason  by  statute 
3  &  4  £dw.  VI.  c.  5,  when  the  king  was  a  minor,  and  a  change  in  re- 
ligion to  be  affected  ;  but  that  statute  was  repealed  by  statute  1  Mar.  c.  1, 
among  the  other  treasons  created  since  the  25  Edw.  III. :  though  the 
prohibition  was  in  substance  re-enacted,  with  an  inferior  degree  of  punish- 
ment, by  statute  1  Mar.  st.  2.  c.  12,  which  made  the  same  offence  a  single 
felony.  These  statutes  specified  and  particularized  the  name  of  the  riots 
they  were  meant  to  suppress  ;  as,  for  example,  such  as  were  set  on  foot  with 

(«)  1  Hawk.  P.  C.  170.  (a)  Book  I.  p.  118.  968.  350. 

to  be  strictly  right,  but  whether  it  proceeded  fendant  who  pleads  to  a  joint  informatioii,  or 

from  oppresaire,  diahoneat,  or  eorrapt  motives  above  2».  where  aeveral  are  indicted  tfOgctbcr, 

(under  which  fear  and  favour  may  generally  for  the  venire  and  entry  of  the  plea  for  aB  of 

be  included,)  or  from  mistake,  or  error ;  in  them,  he  will  be  liable  to  be  indicted.    3  Mod. 

either  of  the  latter  cases,  the  court  will  taot  247.    3  Inst.  150.    Bat  stated  and  knows  iece 

grant  a  rule.    Rex  v.  Barron,  3  B.  and  A.  433.  allowed  by  courta  of  justice  to  their  own  offi- 

That  case  seems  to  lay  down  the  general  rule  cers  are  legal,  and  may  be  properly  demanded, 

upon  this  subject  clearly  and  definitively.  Co.  Lit.  368.  b.    And,  therefore,  before  the 

J 47)  See  2  R.  S.  650,  6  5 :  and  696,  {  39.  abolition  of  eaol  fees  by  14  Geo.  HI.  c.  20.  o& 

48)  By  the  statute  of  3  Edw.  I.  c.  16.  in  a  prisoner's  discharge,  the  bar  fee  of  90tL  was 

rmance  of  the  ancient  law,  it  ia  enacted,  always  allowed  to  the  sheriff.    2  Inst.  210. 

that  no  sheriff,  nor  other  king's  officer,  shall  Nor  is  it  criminal  for  an  officer  to  take  a  r^ 

'  take  any  reward  to  do  his  office,  but  shall  be  ward  voluntarily  offered  him  for  the  more  dili- 

paid  of  that  which  they  take  of  the  king ;  and  gent  or  expeditious  performance  of  his  duty, 

that  he  who  so  doth,  shaU  yield  twice  as  much,  2  Inst  210,  11.    But  a  promise  to  pay  kin 

and  shall  be  [mnish<*d  at  the  king's  pleasure,  money  for  any  act  of  duty  which  the  law  docs 

This  act,  which  thus  particularly  names  the  not  suffer  him  to  receive,  is  absolutely  void. 

sheriff,  extends  to  every  ministerial  officer  however  freely  it  may  have  been  given.    S 

concerned  in  the  administration  or  execution  Burr.  924.    1  Bia.  Rep.  204.    There  «re  no 

of  justice,  the  common  good  of  the  subject,  or  accessaries  in  extortion.    1  Stra.  75. 

the  service  of  the  king,  2  Inst.  209.     where  (1)  It  does  not  seem  necessary  that  twelva 

a  statute  annexes  a  fee  to  an  office,  it  will  be  persons  should  have  been  guilty,  to  oonstUot* 

«ztoxtion  to  take  more  than  it  specifies.    2  a  riotous  assembly  within  the  acta.  See  Doogl. 

Inst.  210.    And  it  seems  that  if  a  clerk  in  the  1  ed.  673.    2  ed.  699.    ft  T.  R.  14.    8  Swuid. 

ciownmffice  dcmandi  13«.  id,  fttm,  every  de-  377.  b.  xu  12. 
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u&tentioA  to  offer  Tiolence  to  the  privy  council,  or  to  change  the  laws  of 
the  kingdom,  or  for  certain  other  specific  purposes :  in  which  cases,  if  the 
persons  were  commanded  by  proclamation  to  disperse,  and  they  did  not,  it 
was  by  the  statute  of  Mary  made  felony,  but  within  the  benefit  of 
the  clergy ;  and  *also  the  set  indemnified  the  peace  ofiicers  and  [*143  ] 
their  assistants,  if  they  killed  any  of  the  mob  in  endeavouring  to 
suppress  such  riot.  This  was  thought  a  necessary  security  in  that  sanguin- 
ary reign,  when  popery  was  intended  to  be  re-established,  which  was  likely 
to  produce  great  discontents  :  but  at  first  it  was  made  only  for  a  year,  and 
was  afterwards  continued  for  that  queen's  life.  And,  by  statute  1  Eliz. 
c.  16,  when  a  reformation  in  religion  was  to  be  once  more  attempted,  it  was 
revived  and  continued  during  her  life  also  ;  and  then  expired.  From  the 
accession  of  James  the  First  to  the  death  of  queen  Anne,  it  was  never 
onoe  thought  expedient  to  revive  it  :  but,  in  the  first  year  of  George  the 
First,  it  was  judged  necessary,  in  order  to  support  the  execution  of  the  act 
of  settlement,  to  renew  it,  and  at  one  stroke  to  make  it  perpetual,  with 
large  additions.  For,  whereas  the  former  acts  expressly  defined  and  spe- 
cified what  should  be  accounted  a  riot,  the  statute  1  Geo.  I.  c.  5.  enacts, 
generally,  that  if  any  twelve  persons  are  unlawfully  assembled  to  the  dis* 
tnrbance  of  the  peace,  and  any  one  justice  of  the  peace,  sheriff,  under- 
aheriff,  or  mayor  of  a  town,  shall  think  proper  to  command  them  by  pro- 
clamation to  disperse,  if  they  contemn  his  orders  and  continue  together  for 
one  hour  afterwards,  such  contempt  shall  be  felony  without  benefit  of 
clergy.  And  farther,  if  the  reading  of  the  proclamation  be  by  force  op- 
posed, or  the  reader  be  in  any  manner  wilfully  hindered  from  the  reading  of 
it,  such  opposers  and  hinderers  are  felons  without  benefit  of  clergy :  and 
all  persons  to  whom  such  proclamation  ottght  to  have  been  made,  and  know- 
ing of  such  hinderance,  and  not  dispersing,  are  felons  without  benefit  of 
clergy.  There  is  the  like  indemnifying  clause,  in  case  any  of  the  mob  be 
unfortunately  killed  in  the  endeavour  to  disperse  them  :  being  copied  from 
the  act  of  queen  Mary.  And,  by  a  subsequent  clause  of  the  new  act,  if 
any  person,  so  riotously  assembled,  begin  even  before  proclamation  to  pull 
down  any  church,  chapel,  meeting-house,  dwelling-house,  or  out-houses, 
they  shall  be  felons  without  benefit  of  clergy  (2). 

2.  By  statute  1  tien.  VII.  c.  7.  unlawful  hunting  in  any  legal 
forest,  park,  or  warren,  not  being  the  king's  property,  *by  night,  or  [*144  ] 
with  painted  faces,  was  declared  to  be  single  felony.     But  now  by 
the  statute  9  Geo.  I.  c.  22,  to  appear  armed  in  any  inclosed  forest  or 
l^ace,  where  deer  are  usually  kept,  or  in  any  warren  for  hares  or  conies, 
or  in  any  high  road,  open  heath,  common,  or  down,  by  day  or  night,  with 

(2)  Tkeie  piDvisions  were,  by  subieqaent  religious  worship  of  persons  dissenting  from 

statutes,    extended  to  every  deseription  of  the  united  chnreh  ot  £ngland  end  Ireland, 

■ulla  and  the  works  attached  to  them;  to  build-  duly  registered,  or  recorded,  or  any  house, 

lags  OT  machinery  for  esrrying  on  any  kind  of  stable,   couch-bouse,  out-bouse,  ware-house, 

teaida  or  mann&cture,  or   for   wsie-bousing  office,  shop,  mill,  malt-house,  hop-oast,  bars 

goods  or  merchandise ;  and  to  houses,  shops,  or  granary,  or  any  building  or  erection  used  in 

and  buildings,  with  the  fixtures,  furniture,  carrying  on  sny  trade  or  manufacture,  or  any 

foods,  and  commodities  whatsoever  contained  machinery,  fixed  or  moveable,  prepared  for  or 

nerein.  emi>loyed  in  any  manufacture,  or  any  steun* 

And  now  by  7  and  8  Geo.  IV.  c  30,  ^  8,  it  engine,  or  other  engine  (or  sinking,  draining, 

as  proridcd,  that  if  any  persons,  riotously  and  or  working  any  mine,  or  any  staith,  building, 

tomaltuonsly  assemblea  together,  to  the  dia-  or  erection  usied  in  conducting  the  business 

Uubanca  o(  the  public  peace,  shall  unlawfully  of  any  mine,  or  any  bridge,  wagon-way,  or 

and  with  foree  demolish,  pull  down,  or  destroy,  trunk  for  conveying  minerals  from  ainr  mine^ 

or  hsain  to  demolish,  poll  down,  or  destroy,  every  such  offender  shall  be  guilty  of^  felony, 

any  chnreh  or  chapel,  or  any  enapei  for  the  and,  on  conviction,  shall  suffer  death  as  a  felon. 
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faces  blacked  or  otherwise  disguised^  or  (being  so  disguised)  to  hmii 
wound,  kill,  or  steal  any  deer,  to  rob  a  warren,  or  to  steal  fish,  or  to  procuro 
hy  gift  or  promise  of  reward  any  person  to  join  them  in  such  unlawful  act, 
is  felony  without  benefit  of  clergy  (3).  I  mention  these  ofifences  in  this 
place,  not  on  account  of  the  damage  thereby  done  to  priyate  property,  bill 
of  the  manner  in  which  that  damage  is  conunitted :  namely,  with  the  face 
blacked  or  with  other  disguise,  and  being  armed  with  offensive  weapons, 
to  the  breach  of  the  public  peace,  and  the  terror  of  his  majesty's  subjects. 

3.  Also  by  the  same  statute  9  Geo.  I.  c.  22,  amended  by  statute  27 
Geo.  11.  c.  15,  knowingly  to  send  any  letter  without  a  name,  or  with  a  fie* 
titious  name,  demanding  money.  Tension,  or  any  other  yaluable  thing,  or 
threatening  (without  any  demand)  to  kill  any  of  the  king's  subjects,  or  to 
fire  their  houses,  out-houses,  bams,  or  ricks,  is  made  felony  without  benefit 
of  clergy  (4).  This  offence  was  formerly  high  treason  by  the  statute 
8  Hen.  V.  c.  6  (6). 

4.  To  pull  down  or  destroy  any  loci,  sluice,  or  floodgate  erected  by  an- 
thority  of  parliament  on  a  navigable  river,  is  by  statute  1  Geo.  II.  st.  2.  c. 
19.  nude  felony,  punishable  with  transportation  for  seven  years.  By  the 
statute  8  Geo.  II.  c.  20,  the  offence  of  de8tro3ring  such  works,  or  rescuing 
any  person  in  custody  for  the  same,  is  made  felony  without  benefit  of  cler- 
gy ;  and  it  may  be  inquired  of  and  tried  in  any  adjacent  county,  as  if  the 
fact  had  been  therein  committed.  By  the  statute  4  Geo.  III.  c.  12,  ma- 
liciously to  damage  or  destroy  any  banks,  slucies,  or  other  works  on  such 
navigable  river,  to  open  the  floodgates  or  otherwise  obstruct  the  navigation, 

is  again  made  felony,  punishable  with  transportation  for  seven 
[*145  ]  years.     And  by  the  statute  7  Geo.  III.  c.  40.  *(which  repeals  all 

former  acts  relating  to  turnpikes),  maliciously  to  pull  down  or 
otherwise  destroy  any  turnpike-gate  or  fence,  toll-house  or  weighing-engine 
thereunto  belonging,  erected  by  authority  of  parliament,  or  to  rescue  any 
person  in  custody  for  the  same,  is  made  felony  without  benefit  of  clergy ; 
and  the  indictment  may  be  inquired  of  and  tried  in  any  adjacent  coun- 
ty (6),  (7).  The  remaining  offences  against  the  public  peace  axe  merely 
misdemeanors,  and  no  felonies  ;  as, 

(3)  The  9  6.  I.  c.  22,  and  27  G.  11.  c.  15,    menaeing  demmnds,  or  thretteniag  to  acciiM 

epriving  parties  commilting  these  oflfeaces  of    a  psrty  of  anj  crime,  punishable  with  deaths 

benefit  of  clergy,  were  repealed  by  4  Geo.  IV.    transportation,  or  pillory,  or  of  any  other  infa- 


depriving  parties  committing  these  offences  of  a  party  of  any  crime,  punishable  with  deaths 
benefit  of  clergy,  were  repealed  by  4  Geo.  IV.  transportation,  or  pillory,  or  of  any  other  infa- 
c.  54,  ^  3,  which  subjected  the  party  to  trans-    mous  crime,  to  extort  money,  sImII  be  guilty 


portation  or  imprisonment  at  the  discretion  of  of  felony,  and,  on  conviction  thereof,  be  tia- 

the  court ;  the  latter  Act,  however,  is  repeal-  ble,  at  the  discretion  of  the  court,  to  transpor- 

ed,  (except  as  to  sending  letters  threatening  tation  for  life,  or  not  less  than  seven  years,  or 

to  kill  or  murder,  or  to  bum,  or  destroy  pro-  imprisonment  for  any  term  not  exee«aiag  four 

perty,  and  as  to  accessaries  to  such  offences,  years ;  and,  if  males,  tp  one,  two,  or  three 

and  as  to  rescues,    vide  infra,    note  4),  by  public  whippings,  in  addition  to  such  impri- 

7  and  8  Geo.  IV.  c.  27.     All   the   statutes  sonmenL    S.  9  defines  what  shaH  be  deeiMd 

relating  to  these  offences  are  repealed  and  con-  an  infamous  crime. 

solidated  by  7  and  8  Geo.  IV.  c.  27,  and  c.  29 :  Sending  a  letf«r  tkr«ateaing  to  accuse  the 

and  by  7  and  8  G.  IV.  c.  29,  ^  26,  stealing,  or  prosecutor  of  having  made  overtures  to  tk» 

attempting  to  kill  or  wound  any  deer,  kept  in  prisoner  to  commit  sodomy  whk  him,  does  sot 

any  enclosed  gn>und,  is  declared  felonv,  and  threaten  to  charge  such  an  infaooua  crime  as 

the  guilty  party  is  liable  to  be  punished  as  in  to  be  within  tho  Act.    Rex  v.  Hiekmsn,  R. 

the  case  of  simple  larceny  ;  and  committing  and  M.  C.  C.  34.    But  see  Rex  v.  Wagstaffe, 

the  same  offence  in  unenclosed  grounds  is  R.  and  R.  O.  C.  398 ;  Rex  v.  Paddle,  uL  484. 

punishable  summarily  by  fine  not  exceeding  (5)  In  New-York  it  is  considered  an  attempt 

50/.,  and  repeating  such  offence  is  deemed  to  rob,  and  is  punishable  with  imprisonment 

felony,  and  punishable  as  a  simple  larceny.  not  exceeding  five  years.    f2  R.  8.  678,  ^58.) 

(4)  The  statute  now  in  force  upon  this  sub-  There  are  no  Btatutea  in  New 'York  agamat 

jeot  is  the  7  and  8  G.  IV.  c.  29,  by  f  8  of  the  two  offences  first  mentioned  in  this  ehaptar. 

which,   persona   sending   letters   containing  (6)  By  7  and  8  Geo.  IV.  e.  SO,  ^-»^HIinc 

(7)  In  New-York  these  offences  are  misdemeanon.    (2  R.  S.  6B5,  $  30,  dEc.) 
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5.  Affrays  (from  affraier^  to  terrify)  are  the  fighting  of  two  or  more  per- 
aons  in  some  public  place,  to  the  terror  of  his  majesty's  subjects  :  for,  if 
the  fighting  be  ia  private,  it  is  no  affray  but  an  assault  (h).  Affrays  may 
be  suppressed  by  any  private  person  present,  vrho  is  justifiable  in  endea- 
vouring to  part  the  combatants,  whatever  consequence  may  ensue  (e). 
But  more  especially  the  constable,  or  other  similar  officer,  however  denomi- 
nated, is  bound  to  keep  the  peace  ;  and  to  that  purpose  may  break  open 
doors  to  suppress  an  affray,  or  apprehend  the  affrayers  ;  and  may  either 
carry  them  before  a  justice,  or  imprison  them  by  his  own  authority  for  a 
convenient  space  till  the  heat  is  over ;  and  may  then  perhaps  also  make 
them  find  sureties  for  the  peace  (d).  The  punishment  of  common  affrays 
ia  by  fine  and  imprisonment*;  the  measure  of  which  must  be  regulated  by 
the  circumstances  of  the  case  ;  for,  where  there  is  any  materiid  aggrava^ 
tion,  the  punishment  proportionably  increases.  As  where  two  persons 
coolly  and  deliberately  engage  in  a  duel ;  this  being  attended  with  an 
apparent  intention  and  danger  of  murder,  and  being  a  high  contempt  of 
the  justice  of  the  nation,  is  a  strong  aggravation  of  the  affray,  thou^  no 
mischief  has  actually  ensued  (e).  Another  aggravation  is,  when  thereby 
the  officers  of  justice  are  disturbed  in  the  due  execution  of  their  oflice : 
or  where  a  respect  to  the  particular  place  ought  to  restrain  and  regulate 
men's  behaviour,  more  than  in  common  ones  ;  as  in  the  king's  court,  and 
the  like.  And  upon  the  same  account  also  all  affrays  in  a  church 
or  church-yard  axe  esteemed  very  *heinous  offences,  as  being  in-  [*146] 
dignities  to  him  to  whose  service  those  places  are  consecrated. 
Therefore  mere  quarrelsome  words,  which  are  neither  an  affray  nor  an  of- 
fence in  any  other  place,  are  penal  here.  For  it  is  enacted  by  statute  5 
dz^  6  £dw.  VI.  c.  4,  that  if  any  person  shall,  by  words  only,  quarrel,  chide, 
or  brawl,  in  a  church  or  church-yard,  the  ordinary  shall  suspend  him,  if  a 
layman,  ah  ingressu  ecclesiae ;  and,  if  a  clerk  in  orders,  from  the  ministra- 
tion of  his  office  during  pleasure.  And  if  any  person  in  such  church  or 
church-yard  proceeds  to  smite  or  lay  violent  hands  upon  another  (8),  he 
shall  be  excommunicated  ipso  facto ;  or  if  he  strikes  him  with  a  weapon, 
or  draws  any  weapon,  with  intent  to  strike,  he  shall,  besides  excommuni- 
cation (being  convicted  by  a  jury),  have  one  of  his  ears  cut  off:  or,  having 
no  ears,  be  branded  with  the  letter  F  in  his  cheek  (9).  Two  persons  may 
be  guilty  of  an  affray  :  but, 

(h)  1  Hawk.  P.  C.  134.  («  Ihid.  197. 

(e)  Ihid.  130.  (O  lind.  138. 

•nd  eonsolidftting  all  former  statute*  on  theae  And  by  ^  14,  throwing  down,  or  otherwiae 

•ubjeeu,  break! ns  or  cutting  down  any  sea  deatroyinc  any  tampike-aate,  or  oiher  erec- 

bank  or  wall,  or  the  bank  or  wall  of  any  riTer,  tion»  or  fence,  connected  with,  or  belonging 

eanal,  or  marsh,  or  deatroying  any  lock,  sluice,  to  the  sante,  ia  made  pnniahable  aa  a  misde- 

floodgate,  or  other  work,  on  any  navig»ble  ri-  meaner. 

Ter  or  canal,  is  made  felony,  punishable  with  (8)  See  p.  59.  note  14.  ante, 

transportation  for  life,  or  not  less  than  seven  <9)  6v  9  Geo.  IV.  c.  31,  ^  1,  *<  so  much  of  5 

years,  or  with  imprisonment  for  any  term  not  and  6  Ed.  V I.  c.  4,  entitled,  an  Act  againat  quar- 

•zceeding  four  yeara,  and  to  male  offenders  relling  and  fighting  in  churches  and  church- 

with   one,  two,  or  three  public  whippings,  yards,  as  relaiea  to  the  punishment  of  persons 

And  cutting  off,  or  removing,  the  piles  for  se-  convicted  of  striking  with  any  weapon,  or  draw- 

enring  any  aea  bank  or  wall,  or  the  bank  or  ing  any  weapon  with  intent  to  atrike,  aa  therein 

wall  of  any  river,  canal,  or  marsh,  or  doinc  mentioned,"  is  repealed, 

any  iniuiy  to  obstruct  the  navigation  thereof.  It  seems  that  brawl  ins  waa  not  made  an  of- 

is  SMde  felony,  aubject  to  transportation  for  fence  by  3  and  6  Ed.  Vl.  c.  4,  but  was  pre- 

•evea  years,  or  to  imprisonment  tor  any  term  tiousIv  cognisable  by  the  spiritual  courta.  E» 

aot  esoeodiag  two  years,  and  to  males,  one,  pnu  wmamB,  6  D.  and  R.  373 ;  4  B.  and  C. 

two,  or  three  public  whippings :  a.  13.  313. 
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6.  RiotSt  routs,  and  unlaurful  assemblies,  must  have  three  persona  at  least 
to  constitnte  them.  An  unlawful  assembly  is  when  three  or  more  do  as- 
semble themselves  together  to  do  an  unlawful  act,  as  to  pull  down  enclo- 
sures, to  destroy  a  warren  or  the  game  therein  ;  and  part  without  doing  it, 
or  making  any  motion  towards  it  (/)  (10).  A  rout  is  where  three  or  more 
meet  to  do  an  unlawful  act  upon  a  common  quarrel,  as  forcibly  breaking 
down  fences  upon  a  right  claimed  of  common  or  of  way ;  and  make  some 
advances  towards  it  {g).  A  riot  is  where  three  or  more  actually  do  an 
unlawful  act  of  violence,  either  with  or  without  a  common  cause  or  quar- 
rel {h) :  as  if  they  beat  a  man  ;  or  hunt  and  kill  game  in  another's  park, 
chase,  warren,  or  liberty ;  or  do  any  other  unlawful  act  with  force  and 
violence  \  or  even  do  a  lawful  act,  as  removing  a  nuisance,  in  a  violent  and 
tumultuous  manner  (11).  The  punishment  of  unlawful  assemblies,  if  to 
the  number  of  twelve,  we  have  just  now  seen,  may  be  capital,  according 
to  the  circumstances  that  attend  it ;  but,  from  the  number  of  three  to  ele- 
ven, is  by  fine  and  imprisonment  only  (12).  The  same  is  the  case 
[*147]  in  riots  and  routs  by  the  common  law  ;  to  *  which  the  pillory  in 
very  enormous  cases  has  been  sometimes  superadded  (t)  (13). 
And  by  the  statute  13  Hen.  IV.  c.  7.  any  two  justices,  together  with  the 
sheriff  or  under-sheriff  of  the  county,  may  come  with  the  posse  eomitatus^ 
if  need  be,  and  suppress  any  such  riot,  assembly,  or  rout,  arrest  the  rioters, 
and  record  upon  the  spot  the  nature  and  circumstances  of  the  whole 
transaction ;  which  record  alone  shall  be  a  sufficient  conviction  of  the 
offenders.  In  the  interpretation  of  which  statute  it  hath  been  holden,  that 
all  persons,  noblemen,  and  others,  except  women,  clergymen,  persons  de- 
crepit, and  infants  under  fifteen,  are  bound  to  attend  the  justices  in  suppress- 


ed) Slnit.  178.. 

ig)  Bro.  A^.  tTRiot,  4,  5. 


(A)  3  Inst.  176. 

(i)  1  Hawk.  P.  C.  159. 


With  respect  to  the  malicious  or  contempta- 
OQS  disiurtmnce  of  a  congregation,  or  molesta- 
tion of  a  minister,  during  the  celebration  of 
divine  Mrvice,  see  the  statutes  1  M.  c.  3,  and 
1  W.  and  M.  c.  16.  ante  54. 

(10)  An  assembly  of  a  man's  friends  for  the 
defence  of  his  person  against  those  who  threa- 
ten to  beat  him  if  be  go  to  such  a  mariet,  die. 
is  unlawful,  for  he  who  is  in  fear  of  such  in- 
sults must  provide  for  his  safety  by  demand- 
ing the  surely  of  the  peace  against  the  persons 
by  whom  he  is  threatened,  and  not  make  use 
of  such  violent  methods  which  cannot  but  be 
attended  with  the  danger  of  raising  tumults 
and  disorders,  to  the  disturbance  of  the  public 
peace.  But  an  assembly  of  a  man's  friends 
at  his  own  hmue  for  the  defence  of  the  pos- 
session of  it  against  such  as  threaten  to  make 
an  unlawful  entry,  or  for  the  defence  of  his 
person  against  such  as  threaten  to  beat  him  in 
ikis  house,  is  permitted  by  law,  for  a  man*s 
house  is  lookea  upon  as  bis  ca»tle.  He  is  not, 
however,  to  arm  himself  and  assemble  his^ 
friends  in  defence  of  his  dose.    1  Russ.  363. 

(11)  To  constitute  a  riot,  the  parties  must 
act  without  any  authority  to  give  colour  to 
their  proceedings,  for  a  sheriff,  oonsuble,  or 
tven  a  private  individual,  are  not  only  permit- 
ted, but  enjoined  to  raise  a  number  of  people 
to  suppress  rioters,  &e.  2  Hawk.  c.  65.  s.  2. 
The  intention  also  with  which  the  parties  aa- 
tamble,  or  at  least  act,  moat  be  unlawful,  for 


if  a  sudden  disturbance  arise  among  persona 
met  together  for  an  innocent  purpose,  tney  wiU 
be  guilty  of  a  mere  affray,  thou^n  if  they  form 
parties,  and  engage  in  any  violent  proceed- 
ings,  with  promises  of  mutual  assistance  ;  or 
if  they  are  implied  with  a  sudden  dispoeition 
to  demolish  a  house  or  other  building,  there 
can  be  no  doubt  they  are  rioters,  and  will  not 
be  excused  hy  the  propriety  of  their  original 
design.  2  Hawk.  c.  65.  s.  3.  But  though 
there  must  be  an  evil  intention,  whether  pre- 
meditated or  otherwise,  the  object  of  the  riot 
itself  may  be  perfectly  lawful ;  as  to  obtain 
entry  into  lands  to  which  one  of  tha  paitiea 
has  a  rightful  claim,  for  the  law  will  not,  aa 
we  have  before  seen,  ante,  3  book,  5.  n.  4. 
suffer  private  individuals  to  disturb  the  peace, 
by  obuining  that  redresa  by  force,  which  tb» 
law  would  regularly  award  him.  2  Hawk.  o. 
65.  8.  7.    8  T.  R.  357.  364. 

Women  are  punishable  as  rioters,  but  in- 
fants under  the  age  of  discretion  are  not.  1 
Hawk.  c.  65.  a.  44.  In  a  riot  all  are  principals, 
and  therefore  if  any  person  enoouracas  or  pro- 
motes, or  takes  part  in  a  riot,  whether  by 
words,  signs,  or  gestures,  or  by  waaring  the 
badge  or  ensign  of  the  riotare,  he  is  hiaaself 
to  be  considered  a  rioter.    2  Camp.  370. 

(12)  By  the  3  Geo.  IV.  c.  144.  kai^  labovr 
may  be  imposed. 

(13)  ButBowUiapiUoiyiaaboUakadtby  «6 
Geo.  111.  0.138.  ' 
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i&g  a  riol»  vpon  pain  of  fine  and  imprisonment ;  and  that  any  battery, 
woanding,  or  killing  the  rioters,  that  may  happen  in  suppressing  the  riot,  is 
justifiable  ( j).  So  that  our  ancient  law,  previous  to  the  modem  riot  act, 
seems  pretty  well  to  have  guarded  against  violent  breach  of  the  public 
peace  ;  especially  as  any  riotous  assembly  on  a  public  or  general  account, 
as  to  redress  grievances  or  pull  down  all  enclosures,  and  also  resisting  the 
king's  forces  if  sent  to  keep  the  peace,  may  amount  to  overt  acts  of  high 
treason,  by  levying  wax  against  the  king. 

7.  Nearly  related  to  this  head  of  riots  is  the  offence  of  tumukuaus  peti^ 
Honing ;  which  was  carried  to  an  enormous  height  in  the  times  preceding 
the  grand  rebellion.  Wherefore  by  statute  13  Car.  II.  stt  1.  c.  5.  it  is 
enacted,  that  not  more  than  twenty  names  shall  be  signed  to  any  petition 
to  the  king  or  either  house  of  parliament,  for  any  alteration  of  matters 
established  by  law  in  church  or  state ;  unless  the  contents  thereof  be  pre- 
viously approved,  in  the  country,  by  three  justices,  or  the  majority  of  the 
grand  jury  at  the  assises  or  quarter-sessions  ;  and,  in  London,  by  the  lord 
mayor,  aldermen,  and  common  council  (A),  and  that  no  petition  shall 
be  delivered  by  a  company  of  more  than  ten  persons ;  on  pain 

*in  either  case  of  incurring  a  penalty  not  exceeding  100/.  and  [*I48] 
three  months'  imprisonment  (14). 

8.  An  eighth  offence  against  the  public  peace  is  that  of  a  forcihU  entry 
Of  dsiainer;  which  is  committed  by  violently  taking  or  keeping  possession 
of  lands  and  tenements,  with  menaces,  force,  and  arms,  and  without  the 
authority  of  law.  This  was  formerly  allowable  to  every  person  disseised, 
or  turned  out  of  possession,  unless  his  entry  was  taken  away  or  barred  by 
his  own  neglect,  or  other  circumstances  ;  which  were  explained  more  at 
large  in  a  former  book  (Z).  But  this  being  found  very  prejudicial  to  the 
public  peace,  it  was  thought  necessary  by  several  statutes  to  restrain  ail 
persons  from  the  use  of  such  violent  methods,  even  of  doing  themselves 
justice  ;  and  much  more  if  they  have  no  justice  in  their  claim  (m).  So 
that  the  entry  now  allowed  by  law  is  a  peaceable  one  ;  that  forbidden  is 
such  as  is  carried  on  and  maintained  with  force,  with  violence,  and  unusual 
weapons.  By  the  statute  5  Ric.  II.  st.  1.  c.  8.  all  forcible  entries  are  pu- 
nished with  imprisonment  and  ransom  at  the  king's  will.  And  by  the  se- 
veral statutes  of  15  Ric.  11.  c.  3,  8  Hen.  VI.  c.  9,  31  Eliz.  c.  11,  and  21 
Jac.  I.e.  15,  upon  any  forcible  entry,  or  forcible  detainer  after  peaceable 
entry,  into  any  lands,  or  benefices  of  the  church,  one  or  more  justices  of 
the  peace,  taking  sufficient  power  of  the  county,  may  go  to  the  place,  and 
there  record  the  furce  upon  his  own  view,  as  in  case  of  riots ;  and  upon 
such  conviction  may  commit  the  offender  to  gaol,  till  he  makes  fine  and 
ransom  to  the  king.  And  moreover  the  justice  or  justices  have  power  to 
summon  a  jury  to  try  the  forcible  entry  or  detainer  complained  of :  and,  if 
the  same  be  found  by  that  jury,  then,  besides  the  fine  on  the  offender,  the 
justices  shall  make  restitution  by  the  sheriff  of  the  possession,  without  in- 
quiring into  the  merits  of  the  title  :  for  the  force  is  the  only  thing  to  be 
tried,  punished,  and  remedied  by  them :  and  the  same  may  be  done  by  in- 

(^  I  Hal.  p.  C.  495.    Ihid.  101.  ment  for  thft  altoration  of  any  ettablislMd  law. 

(ft)  This  mar  be  ons  reason  (anion;  others)  why        (I)  See  book  III.  page  IT ' 
Um  corporation  of  London  has,  since  the  Restora-        (ei)  1  Uawk.  P.  C.  141. 


(14)  The  bill  of  hghu  does  not  virtually    meotings,  dbc.  near  tbo  houMs  of  parliim— t> 
TCpeml  this  proviaion.    Doogl.  502.    See  the    or  eouitt  of  juttiM  in  Wottoinator. 
S7  Ooo.  1(1. 0. 19.  t.  83.  for  prereatiag  pablio 
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dictment  at  the  general  sessions.    But  this  provision  does  not  extend  to 
such  as  endeavour  to  maintain  possession  bj  force,  where  tbey 
[*149]    ^themselves,  or  their  ancestors,  have  been  in  the  peaceable  enjoy- 
ment of  the  lands  and  tenements,  for  three  years  immediately  pre- 
ceding (n)(  15). 

9.  The  offence  of  riding  or  going  armed^  with  dangerous  or  anusual 
weapons,  is  a  crime  against  the  public  peace,  by  terrifying  the  good  peo- 
ple of  the  land  ;  and  is  particularly  prohibited  by  the  statute  of  Nor- 
thampton, 2  Edw.  III.  c.  3.  upon  pain  of  forfeiture  of  the  arms,  and  im- 
prisonment during  the  king's  pleasure :  in  like  manner,  as  by  the  laws 
of  Solon,  every  Athenian  was  finable  who  walked  about  the  city  in  ar- 
mour (o). 

10.  Spreading  false  news f  to  make  discord  between  the  king  and  nobi- 
lity, or  concerning  any  great  man  of  the  realm,  is  punishable  by  common 
law  {p)  with  fine  and  imprisonment ;  which  is  confirmed  by  statutes 
Westm.  1.  3  Edw.  I.  c.  34,  2  Ric.  II.  st.  1.  c.  5,  and  12  Ric.  II.  c.  11. 

11.  False  and  pretended  prophecies  ^  with  intent  to  disturb  the  peace,  are 
equally  unlawful,  and  more  penal ;  as  they  raise  enthusiastic  jealousies 
in  the  people,  and  terrify  them  with  imaginary  fears.  They  are  therefore 
punished  by  our  law,  upon  the  same  principle  that  spreading  of  public 
news  of  any  kind,  without  communicating  it  first  to  the  magistrate,  was 
prohibited  by  the  ancient  Gauls  (q).  Suchfalse  and  pretended  prophecies 
were  punished  capitally  by  statute  I  Edw.  VI.  c.  12.  which  was  repealed 
in  the  reign  of  queen  Mary.  And  now  by  the  statute  5  Eliz.  c.  15.  the 
penalty  for  the  first  offence  is  a  fine  of  ten  pounds  and  one  year's  imprison- 
ment ;  for  the  second,  forfeiture  of  all  goods  and  chattels,  and  imprisonment 

during  life. 
[*150]        *12.  Besides  actual  breaches  of  the  peace,  any  thing  that  tends 

to  provoke  or  excite  others  to  break  it,  is  an  offence  of  the  same 
denomination.  Therefore  challenges  to  fight,  either  by  word  or  letter,  or  to 
be.  the  bearer  of  such  challenge,  are  punishable  by  fine  and  imprisonment, 
according  to  the  circumstances  of  the  offence  (r)  (16),  (17).  If  this  chal- 
lenge arises  on  account  of  any  money  won  at  gaming,  or  if  any  assault  or 
affray  happen  upon  such  account,  the  offender  by  statute  9  Ann.  c.  14.  shall 
forfeit  all  his  goods  to  the  crown,  and  suffer  two  years'  imprisonment  (18). 

(fi)  Holding  over  by  force,  where  the  tenant's  ti-  ad  magirtratum  deferal,  n*vt  turn  ah*  eammmKket : 

tie  was  under  a  lease,  now  expired,  is  said  to  be  a  quod  taepe  hommes  Uiiurariai  atqua  impentas  fat- 

forcible  detainer.    (Cro.  Jac.  199.)  tu  rmnohhus  tirreri^  et  ad  facumt  itn^Ui,  et  da 

(0)  Pott.  Antiq.  b.  I,  c.  2fl.  nownu  rtbus  cmuil  ^- 

(p)  S  Inst.  2-26.    3  Inst.  196.  de  beU.  GaU.  lib.  fi, 

(9)"/f  • ~ 

piMuaa 


(0)  Pott.  Antiq.  b.  I,  c.  30.  tummia  rebus  cmuihum  capere  eogaitum  ctl."  Cm. 

'n)  S  Inst.  2-26.    3  Inst.  196.  de  beU.  GaU.  lib.  fi,  cap.  19. 

)  ''Habent  UMiints  ianctum,  n  quia  quid  da  re-        (r)  1  Hawk.  P.  C.  135. 138. 


fiaitima  rumare  out  famta  aeceperitf  titi 


(15)  See  2  R.  S.  338,  ^  4  :  and  507,  &c.  the  provocation  tu  fight  do  not  auoceed,  6  East, 

f  16)  In  New.Yorli  this  offence  is  punish-  464.    2  Smith,  550  ;  and  it  is  a  miademeanor 

able  with  imprisonment  not  exceeding  seven  merely  to  endeavour  to  provoke  another  to 

year$,  (2  R.  S.  686,  ^  2.)  and  to  fight  t  duel  send  a  challenge.     6  East,  464.     But  mera 

with  a  deadly  weapon,  though  death  do  not  words  which,  though  they  may  produce  a  chal- 

ensue,  in  punishalile  with  imprisonment  for  10  len^e,  do  not  directly  tend  U>  that  issue,  as 

years.  (la.  ^  1.)  Posting,  or  writing,  or  print-  calling  a  man  a  liar,  or  knave,  arc  not  neccs- 

iDg  any  reproachful  or  contemptuous  language  sarily   criminal,  2  Lord  Raym.  1031.    6  East, 

for  not  fighting  a  duel,  is  s  misdemeanor.    (2  471,  though  it  is  probable  they  would  be  so  if 

R.  S.  674,  ^  20.)  it  could  be  shewn  that  they  were  meant  to  pro- 

(17)  The  offences    of  fiirhting  duels,   and  voke  a    challenge.     A  challenge  is  one    of 

lending  or  provoking  challenges,   are   fully  those  offences  for  which  a  criminal  informa* 

considered  by  Mr.  J.  Grose,  in  passing  sen-  tion  will  be  sranted  by  the  court  of  K.  B., 

tanoeon  Rice,  convicted  on  a  criroinaTiofor-  though  this  will  not  be  done  where  the  pavtr 

nation  for  a  misdemeanor  of  the  latter  kind,  applying  has  himself  first  incited  the  propoaaL 

3  East,  581,  where  the  opinions  of  the  earlier  1  tlurr.  316. 
writers  aie  collected.    It  is  an  offence,  though       (18)  The  woids  of  Lord  Manafield,  "  tka 
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13.  Of  a  nature  TerysimQar  to  challenges  are  libels,  liheUi  famosi,  which 
taken  in  their  largest  and  most  extensive  sense,  signify  any  writings,  pic- 
tures, or  the  like,  of  an  immoral  or  illegal  tendency ;  but,  in  the  sense 
under  which  we  are  now  to  consider  them,  are  malicious  defamations  of 
any  person,  and  especially  a  magistrate,  made  public  by  either  printing, 
writing,  signs,  or  pictures,  in  order  to  provoke  him  to  wrath,  or  expose  him 
to  public  hatred,  contempt,  and  ridicule  (s)  (19).     The  direct  tendency  of 

{»)  1  Hawk,  p.  C.  193. 

greater  truth,  the  greater  libel ;"  which  his 
enemies  wished  with  much  eagerness  to  con- 
vert  to  the  prejudice  of  that  noble  peer's  repu- 
totion  as  a  judge,  were  founded  in  principle 
and  supported  by  very  ancient  authority. 

Lord  Coke  has  said,  **  that  the  greater  ap- 
pearance there  is  of  truth  in  any  maiieious  in- 
T^ctive,  so  much  the  more  profoking  it  is." 
5  Co.  125. 

Where  truth  is  a  greater  provocation  than 
falsehood,  and  therefore  has  a  greater  tenden- 
cy to  produce  a  breach  of  the  public  peace, 
then  it  is  certsinly  true  that  the  greater  truth, 
the  greater  libel.  AaperiM  faeetiia  iniunut  ^um 
ubi  multum  ear  veto  traxere^  acrem  nu  mejnonam 
relinmtwU.    Tao.  Ann.  15,  c.  68. 

(19)  See  in  general,  3  Chit.  Crim.  Law, 
ees.etseq/f 

Though  it  has  been  held,  at  least  for  these 
two  centuries,  that  the  truth  of  a  libel  is  no 
justification  in  a  criminal  prosecution,  yet  in 
many  instances  it  is  considered  an  extenua- 
tion of  the  offence ;  and  the  court  of  King's 
Bench  has  laid  down  this  general  rule,  viz. 
that  it  will  not  grant  an  information  for  a  li()el, 
unless  the  prosecutor,  who  applies  for  it,  makes 
an  affidavit,  asserting  directly  and  pointedly, 
that  be  is  innocent  of  the  charge  imputed  to 
him.  But  this  rule  may  be  dispensed  with,  if 
the  person  libelled  resides  abroad,  or  if  the 
imputations  of  the  libel  are  general  and  inde. 
finite,  or  if  it  is  a  charge  against  the  prosecu- 
tor for  langusge  which  he  nas  held  in  parlia- 
ment.   Dmig.  271.  3724 

It  had  frequently  been  determined  by  the 
eourt  of  King's  Bench,  that  the  only  ques- 
tions for  the  consideration  of  the  jury,  in  cri- 
minal prosecutions  for  libels,  were  the  fact  of 
publication,  and  the  truth  of  the  innuendos,  that 
18,  the  truth  of  the  meaning  and  sense  of  the  pas- 
sages of  the  libel,  as  stated  and  arerred  in  the 
record,  and  that  the  judge  or  court  alone  were 
competent  to  determine  whether  the  subject  of 
the  pablication  was  or  was  not  a  libel.  See 
the  case  of  the  Dean  of  St.  Asaph,  3.  T.  R. 
428.  But  the  legality  of  this  doctrine  having 
been  much  controverted,  the  32  Geo.  III.  c. 
eO,  was  passed,  intitled.  An  Act  to  remove 
doubtM  retpeeting  the  functions  ofjuriee  in  cases 
^  libeis.    And  it  declares  and  enacts,  that  on 


t  The  constitution  of  New- York  provides. 
Art.  7,  sect.  8.  that  every  nitizen  may  freelv 
•peak,  write,  and  publish  his  sentiments  on  ail 
subjects,  beicg  responsible  for  the  abuse  of  that 
right :  and  tint  no  law  shall  be  passed  to  re- 
strain or  abridge  the  liberty  of  speech  or  of 
the  press.  That  in  all  prosecutions  or  indict- 
ments for  Kbel,  the  tmtti  may  be  given  in  evi- 
denee  to  the  jury,  who  shall  be  jodges  of  law 


every  trial  of  an  indictment  or  information  for 
a  libel,  the  jury  may  give  a  general  verdict  of 
guilty,  or  not  Kuiity,  upon  the  whole  matter  in 
issue,  and  shall  not  be  required  or  directed  by 
the  judge  to  find  the  defendant  guilty,  meraly 
on  the  proof  of  the  publication  of  the  paper 
charged  to  be  a  libel,  and  of  the  sense  ascribed 
to  it  in  the  record.  But  the  sutute  provides, 
that  the  judge  may  give  his  opinion  to  the  jurj 
respecting  the  matter  in  issue,  and  the  jury 
may  at  their  discretion,  as  in  other  cases,  find 
a  special  verdict,  and  the  defendant,  if  con- 
victed, may  move  the  court,  as  before  the  sta- 
tute, in  arrest  of  judgment. 

A  person  may  be  punished  fora  lil>el  reflect* 
ing  on  the  memory  and  character  of  the  dead, 
but  it  must  be  alleged,  and  proved  to  the  satis- 
fiiction  of  the  jury,  that  the  author  intended 
by  the  publication  to  brine  dishonour  and  eon- 
tempt  on  the  relations  and  descendants  of  the 
deceased.    4  T.  R.  126. 

It  is  not  a  libel  to  publish  a  correct  copy  of 
the  reports  or  resolutions  of  the  two  houses  of 
parliament,  or  a  true  account  of  the  proceed- 
ings of  a  court  of  justice.  "  For  though,"  as 
Mr.  Justice  Lawrence  has  well  observed, 
"  the  publication  of  such  proceeding  may  be 
to  the  advantage  to  the  particular  individual 
concerned,  yet  it  is  of  vast  importance  to  the 
public  that  the  proceedings  of  courts  of  justice 
should  be  universally  known.  The  generid 
advantage  to  the  country  in  having  these  pro- 
ceedings made  public,  more  than  counteiiwlan- 
ces  the  inconveniences  to  the  private  persons, 
whose  conduct  may  be  the  subject  of  such  pro- 
ceedings."   Rex  V.  Wright,  8  T.  R.  293. 

But  this  will  not  apply  to  the  publication  of 
part  of  a  trial,  before  it  is  finally  concluded ; 
for  that  might  enable  the  friends  of  the  parties 
to  pervert  the  justice  of  the  court  by  the  fabri- 
cation of  evidence,  and  other  impure  practi- 
ces. 

Nor  ought  it  to  extend  to  the  publicaiion  of 
trials,  where  indecent  evidence  must  from  ne- 
cessity be  introduced  ;  for  it  would  be  in  vain 
to  turn  women  and  children  out  of  court,  if 
they  are  afterwards  permitted  to  read  what  has 
passed  in  their  absence. 

Lord  Hardwicke  has  declared  that  any  pub- 
lication, which  shall  prejudice  the  world  with 

and  fact,  and  acquit,  if  the  publication  were 
true  and  published  with  good  motives,  and  for 
justifiable  ends.  The  first  Amendment  to  the 
Constitution  of  the  U.  S.  prevents  Congress 
from  passing  any  law  abridging  the  freedom  of 
speech  or  of  the  press. 

t  This  rule  has  been  held  not  to  extend  to 
the  queep  consort. 
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these  libels  is  the  breach  of  the  public  peace,  by  stirring  up  the  objects  of 
them  to  reyenge,  and  perhaps  to  bloodshed.  The  communication  of  a 
libel  to  any  one  person  is  a  publication  in  the  eye  of  the  law  (<) :  and 
therefore  die  sending  an  abusive  letter  to  a  man  is  as  much  a  libel  as  if  it 
were  openly  printed,  for  it  equally  tends  to  a  breach  of  the  peace  (ii). 
For  the  same  reason  it  is  immaterial  with  respect  to  the  essence  of  a  libel, 
whether  the  matter  of  it  be  true  or  false  (v) ;  since  the  provocation,  and  not 
the  falsity,  is  the  thing  to  be  punished  criminally :  though,  doubtless,  the 
falsehood  <^  it  may  aggravate  its  guilt,  and  enhance  its  punishment. 
In  a  civil  action,  we  may  remember,  a  libel  must  appear  to  be  false,  as 
well  as  scandalous  (to) ;  for,  if  the  charge  be  true,  the  plaintiff  has  received 

no  private  injury,  and  has  no  ground  to  demand  a  compensation 
[*151]    for  himself,  whatever  *ofience  it  may  be  against  the  public  peace ; 

and  therefore,  upon  a  civil  action,  the  truth  of  the  accusation  may 
be  pleaded  in  bar  of  the  suit.  But,  in  a  criminal  prosecution,  the  tendency 
which  all  libels  have  to  create  animosities,  and  to  disturb  the  public  peace, 
is  the  whole  that  the  law  considers.  And,  therefore,  in  such  prosecutions, 
the  only  points  to  be  inquired  into  are,  first,  the  making  or  publishing  of 
the  book  or  writing  :  and,  secondly,  whether  the  matter  be  criminal :  and, 
if  both  these  points  are  against  the  defendant,  the  offence  against  the 
public  is  complete.  The  punishment  of  such  libellers,  for  either  making, 
repeating,  printing,  or  publishing  the  libel,  is  fine,  and  such  corporal  pu- 
nishment as  the  court  in  its  discretion  shall  inflict :  regarding  the  quantity 
of  the  offence,  and  the  quality  of  the  offender  {x).  By  the  law  of  the 
twelve  tables  at  Rome,  libels,  which  affected  the  reputation  of  another, 
were  made  a  capital  offence :  but,  before  the  reign  of  Augustus,  the 
punishment  became  corporal  only  (y).  Under  the  emperor  Valentinian  (s) 
it  was  again  made  capital,  not  only  to  write,  but  to  publish,  or  even  to 
omit  destroying  them.  Our  law,  in  this  and  many  other  respects,  corres- 
ponds rather  with  the  middle  age  of  Roman  jurisprudence,  when  liberty, 
learning,  and  humanity,  were  in  their  full  vigour,  than  with  the  cruel 
edicts  that  were  established  in  the  dark  and  tyrannical  ages  of  the  ancient 
decemviri^  or  the  later  emperors. 

In  this  and  the  other  instances  which  we  have  lately  considered,  where 

(f)  Moor,  813.  (V)  Moor,  087.    5  Rep.  1».    11  Mod.  90. 

(«)  S  Brown,  116.  IS  Rep,  85.  Hob.  919.  Poph.        (10)  See  book  III.  page  133. 
IM.    1  Hawk.  P.  C.  109.  (x)  1  Hawk.  P.  C.  100. 

(y)  —  Qumetiam  lex 

Poenamte  latOf  nolo  guue  noUet  carmine  auenomam 
Deecrm :  vertere  medumformidm*  lustis.— Hor.  ad  Aug.  199. 

(X)  Cod.  0.  3C. 

regard  to  the  m«rits  of  a  cause  before  it  is  into  consideration  either  by  way  of  aggrara- 

heard,  is  a  oonterapt  of  the  court,  in  which  the  tion  or  mitigation  of  the  punishment.    3  T. 

cause  is  pending ;  and  he  committed  upon  a  R.  432.     And  when  Johnson  the  bookseller 

summary  motion  only  the  parties  who  had  been  was  brought  up  for  judgment  for  having  pub- 


guilty  of  such  a  publication.    2  Atk.  472.  lished  a  seditions  libel,  the  attom4>T>gcoeral 

The  reason  must  be  much  stronger  for  sup-  produced  an  affidarit  that  the  defendant  after 

pressing  partial  and  premature  publications  nis  conviction  had  published  the  same  libel  in 

vpon  subjects,  which  may  be  tried  by  a  jurr.  the  Analytical  Reriew.    M.  T.  1798. 

The  sale  of  the  libel  by  a  servant-in  a  shop,  An  information  or  an  indictment  need  nol 

is  prtm^  fade  evidence  of  publication  in  a  state  that  the  libel  is  false,  or  that  the  offenoe 

prosecution  against  the  master,  and  is  suffi-  was  committed  by  force  and  arms.    1  T.R.A. 

eient  for  conviction,  unless  contradicted  by  Hatiging  up,  or  buminj^,  an  effigy  with  in- 

eontrary  evidence,  shewing  that  he  was  not  tent  to  expose  some  particular  person  to  ridi- 

privy,  nor  in  any  degree  assenting  to  it.    Ibid,  cule  and  contempt,  is  an  offence  of  the  same 

•ad  5  BwT.  2666.     When  a  person  is  brought  nature  as  a  libel,  and  has  frequently  berni  pa- 

to  receive  judgment  for  a  libel,  his  conduct,  nished  with  grea(  but  proper  severity, 
tobsequent  to  his  conviction,  may  be  taken 
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blasphemous,  immoral,  treasonable,  scbismatical,  seditions,  or  scandalous 
libels  a^e  punished  by  the  English  law,  some  with  a  greater,  others  with  a 
less  degree  of  severity ;  the  liberty  of  the  press,  properly  understood,  is  by  no 
means  infringed  or  violated.  The  liberty  of  the  press  is  indeed  essential  to 
the  nature  of  a  free  state ;  but  this  consists  in  laying  no  previous 
restraints  upon  publications,  and  *not  in  freedom  from  censure  for  [*152] 
criminal  matter  when  published.  Every  freeman  has  an  undoubt- 
ed right  to  lay  what  sentiments  he  pleases  before  the  public ;  to  forbid  this, 
is  to  destroy  the  freedom  of  the  press  :  but  if  he  publishes  what  is  im- 
proper, mischievous,  or  illegal,  he  must  take  the  consequence  of  his  own 
temerity.  To  subject  the  press  to  the  restrictive  power  of  a  licenser,  as 
was  formerly  done,  both  before  and  since  the  revolution  (a),  is  to  subject  all 
freedom  of  sentiment  to  the  prejudices  of  one  man,  and  make  him  the  ar- 
bitrary and  infallible  judge  of  all  controverted  points  in  learning,  religion, 
and  government.  But  to  punish  (as  the  law  does  at  present)  any  dange- 
rous or  offensive  writings,  which,  when  published,  shall  on  a  fair  and  im^ 
partial  trial  be  adjudged  of  a  pernicious  tendency,  is  necessary  for  the  pre- 
servation of  peace  and  good  order,  of  government  and  religion,  the  only 
solid  foundations  of  civil  liberty.  Thus  the  will  of  individuals  is  still  left 
free ;  the  abuse  only  of  that  free-will  is  the  object  of  legal  punishment. 
Neither  is  any  restraint  hereby  laid  upon  freedom  of  thought  or  enquiry : 
liberty  of  private  sentiment  is  still  left;  the  disseminating,  or  making  public, 
of  bad  sentiments,  destructive  of  the  ends  of  society,  is  the  crime 
which  society  corrects.  A  man  (says  a  *fine  writer  on  this  sub-  [*153] 
]ect)  may  be  allowed  to  keep  poisons  in  his  closet,  but  not  pub- 
licly vend  them  as  cordials.  And  to  this  we  may  add,  that  the  only  plau- 
sible argument  heretofore  used  for  the  restraining  the  just  freedom  of  the 
{>ress,  "  that  it  was  necessary  to  prevent  the  daily  abuse  of  it,"  will  entire- 
y  lose  its  fbrce,  when  it  is  shewn  (by  a  seasonable  exertion  of  the  laws) 
that  the  press  cannot  be  abused  to  any  bad  purpose,  without  incurring  a 
suitable  punishment :  whereas  it  never  can  be  used  to  any  good  one,  when 
nnder  the  control  of  an  inspector.  So  true  it  will  be  found,  that  to  cen«» 
sure  the  licentiousness,  is  to  maintain  the  liberty  of  the  press. 


I 


(a)  The  art  of  printing,  toon  after  lt«  Introduc- 
tton,waB  looked  opon  (as  well  In  England  as  in  other 
countries)  as  merely  a  matter  of  state,  and  subject 
to  the  coercion  of  the  crown.  It  was  therefore  re- 
gulatod  with  us  by  the  king's  proclamations,  prohi- 
bitions, charters  of  privileges  and  of  licence,  and 
flnally  by  the  decrees  of  the  court  of  starchamber  ; 
which  limited  the  number  of  printers,  and  of  press- 
es which  each  should  employ,  and  prohibited  new 
publications,  unless  previously  approved  by  proper 
licensers.  On  the  demolition  of  this  odious  j  urisdic- 
tion  In  1S41 ,  the  long  parliament  of  Charles  I.  after 
their  rupture  with  that  prince,  assumed  the  same 
powers  as  the  starchamber  exercised  with  respect 
io  the  Ucensing  of  books ;  and  in  1043, 1M7,  IMf, 
and  ISM,  (8cobeU,L44. 134.  U.  88.S80.)  issued  their 


ordinances  for  that  purpose,  founded  orindpally  on 
the  starchamber  decree  of  1<U7.  In  loO)  was  pass* 
ed  the  sutute  13  A  14  Car.  II.  c  33,  which  (wiOt 
some  few  alterations)  vnA  copied  from  the  parliap 
mentary  ordinances.  This  act  expired  in  1670,  but 
was  revived  by  statute  1  Jac.  11.  c.  17,  and  conti- 
nued till  1693.  it  was  then  continued  for  two  yean 
longer  by  statute  4  W.  ft  M.  c.  34,  bat  though  fre- 
quent attempts  were  made  by  the  government  to 
revive  it,  ht  the  subsequent  part  of  the  reign  (Com. 
Joum.  11  Feb.  1604.  96  Nov.  1605.  SI  Oct.  1606. 
0  Feb.  1604.  31  Jan.  1606.)  yet  the  parliament  re- 
sUted  it  so  strongly  that  it  flnaUy  expired,  and  Uia 
press  became  properly  free,  in  1604 ;  and  has  ever 
since  so  contmned. 
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CHAPTER  XII. 

OP  OFFENCES  AGAINST  PUBLIC  TRADE. 

Offences  against  public  trade,  like  those  of  the  preceding,  classes,  are 
either  felonions,  or  not  felonious.     Of  the  first  sort  are, 

1.  Owling,  so  called  from  its  being  usually  carried  on  in  the  night,  which 
is  the  offence  of  transporting  wool  or  sheep  out  of  this  kingdom,  to  the  detri- 
ment of  its  staple  manufacture.  This  was  forbidden  at  common  law  (a),  and 
more  particularly  by  statute  11  Edw.  III.  c.  1.  when  the  importance  of 
our  woollen  manufacture  was  first  attended  to  ;  and  there  are  now  many 
later  statutes  relating  to  his  offence,  the  most  useful  and  principal  of 
which  are  those  enacted  in  the  reign  of  queen  Elizabeth,  and  since.  The 
statute  8  Eliz.  c.  3.  makes  the  transportation  of  live  sheep,  or  embarking 
them  on  board  any  ship,  for  the  first  offence  forfeiture  of  goods,  and  im- 
prisonment for  a  year,  and  that  at  the  end  of  the  year  the  left  hand  shall  be 
cut  off  in  some  public  market,  and  shall  be  there  nailed  up  in  the  openest 
place ;  and  the  second  offence  is  felony.  The  statutes  12  Car.  II.  c.  32. 
7  &  8  W.  III.  c.  28.  make  the  exportation  of  wool,  sheep,  or  fuIler^s  earth, 
liable  to  pecuniary  penalties,  and  the  forfeiture  of  the  interest  of  the  ship 
and  cargo  by  the  owners,  if  privy,  and  confiscation  of  goods,  and  three 

years*  imprisonment  to  the  master  and  all  the  mariners.  And  the 
[*155]  statute  4  Geo.  I.  c.  1 1 .  (amended  and  farther  enforced  by  12  Geo.  *II. 

c.  21.  and  19  Geo.  II.  c.  34)  makes  it  transportation  for  seven 
years,  if  the  penalties  be  not  paid  (1),  (2). 

2.  Smuggling,  or  the  offence  of  importing  goods  without  papng  the 
duties  imposed  thereon  by  the  laws  of  the  customs  and  excise,  is  an  of- 
fence generally  connected  and  carried  on  hand  in  hand  with  the  former. 
This  is  restrained  by  a  great  variety  of  statutes,  which  infiict  pecuniary 
penalties  and  seizure  of  the  goods  for  clandestine  smuggling ;  and  affix 
the  guilt  of  felony,  with  transportation  for  seven  years,  upon  more  open, 
daring,  and  avowed  practices  :  but  the  last  of  them,  19  Geo.  II.  c.  34.  is 
for  the  purpose  instar  omnium ;  for  it  makes  all  forcible  acts  of  smuggling, 
carried  on  in  defiance  of  the  laws,  or  even  in  disguise  to  evade  them,  felony 
without  benefit  of  clergy :  enacting,  that  if  three  or  more  persons  shall 
assemble,  with  fire-arms  or  other  offensive  weapons,  to  assist  in  the  illegal 
exportation  or  importation  of  goods,  or  in  rescuing  the  same  after  seizure, 
or  in  rescuing  offenders  in  custody  for  such  offences ;  or  shall  pass  with 
such  goods  in  disguise ;  or  shall  wound,  shoot  at,  or  assault  any  officers  of 

(a)  Mir.  c.  I,  M- 

(1)  By  the  conttitutioa  of  the  U.  S.  no  Ux  clay,  and  tobaceo>pip«  elay,  maj  be  eanied 
or  duty  can  be  laid  by  Congress  on  articles  ex-  coastwise,  under  certain  reslrictions  contiun- 
ported  from  any  State.    Art  1.  sect.  9.  ^  5,  ed  in  32  Geo.  III.  c.  50,  upon  goods  prohibited 

(2)  By  5  Geo.  IV.  c.  47.  ^  2,  all  Acts  and  to  be  exported. 

parts  of  Acu  prohibiting  the  exportation  of  By  4  Geo.  IV.  c.  60.  ^  24,  all  prohibitioni 

wool  are  repealed,  and  persons  are  now  at  fall  against  the  exportation  of  tobaoeo-pipe  day 

liberty  to  export  this  commodity,  upon  paying  are  remoTed,  and  the  name  is  thenbj  declared 

a  certain  duty.  free. 
By  57  Geo.  IH.  e.  88,  fuller's  earth,  fulling 
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tke  reyenue  whon  in  the  execution  of  their  duty ;  such  persons  shall  be 
felons  without  the  benefit  of  clergy.  As  to  that  branch  of  the  statute, 
which  required  any  person,  charged  upon  oath  ais  a  smuggler,  under  pain 
of  death,  to  surrender  himself  upon  proclamation,  it  seems  to  be  expired ; 
as  the  subsequent  statutes  (b),  which  continue  the  original  act  U>  the  pre* 
sent  time,  do  in  terms  continue  only  so  much  of  the  said  act  as  relates  to 
the  punishment  of  the  offenders,  and  not  to  the  extraordinary  method  of  ap- 
prehending or  causing  them  to  surrender :  and  for  offences  of  this  positive 
species,  where  punishment  (though  necessary)  is  rendered  so  by  the  laws 
themselves,  which  by  imposing  high  duties  on  commodities  increase  the 
temptation  to  evade  them,  we  cannot  surely  be  too  cautious  in  inflicting  the 
penalty  of  death  (c)  (3),  (4). 

*3.  Another  offence  against  public  trade  is  fraudulent  bank-  [*156] 
ruptcy,  which  was  sufficiently  spoken  of  in  a  former  volume  (d) ; 
I  shsdl  therefore  now  barely  mention  the  several  species  of  fraud  taken 
notice  of  by  the  statute  law  ;  viz,  the  bankrupt's  neglect  of  surrendering 
himself  to  his  creditors  ;  his  nonconformity  to  the  directions  of  the  seversd 
statutes  ;  his  concealing  or  embezzling  his  effects  to  the  value  of  20/. ; 
and  his  withholding  any  books  or  writings  with  intent  to  defraud  his 
creditors  :  all  which  the  policy  of  our  commercial  country  has  made  felony 
without  benefit  of  clergy  (e)  f  5).  An4  indeed  it  is  allowed  by  such  as  are 
the  most  averse  to  the  infliction  of  capital  punishment,  that  the  offence  of 
fraudulent  bankruptcy,  being  an  atrocious  species  of  the  crimen  fcdsi, 
ought  to  be  put  upon  a  level  with  those  of  forgery  and  falsifying  the 
coin  (/).  And,  even  without  actual  fraud,  if  the  bankrupt  cannot  make 
it  appear  that  he  is  disabled  from  paying  his  debts  by  some  casual  loss, 
he  shall  by  the  statute  21  Jac.  I.  c  19.  be  set  on  Uie  pillory  for  two 
hours,  with  one  of  his  ears  nailed  to  the  same,  and  cut  off  (6).  To  this 
head  we  may  also  subjoin,  that  by  statute  32  Geo.  II.  c.  28.  it  is  felony, 
punishable  by  transportation  for  seven  years,  if  a  prisoner,  chatged  in  ex- 
ecution for  any  debt  under  100/.,  neglects  or  refuses  on  demand  to  discover 
and  deliver  up  his  effects  for  the  benefit  of  his  creditors  (7),  (8).  A^d  these 
are  the  only  felonious  offences  against  public  trade ;  the  residue  being 
mere  misdemeanors :  as, 

(6)  Stat.  86  Geo.  I.  c.  3t.    99  G«o.  H.  c.  18.    4        (i)  See  book  U.  pan  481, 489. 
Oeo.  III.  c.  19.  («)  Stat.  5  Geo.  II.  c.  30. 

(c)  See  book  I.  page  317.    Beccar,  c.  33.  (/)  Beccar.  ch.  34. 

(3)  By  the  6  Geo.  lY.  c.  106.  after  reciting  effeots ;  or  declining  to  deliver  up  hit  goods, 
the  custome  repeal  act,  the  6  Geo.  IV.  c.  105,  books,  and  writing ;  or  concealing  or  embex- 
all  the  laws  relatiTe  to  the  prevention  of  smug-  sling  any  part  of  his  effects,  to  the  vahu  of  102., 
gling  are  consolidated ;  but  the  provisions  of  with  intent  to  defraud  bis  creditors,  shall  be 
the  act  are  so  numerous  that  they  cannot  be  guilty  of  felony,  and  be  liable  to  transporta- 
comprised  within  the  limit  of  a  note.  tion  for  life,  or  not  less  than  seven  years,  or 

(4)  See  Story's  laws,  ld26,  and  other  acts  to  imprisonment  for  any  term  not  exceeding 
there  referred  to,  as  to  the  law  of  the  U.  S.  seven  years,  as  the  court  before  whom  he  is 

(5)  By  6  Geo.  IV.  c.  16,  all  laws  relating  to  convicted  may  adjudge. 

bankrupts  are  repealed,  and  all  former  provi-  (6)  The  punishment  of  pillonr  is,  by  the 

•ions  are  reduced  into  this  one  Act.    The  dif-  56  Geo.  III.  c.  138,  now  abolished,  except  in 

ferent  frauds  taken  notice  of  do  not  materially  perjuir  and  subordination  thereof. 

"wexy  from  those  mentioned  in  the  text.    By  f  (7)  l3y  the  33  Geo,  III.  c.  5.  the  debt  is  en> 

99  It  is  enacted,  that  the  bankrupt  or  other  per-  larged  to  3002. 

son  swearing  falsely  before  the  commissioners  (8)  There  is  at  present  no  general  bankrupt 

shall  be  guilty  of  perjury,  and  suffer  the  pains  law  in  the  U.  S.,  althou^  Con^ss  has  power 

and  penalties  in  force  against  that  offence,  to  pass  one.    In  New-Vork,  if  an  insolvent 

By  ^  112,  say  bankrupt  neglecting  to  surren-  conceal  his  estate,  books,  dec.  it  is  a  misde- 

der  and  submit  himself  to  be  examined  ',  or  meanor.    (2  R.  S.  681,  §  4 :  p.  23,  ^  35 :  dc  p. 

refusing  to  make  discovexy  of  his  «stata  and  35,  6  3.) 
Vol.  II.                                       64 
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4.  Usury,  which  is  aa  iinlftwfol  contract  upon  the  loan  of  money,  to 
receire  the  same  again  with  exorbitant  increase.  Of  this  also  we  had  oc- 
casion  to  discourse  at  large  in  a  former  volume  {g).  We  there  observed 
that  by  statute  37  Hen.  VIII.  c.  9.  the  rate  of  interest  was  fixed  at  10^  oer 
cent,  per  cmnum,  which  the  statute  13  Eliz.  c.  8.  confirms :  and  ordains  tnal 
all  brokers  shall  be  guilty  of  a  praemunire  that  transact  any  contract^  for 
more,  and  the  securities  themselves  shall  be  yoid.  The  statute  21  Jac.  I. 
c.  17.  reduced  Interest  to  eight  per  cent. ;  and,  it  having  been  lowered  in 
1650,  during  the  usurpation,  to  six  per  cent.,  the  same  reduction  was  re- 
enacted  after  the  restoration  by  statute  12  Car.  II.  c.  13  ;  and  lastly,  the 
statute  12  Ann.  st.  2.  c.  16.  has  reduced  it  to  five  per  cent.     Wherefore  not 

only  all  contracts  for  taking  more  are  in  themselves  totally  void, 
[*157]    but  also  the  lender  shall  forfeit  treble  the  *money  borrowed  (9). 

Also,  if  any  scrivener  or  broker  takes  more  than  Bve  shillings  per 
cent,  procuration-money,  or  more  than  twelv^pence  for  making  a  bond,  he 
shall  forfeit  201.  with  costs,  and  shall  suffer  imprisonment  for  half  a  year. 
And  by  istt^ute  17  Geo.  III.  c.  26.  to  take  more  than  ten  shillings  per  cent. 
for  procuring  any  money  to  be  advanced  on  any  life-annuity,  is  made  an 
indictable  misdemeanor,  and  punishable  with  fine  and  imprisonment :  as  is 
also  the  offence  of  procuring  or  soliciting  any  infant  to  grant  any  life-an* 
nuity ;  or  to  promise,  or  otherwise  engage,  to  ratify  it  when  he  comes  of 
age  (10),  (II). 

5.  Cheating  is  another  offence,  more  immediately  against  public  trade ; 
as  that  cannot  be  carried  on  without  a  punctilious  regard  to  common 
honesty,  and  faith  between  man  and  man.  Hither  therefore  may  be  re- 
ferred that  prodigious  multitude  of  statutes,  which  are  made  to  restrain  and 
punish  deceits  in  particular  trades,  and  which  are  enumerated  by  Hawkins 
and  Bum,  but  are  chiefly  of  use  among  the  traders  themselves.  The  of- 
fence also  of  breaking  the  assise  of  bread,  or  the  rules  laid  down  by  the  law, 
and  particularly  by  the  statutes  31  Geo.  II.  c.  29,  3  Geo.  III.  c.  11,  and 
13  Geo.  III.  c.  62.  for  ascertaining  its  price  in  every  given  quantity,  is 
reducible  to  this  head  of  cheating ;  as  is  likewise  in  a  peculiar  manner 
the  offence  of  selUng  by  false  weights  and  measures ;  the  standard  of  which 
fell  under  our  consideration  iu  a  former  volume  (A)  (12).  The  punishment 
of  bakers  breaking  the  assise,  was  anciently  to  stand  in  the  pillory,  by 
statute  51  Hen.  III.  st.  6.  and  for  brewers  (by  the  same  act)  to  stand  in 

ig)  See  book  H.  page  455,  ftc.  (A)  See  book  I.  page  S74. 

(9)  One  hnlf  of  the  penalty  is  given  by  the  an  indictable  offence,  fee  2  Borr.  799.  4  T.  R 
statute  to  the  prosecutor,  the  other  half  to  the  205.  8  East,  41.  1  Chit.  Crim.  Law,  549. 
kiu^. — It  is  remarkable  that  such  was  the  pre-  (10)  This  act  is  repealed  as  to  annuities 
judice  in  ancient  times  against  lending  money  gninted  since  the  14  July,  1813,  by  the  S3 
upon  interest,  that  the  first  sutute,  the  37  Geo.  III.  c.  141,  but  similar  prorisions  are  re- 
Hen.  VIII.  c.  9.  by  which  it  was  legalized,  enacted. 

was  afterwards  repealed  by  6  &  6  Edw.  VI.  (11)  Interest  in  New-York  is  7  per  cent.. 

c.  20.  by  which  all  interest  was  prohibited,  the  and  the  taking  of  more  destroys  the  liabili^ 

money  lent  and  the  interest  were  forfeited,  of  the  borrower  for  any  part  of  the  debt.  (1  R. 

and  we  offender  was  subject  to  fine  and  im-  S.  772.)    One  half  per  cent,  is  allowed  as  & 

prisonment — ^We  hare  before  obserred,  that  compensation  to  brokers.    Id.  709. 

the  policy  of  limiting  the  rate  of  interest  upon  ( 12)  The  principal  act  now  in  force,  relative 

a  contract  for  the  loan  of  money  is  denied  in  to  the  different  weighto  and  measures,  ia  the 

BDodem  times,  but  Gato  was  of  a  different  opi-  5  Geo.  IV.  e.  76.  (continued  and  amended  hm 

nion.    Cum  itttt  qui  quasierat,  dixusett  Quid  6  Geo.  IV.  c.  12.)    The  35  (?eo.  III.  c.  1Q2. 

famenari  f    Turn  Cato,  Quid  hominan,  inquit,  37  Geo.  III.  o.  143.  and  55  Geo.  111.  e.  43.  re. 

ocadmT  Cic  Off.  late  to  the  examination  of  weights  aad  mea- 

We  have  already  considered  what  will  con-  sures.    See  5  Bun.  24  ed.  tit  Waig|iia  m^ 

ttitnte  usury,  ante,  2  book  403.    That  usury  is  Measures. 
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die  tumbrel  or  dangcart  (>):  which,  as  we  learn  from  domesd&y  book, 
was  the  prniishment  for  knavish  brewers  in  the  city  of  Chester  so  early  as 
the  reign  of  Edward  the  Confessor.  **  Malam  ceretnsiam  faciens^  in  cath^* 
drapanehatur  stercoris  (y)."  But  now  the  general  punishment  for 
all  frauds  W  this  kind,  if  indicted  (as  they  may  be)  at  common  [*158] 
law,  is  by  fine  and  imprisonment :  though  the  easier  and  more 
usual  way  is  by  levying  on  a  summary  conviction,  by  disuress  and  salci 
the  forfeitures  imposed  by  the  several  acts  of  parliament  Lastly,  any 
deceitful  practice,  in  cozening  another  by  artful  means,  whether  in  matters 
of  trade  or  otherwise,  as  by  playing  with  false  dice,  or  the  like,  is  punish« 
able  with  fine,  imprisonment,  and  piUory  (k)  (13).  And  by  the  statutes 
33  Hen.  Ylil.  c.  1.  and  30  Geo.  II.  c.  24.  if  any  man  defrauds  another  of 
any  valuable  chattels  by  colour  of  any  false  token,  counterfeit  letter,  or 
false  pretence,  or  pawns  or  disposes  of  another's  goods  without  the  consent 
of  the  owner,  he  shall  suffer  such  punishment  by  imprisonment,  fine,  pil- 
lory, transportation,  whipping,  or  other  corporal  pain,  as  the  court  shall 
direct  (14),  (15),  (16). 


(»)  » Inst.  910. 

(»  Seia.  Ut.  of  h<m.  b.  i,  c.  6, « 1 


(Jb)l  Hawk.  P.O.  168. 


( 13)  PiUoiy  is  now  aboUshed  by  the  56  Geo. 
III.  c  138.  S«e  in  general,  3  Chit.  Crim. 
Law,  094,  995.  The  cesee  in  which  fraud  la 
indictable  at  common  law,  seem  confined  to 
the  use  of  false  weights  and  measures,  the 
selling  of  soods  with  counterfeit  marks,  play- 
ing with  false  dice,  and  frauds  affecting  the 
course  of  justice,  and  immediately  injuring 
the  interests  of  the  public  or  crown :  and  it  is 
settled  that  no  mere  fraud,  not  amounting  to 
felony,  is  an  indicuble  offence  at  common  law, 
anless  it  affects  the  public,  2  Burr.  1125.  1 
BU.  Rep.  273.  S.  C. 

(14)  Fillory  is  now  abolished  by  the  56  Oeo. 
III.  o.  138.  The  general  pawn-broken'  aet, 
39  ^  40  Oeo.  III.  c  99.  ▼irtually  repeals  the 
30  Qeo.  U.  Q.  24.  as  to  the  pawning  of  an- 
other's goods  without  the  consent  of  the  own- 
er, and  the  offence  is  thereby  punishable  by 
penalties. 

The  provisions  of  Hen.  VIII.  de  Geo.  II. 
are  exunded  bv  the  62  Oeo.  UI.  o.  64.  to  ob- 
taining bonda,  bills  of  exchange,  bank  notes, 
aeeurities,  or  orders  for  the  payment  of  money, 
or  the  transfer  of  goods,  or  any  Talnable  thing 
whatever.  By  the  3  Oeo.  I V.  c.  14.  the  of- 
fender may  be  sentenced  to  hard  labour.  See 
as  to  this  offence,  3  Chit.  Crim.  Law,  996,  die 

These  acto  extend  to  every  description  of 
fidse  pretences  by  which  goods  msy  be  obtain- 
ed with  intent  to  defraud,  3  T.  R.  103. 

(15)  Now,  by  7  and  8  Geo.  IV.  e.  99,  ^  53. 
reciting,  "  that  a  failure  of  justiee  frequently 
arises  from  the  subtle  distinction  between  lar* 
eeny  end  fraud,^  it  is,  "  for  remedy  thersof," 
enacted,  "  that  if  any  person  shall,  by  any 

.folae  pretence,  obtain  from  any  other  person 
9ttj  chattel,  money,  or  other  TsluaUe  security, 
with  intent  to  cheat  or  defraud  any  perton  of 
the  same,  every  sneh  offender  shall  oe  guilty 
of  a  misdemeanor,  and,  beioc  oonvieted  there- 
of, shell  be  liable,  at  the  dieoretion  of  the 
eourtt  to  be  transported  for  seven  yeait,  or  to 
•offer  fine  or  impiisonment,  or  both,  as  the 
eoui  ahsil  nwazd;  provided,  that  if  upon  the 


trial  of  any  person  indieted  for  such  misde* 
meaner,  it  shall  be  proved  that  he  obtained 
the  property  in  question  in  any  such  manner 
as  to  amount  in  law  to  larceny,  he  shall  not. 
by  rsason  thereof,  be  entitled  to  be  ecquittea 
of  such  misdemeanor ;  and  no  such  indictment 
shall  he  removable  by  certiorari ;  and  no  per- 
son tried  for  such  miidemeanor  shall  be  liable 
to  be  afterwards  prosecuted  for  larceny  upon 
the  same  facts.*'  In  an  indictment  under  this 
statute,  according  to  the  rules  of  construction 
applicable  to  former  statutes  on  this  subjecti 
which  seem  equally  applicable  to  this,  the  pre* 
tenees  must  be  set  forth,  and  most  be  nega* 
tived  by  special  averaients.  2  T.  R.  561 ;  2 
M.  and  8.  379.  The  whole  of  the  pretence 
charged,  need  not,  however,  be  proved ;  proof 
of  part  of  the  pretence,  and  that  the  property 
was  obtained  thereby,  is  sufficient.  Rex'v. 
Hill,  R.  and  R  C.  G.  190.  Obtaining  mods 
by  fraudulently  giving  in  payment  a  check 
upon  a  banker  with  whom  the  party  keeps  no 
cash,  and  which  he  knows  will  not  be  paid, 
has  been  held  an  indictable  offence,  and  would, 
it  seems,  be  such  within  this  statute.  Rex  v. 
Jackson,  3  Csmp.  370.  The  Isnguage  of  the 
30  Oeo.  IL  c.  24,  made  the  offence  of  obtain- 
ing monev  upon  folse  pretences  consist  in 
tlie  aetoally  obtaining  the  money,  and  not  in 
using  a  false  pretence  for  the  porpose  of  ob- 
taining the  money;  it  has  been  held,  there* 
fore,  that,  in  an  indictment  on  thkt  statute,  the 
venue  must  be  laid  in  the  county  where  the 
false  pretence  is  used.  Rex  «.  Buttery,  cited 
in  Pearson  v.  M*Oowran,  5  D.  and  R  616 ;  3 

B.  and  C.  700,  {ler  Abbott^  C.  J.  Where  the 
fraud  practised  is  properly  the  groond  for  a 
eivil  action,  an  indictment  for  obtaining  mo- 
ney by  false  pratencee  cannot  be  supported 
Rex  e.  Codrington,  1  0.  and  P.  661.  See 
further  upon  this  subject,  2  Bast,  P.  0.  67S, 
818,  819,  829,  830;  6T.  R  565;  R.  and  R. 

C.  C.  81, 127, 317, 604. 

(16)  In  New-York,  the  2  R.  S.  677,  ^  53»  it 
as  full  as  the  7  dc  8  Oeo.  IV.o.  29, 1 63, quoted 
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6.  The  offence  otforesiaUing  (17)  the  market  is  also  an  offence  against 
public  trade.  This,  which  (as  well  as  the  two  following)  is  also  an  offence 
at  common  law  (/),  was  described  by  statute  5  &  6  Edw.  YL  c.  14.  to  be 
the  buying  or  contracting  for  any  merchandise  or  victual  coming  in  the  way 
to  market ;  or  dissuading  persons  from  bringing  their  goods  or  provisions 
there  ;  or  persuading  them  to  enhance  the  price,  when  there :  any  of 
which  practices  make  the  market  dearer  to  the  fair  trader. 

7.  Regrating  was  described  by  the  same  statute  to  be  the  buying  of 
com,  or  other  dead  victual,  in  any  market,  and  selling  it  again  in  the  same 
market,  or  within  four  miles  of  the  place.  For  this  also  enhances  the 
price  of  the  provisional  as  every  successive  seller  must  have  a  successive 
profit 

8.  Engrossing  was  also  described  to  be  the  getting  into  one's  possession, 
or  buying  up,  large  quantities  of  com,  or  other  de»l  victuals,  with  intent 
to  sell  them  again.  This  must  of  course  be  injurious  to  the  public,  by  put- 
ting it  in  the  power  of  one  or  two  rich  men  to  raise  the  price  of  provi* 
sions  at  their  own  discretion  (18).     And  so  the  total  engrossing  of  any 

(0  lHawk.P.C.lM. 


in  Mr.  Ryhiul't  note,  and  tba  pQiiithaient 
may  be  thrae  yaaxs'  impriaonment  and  a  fine 
of  taree  ttmea  the  value  of  the  property  taken : 
if  the  faUe  token  were  a  note  of  a  pretended 
bank,  the  ponishment  may  be  seven  yean'  im- 
prisonment. 

To  personate  another,  and  in  that  character 
to  marry  another,  or  to  become  bail  or  confess 
a  judgment,  or  to  acknowledge  an  instrument 
that  may  be  recorded,  or  to  do  any  act  in  a  cause 
whereby  the  person  personated  may  sustain 
loss,  may  be  punished  by  imprisonment  for  10 
years.  By  personating  another  to  receive 
property  intended  for  that  other,  is  punishable 
in  Uie  same  manner  as  stealing  such  property. 
The  producing  of  s  pretended  child  of  another, 
BO  as  to  deprive  another  of  a  distributive  share 
of  personal  estate,  or  of  an  inheritance,  is  po- 
nisnable  with  10  years*  imprisonment.  Any 
one  receiving  an  infant  under  six  years,  and 
substituting  another  to  its  psrent  or  guardian, 
may  be  imprisoned  for  seven  years.  (2  R.  8. 
676,  677.) 

(17)  In  New-York  there  is  no  act  of  the 
lejislature  against  this  or  anv  of  the  other 
oitences  afterwards  mentionen  in  this  chapter 
if  done  without  anjr  combination  :  perhaps  a 
eonMpiraey  to  commit  these  acts  might  come 
within  the  6th  class  of  conspiracies  mentioned 
in  2  R.  S.  691 ;  (see  note  31.  p.  137,  ante,),  as 
they  might  be  deemed  injurious  to  trade  and 
oommerce.  The  common  law  may  still  pre- 
vail ;  and  there  are  in  some  oities  and  villages 
local  prohibitions  of  such  acts. 

(18)  By  the  31  Geo.  III.  c.  30,  com  may  be 
bought  for  the  purpose  of  storing  in  granaries 
and  reselling  it. 

The  modem  law  on  this  subject  is  well  dis- 
cussed in  1  East,  143 ;  (and  see  2  Chit.  Grim. 
Law,  527,  &c.)  In  that  case  it  was  decided 
that  spreading  rumours  with  intent  to  raise 
the  price  of  a  particular  species  of  aliment, 
endeavouring  to  enhance  its  price  by  persuad- 
ing others  to  abstain  from  bringing  it  to  mar- 
ket, and  engrossing  large  qnantitioa  in  or- 


Btprie 

oasioned  by  his  own  artifices,  are  offences  in- 
dictable at  common  law,  and  subject  the  party 
so  acting  to  fine  and  imprisonment  at  the  dis- 
cretion of  the  court  in  which  he  is  convicted. 
It  was  also  held,  that  hops,  though  not  used 
immediately  for  food,  fall  within  this  rule. 
But,  at  the  present  day,  it  would  probably  be 
holden  that  no  offence  is  eonunitted  unless 
there  is  kn  intent  to  raise  the  prioe  of  provi- 
stons  by  the  conduct  of  the  party.  For  the 
men  transfer  oX  a  purohase  in  the  maHcet 
where  it  is  made,  the  buying  articles  before 
they  arrive  at  a  public  market,  or  the  pnrehaa- 
ing  a  latge  quantity  of  a  particular  article,  can 
scarcely  he  regarded  as  in  themselves  neces- 
sarily iniurious  to  the  community,  and  as  such« 
indictable  offences ;  a  party  buying  and  sell- 
ing sgain,  does  not  necessarily  incresse  the 
price  of  the  commodity  to  the  consumer,  for 
the  division  of  labour  or  occupations  will  in 
general  occasion  the  commodity  to  be  sold 
cheaper  to  the  consumer,  see  Smith's  Wealth 
of  Na.  vol.  ii.  309,  and  index,  title  *'  Labour ;" 
and  many  cases  may  occur  in  which  a  most 
landablo  motive  may  exist  for  buying  up  large 
quantities  of  the  same  commodity.  See  the 
arguments,  dec.  in  14  East,  406.  15  East, 
611.  Indeed,  in  the  case  of  the  King  v.  Rus- 
by,  on  the  indictment  being  argued,  the  court 
were  equally  divided  on  the  question,  whether 
regrating  is  an  indictable  offence  at  common 
law,  and  though  the  defendant  was  convicted, 
no Jud|ment  was  ever  passed  upon  him.  MSS. 
**  Ksising  and  spreading  a  story  that  wool 
would  not  be  suffered  to  be  exported  in  such  % 
year,  probably  by  some  stock-jobbers  in  tho«e 
times,  whereby  the  value  of  wool  was  beaten 
down  though  it  did  not  appear  the  defendants 
reaped  any  particular  advantage  by  the  deceit, 
was,  on  account  of  ita  being  an  injury  to  tiade, 
punished  by  indictment ;  and  a  oonfedereey 
without  a  further  act  done  to  impoverish  the 
farmere  of  excise,  and  lessen  the  dutT,  hae 
been  held  an  offence  punishable  by  inioi 
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•dier  commoditjr,  with  an  intent  to  sell  it  at  an  unreasonable  *price,  [*159] 
is  an  offence  indictable  and  fineable  at  the  common  law  (m). 
And  the  general  penalty  for  these  three  offences  by  the  common  law  (for 
«l11  the  statutes  concerning  them  were  repealed  by  12  Geo.  III.  c.  71.)  is, 
as  in  other  minute  misdemeanors,  discretionary  fine  and  imprisonment  (n). 
Among  the  Romans  these  offences  and  other  mal-praetices  to  raise  the 
price  of  provisions,  were  punished  by  a  pecuniary  mulcb  "  Poena  viginH 
mireerum  staiuiiur  adversus  eumt  qui  contra  annonam  fecerit,  soeietai&mve 
^aierit  quo  annona  eariorfiat  {p). 

9.  Monopolies  are  much  the  same  offence  in  other  branches  of  trade, 
that  engrossing  is  in  provisions :  being  a  licence  or  privilege  allowed  by 
the  king  for  the  sole  buying  and  selling,  making,  working,  or  using  of  any 
thing  whatsoever ;  whereby  the  subject  in  general  is  restrained  from  that 
liberty  of  manufacturing  or  tracing  which  he  had  before  (p).  These  had 
been  earned  to  an  enormous  height  during  the  reign  of  queen  Elizabeth ; 
and  were  heavily  complained  of  by  sir  Edward  Coke  (^),  in  the  beginning 
of  the  reign  of  king  James  the  First :  but  were  in  great  measure  reme- 
died by  statute  21  Jac.  I.  c.  3.  which  declares  such  monopolies  to  be  con- 
trary to  law  and  void  (except  as  to  patents,  not  exceeding  the  grant  of 
fourteen  years,  to  the  authors  of  new  inventions ;  and  except  also  patents 
concerning  printing,  saltpetre,  gunpowder,  great  ordnance,  and  shot) ;  and 
monopolists  are  punished  with  the  forfeiture  of  treble  damages  and  dou- 
ble costs,  to  those  whom  they  attempt  to  disturb ;  and  if  they  pxocure  any 
action,  brou^t  against  them  for  these  damages,  to  be  stayed  by  any  extra- 
judicial order,  other  than  of  the  court  wherein  it  is  brought,  they  incur  the 
penalties  of  praemunire.  Combinations  also  among  victuallers  or  artificers, 
to  raise  the  price  of  provisions,  or  any  commodities,  or  the  rate  of  la- 
bour (19),  are  in  many  cases  severely  punished  by  particular  statutes ; 
and  in  general  by  statute  2  <&  3  Edw.  VI.  c  15.  with  the  forfeiture  of  10^ 
or  twenty  days'  imprisonment,  with  an  allowance  of  only  bread  and  wa- 
ter for  the  first  offence ;  20/.  or  the  pillory,  for  the  second ;  and 
*402.  for  the  third,  or  else  the  pillory,  loss  of  one  ear,  and  perpetual  [*160] 
infamy.  In  the  same  manner,  by  a  constitution  of  the  emperor 
Zeno  (r),  all  monopolies  and  dombinationB  to  keep  up  the  price  of  merchan- 

(M)  Cro.  Car.  S39.  ip)  1  Hawk.  P.  C.  231.  , 

in)  1  Hawk.  P.  C.  SS5.  {q)  3  Inst.  81. 

(0)  ¥f.  48.  It,  S.  (r)  Cod.  4.  59.  1. 

tioD.**  Opinion  of  Mr.  West,  2  Chalmers  them  from  hirine  themselTes,  compelling  them 
di7,  dec.  U  is  an  indictable  offence,  to  con-  to  belong  to  duos,  &c.  or  to  pay  fines,  or  fore- 
spire  on  a  particular  da^  by  false  rumours  to  in^  roanufActiires  to  alter  their  mode  of  car- 
raise  the  price  of  public  goTernment  funds,  ryin^  on  their  business,  are  punishable  with 
with  intent  to  injure  the  subjects  who  should  imprisonment,  with  or  without  hard  labour,  for 
purchase  on  that  day ;  and  that  the  indictment  three  months.  The  remaining  clauses  provide 
was  well  enough,  without  specifying  the  par-  for  the  mode  of  conviction  of  offenders  before 
tiolaar  persons  who  purchased,  as  the  persons  justices  of  the  peace.  For  the  form  snd  le- 
iniended  to  be  injured,  and  that,  the  public  go-  ouisities  of  convictions  for  these  offences  un- 
remment  funds  of  this  kingdom  might  mean  der  former  Acu  of  Parliament,  see  Rex  e. 
«ither  the  British  or  Irish  funds,  which,  since  Nieid,  6  East,  417 ;  Rex  v.  Rideway,  1  D. 
the  unidn,  were  each  a  part  of  the  funds  of  the  and  R.  123,  5  B.  and  A.  527 ;  Pafey  on  Con- 
United  Kingdom.  3  M.  dc  S.  67.  victions,  2d  Ed.  by  Dmeiing^  99  et  seq.  By  9 
(19)  By  the  6  Gea  IV.  c.  129,  %  1,  all  acts  Geo.  I V.  c.  31,  ^  25,  assaults  in  pursuance  of 
^relative  to  combinations  of  workmen,  or  mas-  any  conspiracy  to  raise  the  rate  of  wages,  and 
stars,  as  to  wages,  time  of  working,  quantity  ^  26,  assaults  upon  certain  workmen  to  prs- 
«f  work,  dec.  are  repealed.  By  9  2,  persons  vent  them  from  working  at  their  trades,  are 
compelling  journeymen  to  leave  their  employ-  punishable  with  imprisonment  and  hard  lalwar. 
■Moty  or  to  retain  work  unfinished,  preventing 
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diBe,  pnmskmsv  or  workmanship,  were  prohibited  upon  ptin  of  fotfeitne  of 
goods  and  perpetual  banishment. 

10.  To  exercise  a  trade  in  any  town,  without  having  prenously  serred 
as  an  apprentice  for  seven  years  («),  is  looked  upon  to  be  detrimental  to 
public  Uade,  upon  the  supposed  want  of  sufficient  skill  in  the  trader :  and 
therefore  is  punished  by  statute  5  £liz.  c.  4.  with  the  forfeitnre  of  forty 
shillings  by  the  montli  (20). 

11.  Lastly,  to  prevent  the  destruction  of  our  home  manufactnres  by 
transporting  and  seducing  our  artists  to  settle  abroad,  it  is  provided  by  stalote 
5  Geo.  I.  c.  87.  that  such  as  so  entice  or  seduce  them  shall  be  fined  100/. 
nnd  be  imprisoned  three  months :  and  for  the  second  offence  shall  be  fined 
at  discretion,  and  be  imprisoned  a  year :  and  the  artificers,  so  going  into 
foreign  countries,  and  not  returning  within  six  months  after  warning  given 
them  by  the  British  ambassador  where  they  reside,  shall  be  deemed  aliens, 
and  forfeit  all  their  land  and  goods,  and  shall  be  incapable  of  any  legacy  or 
gift.  By  statute  23  Geo.  II.  c.  13.  the  seducers  incur,  for  the  first  ^ence, 
a  forfeiture  of  500/.  for  each  artificer  contracted  with  to  be  sent  abroad,  and 
imprisonment  for  twelve  months ;  and  for  the  second,  1000/.  and  are  liable 
to  two  years'  imprisonment :  and  by  the  same  statute,  connected  witk  14 
Geo.  III.  c.  71.  if^ny  person  exports  any  tools  or  utensils  used  in  the  silk, 
linen,  cotton,  or  woollen  manufactures  (excepting  woolcards  to  North  Ame- 
rica) (<),  he  forfeits  the  same  and  200/.,  and  the  captain  of  the  ship  (having 
knowledge  thereof)  100/. ;  and  if  any  captain  of  a  king's  ship,  or  officer 
of  the  customs,  knowingly  suffers  such  exportation,  he  forfeits  100/.  and 
his  employment ;  and  is  for  ever  made  incapable  of  bearing  any  pnUic  of- 
fice :  and  every  person  collecting  such  tools  or  utensils,  in  order  to  export 
the  same,  shall,  on  conviction  at  the  assises,  forfeit  such  tools  and  also 
200/.  (21). 


CHAPTER  XIII. 


OF  OFFENCES  AGAINST  THE  PUBLIC  HEALTH,  AND 
THE  PUBLIC  POLICE  OR  OECONOMY. 

The  fourth  species  of  offences,  more  especially  affecting  the  common- 
wealth, are  such  as  axe  against  the  public  health  of  the  nation ;  a  concern 
of  the  highest  importance,  and  for  Uie  preservation  of  which  there  are  in 
many  countries  special  magistrates  or  curators  appointed. 

1.  The  first  of  these  offences  is  a  felony ;  but,  by  the  blessing  of  Provi- 

It)  See  book  I.  page  4S7.  (0  Stat.  15  Geo.  m.  c.  S. 

(20)  The  54  Geo.  III.  e.  96,  §  1.  repeals  eo  Tides,  that  the  castoms  of  London  Qonoomag 
Duoh  of  Uie  5  EUx.  c.  i,  as  provides  that  per-  apprentices  are  not  to  be  affected.  For  th* 
sons  shall  not  exercise  any  art  or  manual  oc-  decisions  apon  the  5  £lis.  c.  4,  respecting  tba 
enpation,  except  they  had  served  an  appren-  exercising  of  trades  by  unqualified  penona, 
ticesbip  of  seven  years.  ^  2  renders  valid  see  2  Harrison's  Digest,  618,  title  TVade. 
certain  indentures  of  apprenticeship  which  (21)  Ail  the  statutes  prohibiting  artifioan 
would  have  been  void  bv  certain  provisions  from  going  abroad  are  repealed  by  5  Geo.  IV. 
in  the  old  Act,  and  repeals  the  part  of  the  Act  c.  97 ;  so  that  artists  may  now  settle  ia  fib- 
containing  such  provisions.  ^  3  provides  thst  reign  parts  without  any  restrietione  or  lisikiU. 
justices  may  determine  oomplainu  respecting  ties, 
apprenticeships  as  heretofore.    And  f  4  pro- 
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dence  for  more  than  a  century  past,  incapable  of  being  committed  in  this 
nation.  For  by  statute  1  Jac.  I.  c.  31.  it  is  enacted,  that  if  any  person  in- 
fected with  the  plague,  or  dwelling  in  any  infected  house,  be  commanded 
by  the  mayor  or  constable,  or  other  head  officer  of  this  town  or  viU,  to  keep 
his  house,  and  shall  venture  to  disobey  it,  he  may  be  enforced,  by  the 
watchmen  appointed  on  such  melancholy  occasions,  to  obey  such  necessary 
command  :  and,  if  any  hurt  ensue  by  such  enforcement,  the  watchmen  are 
thereby  indemnified.  And  farther,  if  such  person  so  commanded  to  confine 
himself  goes  abroad,  and  converses  in  company,  if  he  has  no  plague  sore 
upon  him,  he  shall  be  punished  as  a  vagabond  by  whipping,  and  be  bound 
to  his  good  behaviour ;  but,  if  he  has  any  infectious  sore  upon  him,  un- 
cored,  he  then  shall  be  guilty  of  felony.  By  the  statute  26  Geo. 
II.  c.  26.  (explained  and  amended  by  29  Geo.  II.  c.  8.)  the  *me-  [*162] 
thod  of  performing  quarantine,  or  forty  days'  probation,  by  ships 
coming  Arom  infected  countries,  is  put  in  a  much  more  regular  and  effec- 
tual order  than  formerly,  and  masters  of  ships  coming  from  infected  places 
and  disobe3ang  the  directions  there  given,  or  having  the  plague  on  board 
and  concealing  it,  are  guilty  of  felony  without  benefit  of  clergy.  The 
same  penalty  also  attends  persons  escaping  from  the  lazarets,  or  places 
wherein  quarantine  is  to  be  performed ;  and  officers  and  watchmen  neg- 
lecting their  duty ;  and  persons  conveying  goods  or  letters  from  ships 
performing  quarantine  (1),  (2). 

2.  A  second,  but  much  inferior  species  of  oflfence  against  public  health 
10  the  seUing  of  unwholesome  provisions  (3).  To  prevent  which  the  statute 
51  Hen.  III.  st.  6.  and  the  ordinance  for  bakers,  c.  7.  prohibit  the  sale  of 
corrupted  wine,  contagious  or  unwholesome  fiesh,  or  flesh  that  is  bought  of 
a  Jew ;  under  pain  of  amercement  for  the  first  ofi*ence,  pillory  for  the  se- 
cond, fine  and  imprisonment  for  the  third,  and  abjuration  of  the  town 
for  the  fourth.  And  by  the  statute  12  Car.  II.  c.  25,  ^  11.  any  brewing  or 
adulteration  of  wine  is  punished  with  the  forfeiture  of  100^  if  done  by  the 
wholesale  merchant ;  and  402.  if  done  by  the  vintner  or  retail  trader  (4). 
These  are  all  the  offences  which  may  properly  be  said  to  respect  the  pub- 
lic health. 

V.  The  last  species  of  offences  which  especially  affect  the  common- 
wealth, are  those  against  the  public  police  or  oeconomy.  By  the  public 
police  and  oeconomy  I  mean  the  due  regulation  and  domestic  order  of  the 
kingdom ;  whereby  the  individuals  of  the  state,  like  members  of  a  well- 

^1)  By  the  6  Geo.  lY.  c.  78.  all  the  prior  Tlce,  to  render  him  criminally  liable.  2  East,  P. 
statutes  relatire  to  the  qaarantine  laws  are  re-  C.  822.  6  East,  133  to  141.  If  a  baker  direct 
pealed,  and  other  provisions  are  made,  similar  his  servant  to  make  bread  containing  a  specific 
m  their  nature  to  the  former :  see  the  prior  quantity  of  alum,  which,  when  mixed  with  the 
statutes  and  decisions  thereon.  Bum  J.  24  ed.  other  ingredients  is  innoxious,  but  in  the  exe- 
tit.  Plague  ;  2  Chit.  Grim.  Law,  551 ;  and  2  cation  of  these  orders,  the  agent  mixes  up  the 
Chit.  Commercial  L.  02  to  87.  drag  in  so  unskilful  a  way  that  the  bread  be- 
lt is  a  misdemeanor  at  common  law  to  ex-  •  comes  unwholesome,  the  master  will  be  liable 


pose  a  person  labouring  under  an  infectious  to  be  indicted.    3  M.  &  8.  10.     4  Camp.  10. 

disorder,  as  the  small  pox,  in  the  streets  or  But  an  indictment  will  not  lie  against  a  miller 

other  public  places.    4M.  &  S.  73.  272.    An  for  receiving  good  barley  to  nind  at  his  miU, 

indictment  lies  for  lodcingpoor  persons  in  an  sad  deliTenng  a  mixture  ot  oat  and  barley 

nnhealthy  place.    Cald.  432.  which  is  musty  and  unwholesome.    4  M.  & 

(2)  As  to  quarantines  in  Nsw-YoiIl,  see  1  S.  214. 

R.  8.  425,  dus.  (4)  And  by  the  1  Wm.  dc  M.  st  1.  e.  34.  s. 

(3)  It  is  a  misdemeanor  st  common  law  to  20.  any  person  selling  wine,  corrupting  or 
give  any  person  injurious  food  to  eat,  whether  adulteratmg  it,  or  selling  it  so  adulterated, 
ue  offenaar  be  excited  by  malice,  or  a  desire  of  shaU  forfeit  3001.,  half  to  the  kin^,  and  half  to 
gain ;  nor  is  it  necessary  he  should  be  a  public  the  informer,  and  shall  be  imprisoned  three 
eontraetor,  or  the  injury  done  to  the  publie  ser^  months. 
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governed  family,  are  bound  to  conform  their  general  behavioiir  to  the  rales 
of  propriety^  good  neighbourhood,  and  good  manners  ;  and  to  be  decent, 
industrious,  and  inoffensive  in  their  respective  stations.  This  head  of  of- 
fences must  therefore  be  very  miscellaneous,  as  it  comprises  all  such  ciimes 
as  especially  affect  public  society,  and  are  not  comprehended  under  any  of 
the  four  preceding  species.     Thetfe  amount,  some  of  them  to  felony,  and 

others  to  misdemeanors  only.  Among  the  former  are, 
[*163]  *1.  The  offence  of  clandestine  marriages :  fmr  by  the  atatute  26 
Geo.  II.  c.  33.  1.  To  solemnize  marriage  in  any  other  placa  be« 
sides  a  church,  or  public  chapel  wherein  banns  have  been  usually  pub- 
lished, except  by  licence  from  the  archbishop  of  Canterbury ; — and,  2.  To 
solemnize  marriage  in  such  church  or  chapel  without  due  publieation  of 
banns,  or  licence  obtained  from  a  proper  authority ;— -do  both  of  them  not 
only  render  the  marriage  void,  but  subject  the  person  solemnizing  it  to 
felony,  punished  by  transportation  for  fourteen  years :  as,  by  three  former 
statutes  (a),  he  and  his  assistants  were  subject  to  a  pecuniary  forfeiture  of 
100/.  3.  To  make  a  false  entry  in  a  marriage  register;  to  alter  it  when 
made  ;  to  forge,  or  counterfeit  such  entry,  or  a  marriage  licence  :  to  cause 
or  procure,  or  act  or  assist  in  such  forgery ;  to  utter  the  sane  as  true, 
knowing  it  to  be  counterfeit ;  or  to  destroy  or  procure  the  destruction  of 
any  register,  in  order  to  vacate  any  marriage,  or  subject  any  person  to  the 
penalties  of  this  act;  all  these  offences,  knowingly  and  wilfully  committed^ 
subject  the  party  to  the  guilt  of  felony  without  benefit  of  clergy  (5),  (6). 

2.  Another  felonious  offence,  with  regard  to  this  holy  estate  of  matrimony, 
is  what  some  have  corruptly  called  bigamy,  which  properly  signifies  being 
twice  married ;  but  is  more  justly  denominated  polygamy  ^  or  having  a  plu- 
rality of  wives  at  once  (b).  Such  second  marriage,  living  the  for* 
[*164]  mer  husband  or  wife,  is  simply  void,  and  a  mere  nullity,  by  the  *ec- 
clesiastical  law  of  England  :  and  yet  the  legislature  has  thought 
it  just  to  make  it  felony,  by  reason  of  its  being  so  great  a  violation  of  the 


(a)  0  ft  7  W.  III.  c.  6.  7  *  8  W.  III.  c.  S5.  10 
Ann.  c.  19, «  170. 

(6)  S  Inst.  88.  Bigamy,  according  to  the  canon- 
ists, consisted  in  marrying  two  virgins  successive- 
ly, one  after  the  death  of  the  other,  or  once  marry- 
ing a  widow.  Such  were  esteemed  incapable  of  or- 
ders, etc.;  and  by  a  canon  of  the  council  of  Lyons, 
J.  D.  1874,  held  under  pope  Gregory  X.  were  omni 
frrviUpe  eUrieaU  mitf alt,  et  eeercumi  fcri  MOifaru 
addietu  (0  Decretal,  1.  IS.)  This  canon  was  adopt- 
ed and  explained  in  England,  by  statute  4  Edw.  I. 


St  9,  c.  9,  txidbigvmijf  thereopon  became  no  nnoom- 
mon  counter-plea  to  the  claim  ef  the  fewnefit  of 
clergy.  (M.  40  JMw.  III.  4S.  M.  11  Hem.  /F.  II.  48. 
M.  13  Hen.  IV.  0  Staundf.  P.  C.  134.)  The  cogm- 
sance  of  the  plea  of  hi/eamf  was  declared  by  sta- 
tute 18  Edw.  III.  St.  9,  c.  9,  to  belong  to  the  court 
christian,  like  that  of  tertorrfy.  But  by  stat.  I  Edw. 
VI.  c.  IS,  ^  16,  bigamy  was  declared  to  be  no  longer 
an  impediment  to  the  claim  of  clergy.  Se«  DaL  SI. 
Dyer,  SOI. 


(5)  This  act  is  now  repealed  by  the  4  Geo. 
IV.  C..76.  and  cleriu  ^  restored. 

By  the  £lBt  secuon  of  the  4  Geo.  IV.  c.  76. 
it  is  felony,  with  transportation  for  life,  to  so- 
lemnize matrimony  in  any  other  place  than  in 
a  church  or  chapel,  wherein  banns  may  be 
lawfully  published,  or  at  any  other  time  than 
between  eight  and  twelro  in  the  momingi  ex- 
cept by  special  licence  from  the  archbishop  of 
Canterbury;  or  to  solemnize  it  without  due 
publication  of  banns  unless  by  licence,  or  to 
solemnize  it  accordinc  to  the  rites  of  the 
church  of  England,  falsely  pretending  to  be 
in  hol]^  orders ;  but  the  prosecution  must  take 
place  in  three  months. 

By  the  28th  section  of  the  same  act  it  is  fe- 
lony, punishable  with  transportation  for  life,  to 
insert  in  the  registry  book  any  false  entry  of 
any  thing  relating  to  any  marriage,  or  to  make, 


alter,  forge,  or  counterfeit  any  snch  entry,  or 
to  make,  alter,  forge,  or  counterfeit  any  licence 
of  marriage,  or  to  utter  or  publiah,  as  true,  any 
such  false,  &c.  register  as  aforesaid,  or  a  copy 
thereof,  or  any  such  false,  dee.  licence ;  or  to 
destroy  any  such  register  book  of  marriages, 
or  an^  part  thereof,  with  intent  to  aroid  any 
marriage,  or  to  subject  any  person  to  anv  oif 
the  penalties  of  that  act.  But  this  net  ooes 
not  extend  to  marriages  of  Quakers  or  Jews. 

Independently  of  this  statute,  these  offen- 
ces were  punishable  at  common  law,  and  sub- 
jected the  offender  to  serera  imprisoniawit  aad 
fine.    2  Sid.  71. 

(6])  There  ars  no  such  laws  in  New-Yoi)(« 

§9  being  left  there  as  it  was  at  coauoon 
ee  2R.  S.  138:  dc  3  14.  Apn.  p.  151. 


manriage  being  left  there  as  it  was  at  coouoon 
law.  See  2  R.  S.  138 :  dc  3  14.  Apn.  p.  151. 
see  also  ante,  book  1.  p.  433,  note  1.  p.  436^ 
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pttUic  oeconomy  and  decency  of  a  well-ordered  state.  For  polygamy  can 
never  be  endured  under  any  rational  civil  establishment,  whatever  specious 
reasons  may  be  urged  for  it  by  the  eastern  naiions,  the  fallaciousness  of 
which  has  been  fully  proved  by  many  sensible  writers  :  but  in  northern 
countries  the  very  nature  of  the  climate  seems  to  reclaim  against  it ;  it 
never  having  obtained  in  this  part  of  the  worlds  even  from  the  time  of  our 
German  ancestors,  who,  as  Tacitus  informs  us  (c),  *'  prope  soli  barbararum 
singulis  uxoribus  cantenti  sunt  J*  It  is  therefore  punished  by  the  laws  both 
of  ancient  and  modern  Sweden  with  death  {d).  And  with  us  in  England 
it  is  enacted  by  statute  1  Jac.  I.  c.  11.  that  if  any  person,  being  married,  do 
afterwards  marry  again,  the  former  husband  or  wife  being  alive,  it  is  felony ; 
but  within  the  benefit  of  clergy.  The  first  wife  in  this  case  shall  not  be 
admitted  as  a  witness  against  ner  husband,  becausfe  she  is  the  true  wife  ; 
but  the  second  may,  for  she  is  indeed  no  wife  at  all  (e) ;  and  so  vice  versa^ 
of  a  second  husband.  This  act  makes  an  exception  to  five  cases  >  in  which 
such  second  marriage,  though  in  the  three  first  it  is  void,  is  yet  no  felo- 
ny (/).  1.  Where  either  party  hath  been  continually  abroad  for  seven 
years,  whether  the  party  in  England  hath  notice  of  the  other's  being  living 
or  no.  2.  Where  either  of  the  parties  hath  been  absent  from  the  other 
eeven  years  within  this  kingdom,  and  the  remaining  par^  hath  had  no 
knowledge  of  the  other's  being  alive  within  that  time.  3.  Where  there  is 
a  divorce  (or  separation  a  mensa  et  thoro)  by  sentence  in  the  ecclesiastical 
court  (7).  4.  Where  the  first  marriage  is  declarad  absolutely  void  by  any 
such  sentence,  and  the  parties  loosed  a  vinculo.  Or,  5.  Where  either  of  the 
parties  was  under  the  age  of  consent  at  the  time  of  the  first  marriage,  for 
m  such  case  the  first  marriage  was  voidable  by  the  disagreement  of  either 
party,  which  the  second  marriage  very  clearly  amounts  to.  But 
*if  at  the  age  of  consent  the  parties  had  agreed  to  the  mararige,  [  *165  ] 
which  completes  the  contract,  and  is  indeed  the  real  marriage  ; 
and  aAerwards  one  of  them  should  marry  again  ;  I  should  apprehend  that 
such  second  marriage  would  be  within  the  reason  and  penalties  of  the 
act  (8). 

(e)  du  Mor.  Otnm.  18.  («)  1  Hal.  P.  C.  M3. 

(d)  Stlernh.  de  jnn  Smoji.  I  8,  c.  S.  (J)  3  Inst.  80.    Kel.  S7.    1  BaL  P.  C.  OM. 

(7)  In  New- York,  5  yaan*  abaene«  ia  a  auf-  yeaxs ;  and  any  auch  offence  may  be  dealt 
ficient  excaae,  but  the  divorce  a  m«?ua  merely  with,  inquired  of,  tried,  determined,  and  pu- 
ia  no  ezcuae  :  and  the  party  whoae  adultery  niabed  in  the  county  where  the  offender  ahall 
baa  been  the  eanae  of  an  abeolute  divorce  can-  be  apprehended,  or  be  iu  cuatody,  aa  if  the  of- 
not  marry.  In  addition  to  the  ezcuaea  men-  fence  had  been  actually  committed  in  that 
tioned  in  the  text,  the  aentence  of  a  husband  county  :  provided  alwaya,  that  nothing  herein 
er  wife  to  impriaonment  for  life  aanctiona  a  contained  shall  extend  to  any  aeeond  marriage* 
new  marriage  by  the  other  part^.  (2  R.  S.  contracted  out  of  England  by  any  other  than 
139,  4  5,  &  687,  ^  9.)  The  puniahment  may  a  abbject  of  hia  majesty,  or  to  any  peraon 
be  imprisonment  for  five  years.  (Id.  ^  8.)  marrying  a  second  time,  whose  huaband  or 
Bee  also,  ante,  note  S,  p.  163.  wife  shall  have  been  continually  abaent  from 

(8)  By  9  Oeo.  IV.  c.  31,  ^  22,  it  is  enacted,  auch  person  for  the  apace  of  aeven  yeara  then 
'*  That  if  any  person  being  married,  ahall  mar-  last  past,  and  shall  not  have  been  hunm  bj^  »udk 
ry  any  other  person  during  the  life  of  the  for-  perton  to  be  living  loUkin  that  tinu,  or  ahall  ex- 
mer  husband  or  wife,  whether  the  second  tend  to  any  person  who  at  the  time  of  such  ae- 
marriage  shall  have  taken  place  in  England  cond  marriage  ahall  have  been  divorced  from 
w  eUewhere^  erery  such  offender,  and  evenr  the  bond  of  the  first  marriage,  or  to  any  person 
peraon  eounaelling,  aiding,  or  abetting  such  whoae  former  marriage  shall  have  been  aeclar- 
offender,  ahall  be  guiltv  of  felony,  and,  being  ed  void  by  the  sentence  of  any  court  of  com- 
eoDvicted  thereof,  shall  be  liable  to  be  tmus-  petent  juriadiction.** 

ported  beyond  the  seaa  for  the  term  of  aeven  Three  important  improvements  in  the  law 
Teara,  or  to  be  imprisoned,  with  or  without  relating  to  bigamy  are  introduced  by  thia  en- 
■ard  labour,  in  the  common  gaol,  or  House  of  aetment.  First,  the  offence  is  now  punish- 
Gorreetion,  for  any  term  not  exceeding  two  able  wherever  committed:  fbrmerly  it  waano( 
Vol  II.  65 
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3.  A  third  species  of  felony  a^inst  the  good  order  and  oeeonomy  of  the 
kingdom,  is  by  idle  soldiers  and  mariners  wandering  about  the  realm,  or 
persons  pretending  so  to  be,  and  abusing  the  name  of  that  honourable  pro- 
fession (gY  Such  a  one  not  having  a  testimonial  or  pass  from  a  justice  of 
the  peace,  limiting  the  time  of  his  passage  ;  or  exceeding  the  time  limited 
for  fourteen  days,  unless  he  falls  sick ;  or  forging  such  testimonial ;  is  by 
statute  39  Eliz.  c.  17.  made  guilty  of  felony  without  benefit  of  clergy. 
This  sanguinary  law,  though  in  practice  deservedly  antiquated,  still  re- 
mains a  disgrace  to  our  statute-book :  yet  attended  with  this  mitigation, 
that  the  offender  may  be  delivered,  if  any  honest  freeholder  6x  other  person 
of  substance  will  take  him  into  his  service,  and  he  abides  in  the  same  for 
one  year ;  unless  licensed  to  depart  by  his  employer,  who  in  such  case 
shall  forfeit  ten  pounds  (9). 

4.  Outlandish  persons,  calling  themselves  Egyptians,  or  gypsies,  are 
another  object  of  the  severity  of  some  of  our  unrepealed  statutes.  These 
are  a  strange  kind  of  commonwealth  among  themselves  of  wandering  im- 
posters  and  jugglers,  who  where  first  taken  notice  of  in  Germany  about  the 
beginning  of  the  fifteenth  centuiy,  and  have  since  spread  themselves  all 
over  Europe.  Munster  (A),  who  is  followed  and  relied  upon  by  Spelman  (t) 
and  other  writers,  fixes  the  lime  at  their  first  appearance  to  the  year  1417 ; 
under  passports,  real  or  pretended,  from  the  emperor  Sigismund,  king  of 
Hungary.  And  pope  Pius  II.  (who  died  a.  d.  1464.)  mentions  them  in 
his  hisfory  as  thieves  and  vagabonds,  then  wandering  with  their  families 

over  Europe  under  the  name  of  Zigari ;  and  whom  he  supposes 
[•166]    to  have  migrated  from  the  country  of  •Zigi,  which  nearly  an« 

swers  to  the  modem  Circassia.  In  the  compass  of  a  few  years 
they  gained  such  a  number  of  idle  proselytes  (who  imitated  their  language 
and  complexion,  and  betook  themselves  to  the  same  arts  of  chiromancy, 
begging,  and  pilfering),  that  they  became  troublesome,  and  even  formid- 
able to  most  of  the  states  of  Europe.  Hence  they  were  expelled  from 
France  in  the  year  1560,  and  from  Spain  in  1591  (A).  And  the  govern- 
ment in  England  took  the  alarm  much  earlier  :  for  in  1530,  they  are  de- 

(r)  3  Inst.  S5.  (i)  GUtst.  103. 

(*)  Cosmogr.  I.  %.  (*)  DufresM.    GUat.  1.  900. 

SODishable  at  alt,  if  committed  out  of  the  juris-  again.  I  East,  P.  C.  468.  On  an  indictment 
iotton  of  England.  Secondly,  the  absence  of  for  bigamy,  where  the  first  marriage  is  in  £ag- 
one  party  for  aeven  years  abroad,  will  not  now  land,  it  is  not  a  valid  defence  to  prore  a  oi- 
ezcuse  the  second  marriage,  if  such  party  be  vorce  a  wnado  out  of  England  before  the  se> 
known  by  the  other  party  to  hare  been  alire  cond  marriage,  founded  on  grounds  on  which 
within  that  period ;  formerly  the  mere  absence  a  divorce  a  vinculo  could  not  be  obtained  in 
was  a  protection,  though  the  absent  party  was  England.  Rex  v.  Loltey.  R.  and  R.  C.  G. 
well  known  b^  the  other  to  be  living.  Thirdly,  237,  cited  in  Tovey  v.  Lindsay,  1  Dow.  117. 
a  divorce  a  vtnculo  alone  will  now  justify  the  The  burthen  of  proving  the  first  marriage  to 
iecottd  marriaee ;  formerly  a  divorce  a  mensd  have  been  legal,  lies  upon  the  prosecutor. 
«f  thoro  was  held  sufficient.  1  East,  P.  C.  466.  Rex  v.  James,  R.  and  R.  C.  C.  17 ;  Rex  v. 
In  a  prosecution  for  bigamy  it  has  been  said,  Morton,  id.  19 ;  Rex  «.  Butler,  id.  61.  Tbo 
that  a  marriage  m  fact  must  be  proved.  Mor-  Act  extends  to  all  dissenters  except  Jews  and 
ris  V.  Miller,  4  Burr.  2059 ;  but  see  Trueman^t  Quakers.  Upon  the  subject  of  bigamy  gene- 
cue,  1  East,  P.  C.  470 ;  but  if  proved  by  a  rally,  see  1  Hawk.  P.  C.  e.  32 ;  1  East,  P.  C. 
person  who  was  present,  it  does  not  seem  ne-  e.  12 ;  1  Russell,  c.  23 ;  Butler**  Go.  latt. 
eessary  to  prove  the  registry  or  licence.  Rex  79,  b.  n.  1 ;  3  Stark.  £v.  Poiygamy. 
9.  Allison,  R.  and  R.  C.  G.  109 ;  and  it  mat-  (9)  But  this  act  of  Eliz.  is  now  repeaM 
ters  not  that  the  first  marriage  is  voidable,  by  by  the  52  Geo.  III.  c  31.  By  the  43  Geo.  III.  c. 
reason  of  affinity,  dtc.  3  Inst.  88.  Parties  61.  soldiers,  sailora,  mariners,  and  the  wivoa  of 
who  are  within  age  at  the  time  of  the  first  aoldiers  mentioned  therein,  are  relieved  i 


marriage,  subsef^uently  affirming  the  union  by  the  penalties  of  the  vagrant  acts.  See  also  iho 
their  consent,  wlU  be  liable  to  he  punished  for  58  Geo.  III.  c  92.  anathe  annual  mutinj  act ; 
bigamy  if  they  break  that  contract  and  marry    and  see  the  vagrant  aot,  poet,  168. 
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■eribed  hy  stalnte  22  Hen.  VIII.  c.  10.  ts  "  outlandish  people,  caUing 
iheneelTes  Egyptians,  using  no  crafl  nor  feat  of  merchandize,  who  have 
eome  into  this  realm  and  gone  ftom  shire  to  shire  and  place  to  place  in 
great  company,  and  used  great,  subtil,  and  crafi^  means  to  deceive  the 
people ;  bearing  them  in  hand,  that  they  by  palmestry  could  tell  men's 
and  women's  fortunes ;  and.  so  many  times  by  craft  and  subtiliiy  have  de- 
ceived the  people  of  their  money,  and  also  have  committed  many  heinous 
felonies  and  robberies."  Wherefore  they  are  directed  to  avoid  the  realm, 
and  not  to  return  under  pain  of  imprisonment,  and  forfeiture  of  their  goods 
and  chattels :  and  upon  their  trials  for  any  felony  which  they  may  have 
committed,  they  shall  not  be  entitled  to  a  jury  de  medktate  linguae.  And 
afterwards,  it  is  enacted  by  statute  1  dt  2  Ph.  &  M.  c.  4.  and  5  Eliz.  c.  20. 
that  if  any  such  persons  shall  be  imported  into  this  kingdom,  the  importer 
shall  forfeit  40/.  And  if  the  Egyptians  themselves  remain  one  month  in 
this  kingdom,  or  if  any  person,  being  fourteen  years  old  (whether  natural- 
bom  subject  or  stranger),  which  hath  been  seen  or  found  in  the  fellowship 
of  such  Egyptians,  or  which  hath  disguised  him  or  herself  like  them,  shall 
remain  in  die  same  one  month,  at  one  or  several  times,  it  is  felony  without 
benefit  of  clergy :  and  sir  Matthew  Hale  informs  us  (Z),  that  at  one  Suffolk 
assises  no  less  than  thirteen  gypsies  where  executed  upon  t^iese  statutes 
a  few  years  before  the  restoration.  But,  to  the  honour  of  our 
^national  humanity,  there  are  no  instances  more  modem  than  [*167] 
this,  of  carrying  these  laws  into  practice  (10). 

5.  To  descend  next  to  offences  whose  pmushment  is  short  of  death. 
Cemman  nuisances  are  a  species  of  offence  against  the  public  order  and 
oeconomical  regimen  of  the  state ;  being  either  the  doing  of  a  thing  to  the 
annoyance  of  au  the  king's  subjects,  or  the  neglecting  to  do  a  thing  which 
the  common  good  requires  (m).  The  nature  of  common  nuisances,  and 
their  distinction  from  private  nuisances,  were  explained  in  the  preceding 
book  (a) :  when  we  considered  more  particularly  the  nature  of  the  pri- 
vate sort,  as  a  civil  injury  to  individuals.  I  shaJl  here  only  remind  the 
student,  that  common  nuisances  are  such  inconvenient  and  troublesome 
offences,  as  annoy  the  whole  community  in  general,  and  not  merely  some 
particular  person  ;  and  therefore  are  indictable  only,  and  not  actionable  ; 
as  it  would  be  unreasonable  to  multiply  suits,  by  giving  ev^tj  man  a 
separate  right  of  action,  for  what  damnifies  him  in  common  only  with  the 
rest  of  his  fellow-subjects.  Of  this  nature  are,  1.  Annoyances  in  high-' 
ioayj(ll),  bridges f  and  public  rivers,  by  rendering  the  same  inconvenient 
or  dangerous  to  pass,  either  positively,  by  actual  obstructions  ;  or  nega- 
tively, by  want  of  reparations.  For  both  of  these,  the  person  so  obstruct- 
ing, or  such  individuals  as  are  bound  to  repair  and  cleanse  them,  or  (in  de- 
fault of  these  last)  the  parish  at  large,  may  be  indicted,  distrained  to  repair 
and  mend  them,  and  in  some  cases  fined.  And  a  presentment  thereof  by 
a  judge  of  assise,  ^e,  or  a  justice  of  the  peace,  shall  be  in  all  respects 
equivalent  to  an  indictment  (o).  Where  there  is  a  house  erected,  or  an 
inclosure  made,  upon  any  part  of  the  king's  demesnes,  or  of  an  highway, 

(D  1  Hal.  P.  C.  871.  (•)  Book  IIL  |itfo  91«. 

(m)  I  Hawk.  P.  C.  W. <o)  St»t.  7  Geo.  lU.  c. «. 

(10)  Thifl  act  of  5  Elia.  c  20.  is  repealed  pealed.    Gypsiea  ara  now  only  poniahabb 

bv  tbo  23  Gflo.  JIL  e.  51 ;  and  now  by  the  1  under  the  vagrant  act.    See  nost,  160. 

<fca.IV.c.  116.  ao  mnch  of  iheldt2P.d6        --  -  ^ 'r:^     - 

M.  o.  4»  M  inflicU  capital  paaiihment  is  n- 


(H)  See  also  7  di  8  Geo.  IV,  o.  SO,  ^  13 : 
•ad2R.S.e95,|30,dM. 


Digitized  by 


Google 


126 


PUBLIC  WRONGS: 


or  common  street,  or  public  water,  or  such  like  public  things,  it  is  properijr 
called  VLpurpresture  (p)  (12).  2.  All  those  kinds  of  nuisances  (such  as  of- 
fensive trades  and  manufactures),  which  when  injurious  to  a  private 
[*168]  man  are  actionable,  are,  when  detrimental  to  the  public,  ^punisli- 
able  by  public  prosecution,  and  subject  to  fine  according  to  the 
quantity  of  the  misdemeanor  :  and  particularly  the  keeping  of  hogs  in  any 
city  or  market  town  is  indictable  as  a  public  nuisance  (q)  (13).    All  diaor* 


(p)  Co.  Litt.  377,  from  the  French  pourpriSf  an 
enclosure. 


iq)  Salk.460. 


(12)  The  general  highway  act  i>  now  the 
13  Geo.  III.  c.  78.  which  repeals  the  7  Geo. 
m.  c.  42.  The  3  Geo.  IV.  c.  12G.  ia  the  gene- 
ral turnpike  act. 

With  respect  to  nuisances  in  general  to 
highways,  nVc.  by  actual  obstruction^  it  is  to  be 
oroerved,  that  every  unauthorized  obstruction 
of  the  highway,  to  the  annoyance  of  the  king's 
subjects,  is  an  indictable  offence.  3  Camp. 
227.  Thus  if  a  wagoner,  carrying  on  a  very 
extensive  concern,  constantly  aufiera  wag- 
ons to  remain  on  the  side  of  the  highway  on 
which  his  premises  are  situate,  an  unreason- 
able time,  ne  isiguiltyof  a  nuisance.  6  East, 
427.  2  Smith,  424.  And  if  sta^e  coaches 
regularly  stand  in  a  public  street  m  London, 
though  tor  the  puqiose  of  accommodating  pas- 
sengers, so  as  to  obstruct  the  regular  tract  of 
carriages,  the  proprietor  may  be  indicted.  3 
Camp.  224.  So  a  timber  merchant  occasion- 
ally cutting  logs  of  wood  in  the  street,  which 
be  could  not  otherwise  convey  into  his  premi- 
aes,  will  not  be  excused  by  the  necessity, 
which,  in  choosing  the  situation,  he  himself 
created.  3  Camp.  230.  It  is  even  said  that 
"  if  coaches  on  tne  occasion  of  a  rout  wait  an 
unreasonable  length  of  time  in  a  public  street, 
and  obstruct  the  transit  of  his  majesty's  sub- 
jects who  wish  to  pass  through  it  in  carriages 
or  on  foot,  the  persona  who  cause  and  permit 
such  coaches  so  to  wait,  are  guilty  of  a  nui- 
sance." 3  Camp.  226 ;  and  see  1  Russel. 
463.  Nor  is  it  necessary,  in  order  to  fir  the 
responsibility  on  the  defendant,  to  shew  that 
he  immediately  obstructed  the  public  way,  or 
even  intended  to  do  so  ;  it  seems  to  be  suffi- 
cient if  the  inconvenience  result,  as  an  imme- 
diate consequence  of  any  public  exhibition  or 
act ;  for  the  erection  of  a  booth  to  display 
rope*dancing,  and  other  attractive  spectacles, 
near  a  public  street  in  London,  which  draws 
together  a  concourse  uf  people,  is  a  nuisance, 
liable  to  be  punished  and  abated.  1  Ventr. 
169.  1  Mod.  76.  2  Keb.  846.  Bao.  Abr. 
Nuisance.  And  it  may  be  collected  that  a 
mere  transitory  obstruction,  which  must  ne- 
cessarily occur,  is  excuseable,  if  all  reason- 
able promptness  be  exerted.  So  that  the  erec- 
tion of  h  scaffolding  to  repair  a  house,  the 
unloading  a  cart  or  wagon,  and  the  delivery 
of  any  large  articles,  as  casks  of  liquor,  if 
done  with  as  little  delay  as  possible,  are  law- 
ful, though  if  an  unreasonable  time  were  em- 
ployed in  the  operation,  they  would  become 
nuisances.  3  Camp.  231.  iNo  length  of  time 
will  legalise  the  nuisance.  7  East.  109.  3 
'Csmp.'227.  6  East,  195.  scd  vid.  Peake  C. 
N.  P.  91.    If  the  party  who  has  been  indicted 


for  a  nuissnce  continue  the  same,  he  is  spin 
indictable  for  such  continuance.  8  T.  R.  142. 
Independently  of  any  legal  proceedings,  it  ap- 
pears that  any  peison  may  lawfully  abate  a 
public  nuisance,  at  least  if  it  be  placed  in  the 
middle  of  a  highway,  and  obstruct  the  passsgs 
of  his  majesty's  subjects.  Hawk.  b.  1.  c.  75. 
s.  12;  but  though  a  party  may  remove  the 
nuisance,  yet  he  cannot  remove  the  mate- 
rials or  convert  them  to  his  own  nse,  DalL  c 
50 ;  and  so  much  of  the  thing  only  as  causes 
the  nuisance  ought  to  be  removed,  as  if  a 
house  be  built  too  high,  only  so  much  of  it  as 
is  too  high  should  be  pulled  down.  9  Rep.  53 
God.  221.    2  Sura.  686. 

With  respect  to  nuisances  to  taater-cmnei 
by  actual  obstruction^  any  diversion  of  a  public 
river,  whereby  the  current  is  weakened  and 
rendered  incapable  of  carrying  vessels  of  the 
same  burthen  as  it  could  before,  is  a  comnwn 
nuisance.  Hawk.  b.  1.  c.  75.  s.  11.  But  if  a 
ship  or  other  vessel  sink  by  accident  in  a  ri- 
ver, although  it  obstruct  the  navigation,  if  the 
owner  removes  it  in  a  reasonable  time,  it  is 
not  indictable  as  a  nuisance,  2  Esp.  675.  No 
length  of  time  will  legalize  the  nuisance,  6 
East,  195.  supra  ;  and  even  the  rightful  exist- 
ence of  a  weir  of  brushwood  will  not  authorise 
the  bnildingoneof  stone  in  itsroom.  7Kast,199. 

With  respect  to  the  punishmeni  for  nuisan- 
ces to  highways,  &c.  the  offenders  may  be 
fined  and  imprisoned.  Hawk.  b.  1.  c.  75.  a. 
14.  But  no  confinement  or  corporal  ponish- 
ment  is  now  inflicted.  The  object  of  ihe 
prosecution  is  to  remove  the  nuisance,  and  to 
that  end  alone  the  sentence  is  in  general  di- 
rected. It  is  therefore  usual,  when  the  nui- 
sance is  stated  on  the  proceedings,  as  conti3s»- 
ingt  in  addition  to  a  fine,  to  order  th6  defend- 
ant at  his  own  cosu  to  abate  the  nuisance.  2 
Stra.  666.  By  the  1  ^  2  Geo.  IV.  c.  41.  for 
facilitating  the  abatement,  &,c.  of  nuisances 
from  fumances  in  steam-engines,  oosu  may  bt 
awarded  to  the  prosecutor,  and  an  order  may 
be  made  for  abating  the  nuissnce ;  but  the 
act  does  not  extend  to  furnaces  for  mines. 

(13)  It  is  not  essential,  in  order  to  consti- 
tute this  a  nuisance,  that  the  smell  or  other 
inconvenience  complained  of,  should  be  on- 
wholesome,  it  is  sufficient  if  it  impairs  the  en- 
joyment of  life  or  property.  1  Burr.  333.  The 
material  increase  in  a  neighbourhood  of  noi* 
some  smells  is  indictable.  Peake  Rep.  91. 
If  the  prosecutor  be  particularly  affected  by 
the  nuisance,  he  will  be  entitled  to  costs  un- 
der 5  W.  &  M.  c.  II .  s.  3.    16  Esst,  194. 

To  this  class  of  {>ublic  nuisances  may  be 
added  that  of  making  great  noiMs  ia  the 
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^eHy  inns  m  ale-houses,  hatDd^'houseSjgannng'houses,  stage-playsmUcensed^ 
booths  and  stages  for  rope-dancers,  mountebanks,  and  the  like,  are  public  nui- 
sances, and  may  upon  indictment  be  suppressed  and  fined  (r)  (14).  Inns, 
in  particular,  being  intended  for  the  lodging  and  receipt  of  travellers,  may 
be  indicted,  suppressed,  and  the  inn^keepers  fined,  if  they  refuse  to  enter- 
tain a  traveller  without  a  very  sufiicient  cause :  for  thus  to  frustrate  the 
end  of  their  institution  is  held  to  be  disorderly  behaviour  {s).  Thus  too  the 
hospitable  laws  of  Norway  punish  in  the  severest  degree,  such  inn-keepers 
as  refuse  to  furnish  accommodations  at  a  just  and  reasonable  price  {t), 
4.  By  statute  10  &  11  W.  III.  c.  17.  all  lotteries  are  declared  to  be  public 
nuisances,  and  all  grants,  patents,  or  licences  for  the  same  to  be  contrary  to 
law.  But,  as  state-lotteries  have,  for  many  years  past,  been  found  a  ready 
mode  for  raising  the  supply,  an  act  was  made  19  Geo.  III.  c.  21.  to 
licence  and  regulate  the  keepers  of  such  lottery -offices  ( 1 5),  ( 1 6).  6.  The 
making  and  selling  oijire-works,  and  squibs,  or  throwing  them  about  in  any 
street,  is,  on  account  of  the  danger  that  may  ensue  to  any  thatched  or 
timber  buildings,  declared  to  be  a  common  nuisance,  by  statute  9  <&  10 
W.  III.  c.  7.  and  therefore  is  punishable  by  fine  (17).  And  to  this  head 
we  may  refer  (though  not  declared  a  common  nuisance)  the  making,  keep- 
ing, or  carnage,  of  too  large  a  quantity  of  gunpowder  at  one  time,  or  in  one" 


(r)  I  Hawk.  P.  C.  196.  M5. 
(s)  Ibid.  9S5. 


(t)  Stieinh.  dejw$  Skcoh.  I.  8,  c.  9. 


Streets  in  the  aiglit,  by  trumpets  or  otherwise, 
a  Stra.7(M;  exkibitis^  monsters,  2  Ch.  Ca. 
110;  sufFering  mischievoos  animals,  having 
notice  of  tlwir  propensity,  to  go  loose,  &c. 
Dyer,  25.  Vet.  171.  2  Salk.  662.  1  Vent. 
295 ;  carrying  about  persons  infected  with 
contagious  ^seases.  4  M.  &  S.  73. 272.  ante. 
162.  Bat  neither  an  old  nor  a  new  dovecote 
is  a  common  nuisance.  Hawk.  b.  I.e.  7.  s.  8. 
(14)  The  keeping  of  bawdy-houses,  garo> 
ing-hoases,  and  disorderly  houses  of  all  de- 
scriptioos,  together  with  the  unlawful  pas- 
times there  pursued,  has  been  from  time  to 
time  prohibited  by  various  Acts  of  Parliament, 
(see  iDem  colleeted  is  Coltyer's  Criminal  Sta- 
tutes, iVuuanM,  399,  et  seq.)  imposing  various 
punishments  and  penalties  upon  onenders: 
and,  by  the  3  Oeo.  IV.  o.  114,  such  offenders 
are  punishable  by  sentence  of  imprisonment 
with  hard  labour,  for  any  term  not  exceeding 
the  term  for  which  the  court  before  which  they 
are  convicted  may  now  imprison  for  such  of- 
fences, either  in  addition  to  or  in  lieu  of  any 
other  punishment  which  might  have  been  in- 
'flicted  on  suck  offenders  by  any  law  in  force 
beibrs  the  pssaiog  of  that  Act.  The  keeping 
of  a  cockpit  is  an  indictable  offence  at  com- 
mon law,  (as  are  the  other  offences  above 
mentioned,)  and  a  cockpit  has  been  held  to  be 
•.Mummg-kouB^wiOim  the  33  Hen.  Vlil.  c.  9, 
^11.  1  Russell,  300.  Bawdy-kousta  and 
gaming'housea  are  clearly  nuisances  in  the  eye 
of  the  law.  1  Ruasell,:29QL  Rex  v.  Higgin- 
son,  2  Burr.  1232.  Rex  v.  Rogier,  2  D.  and 
R.  431 ;  1  B.  and  C.  272.  PUyhman  are  not 
in  themselves  nuisances,  though  bv  neglect  or 
mismanagement  they  may  be  rendereoi  so.  1 
Haw.  P.  C.  c.  32,  ^  7.  But  by  10  Geo.  II.  c. 
28,  aH  places  for  tlie  exhibition  of  staffe-en- 
ttrtsinmentt  must  be  licensed,  (Rex  v,  Hsndy, 


6  T.  R.  286,  where  it  was  held  that  tmMmg 
was  not  a  stage-entertainment  within  that 
Act,)  and  by  25  Geo.  11.  c.  36,  all  unlicensed 

Slaoes  kept  for  such  entertainmsnu  am  to  be 
eemed  disorderly  houses. 

(15)  The  19  Geo.  III.  c.  21.  was  repealed 
by  the  22  Geo.  III.  c.  47.  which  was  repealed 
by42Geo.  in.c.52.s.27. 

By  the  42  Geo.  III.  c.  119.  s.  1  dt  2.  all  lot^ 
teries  called  Utile  goet  are  declared  to  be  pub- 
lic nuisances,  and  if  any  one  shall  keep  an 
office  or  place  to  exercise  or  expose  to  be 
played  any  such  lottery,  or  any  lottery  what- 
ever not  authorized  by  parliament,  or  shall 
knowingly  sufier  it  to  be  exercised  or  played 
at  in  his  bouse,  he  shall  forfeit  500/.  The  pro- 
vision as  to  the  offender  being  deemed  a 
rogue  and  vagabond,  seems  repealed  by  the 
5  Geo.  IV.  c.  83.  which  contained  a  provision 
to  that  effect. 

And  by  sec.  5  of  the  42  Geo.  III.  c.  119.  if 
any  person  shall  promise  to  pay  any  money  or 
goods  on  any  contingency  relative  to  such 
lottery,  or  publish  any  proposal  respecting  it, 
he  shall  forfeit  lOOt.  bute  lotteries  are  now 
abolished  by  statute  6  Geo.  IV. 

(16)  The  constitution  of  Kew-York  pro- 
hibits lotteries,  exctpt  such  as  were  then  au- 
thorized.   (Art.  7.  sect.  11.). 

(17)  The  offender  may  be  indicted  on  the 
statute  or  at  common  law.  4  T.  R.  202.  1 
Saond.  136.  n.  4.  Cowp.  650.  2  Burr.  863. 
And  if  any  person  shall  make  or  sell  any 
squibs,  rockets,  or  fire-works,  be  shall  forfeit, 
upon  conviction  before  a  magistrate,  5i.  one 
half  to  the  informer,  and  the  other  half  to  the 
poor.  And  if  any  person  shall  throw  or  fire 
them  into  any  bouse,  street,  or  highway,  he 
shall  forfeit  20*.  in  like  manner.  9  dB  10  W. 
III.  c.  7. 
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place  or  velucle  ;  which  is  prohibited  by  statute  12  Geo.  III.  c.  61.  under 
heavy  penalties  and  forfeiture  (18).  6.  Eaves-droppers^  or  such  as  listen 
under  walls  or  windows  or  the  eaves  of  a  house,  to  hearken  after  discourse, 
and  thereupon  to  frame  slanderous  and  mischievous  tales,  are  a  common 
nuisance  and  presentable  at  the  court»leet  (t) :  or  are  indictable  at  the 
sessions,  and  punishable  by  fine  and  finding  sureties  for  their  good  beha- 
viour (u).    7.  Lastly,  a  common  scold,  communis  rixatrix  (for  our  law-latin 

confines  it  to  the  feminine  gender),  is  a  public  nuisance  to  her  neigh- 
[*169]    bourhood.     For  which  offence  she  may  be  indicted  (v) ;  *and  if 

convicted,  shall  (w)  be  sentenced  to  be  placed  in  a  certam  engine  of 
correction  called  the  trebucket,  castigatory,  or  cucking  stool,  which  in  the 
Saxon  language  is  said  to  signify  the  scolding  stool ;  though  now  it  is 
frequently  corrupted  into  ducking  stool,  because  the  residue  of  the  judg- 
ment is,  that,  when  she  is  so  placed  therem,  she  shall  be  plunged  in  the . 
water  for  her  punishment  {x). 

6.  Idleness  in  any  person  whatsoever  is  also  a  high  offence  against  the 
public  oeconomy.  In  China  it  is  a  maxim,  that  if  there  be  a  man  who 
does  not  work,  or  a  woman  that  is  idle,  in  the  empire,  somebody  must 
suffer  cold  or  hunger :  the  produce  of  the  lands  not  being  more  than  suf- 
ficient, with  culture,  to  maintain  the  inhabitants :  and  therefore,  though 
the  idle  person  may  shift  off  the  want  from  himself,  yet  it  must  in  the  end 
fall  somewhere.  The  court  also  of  Areopagus  at  Athens  punished  idleness, 
and  exerted  a  right  of  examining  every  citizen  in  what  manner  h&  spent 
his  time  ;  the  intention  of  which  was  (y),  that  the  Athenians,  knowing 
they  were  to  give  an  account  of  their  occupations,  should  follow  only  such 
as  were  laud&le,  and  that  there  might  be  no  room  lefl  for  such  as  lived  by 
unlawful  arts.  The  civil  law  expelled  all  sturdy  vagrants  from  the  city  (s) : 
and,  in  our  own  law,  all  .idle  persons  or  vagabonds,  whom  our  ancient 
statutes  describe  to  be  '<  such  as  wake  on  the  night,  and  sleep  on  the  day, 
and  haunt  customable  taverns,  and  ale-houses,  and  routs  about ;  and  no 
man  wot  from  whence  they  came,  nor  whither  they  go,"  or  such  as  are 
more  particularly  described  by  statute  17  Geo.  II.  c.  5.  and  divided  into 
three  classes,  idle  and  disorderly  persons,  rogues  and  vagabonds^  and 
incorrigible  rogues ; — rail  these  are  offenders  against  the  good  order,  and 
blemishes  in  the  government  of  any  kingdom.  They  are  therefore  all 
punished  by  the  statute  last  mentioned  ;  that  is  to  say,  idle  and  disorderly 
persons  with  one  month's  imprisonment  in  the  house  of  correction ;  rogues 

and  vagabonds  with  whipping  and  imprisonment  not  exceeding 
[*170]    six  *months  ;  and  incorrigible  rogues  with  the  like  discipline  and 

confinement,  not  exceeding  two  years ;  the  breach  and  escape 
from  which  confinement  in  one  of  an  inferior  class,  ranks  him  among  incor- 
rigible rogues  ;  and  in  a  rogue  (before  incorrigible)  makes  him  a  felon  and 
liable  to  be  transported  for  seven  years.  Persons  harbouring  vagrants  are 
liable  to  a  fine  of  forty  shillings,  and  to  pay  all  expenses  brought  upon  the 
parish  thereby  :   in  the  same  manner  as,  by  our  ancient  laws,  whoever 

(f)  Kitch.  of  courts,  90.  {x\  3  Inst.  SI  9. 

(«)  Jhid.    1  Hawk.  P.  C.  18S.  (y)  Valer.  Msxlm.  I.  S,  c.  6. 

(«)  «  Mod.  91.  («)  Nw.  80,  c.  6 

(w)lH>wk.P.C.  ig6.«0. 

(16)  By  54  Geo.  III.  o.  152.  so  much  of  the  Erecting  powder-miUa*,  or  keeping  powder 

12  Geo.  fU.  c  61.  e.  21.  as  enacts  that  no  per-  magazines  near  a  town,  is  a  nuisance  at  con- 

•on  shall  carry  in  any  land  or  water  carrisge,  mon  law.    See  2  Bam  J.  Si  ed.  758.    2  Stn. 

any  other  lading  with  gunpowder,  is  repealed.  1167. 
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luorboured  any  stranger  for  more  than  two  nights,  was  answerable  to  die 
public  for  any  offence  thai  snch  his  inmate  might  commit  (a)  (19),  (20). 

7.  Under  the  head  of  public  oeconomy  may  also  be  properly  ranked  all 
sumptuary  laws  against  luxury,  and  extravagant  expenses  in  dress,  diet, 
and  the  hke ;  concerning  the  general  utility  of  which  to  a  state,  there  is 
much  controversy  among  the  political  writers.  Baron  Montesquieu  lays 
it  down  (6),  that  luxury  is  necessary  in  monarchies,  as  in  France ;  bul 
ruinous  to  democracies,  as  in  Holland.  With  regard  therefore  to  England, 
whose  government  is  compounded  of  both  species,  it  may  still  be  a  dubious 
q[uestion  how  far  private  luxury  is  a  public  evil ;  and  as  such  cognizable 
by  pubhc  laws.  And  indeed  our  legislators  have  several  times  changed 
their  sentiments  as  to  this  point ;  for  formerly  there  were  a  multitude  of 
penal  laws  existing,  to  restrain  excess  in  apparel  (c) ;  chiefly  made  in  the 
reigns  of  Edward  the  Third,  Edward  the  Fourth,  and  Henry  the  Eighth, 
against  piked  shoes,  short  doublets,  and  long  coats  ;  all  of  which  were  re- 
pealed by  statute  1  Jac.  I.  c.  25.  But,  as  to  excess  in  diet,  there  still  re- 
mains one  ancient  statute  unrepealed,  10  Ed.  III.  st  3.  which  ordains,  that 
no  man  shall  be  served,  at  dinner  or  supper,  with  more  than  two  courses ; 
except  upon  some  great  hohdaya  there  specified,  in  which  he  may  be  served 
with  three. 

8.  Next  to  that  of  luxmy,  naturally  follows  the  offence  of 
gaming,  which  is  generally  introduced  to  supply  or  retrieve  *the  [*171] 
expenses  occasioned  by  the  former :  it  being  a  kind  of  tacit  con- 
fession, that  the  company  engaged  therein  do,  in  general,  exceed  the 
bounds  of  their  respective  fortunes  ;  and  therefore  they  cast  lots  to  deter- 
mine upon  whom  the  ruin  shall  at  present  fall,  that  the  rest  may  be  skved 
a  little  longer.  But,  taken  in  any  hght,  it  is  an  offence  of  the  most  alarm- 
ing nature ;  tending  by  necessary  consequence  to  promote  public  idleness, 
theft,  and  debauchery  among  those  of  a  lower  class ;  and,  among  persons  of 
a  superior  rank,  it  hath  frequently  been  attended  with  the  sudden  ruin  and 
desolation  of  ancient  and  opulent  families,  an  abandoned  prostitution  of  every 
principle  of  honour  and  virtue,  and  too  often  hath  ended  in  self-murder  (21 ). 
To  restrain  this  pernicious  vice,  among  the  inferior  sort  of  people,  the  sta- 
tute 33  Hen.  VIII.  c.  9.  was  made  ;  which  prohibits  to  all  but  gentlemen 
the  games  of  tenia,  tables,  cards,  dice,  bowls,  and  other  unlawful  diver^ 
sions  there  specified  (d),  unless  in  the  time  of  Christmas,  unddr  pecuniary 

fains  and  imprisonment.  And  the  same  law,  and  also  the  statute  33  Geo. 
I.  c.  24.  inflict  pecuniary  penalties,  as  well  upon  the  master  of  any  public 
house  wherein  servants  are  permitted  to  game,  as  upon  the  servants  them- 
selves who  are  found  to  be  gaming  there.  But  this  is  not  the  princi- 
pal ground  of  modem  complaint :  it  is  the  gaming  in  high  life  that  de- 
numds  the  attention  of  the  magistrate ;  a  passion  to  which  every  valuable 

(a)  LL.  Bdm.  e.  S7.  Brmctom,  I.  3,  tr.  S,  e.  10,  ^  t.        (i)  Lofettlng  in  the  fields,  slide  thrift  or  shove- 
(4)  Sp.  L.  b.  7,  c.  %  and  4.  gnat,  cloyish  cayles,  halMxiw],  and  coTtinf . 

(c)  3  Inst.  199. 

(19)  Thia  act,  and  all  others  relating  to  va-  cea  of  the  peace,  B.  42 ;  and  see  the  preamble 
irants,  ^c.  are  now  repealed  by  the  i  Geo.  to  16  Car.  il.  c.  7.  But  a  common  player  at 
IV.  c  S3.  hazard,  using  falae  dice,  is  liable  to  be  indict- 

(20)  Se«  1  R.  S.  632,  aa  to  ▼agranU  in  ed  at  common  law,  2  Rol.  Ab..  7a  Bac.  Ab. 
New- York.  Gaming.  A. ;  and  any  persons  cheating  by 

(21)  At  oommoB  law,  the  playing  at  carda,  meana  of  cards  or  dice,  might  be  fined  or  im- 
dice,  and  other  gamea  of  chance,  merely  for  priaoned  in  proportion  to  (he  nature  of  the  of- 
1^  pvjKMea  of  recreation,  and  without  any  fence.  Bac.  An.  Gaming.  A. ;  and  tae  the  0 
view  to  inordinate  gain,  ia  regarded  aa  inno-  Ann.  e.  15.  a.  6. 

Bae.  Ab.  Gaming,  A.  Com.  Dig.  Josti- 
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consideration  is  made  a  sacrifice,  and  which  we  seem  to  have  Inherited 
from  our  ancestors  the  ancient  Germans  ;  whom  Tacitus  (e)  describes  to 
have  been  bewitched  with  a  spirit  of  play  to  a  most  exorbitant  degree. 
"  They  addict  themselves,"  says  he,  "  to  dice  (which  is  wonderful)  when 
sober,  and  as  a  serious  employment :  with  such  a  mad  desire  of  winning 
or  losing,  that,  when  stript  of  everything  else,  they  will  stake  at  last  their 
liberty  and  their  very  selyes.  The  loser  goes  into  a  voluntary  slavery, 
and  though  younger  and  stronger  than  his  aatagonist,  suffers  himself  to 
be  bound  and  sold.  And  this  perseverance  in  so  bad  a  cause  they 
[*172]  call  the  point  of  honour :  *ea  est  in  re  parva  permcaeiat  ipsifidem 
voeantT*  One  would  almost  be  tempted  to  think  Tacitus  was 
describing  a  modem  Englishman.  When  men  are  thus  intoxicated  with 
so  frantic  a  spirit,  laws  will  be  of  little  avail ;  because  the  same  iidse  sense 
of  honour,  that  prompts  a  man  to  sacrifice  himself,  will  deter  him  from 
appealing  to  the  magistrate.  Yet  it  is  proper  that  laws  should  be,  and  be 
known  publicly,  that  gentlemen  may  consider  what  penalties  they  wilfully 
incur,  and  what  a  confidence  they  repose  in  sharpers ;  who,  if  successful 
in  play,  are  certain  to  be  paid  with  honour,  or  if  unsuccessfnl,  have  it  in 
their  power  to  be  still  greater  gainers  by  informing.  For  by  statute  16 
Car.  II.  c.  7.  if  any  person  by  playing  or  beuing  shall  lose  more  than  100/. 
at  one  time,  he  shall  not  be  compellable  to  pay  the  same ;  and  the  winner 
shall  forfeit  treble  the  value,  one  moiety  to  the  king,  the  other  to  the  in- 
former. The  statute  9  Ann.  c.  14.  enacts,  that  all  bonds  and  other  securi- 
ties, given  for  money  won  at  play,  or  money  lent  at  the  time  to  play  withal, 
shall  be  utterly  void ;  that  all  mortgages  and  incumbrances  of  lands,  made 
upon  the  same  consideration,  shall  be  and  enure  to  the  use  of  the  heir  of 
the  mortgagor :  that,  if  any  person  at  any  time  or  sitting  loses  10/.  at  play, 
he  may  sue  the  winner,  and  recover  it  back  by  action  of  debt  at  law ;  and 
in  case  the  loser  does  not,  any  other  person  may  sue  the  winner  for  treble 
the  sum  so  lost ;  and  the  plaintiff  may  by  bill  in  equity  examine  the  de- 
fendant himself  upon  oath ;  and  that  in  any  of  these  suits  no  privilege  of 
parliament  shall  be  allowed.  The  statute  farther  enacts,  that  if  any  per- 
son by  cheating  at  play  shall  win  any  money  or  valuable  thing,  or  shall 
at  any  one  time  or  sitting  win  more  than  102.  he  may  be  indicted  there- 
upon, and  shall  forfeit  five  times  the  value  to  any  person  who  will  sue  for 
it  (22) ;  and  (in  case  of  cheating)  shall  be  deemed  infamous,  and  suffer 
such  corporal  punishment  as  in  case  of  wilful  perjuiy.  By  several  sta- 
tutes of  the  reign  of  king  George  II.  (/),  all  private  lotteries  by  tickets, 
cards,  or  dice  (and  particularly  the  games  of  faro,  basset,  ace  of  hearts, 
hazard,  passage,  roily  polly,  and  all  other  games  with  dice,  except  back- 
gammon), are  prohibited  under  a  penalty  of  200/.  for  him  that  shall 
[*173]  erect  such  lotteries,  and  50/.  a  time  for  the  players.  Public  *lot- 
teries,  unless  by  authority  of  parliament,  and  all  manner  of  inge- 
nious devices,  under  the  denomination  of  sales  or  otherwise,  which  in  3ie 
end  are  equivalent  to  lotteries,  were  before  prohibited  by  a  great  variety  of 

(e)  it  nMf.  Otrm.  c.  SI. 

(/)  18  Geo.  \\.  c.  88.    13Geo.  n.c.  10.    18  Geo.  11.  c.  S«. 

(22)  In  the  conatniction  of  this  aet  it  hi»  **  at  any  one  tirae  or  tittiog,*  it  has  been  ad- 
been  held,  that  a  wager  on  some  matter  aris-  judged,  that  where  a  sum  abore  lOf.  had  been 
ing  from  the  game,  and  collateral  to  it,  but  won  and  paid  after  a  continuance  at  pla^,  ex- 
not  on  the  event  iUelf,  is  not  an  offence  with-  cent  an  interruption  during  dinner  time,  it  wt« 
in  it  1  Salk.  344.  Hawk.  b.  1.  c.  92.  s.  47.  to  be  considered  as  won  at  one  and  the  MB* 
S  H.  BU.  43.   In  the  construction  of  the  wotdt  sitting.    2  Bla.  R.  1226. 
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•tatntes  (g)  under  heavy  pecuniary  penalties.  Bui  particular  deacriptiona 
will  ever  bo  lame  and  deficient,  unieaa  all  games  of  mere  chance  are  al 
once  prohibited :  the  inventions  of  sharpers  being  swifter  than  the  punish* 
ment  of  the  law,  which  only  hunts  them  from  one  deyice  to  another. 
The  statute  13  Geo.  II.  c.  19.  to  preyent  the  multiplicity  of  horse  races, 
another  fund  of  gaming,  directs  that  no  plates  or  matches  under  50/.  ralue 
shall  be  run,  upon  penalty  of  200/.  to  be  paid  by  the  owner  of  each  horse 
running,  and  100/.  by  such  as  advertise  the  plate  (23).  By  statute  1^ 
Geo.  II.  c.  24.  the  statute  9  Ann.  is  farther  enforced,  and  some  defi- 
ciencies supplied  ;  the  forfeitures  of  that  act  may  now  be  recovered  in  a 
court  of  equity  ;  and,  moreoyer,  if  any  man  be  convicted  upon  imformation 
or  indictment  of  winning  or  losing  at  play,  or  by  betting  at  one  time  10/. 
or  20/.  within  twenty-four  hours,  he  shall  be  fined  five  times  the  sum  for 
the  benefit  of  the  poor  of  the  parish.  Thus  careful  has  the  legislature  been 
to  prevent  this  destructive  vice  ;  which  mdiy  shew  that  our  laws  against 
gaming  are  not  so  deficient,  as  ourselves  and  our  magistrates  in  putting 
Siose  laws  in  execution  (24). 

9.  Lastly,  there  is  another  offence,  constituted  by  a  variety  of  acts  of 
parliament ;  which  are  so  numerous  and  so  confused,  and  the  crime  itself 
o(  so  questionable  a  nature,  that  I  shall  not  detain  the  reader  with  many 
observations  thereupon.  And  yet  it  is  an  offence  which  the  sportsmen  of 
England  seem  to  think  of  the  highest  importance  ;  and  a  matter,  perhaps 
the  only  one,  of  general  and  national  concern :  associations  having  been 
formed  all  over  the  kingdom  to  prevent  its  destructive  progress.  I  mean 
the  offence  of  destroying  such,  beast,  and  fowls  as  are  ranked  under  the 
denomination  of  game ;  which,  we  may  remember,  was  formerly 
observed  (A)  (upon  the  old  principles  of  the  forest  law),  *to  be  a  [*174] 
trespass  and  offence  in  all  persons  alike,  who  have  not  authority 
from  the  crown  to  kill  game  (which  is  royal  property),  by  the  grant  either 
of  a  free  warren,  or  at  least  a  manor  of  their  own.     But  the  laws,  called 

(g)  10  *  11  W.  IIT.  c.  17.   0  Ann.  c.  6,  k  M.  10     I.  c.  1», «4«  5.  6 Geo.  II.  c.  35,  «  »,  SO. 
Ann.  e.  86, «  100.   8  Geo.  I.  c.  S, «  86,  S7.    0  Geo.         (k)  Sea  book  II.  page  417,  &c. 

(23)  Newmarket  and  Black  Hambleton  are  or  to  enooarage  immoraittj,  or  aaeh  aa  will 

excepted,  where  a  race  tnnj  be  run  for  any  probably  aflfect  the  interests,  characters,  and 

nam  or  stake  less  than  fifty  pounds.      But  feelincs  of  persons  not  parties  to  the  wager, 

thoogh  such  horse-races  are  lawful,  yet  it  has  or  sncK  as  are  contrarv  to  sound  policy,  or  the 

been  determined,  that  they  are  games  within  general  interests  of  the  community.     See  3 

the  statute  of  9  Ann.  c.  14,  and  that  of  conse-  T.  R.  693,  where   the  legality  of  wagers  is 

quence  wagers  abore  10/.  upon  a  lawful  horse-  fully  discussed. 

race,  are  illegal.  2  Bl,  lUp.  706.  A  foot  Where  a.  person  had  |iven  1001.  upon  con- 
race,  and  a  race  against  time,  hare  also  iieen  dition  of  receiving  300/.  if  peace  was  not  con- 
held  to  be  fames  within  the  sutute  of  gam-  eluded  with  France  within  a  certain  time,  and 
iii{{.  2  WUt.dB.  So  a  wager  to  travel  a  cer-  he  afterwards  brought  his  action  to  recover 
taiu  distance  within  a  certain  time,  with  a  the  300/.,  it  waa  held,  the  wager  was  void,  aa 
post-chaise  and  a  pair  of  horses,  has  been  being  inconsistent  with  general  policy,  but  he 
oonaidered  of  the  same  nature.  6  T.  R.  499.  was  allowed  to  recover  back  the  1002.  which 
A  wager  for  leas  than  101.  upon  an  illegal  he  had  paid,  under  a  count  for  so  much  money 
horse-race,  is  also  void  and  illegal.  AT.RA.  had  and  received  by  the  defendant  to  his  use. 
Though  the  owners  of  horses  may  run  them  7  T,  R.  505.  So  also,  a  person  was  permit- 
for  a  stake  of  50/.  or  more  at  a  proper  place  for  ted  to  recover  back  his  share  of  a  wager 
a  horse-race,  yet  it  has  been  neld  if  they  run  against  a  stakeholder  upon  a  boxing  match,  5 
them  ucon  the  highway,  the  wager  is  illegal  T.  R.  405,  the  court  not  considering  the  con- 
2  B.  and  P.  51.  duct  of  the  plaintiff  in  these  instances  so 

Wagers  in  general,  by  the  common  law,  criminal  as  to  deprive  him  of  the  benefit  of 
were  lawful  contracts,  and  all  wagers  may  their  assistance.    See  2  B.  and  P.  467. 
atill  be  recovered  in  a  court  of  justice,  which  (24)  See  1  R.  S.  662,  672,  prohibiting  gam- 
are  not  made  upon  aames,  or  which  are  not  ing  aiid  racing, 
nch  as  are  likely  to  distarb  the  public  peace, 
VolJI.                                     66 
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the.  game  laws,  have  also  inflicted  additional  punishments  (chiefly  peeonF* 
ary)  on  persons  guilty  of  this  general  ofience,  unless  they  be  people  of  such 
rank  or  fortune  as  is  therein  particularly  specified.  All  persons  therefore, 
of  what  property  or  distinction  soever,  that  kill  game  out  of  their  own  ter- 
ritories, or  even  upon  their  own  estates,  without  the  king's  licence  expressed 
by  the  grant  of  a  franchise,  are  guilty  of  the  first  original  oflenee,  of  en>- 
croaching  on  the  royal  prerogative  (25).  And  those  indigent  persons  who 
do  so,  without  having  soch  rank  or  fortune  as  is  generally  called  a  quali- 
fication, are  guilty  not  only  of  the  original  oflence,  but  of  the  aggravations 
also,  created  by  the  statutes  for  preserving  the  game  :  which  aggravations 
are  so  severely  punished,  and  those  punishments  so  implacably  inflicted, 
that  the  oflence  against  the  king  is  seldom  thought  of,  provided  the  miser- 
able delinquent  can  make  his  peace  with  the  lord  of  the  manor.  The  of- 
fence, thus  aggravated,  I  have  ranked  under  the  present  head,  because  the 
only  rational  footing,  upon  which  we  can  consider  it  as  a  crime,  is  that  in 
low  and  indigent  persons  it  promotes  idleness,  and  takes  them  away  from 
their  proper  employments  and  callings  ;  which  is  an  oflence  against  the 
public  police  and  oeconomy  of  the  commonwealth. 

The  statutes  for  preserving  the  game  are  many  and  various,  and  not  a 
little  obscure  and  intricate  ;  it  being  remarked  (t),  that  in  one  statute  only, 
5  Ann.  c.  14.  there  is  false  grammar  in  no  fewer  than  six  places,  besides 
other  mistakes ;  the  occasion  of  which,  or  what  denomination  of  persons 
were  probably  the  pinners  of  these  statutes,  I  shall  not  at  present  inquire. 
It  is  in  general  suflieient  to  observe,  that  the  quaUfieatiims  for  kiUxAg  game, 
as  they  are  usually  called,  oi  more  properly  the  ezemptitms  from  the  penal- 
ties inflicted  by  the  statute  law,  are,  1.  The  havmg  a  freehold 
[*175]  estate  Off  1002.  ^per  annum  (26) ;  there  being  fifty  times  the  property 
required  to  enable  a  man  to  kill  a  partridge,  as  to  vote  for  a  knight 
of  the  shire :  2.  A  leasehold  for  ninety-nine  years  of  15D2.  per  annum  :  3. 
Being  the  son  and  heir  apparent  of  an  esquire  (a  very  loose  and  vague  de- 
scription), or  person  of  superior  degree  :  4.  Being  the  owner,  or  keeper,  of 
a  forest,  park,  chace,  or  warren.  For  unqualified  persons  transgressing 
these  laws,  by  killing  game,  keeping  engines  for  that  purpose,  or  even 
having  game  in  their  custody,  or  for  persons  (however  qualified)  that 
kill  game  or  have  it  in  possession,  at  unseasonable  times  of  the  year^  or  un- 
seasonable hour»of  the  day  or  night^on  Sundays  or  on  Christmas  day, 
there  are  various  penalties  assigned,  corporal  and  pecvnkiry,  by  different 
statutes  {k)  ;  on  any  of  which,  but  only  on  one  at  a  time,  the  justices  may 
convict  in  a  summary  way,  or  (in  most  of  them)  prosecutions  may  be  earried 
on  at  the  assizes.  And,  lastly,  by  statute  28  Geo.  II.  c.  12.  na  person, 
however  qualified  to  kill,  may  make  merchandise  of  this  valuable  privilege, 
by  selling  or  exposing  to  sale  any  game,  on  pain  of  like  forfeiture  as  if  he 
had  no  qualification  (27),  (28). 

(i)  Bum's  JuBtIco,  Game,  4  8.  jh)  Boitfi  Jartice,  tit.  Guana, 

(25)  The  doctrine,  so  frequently  repeated  IV.  c.  69.  In  New-Yoik  the  laws  relatiw  t» 
by  the  learned  commentator,  that  no  person  game  are  only  intended  to  prevent  tlie  destruc- 
had  ori^nally,  or  has  now,  a  right  to  kfll  game  tion  of  them  at  improper  seasons  of  the  year. 
upon  his  own  estate,  without  a  licence,  or  See  I  R.  S.  701. 

gxmnt  from  the  king,  is  controrerted  in  2  book,  (28)  The  ancient  statutes  ori2  R.  ll.  e.  2, 

p.  419.  n.  9.  "  tost  none  shall  obuin  offices  by  suit,  or  forie- 

(26)  It  must  be  a  fee-simple  estate  of  lOOL  ward,  but  upon  desert,"  which  Lord  Cokt  says 
a  year,  or  an  estate  for  life  of  150/.  per  an-  is  worthy  to  be  written  in  letters  of  gold,  tot 
mutt.  more  worthy  to  be  put  in  due  execution,  Co. 

(27)  The  present  act  in  England  is  0  Geo.  Litt.  234^  sad  thst  of  5  snd  6  £.  TL  s.  1^ 
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CHAPTER  XIV. 
OF  HOMICIDE. 

In  the  ten  preceding  cliapters  we  have  considered,  first,  such  crimes  and 
misdemeanors  as  are  more  immediately  injurious  to  God,  and  his  holy  re- 
tigion ;  se<iondly,  such  as  violate  or  transgress  the  law  of  nations  ;  thirdly, 
such  as  more  especially  affect  the  king,  the  father  and  representative  of  his 
people  ;  fourthly,  such  as  more  directly  infringet  he  rights  of  the  public  or 
commonwealth,  taken  in  its  collective  capacity ;  and  are  now,  lastly,  to 
take  into  consideration  those' which  in  a  more  peculiar  manner  affect  and 
injure  individuals  or  private  subjects. 

Were  these  injuries  indeed  confined  to  individuals  only,  and  did  they  af- 
fect none  bat  their  immediate  objects,  they  would  fall  absolutely  under  the 
notion  of  private  wrongs  ;  for  which  a  satisfaction  would  be  due  only  to 
the  party  injured ;  the  manner  of  obtaining  which  was  the  subject  of  our 
inquiries  in  the  preceding  book.  But  the  wrongs,  which  we  are  now  to 
treat  of,  are  of  a  much  more  extensive  consequence  ;  1 .  Because  it  is  im- 
possible they  can  be  committed  without  a  violation  of  the  laws  of  nature  ; 
of  the  moral  as  well  as  political  rules  of  right :  2.  Because  they  include  in 
them  almost  always  a  breach  of  the  public  peace :  3.  Because  by  their 
example  and  evil  tendency  they  threaten  and  endanger  the  sub- 
version of  aH  civil  society.  Upon  these  accounts  it  is,  *that,  be-  [*177] 
sides  the  private  satisfaction  due  and  given  in  many  cases  to  the 
individual,  by  action  for  the  private  wrong,  the  government  also  calls  upon 
the  offender  to  submit  to  public  punishment  for  the  public  crime.  And  the 
prosecution  of  these  offences  is  always  at  the  suit  and  in  the  name  of  the 
king,  in  whom  by  the  texture  of  our  constitution  the  jits  gladiif  or  execu- 
tory power  of  the  law,  entirely  resides.  Thus  too,  in  the  old  Gothic  con- 
stitution, there  was  a  threefold  punishment  inflicted  oh  all  delinquents ; 
first,  for  the  private  wrong  to  the  party  injured  ;  secondly,  for  the  offence 
against  the  king  by  disobedience  to  the  laws  ;  and  thirdly,  for  the  crime 
against  the  public  by  their  evil  example  (a).  Of  which  we  may  trace  the 
groundwork,  in  what  Tacitus  tells  us  of  his  Germans  {b) ;  that,  whatever 
offenders  were  fined,  "  pars  mulctae  regi,  vel  dvitati,  pars  ipsi,  qui  vindica' 
tur  vel  propinquis  ejus,  exsohitur  " 

(*)  Stiemhook,  {.  1<  c.  5.  {h)  iemor.  Germ.  c.  11 

*'  agMnst  bu^«g  nod  teUing  of  offices/'  im-  of  a  misdemeanor ;  and  offences  against  this 

posed  only  civil  restrictioas  apon  this  offence,  Act,  committed  abroad,  shall  be  tried  in  the 

and  civil  disabilities  upon  offenders.    But  by  court  of  King's  Bench  at  Westminster,  under 

the  49  Geo.  !([.  c.  126,  reciting  the  Sand  6  E.  the  42  Geo.  III.  c.  85.     Commissions  in  the 

YI.  c.  16,  and  extendiag  its  provisions  to  Scot-  East  India  Company's  service  are  expressly 

land  and  Ireland,  and  to  all  ofces  in  tkepft  of  mentioned  by  the  statute,  and  several  instaa- 

tKo  crown,  &c. ;  persons  buying  or  selling,  or  ces  have  occurred,  one  very  recently,  of  per- 

reeeiring  or  paying  money  or  reward  for  ahy  tons  convicted  and  punished  for  the  sale  and 

such  office ;  and  persons  receiving  or  payina  negociation  of  such  offices, 

money  for  soliciting  or  obtaining  any  such  ot-  In  New- York,  the  buying  or  selling  of  an 

iice,  or  any  negociation  or  pretended  ne^oeia-  office  is  a  misdemeanor,  punishable  by  impri- 

tion  relating  thereto ;  and  persons  opening  or  sonment  for  a  year  and  fine  not  exceeding  250 

advertising  houses  for  transacting  business  dollars,  and  by  forfeiture  of,  and  disquauj&oa- 

nlating  to  the  sale  of  any  such  office  ;  shall  tion  for,  sQch  office, 
be  teepeeliTely  deemed  and  adjudged  guilty 
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These  crimes  and  misdemeanors  against  private  subjects  are  principal- 
ly of  three  kinds ;  against  their  jver^onjr,  their  habitations,  and  their  property. 

Of  crimes  injurious  to  the  persons  of  private  subjects,  the  most  principal 
and  important  is  the  ofiepce  of  taking  away  that  Life,  which  is  the  imme- 
diate gift  of  the  great  Creator ;  and  of  which  therefore  no  man  can  be  en- 
titled to  deprive  himself  or  another,  but  in  some  manner  either  expressly 
commanded  in,  or  evidently  deducible  from,  those  laws  which  the  Creator 
has  given  us  ;  the  divine  laws,  I  mean,  of  either  nature  or  revelation.  The 
subject  therefore  of  the  present  chapter  will  be  the  offence  of  homicide  w 
destroying  the  life  of  man,  in  its  several  stages  of  guilt,  arising  from  the 
particular  circumstances  of  mitigation  or  aggravation  which  attend  it. 

Now  homicide,  or  the  killing  of  any  human  creature,  is  of  three  kinds  : 
justifiable f  excusable,  uid  felonious.  The  first  has  no  share  of  guilt 
[*178]  at  alt ;  the  second  very  little :  but  the  *third  is  the  highest  crime 
against  the  law  of  nature  that  man  is  capable  of  committing. 

I.  Justifiable  homicide  is  of  divers  kinds. 

1.  Such  as  is  owing  to  some  unavoidable  necessity,  wiihoxA  any  will,  in- 
tention, or  desire,  and  without  any  inadvertence  or  negligence  in  the  party 
kiUing,  and  therefore  without  any  shadow  of  blame.  As,  for  instance,  by 
virtue  of  such  an  ofHce  as  obliges  one,  in  the  execution  of  public  justice, 
to  put  a  malefactor  to  death,  who  had  forfeited  his  life  by  the  laws  and  ver- 
dict of  his  country.  This  is  an  act  of  necessity,  and  even  of  civil  duty ; 
and  therefore  not  only  justifiable,  but  commendable,  where  the  law  requires 
it.  But  the  law  must  rehire  it,  otherwise  it  is  not  justifiable  :  therefore, 
wantonly  to  kill  the  greatest  of  malefactors,  a  felon  or  a  traitor,  attainted, 
or  outlawed,  deliberately,  uncompelled,  and  extrajudicially,  is  murder  (e). 
For,  as  Bracton  (d)  very  justly  observes,  "  istud  homiddium,  si  fit  ex  liwfre, 
vel  delectatione  effundeiidi  humanum  sanguinem,  licet  juste  ocddatur  iste,  ta- 
men  occisor  peccat  mortaliter,  propter  intentionem  corruptamJ^  And  farther, 
if  judgment  of  death  be  given  by  a  judge  not  authorized  by  lawful  commis- 
sion, and  execution  is  done  accordingly,  the  judge  is  guilty  of  murder  (e). 
And  upon  this  account  sir  Matthew  Hale  himself,  though  he  accepted  the 
place  of  a  judge  of  the  common  pleas  under  Cromwell's  government  (since 
it  is  necessary  to  decide  the  disputes  of  civil  property  in  the  worst  of  times), 
yet  declined  to  sit  on  the  crown  side  at  the  assizes,  and  try  prisoners  ; 
having  very  strong  objections  to  the  legality  of  the  usurper's  commission  (/); 
a  distinction  perhaps  rather  too  refined ;  since  the  punishment  of  crimes  is 
at  least  as  necessary  to  society,  as  maintaining  the  boundaries  of  property. 
Also  such  judgment,  when  legal,  must  be  executed  by  the  proper  officer, 
or  his  appointed  deputy  ;  for  no  one  else  is  required  by  law  to  doit, 
[*179]  which  requisition  it  is  that  justifies  the  homicide.  If  another  *per- 
son  doth  it  of  his  own  head,  it  is  held  to  be  murder  {g) :  even 
though  it  be  the  judge  himself  (A).  It  must  farther  be  executed,  servato 
juris  ordine ;  it  must  pursue  the  sentence  of  the  court.  If  an  officer  be- 
heads one  who  is  adjudged  to  be  hanged,  or  vice  versa,  it  is  murder  (t) : 
for  he  is  merely  ministerial,  and  therefore  only  justified  when  he  acts  under 
the  authority  and  compulsion  of  the  law :  but  if  a  sheriff  changes  one 
kind  of  death  for  another,  he  then  acts  by  his  own  authority,  wMch  ex- 
tends not  to  the  commission  of  homicide,  and  besides,  this  license  might  oc- 

(c)  1  Hal.  p.  a  497.  (^)  1  H>L  P.  C.  501.    1  Hawk.  P.  C.  70^ 

{di  M.  IM.  (S)  Dalt.  Just.  c.  150. 

(e)lH&wk.P.C.70.    lHt!.P.e«7.  (0  Finch,  L.  31.    8  last  51-    lEaLP.&ML 

(/}Biu]wtinhisUfiB. 
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casion  a  very  gross  abuse  of  bis  power.  The  king  indeed  may  remit  part 
of  a  sentence ;  as  in  the  case  of  treason,  all  but  the  beheading ;  bnt  this  is 
no  change,  no  introduction  of  a  new  punishment ;  and  in  the  case  of  felo- 
ny, where  the  judgment  is  to  be  hanged^  the  king  (it  hath  been  said)  cannot 
legally  order  even  a  peer  to  be  beheaded  (k).  But  this  doctrine  will  be 
more  fully  considered  in  a  subsequent  chaptei;. 

Again ;  in  some  cases  homicide  is  justifiable,  rather  by  the  perrmssian, 
than  by  the  absolute  eammand,  of  the  law,  either  for  the  advancement  of  pub- 
lic justUey  which  without  such  indemnification  would  never  be  carried  on 
wiUi  proper  vigour :  or,  in  such  instances  where  it  is  committed  for  the 
prevention  of  some  atrocious  crime^  which  cannot  otherwise  be  javoided^ 

2.  Homicide,  committed  for  the  advancement  of  public  justice,  are  ;  1. 
Where  an  officer,  in  the  execution  of  his  office,  either  in  a  civil  or  criminal 
case,  kills  a  person  that  assaults  and  resists  him  (/).  2.  If  an  officer,  or  any 
private  person,  attempts  to  take  a  man  charged  with  felony,  and  is  resisted ; 
and,  in  the  endeavour  to  take  him,  kills  him  (m).  This  is  similar  to  the  old 
Gothic  constitutions,  which  (Stiernhook  informs  us)  (n)  **furem,  si 
aliter  capi  non  posset,  occidere  *permittunt,"  3.  In  case  of  a  riot,  or  [*!  80] 
jrebellious  assembly,  the  officers  endeavouring  to  disperse  the  mob 
•re  justifiable  in  killing  them,  both  at  common  law  {o),  and  by  the  riot  act,  1 
Geo.  I.  c.  5.  4.  Where  the  prisoners  in  a  gaol,  or  going  to  a  gaol,  assault 
the  gaoler  or  officer,  and  he  in  his  defence  kills  any  of  them,  it  is  justifiable 
for  &e  sake  of  preventing  an  escape  (p).  5.  If  trespassers  in  forests,  parks, 
chases,  or  wanrens,  will  not  surrender  themselves  to  the  keepers,  they  may 
be  slain  ;  by  virtue  of  the  statute  21  £dw.  I.  st.2demalefactorihuain  par- 
CIS,  and  3  &  4  W.  &  M.  c.  10  (1 ).  But  in  all  these  cases,  there  must  be  an 
apparent  necessity  on  the  officei^s  side  ;  vut,  that  the  party  could  not  be  ar- 
rested or  apprehended,  the  riot  could  not  be  suppressed,  the  prisoners  could 
not  be  kept  in  hold,  the  deer*stealers  could  not  but  escape,  unless  such  ho- 
micide were  committed :  otherwise,  without  such  absolute  necessity,  it  is  ^ 
not  justifiable  (2).  6.  If  the  champions  in  a  trial  by  battle  killed  either 
of  them  the  other,  such  homicide  was  justifiable,  and  was  imputed  to  the 
just  judgment  of  God,  who  was  thereby  presumed  to  have  decided  in  favour 
of  the  truth  (9)  (3),  (4). 

In  the  next  place,  such  homicide  as  is  committed  for  the  prevention  of 
any  fwcible  and  atrocious  crime,  is  justifiable  by  the  law  of  nature  (r) ;  and 

(»)  S  Inst.  52.  212.  (o)  1  Hal.  P.  C.  495.    1  Hawk.  iP.  C.  161. 

(1)  1  HaL  P.  C.  494.    1  Hawk.  P.  C.  71.  (p)  I  Hal.  P.  C.  499. 
(m)  1  HaL  P.  C.  494.                                                    (q)  1  Hawk.  P.  C.  71. 

in)  dejmre.  Goth.  l.  S,  c. «.  {r)  Puff.  L.  of  N.  1 2,  c.  5. 

<1)  21  Ed  w.  I.  St.  2,  is  repealed  by  7  and  8  cases,  if  A.,  though  innocent,  flies  or  resists, 

Geo.  IV.  c.  27,  and  3  and  4  W.  and  M.^.  10,  and  is  killed  by  the  officer  or  any  other  person 

by  16  Geo.  III.  e.  30,  which  Utter  is  also  re-  aiding  him,  during  flig^ht  or  resistance,  the  per- 

pealed  by  7  and  8  Geo.  IV.  e.  27.  son  so  killing  him  is  indemnified.    Fost.  318, 

(2)  If  a  person  commits  felony,  and  flies^  or  1  East,  P.  C.  300.  A.nd  the  officer,  it  seems, 
resisU  those  who  attempt  to  apprehend  bim,  would  be  equally  indemnified,  though  he  had 
or  is  indicted  of  felony,  and  flies,  or  is  arrested  no  warrant,  if  he  acted  on  a  charge  of  felony,  ^ 
by  warrant  or  process  of  law,  and  escapes,  or  and  on  reasonable  suspicion,  even  though  it 
Is  being  eonreyed  to  prison,  and  escapes ;  in  should  appear  in  the  result  that  no  felony  had 
any  of  these  cases,  if  he  cannot  be  taken  been  committed.  Samuel  v.  Payne,  Doug, 
alive,  and  is  killed  in  the  act  of  resistance,  359 ;  Guppy  v.  Britllebank^  5  Price,  525. 

the  homicide  is  justifiable,  1  Halo,  P.  C.  489 ;  (3)  The  trial  by  battle  is  abolished  by  59 

1  East,  P.  C.  298.    So,  if  an  officer  has  a  Geo.  III.  c.  46 ;  see  further  upon  that  subject, 

warrant  against  A.,  bjf  nnntf  for  felony,  or  if  post,  346. 

A,  is  indicted  of  felony,  or  if  the  bae  and  ery  (4)  In  New-York  the  excuses  numb«rMl 

it  levied  against  him,  1^  name;  inanyof  these  above  as  5  and  6,  do  not  exisl. 
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also  by  the  law  of  England,  as  it  stood  so  early  as  the  time  of  Bracton  (s)^ 
and  as  it  is  since  declared  in  statute  24  Hen.  VIII.  c.  5  (5).  If  any  person 
attempts  a  robbery  or  murder  of  another,  or  attempts  to  break  open  a  house, 
in  the  night'time  {which  extends  also  to  an  attempt  to  bum  it)  (^),  and  shall 
be  killed  in  such  attempt,  the  slayer  shall  be  acquitted  and  discharged.  This 
reaches  not  to  any  crime  unaccompanied  with  force,  as  picking  of  pock- 
ets;  or  to  the  breaking  open  of  any  house  in  the  day-time,  unless  it  cairies 
with  it  an  attempt  of  robbery  also.  So  the  Jewish  law,  which  punished  no 
theft  with  death,  makes  homicide  only  justifiai^le  in  case  of  nocturnal  house- 
breaking ;  if  a  thief  be  found  breaking  up,  and  he  be  *'  smitten  that 
[*18I  ]  *he  die,  no  blood  shall  be  shed  for  him:  but  if  the  sun  be  risen  upon 
him,  there  shall  blood  be  shed  for  him ;  for  he  should  have  made 
full  restitution  (u)."  At  Athens,  if  any  theft  was  committed  by  night,  it 
was  lawful  to  lull  the  criminal,  if  taken  in  the  fact  (to) :  and  by  the  Roman 
law  of  the  twelve  tables,  a  tbief  might  be  slain  by  night  with  inanity : 
or  even  by  day,  if  he  armed  himself  with  any  dangerous  weapon  («) : 
which  amounts  to  nearly  the  same  as  is  permitted  by  our  own  constita* 
tions. 

The  Roman  law  also  justifies  homicide,  when  conmiitted  in  defence  of 
the  chastity  either  of  one's  self  or  relations  (y) :  and  so  also,  according  to 
Selden  («),  stood  the  law  in  the  Jewish  republic.  The  English  law  like- 
wise justifies  a  woman  killing  one  who  attempts  to  ravish  her  (a) :  and 
so  too  the  husband  or  father  may  justify  killing  a  man,  who  attempts  a 
rape  upon  his  wife  or  daughter:  but  not  if  he  takes  them  in  adultery  by 
consent,  for  the  one  is  forcible  and  felonious,  but  not  the  other  {b).  And  I 
make  no  doubt  but  the  forcibly  attempting  a  crime  of  a  still  more  detestable 
nature,  may  be  equally  resisted  by  the  death  of  the  unnatural  aggressor. 
For  the  one  uniform  principle  that  runs  through  our  own,  and  all  other 
laws,  seems  to  be  this ;  that  where  a  crime,  in  itself  capital,  is  endeavoured 
to  be  committed  by  force,  it  is  lawful  to  repel  that  force  by  ihe  death  of  the 
party  attempting.  But  we  must  net  carry  this  doctrine  to  the  same  vision- 
ary length  that  Mr.  Locke  does  :  who  holds  (c),  *'  that  all  manner  of  force 
without  right  upon  a  man's  person,  puts  him  in  a  state  of  war  with  the 
aggressor ;  and,  of  consequence,  that  being  in  such  state  of  war,  he  may 
lawfully  kill  him  that  puts  him  under  this  unnatural  restraint."  However 
jus(  this  conclusion  may  be  in  a  state  of  uncivilized  nature,  yet  the 
[*  181]  law  of  England,  like  that  of  every  other  *  well-regulated  commu- 
nity, is  too  tender  of  the  public  peace,  too  careful  of  the  lives  of  the 
subjects,  to  adopt  so  contentious  a  system ;  nor  will  suffer  with  impunity 
any  crime  to  be  prevented  by  death,  unless  the  same,  if  conmiitted,  would 
also  be  punished  by  death. 

In  these  instances  of  justifiable  homicide,  it  may  be  observed  that  the 
slayer  is  in  no  kind  of  fault  whatsoever,  not  even  in  the  minutest  degree ; 
and  is  therefore  to  be  totally  acquitted  and  discharged,  with  commenda- 
tion rather  than  blame.     But  that  is  not  quite  the  case  in  excusable  homi- 

(«)/o2.  IM.  n6t  «W  tmt  mftrentem  occiMi  rftwilftiitow."    {Ff. 

(1)1  Hal.  P.O. 488.  48.8.1.) 

(II)  Exod.  xzii.  8.  (s)  de  Ugib.  Hehraaor.  I  i,  c.  S. 

(w)  Potter.  Antiq.  b.  1,  c.  S4.  (a)  Bac.  Elem.  64.    I  Hawk.  P.  C.  71. 

(X)  Cic.  pro  Milone,  3.    Ff.  9.  3.  4.  (b)  1  Hal.  P.  C.  485,  480. 

if)  "  Dimu  Hadriamu  rt$eripHt  nm  gvi  stupnm       (c)  Ess.  on  gov.  p.  8,  c.  5. 

(5)  Repealed  by  9  Creo.  IV.  e.  31,  ^  10  of    another  by  miafortane,  or  in  hia  own  dofenot^ 
which  enacu«  that  no  puniahment  or  forfeiture    or  in  uiy  othor  nuumor  without  feloDj. 
•hall  be  ineiurBd  by  any  ponon  who  ihili  kill 
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cide,  the  rery  nftme  whereof  imports  some  fault,  some  error,  or  omission : 
so  trivial,  however,  that  the  law  excuses  it  from  the  guilt  of  felony,  though 
in  strictness  it  judges  it  deserving  of  some  little  degree  of  punishment,(7). 

11.  Excusable  homicide  is  of  two  sorts ;  either  per  infortunium^  by  mis- 
adventure ;  or  se  defendendoj  upon  a  principle  of  self-preservation.  We 
will  first  see  wherein  these  two  species  of  homicide  are  distinct,  and  then 
wherein  they  agree. 

1.  Homicide  per  infortunium  or  misadventure,  is  where  a  man,  doing  a 
lawful  act,  without  any  intention  of  hurt,  unfortunately  kills  another ;  as 
where  a  man  is  at  work  with  a  hatchet,  and  the  head  thereof  flies  oiT,  and 
kills  a  stander-by  ;  or  where  a  person  qualified  to  keep  a  gun,  is  shooting 
at  a  mark,  and  undesignedly  kills  a  man  {d)  :  for  the  act  is  lawful,  and 
the  efi*ect  is  merely  accidental  (7).  So  where  a  parent  is  moderately  cor- 
recting his  child,  a  master  his  apprentice  or  scholar,  or  an  officer  punish- 
ing a  criminal,  and  happens  to  occasion  his  death,  it  is  only  misadventure ; 
for  the  act  of  correction  is  lawful :  but  if  he  exceeds  the  bounds  of  mode- 
ration, either  in  the  manner,  the  instrument,  or  the  quantity  of  punish- 
ment, and  death  ensues,  it  is  manslaughter  at  least,  and  in  some  cases  (ac- 
cording to  the  circumstances)  murder  (e) ;  for  the  act  of  immode- 
rate correction  is  unlawful.  *Thos,  by  an  edict  of  the  emperor  [  *183] 
Constantine  (/),  when  the  rigour  of  the  Roman  law  with  regard 
to  slaves  began  to  relax  and  soften,  a  master  was  allowed  to  chastise  his 
slave  with  rods  and  imprisonment,  and,  if  death  accidentally  ensued,  he 
was  guilty  of  no  crime  :  but  if  he  struck  him  with  a  club  or  a  stone,  and 
thereby  occasioned  his  death  ;  or  if  in  any  other  yet  grosser  manner,  **  »m- 
niioderat^  sua  jure  utatur,  tunc  reus  homicidii  sit,^^ 

But  to  proceed.  A  tilt  or  tournament,  the  martial  diversion  of  our  an- 
cestors, was  however  an  unlawful  act :  and  so  are  boxing  and  sword-play- 
ing, the  succeeding  amusement  of  their  posterity :  and  therefore  if  a 
knight  in  the  former  case,  or  a  gladiator  in  the  latter,  be  killed,  such  kill- 
ing is  felony  or  manslaughter.  But  if  the  knight  command  or  permit 
such  diversion,  it  is  said  to  be  only  misadventure  ;  for  then  the  act  is  law- 
ful {g).  In  the  like  manner,  as  by  the  laws  both  of  Athens  and  Rome, 
he  who  killed  another  in  the  pancratium,  or  public  games  authorized  or  per- 
mitted by  the  state,  was  not  held  to  be  guilty  of  homicide  (A).  •  Likewise 

(d)  1  Hawk.  p.  C.  7S,  74.  (g)  1  H«L  P.  C.  473.  1  Hawk.  P.  C.  74 

(e)  I  Hal.  P.  G.  473, 474.  v        (A)  Plato,  dt  LL.  lib.  7.    Ff.  9.  i,  7. 
(J)Col.L9,t.  14. 

■  ■    '  .11.  •  ■  I         i„     .    .  . — ■■  ■    - 

(6)  In  New-York,  in  addition  to  the  ex-  pressing  a  not,  or  in  lawfully  keeping  the 
cases  mentioned  in  the  text,  bomieide  is  jus-  peace.  (2  R.  S.  6GD,  §  2.  3.) 
tifiable  in  a  public  officer,  and  those  acting  (7)  If  a  person  driving  a  carriage  hapi>en 
under  him,  wnen  committed  necesaarily  in  ar-  to  Kill  another,  if  he  saw,  or  had  timely  notice 
resting;  felons  fleeing  from  justice :  or  when  of  the  mischief  likely  to  ensue,  and  yet  wil- 
committed  by  any  person,  1.  m  resisting  an  at-  fully  drove  on,  it  will  be  murder :  if  he  mjgfa 
tempt  to  murder  mm,  or  to  commit  any  felony  have  seen  the  danger,  but  did  not  look  before 
on  him,  or  upon  or  in  any  dwelling-house  in  him,  it  will  be  manslaughter  ^but  if  the  acci- 
which  iv^ch  person  mar  be,  even  in  the  day-  dent  happened  in  such  a  manner,  that  no  want 
time :  2.  in  the  lawful  defence  of  himself  or  of  due  care  could  be  imputed  to  the  driver,  it 
herself,  or  of  husband,  wife,  parent,  child,  will  be  accidental  death,  and  excusable  homi- 
■anter,  mistress,  or  servant,  when  there  is  cide.  1  East  P.  C  263.  Where,  on  a  false 
reasonable  ground  to  apprehend  a  design  to  alarm  of  thieves,  the  master  of  the  house  kill- 
eooMnit  a  fekmy ,  or  to  do  some  great  personal  ed  one  of  the  family  by  mistake,  who  had  con- 
injury,  and  there  is  imminent  danger  that  oealed  himself  in  a  closet,  this  was  holden  ho- 
meliaesign  may  be  accomplished  :  or,  3.  when  micide  by  misfortune.  Cro.  Car.  538.  Where 
mmtBManly  committed  in  attempting,  by  law-  an  un^ualided  person  by  accident  shoots  an- 
ful  ways  and  means,  to  apprehend  any  penon  other  m  sporting,  it  is  no  greater  offence  than 
tat  any  felony  committed,  or  in  lawfully  sup-  in  a  qoallned  penon.    1  East  P.  G.  900,  ft. 


Digitized  by 


Google 


138  PUBLIC  WRONGS. 

to  whip  another's  horse,  whereby  he  runs  over  a  child  and  kills  lam,  is 
held  to  be  accidental  in  the  rider,  for  he  had  done  nothing  unlawful :  bal 
manslaughter  in  the  person  who  whipped  him,  for  the  act  was  a  trespass, 
and  at  best  a  piece  of  idleness,  of  inevitably  dangerous  consequence  (t)  (8). 
And  in  general,  if  death  ensues  in  consequence  of  an  idle,  dangerous,  and 
unlawful  sport,  as  shooting  or  casting  stones  in  a  town,  or  the  barbarous 
diversion  of  cock-throwing,  in  these  and  similar  cases,  the  slayer  is  guilty 
of  manslaughter,  and  not  misadventure  only,  for  these  are  unlawful 
acts  (k), 

2.  Homicide  in  self-defence,  or  se  defendendo,  upon  a  sudden  affray,  is 
also  excusable,  rather  than  justifiable,  by  the  English  law.     This  species 

of  self-defence  must  be  distinguished  from  that  just  now  mention- 
[*184]    ed,  as  calculated  to  ^hinder  the  perpetration  of  a  capital  crime  ; 

which  is  not  only  a  matter  of  excuse,  but  of  justification.  But 
the  self-defence  which  we  are  now  speaking  of,  is  that  whereby  a  man 
may  protect  himself  from  an  assault  or  the  like,  in  the  course  of  a  sudden 
broil  or  quarrel,  by  killing  him  who  assaults  him.  And  this  is  what  the 
law  expresses  by  the  word  chance-medley,  or  (as  some  rather  choose  to  write 
it)  chaud-medley,  the  former  of  which  in  its  etymology  signifies  a  casual  af- 
fray, the  latter  an  affray  in  the  heat  of  blood  or  passion  ;  both  of  them  of 
pretty  much  the  same  import :  but  the  former  is  in  common  speech  too 
oden  erroneously  applied  to  any  manner  of  homicide  or  misadventure ; 
whereas  it  appears  by  the  statute  24  Hen.  VII I.  o.  5,  and  our  ancient 
books  (/),  that  it  is  properly  applied  to  such  killing  as  happens  in  self-de- 
fence upon  a  sudden  rencounter  (m).  This  right  of  natural  defence  does 
not  imply  a  right  of  attacking  :  for,  instead  of  attacking  one  another  fof 
injuries  past  or  impending,  men  need  only  have  recourse  to  the  proper  tri- 
bunals of  justice.  They  cannot  therefore  legally  exercise  this  right  of 
preventive  defence,  but  in  sudden  and  violent  cases  when  certain  and  im- 
mediate suffering  would  be  the  consequence  of  waiting  for  the  assistance 
of  the  law.  Wherefore  to  excuse  homicide  by  the  plea  of  self-defence,  it 
must  appear  that  the  slayer  had  no  other  possible  (or,  at  least,  probable) 
means  of  escaping  from  his  assailant  (9). 

(i)  1  Hawk.  P.  C.  73.  (I)  Staxmdf.  T.  C.  1«. 

(Jk)  Jbid.  74.    1  Hal.  P.  0.  473.    Post.  201.  (m)  3  Inst.  55.  57.    Foct.  f75,  970. 

(8)  Whenever  death  is  the  consequence  of  kind,  Be«f,  C.  J., laid  it  down  as  law,  "that 
idle,  dangerous,  and  unlawful  sports,  or  of  if  a  person  thinks  proper  to  keep  an  animal 
heedless,  wanton,  and  indiscreet  acts,  with-  of  this  description  (a  Dull),  knowing:  iu  vici- 
oat  a  felonious  intent,  the  party  causing  the  ous  nature,  and  another  person  is  killed  by  ii, 
death  is  guilty  of  manslaughter.  As,  if  a  it  will  be  manslaughter  in  the  owner,  if  no- 
man  rides  an  unruly  horse  amongst  a  crowd  thing  more ;  at  all  events  it  will  be  an  a^rm- 
of  people,  I  East,  P.  C.  231 ;  or  throws  a  xafed  species  of  manslaughter.  Blaekonn  «. 
stone,  or  shoots  an  arrow,  over  a  wall,  into  a  Simmons,  3  C.  and  P.  140.  If  workmen,  in 
public  and  frequented  street,  1  Hale,  P.  C.  the  ordinary  course  of  their  business,  throw 
475 ;  or  discharges  his  pistols  in  a  public  rubbish  from  a  house  in  a  direction  in  which 
street  upon  alighting  from  his  carriage,  1  Stra.  persons  are  likely  to  pass,  and  any  one  pass- 
481 ;  or  throws  a  stone  at  a  horse,  which  mg  is  killed,  this  is  manslaughter,  1  East,  P. 
strikes  a  man,  1  Hale,  P.  C.  39 ;  in  any  of  C.  262.  Killing  a  person  in  a  prize-fight  is 
these  cases,  though  the  party  may  bo  perfect-  manslaughter,  'PPorcT^  cose,  1  East,  P.  C.  270. 
]y  innocent  of  any  mischievous  intent,  still,  if  As  to  what  are  lawful  sports,  see  PuUmt,  title, 
death  ensues,  he  is  guilty  of  manslaughter.  Riot. 

So,  if  the  owner  suffers  to  be  at  large  any  <9)  The  general  principle  seems  to  be  this, 

animal  which  he  knows  to  be  vicious  and  mis-  If  a  man  is  attacked  in  such  a  manner  that 

chievous,  and  it  kills   a  man,  it  has  been  there  is  no  possibility  of  his  escaping  withoat 

thought  by  some  that  he  may  be  indicted  for  killing  his  assailant,  he  is  justified  in  doins  so, 

manslaughter :  but  it  is  well  agreed  that  he  is  after  bavinc  done  his  utmost  to  retreat    Post. 

guilty  of  a  high  misdemeanor,  2  Haw.  P.  C.  278 ;  Kel.  128.    But  no  assault,  however  rio- 

o.  13,  4  8 ;  and.  in  a  very  recent  case  of  that  lent»  wUl  justify  killing  the  assailant,  vadev 
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It  is  frequently  difficult  to  distingoish  this  species  of  homicide  (upoa 
ehanee^medley  in  self-defence)  from  that  of  manslaughter,  in  the  proper  legal 
«ense  of  the  word  (n).  But  the  true  criterion  between  them  seems  to  be 
this  :  when  both  parties  are  actually  combating  at  the  time  when  the 
mortal  stroke  is  given,  the  slayer  is  then  guilty  of  manslaughter :  but  if 
the  slayer  has  not  begun  the  fight,  or  (having  begun)  endeavours  to  de- 
cline any  farther  struggle,  and  afterwards,  being  closely  pressed  by  his . 
antagonist,  kills  him  to  avoid  his  own  destruction,  this  is  homicide  excu- 
sable by  self-defence  («).  For  which  reason  the  law  requires,  that 
the  person,  who  kills  another  in  his  own  defence,  ^should  have  [*185] 
retreated  as  far  as  he  conveniently  or  safely  can,  to  avoid  the  vio- 
lence of  the  assault,  before  he  turns  upon  his  assailent ;  and  that  not  fac- 
titiously, or  in  order  to  watch  his  opportunity,  but  from  a  real  tenderness 
of  shedding  his  brother's  blood.  Aiid  though  it  may  be  cowardice,  in  time 
of  war  between  two  independent  nations,  to  flee  from  an  enemy  ;  yet  be- 
tween two  fellow-subjects  the  law  countenances  no  such  point  of  honour : 
because  the  king  and  his  courts  are  the  vindices  injuriarum^  and  will  give 
to  the  party  wronged  all  the  satisfaction  he  deserves  {p).  In  this  the  civil 
law  also  agrees  with  ours,  or  perhaps  goes  rather  farther :  "  qui  cum  alitor 
tueri  SB  wm  possunt,  damni  eulpam  dederint,  innoxii  sunt  (^)."  The  party  as- 
saulted must  therefore  flee  as  far  as  he  conveniently  can,  either  by  reason 
of  some  wall,  ditch,  or  other  impediment ;  or  as  far  as  the  fierceness  of  the 
assault  will  permit  him  (r) :  for  it  may  be  so  fierce  as  not  to  allow  him  to 
yield  a  step,  without  manifest  danger  of  his  life,  or  enormous  bodily  harm : 
and  then  in  his  defence  he  may  kill  his  assailant  instantly.  And  this  is 
the  doctrine  of  universal  justice  (j),  as  well  as  of  the  municipal  law. 

And  as  the  manner  of  the  defence,  so  is  also  the  time  to  be  considered : 
for  if  the  person  assaulted  does  not  fall  upon  the  aggressor  till  the  affray 
is  over,  or  when  he  is  running  away,  this  is  revenge,  and  not  defence. 
Neither,  under  the  colour  of  self-defence,  will  the  law  permit  a  man  to 
screen  himself  from  the  guilt  of  deliberate  murder :  for  if  two  persons,  A 
and  B,  agree  to  fight  a  duel,  and  A  gives  the  first  onset,  and  B  retreats  as 
far  as  he  safely  can,  and  then  kills  A,  this  is  murder  ;  because  of  the  pre- 
vious malice  and  concerted  design  (£).  But  if  A  upon  a  sudden  quarrel, 
assaults  B  first,  and  upon  B's  returning  the  assault,  A  really  and  hona^ide 
flees ;  and,  being  driven  to  the  wall,  turns  again  upon  B  and  kills  him  : 
this  may  be  se  defendendo  according  to  some  of  our  writers  (u)  ; 
*though  others  (10)  have  thought  this  opinion  too  favourable  ;  in-  [*186] 
asmuch  as  the  necessity,  to  which  he  is  at  last  reduced,  originally 
arose  from  his  own  fault.  Under  this  excuse,  of  self-defence,  the  principal 
civil  and  natural  relations  are  comprehended ;  therefore  master  and  ser- 
vant, parent  and  child,  husband  and  wife,  killing  an  assailant  in  the  ne- 
cessary defence  of  each  other  respectively,  are  excused ;  the  act  of  the 

(n)  3  Inst.  55.  («)  PoiT.  b.  S,  c.  5.  « IS. 

(0)  Fort.  Sn.  (f )  1  Hil.  P.  C.  47». 

(p)  1  Hal.  P.  C.  481.  48t.  («}  IM.  498. 

(y)  Ff.  9.  S.  45.  («)  1  Hawk.  P.  C.  75. 
.(r)  1  Hal.  P.  C.  48S. 

tlM  plea  of  ne^MtitT,  unlen  there  ie  a  clear    kills  one  who  felonioasly  atsaulta  him  in  the 
manifesution  of  a  felonious  intent.    1  East,    highway,  may  justify  the  fact  without  retreat- 
P.  C.  277 ;  1  Russell,  551.     And  an  officer    ing  at  aU.    1  Haw.  P.  C.  c  29,  ^  16 ;  1  Hale, 
who  kills  one  who  resists  him  in  the  execution    P.  G.  41, 3  Inst.  56,  Croo.  28,  a. 
of  his  office,  and  even  a  priirate  person  that 
Vol.  IL  67 
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relation  assisting  being  construed  the  eBoie  u  the  set  of  die  party  kin 
8elf(»),  . 

There  is  one  apecies  of  homicide  se  defmdendo,  where  the  puty  slain  i» 
equally  innocent  as  he  who  occasions  hie  death :  and  yet  this  homicide  it 
also  excusable  from  the  great  universal  principle  of  self^preserratioB,  whieb 
prompts  every  man  to  save  his  own  life  preferably  to  that  of  another,  where 
one  of  them  must  inevitably  perish.  As,  among  oihettt,  in  that  case  men* 
tioned  by  lord  Bacon  (y),  where  two  persons,  being  shipwrecked,  ^oid  get- 
ting on  the  same  plank,  but  finding  it  not  able  to  save  them  both,  one  of 
them  tfarustathe  other  from  it,  whereby  he  is  drowned.  He  who  thus  pre- 
serves his  own  life  at  the  expense  of  another  man's  is  excusable  through 
unavoidable  necessity,  and  the  principle  of  self-defence :  since  their  bc^ 
remaining  on  the  same  weak  plank  is  a  mutual,  though  innocent,  attempt 
upon,  and  an  endangering  of,  each  other^s  life  (10). 

Let  ue  next  take  a  view  of  those  circumstances  wherein  these  two 
species  of  homicide,  by  misadventure  and  self-defence,  agree ;  and  those 
are  in  their  blame  and  punishment.  For  the  law  sets  00  high  a  value 
upon  the  life  of  a  man,  that  it  always  intends  some  misbehaviour  in  the 
person  who  takes  it  away,  unless  by  the  command  or  express  pennie- 
sion  of  the  law.  In  the  case  of  misadventure,  it  presumes  negligence, 
or  at  least  a  want  of  sufficient  caution  in  him  who  was  so  unfortunate  as 
to  commit  it ;  who  therefore  is  not  altogether  faultless  (s).  And 
[*187]  as  to  the  necessity  which  excuses  a  man  who  Skills  anower  S0  ds- 
fendendo,  lord  Bacon  (a)  entitles  it  nee^ssitas  culpahUis,  and  thereby 
distinguishes  it  from  the  former  necessity  of  killing  a  thief  or  a  malefac- 
tor. For  the  law  intends  that  the  quarrel  or  assaiik  aroee  from  some  un- 
known wrong,  or  some  provocation,  either  in  word  or  deed  :  and  since  in 
quarrels  both  parties  may  be,  and  usually  are,  in  some  fault ;  and  it  scarce 
can  be  tried  who  was  originally  in  the  vrrong ;  the  law  will  not  hold 
the  survivor  entirely  guiltless.  But  it  is  clear,  in  the  other  case,  that 
where  I  kill  a  thief  that  breaks  into  my  house,  the  original  default  can 
never  be  upon  my  side.  The  law  besides  may  have  a  farther  view,  to 
make  the  crime  of  homicide  more  odious,  and  to  caution  men  how  they 
Tenture  to  kill  another  upon  their  own  private  judgment ;  by  ordaining, 
that  he  who  slays  his  neighbour,  without  an  express  warrant  from  the  law 
so  to  do,  shall  in  no  case  be  absohitely  free  from  guilt. 

Nor  is  the  law  of  England  singular  in  this  respect.  Even  the  slanghter 
of  enemies  required  a  solemn  purgation  among  the  Jews ;  which  implies 
that  the  death  of  a  man,  however  it  happens,  will  leave  some  stain  be- 
hind it.  And  the  mosaical  law  {b)  appointed  certain  cities  of  refuge  for 
him  "  who  killed  his  neighbour  unawares :  as  if  a  man  goeth  into  the 
wood  with  his  neighbour  to  hew  wood,  and  his  hand  fetcheth  a  stroke 
with  the  axe  to  cut  down  a  tree,  and  the  head  slippeth  from  the  hehre, 
and  lighteth  upon  his  neighbour  that  he  die,  he  ^all  fitee  unto  one  of  these 

(x)  1  Htl.  P.  C.  44a    ^  (a)  Elem.  c.  & 

(y)  Elem.  c.  5.    See  also  1  Hawk,  P.  0.  7S.  (ft)  Numb.  c.  35,  and  De«t.  c.  10. 

(»)  1  Hawk.  P.  C.  7S. 

(10)  lu  New- York   homicide  is  exewaUe  tion,  or  upon  a  sudden  eombat,  without  a&y 

when  committed,  let  in  doinc  any  lawful  act  miduo  advaatager  being  taken,  and  withwat 

1^  lawful  meana  with  usual   and  ordinanr  any  daogarooa  wnpon  being  usad,  and  not 

caution,  ud  without  any  xmlawful  intent.  2nd.  done  in  a  tmtl  or  nnnaoal  mMiaei.    (2  S.  9b 

By  aeddadand  mMttune  m  the  beat  of  paa-  60D,  ^  4.) 
tion,  upon  any  sudden  and  sufficient  proroea- 
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dliM  and  Ut^*"  Bvt  it  wenm  he  was  not  held  whoUy  blaikielea^,  any 
more  than  in  the  English  law ;  since  the  avenger  of  blood  might  slay 
him  before  he  reached  his  asylum,  or  if  he  afterwards  stirred  out  of  it  till 
the  death  of  the  high  priest  In  the  imperial  law  likewise  (c)  casual  ho- 
micide was  excused,  by  the  indulgence  of  the  emperor  signed  with  his 
own  sign  manual,  ^*  unnotaiume  prineipis  :^  otherwise  the  death  of  a  man, 
however  committed,  was  in  some  degree  punishable.  Among  the 
Greeks  {d)  homicide  by  misfortune  was  expiated  by  voluntary  *ba-  [*188] 
nishment  for  a  year  («).  In  Saxony  a  fine  is  paid  to  the  kindred 
of  the  slain ;  wMch  also,  among  the  Western  Goths,  was  little  inferior  to 
that  of  voluntary  homicide  {/) :  and  in  France  {g)  no  person  is  ever  ab- 
eolved  in  cases  of  this  nature,  without  a  largess  to  the  poor,  and  the  charge 
of  certain  masses  for  the  soul  of  the  party  killed. 

The  penalty  inflicted  by  our  laws  is  said  by  sir  Edward  Coke  to  have 
been  anciently  no  less  tSian  death  {h) ;  which  however  is  with  reason  de- 
nied by  later  and  more  accurate  writers  (t).  It  seems  rather  to  have  con- 
sisted in  a  forfeiture,  some  say  of  all  the  goods  and  chattels,  others  of  only 
part  of  them,  by  way  of  fine  or  weregild  (k) :  which  ^was  prGfbably  dis- 
posed of,  as  in  France,  in  pws  usus,  according  to  the  humane  supersdtion 
of  the  times,  for  the  benefit  of  his  soul  who  was  thus  suddenly  sent  to  his 
account,  with  all  his  imperfections  on  his  head.  But  that  reason  having 
Umg  ceased,  and  the  penalty  (especially  if  a  total  forfeiture)  growing  more 
severe  than  was  intended,  in  proportion  as  personal  property  has  become 
more  considerable,  the  delinquent  has  now,  and  has  had  as  early  as  our 
records  will  reach  (Z),  a  pardon  and  writ  of  restitution  of  his  goods  as  a 
matter  of  course  and  right,  only  paying  for  suing  out  the  same  (m)  (11). 
And  indeed  to  prevent  this  expense,  in  cases  where  the  death  has  notori- 
ously happened  by  misadventure  or  in  self-defence,  the  judges  will  usually 
permit  (lif  not  direct)  a  general  verdict  of  acquittal  (n)  (12). 

III.  Felonious  homicide  is  an  act  of  a  very  different  nature  from  the 
former,  being  the  killing  of  a  human  creature,  of  any  age  or  sex,  without 
justification  or  excuse.  This  may  be  done  either  by  killing  one's  self,  or 
another  man. 

*Self-murder  (13),  the  pretended  heroism,  but  real  cowardice,  of    [*189] 
the  Stoic  philosophers,  who  destroyed  themselves  to  avoid  those  ills 
which  they  had  not  the  fortitude  to  endure,  though  the  attempting  it  seems 
to  be  countenanced  by  the  civil  law  (o),  yet  was  punished  by  the  Athenian 
law  with  cutting  off  the  hand,  which  committed  the  desperate  deed  {  p).  And 

(c)  Ca.  9. 16.  S.  («)  I  Hal.  P.  C.  435.    1  Hawk.  P.  C.  7».    Toat 

(i)  Plato  dt  LtM.  Za.  0.  S83,  Ac. 

(«)  To  thla  expiation  brbanlahiiMiit  the  aplrtt  of  (Jb)  Post.  987. 

Patroclos  in  Homer  mar  be  thought  to  anode,  (/}  Ihid.  289. 

when  he  realnda  Achillea,  la  the  twentf-thlvd  (m)  9  Hawk.  P.  C.  9B1. 

Iliad, thatwhan  a  chUdhe  waa  oblifed to  flee  hia  (n)  Post.  988. 

cooDtrjr  for  caaoally  kUUng  hia  playfellow ;  «*  »^•  (o)  "  St  qms  iatpaHnOAa  dalorU,  avU  Uudio  vitat, 

mt  •<«  iOtXanf.**  mt  wtorbo,  aut/wrortt  out  pudore^  more  wtabiit,  mm 

(/)  SUemh.  dtyure  Goth.  L  S,  e.  4.  Mimadvirtatur  in  emm.^    Ff.  40. 16. 9 


(g)  De  Momey,  on  the  digest. 
(1)  tliiat.148.S15. 


(j»)  Pot.  Antiq.  b.  1,  c.  96. 


(11)  But  Mw  all  forfeiture  and  pnniahoieat  rersal  practice  to  direct  an  acquittal. 

it  remoTed  in  aoch  caaes.    8ae  9  Geo.  IV.  e.  The  jury  an  to  find  a  general  verdict  of 

31,  f  10 ;  ante  180,  note  (5).  acquittal  in  all  caaea  where  the  homicide  was 

All  foifeitarea,  except  for  treaaon,  are  abo-  justifiable  or  excusable.    (3  R.  S.  661,  ^  5.) 

lisUd  in  New-Toik.    (2  R.  8. 701,  ^  22.)  (13)  This  offence  is  not  noticed  in  the  laws 

(12)  Wheio  the  hMnicido  does  nut  amoant  of  New-York. 
r  aansUuchtor,  it  is  now  the  uni- 
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also  the  law  of  England  wisely  and  religiously  considers,  thai  no  inanhatfa 
a  power  to  destroy  life,  but  by  commission  from  God,  the  author  of  it :  and, 
as  the  suicide  is  guilty  of  a  double  offence  ;  one  spiritual,  in  invading  the 
prerogative  of  the  Almighty,  and  rushing  into  his  immediate  presence  un- 
called for ;  the  pther  temporal,  against  the  king,  who  hath  an  intent  in 
the  preservation  of  all  his  subjects  ;  the  law  has  therefore  ranked  this 
among  the  highest  crimes,  making  it  a  peculiar  species  of  felony,  a  felony 
committed  on  one's  self.  And  this  admits  of  accessaries  before  the  fact,  as 
well  as  other  felonies  ;  for  if  one  persuades  another  to  kill  himself,  and  be 
does  so,  the  adviser  is  guilty  of  murder  {q)  (14).  Afelo  de  se  therefore  is 
he  that  deliberately  puts  an  end  to  his  own  existence,  or  commits  any  un- 
lawful malicious  act,  the  consequence  of  which  is  his  own  death :  as  if 
attempting  to  kill  anotlier,  he  runs  upon  his  antagonist's  sword :  or,  shoot- 
ing at  another,  the  gun  bursts  and  kills  himself  (r)  (15).  The  party  most 
be  of  years  of  discretion,  and  in  his  senses,  else  it  is  no  crime.  But  this 
excuse  ought  not  to  be  strained  to  that  length,  to  whichour  coroner's  juries 
are  apt  to  carry  it,  viz.  that  the  very  act  of  suicide  is  an  evidence  of  insani- 
ty ;  as  if  every  man,  who  acts  contrary  to  reason,  had  no  reason  at  all : 
for  the  same  argument  would  prove  every  other  criminal  non  compos,  as 
well  as  the  self-murderer.  The  law  very  rationally  judges,  that  every  me- 
lancholy or  hypochondriac  fit  does  not  deprive  a  man  of  the  capacity  of 

discerning  right  from  wrong ;  which  is  necessary,  as  was  observed 
[*190]    in  a  former  chapter  (f),  to>  *form  a  legal  excuse.     And  therefore 

if  a  real  lunatic  kills  himself  in  a  lucid  interval,  he  is  a,felo  de  s$u 
much  as  another  man  (t). 

But  now  the  question  follows,  what  punishment  can  human  laws  inflict 
on  one  who  has  withdrawn  himself  from  their  reach  ?  They  can  only  act 
upon  what  he  has  lefl  behind  him,  his  reputation  and  fortune  :  on  the  for- 
mer, by  an  ignominious  burial  in  the  highway,  with  a  stake  driven  through 
his  body  (16) ;  on  the  latter,  by  a  forfeiture  of  all  his  goods  and  chattels  to 
<  the  king  :  hoping  that  his  care  for  either  his  own  reputation,  or  the  welfare 
of  his  family,  would  be  some  motive  to  restrain  him  from  so  desperate  and 
wicked  an  act.  And  it  is  observable,  that  this  forfeiture  has  relation  to  the 
time  of  the  act  done  in  the  felon's  lifetime,  which  was  the  cause  of  his 
death.     As  if  husband  and  wife  be  possessed  jointly  of  a  term  of  years  in 

(q)  Keilw.  130.  («)  See  paro  34. 

(r)  1  Hawk.  P.  C.  68.    1  Hal.  P.  C.  413.  «)  1  Hal.  P.  C.  413.  

(14)  In  New-York,  the  adviser  is  guilty  of  officer  shall  give  directions  for  the  private  in- 
manslaughter  in  the  first  decree,  and  panish-  terment  of  the  remains  of  such  person /«b  ^ 
able  with  imprisonment  not  less  than  7  years,  m,  without  any  stake  being  driven  through  the 
(2  R.  S.  661,  ^  7.)  body  of  such  person*  in  the  churchyard  or 

(15)  He  who  kills  another  upon  his  desire  other  burial-ground  of  the  parish  or  place  is 
or  command,  is  in  the  judgment  of  the  law  as  which  the  remains  of  sQch  person  might  bnr  the 
much  a  murderer,  as  if  he  had  done  it  merely  laws  or  customs  of  England  be  interred,  u  the 
of  his  own  head  ;  and  the  person  killed  is  not  verdict  of/eto  de  ee  had  not  been  found  agaioet 
looked  upon,  as  a  ftlo  de  ee,  inasmuch  as  his  such  person,  such  interment  to  be  made  witkiu 
assent  was  merely  void,  being  against  the  law  twenty-four  hours  from  the  finding  of  the  in* 
of  God  and  man.  1  Haw.  P.  C.  c.  27,  ^  6 ;  quisition,  and  to  take  place  between  the  boots 
Keilw.  136;  Moor,  754.  And  see  Rexo.  Saw-  of  nine  and  twelve  at  night.  Proviso  (62,) 
yer,  1  Russell,  424 ;  Rex  v.  Evans,  id.  426.  not  to  authorize  the  performing  of  any  of  the 

(16)  But  now  by  4  Geo.  IV.  c.  52,  ^  1,  it  rites  of  christian  burial  on  the  interment  of  the 
shall  not  be  lawful  for  any  coroner,  or  other  of-  remains  of  any  )uch  person,  nor  to  alter  the 
ficer  having  authority  to  hold  inquests,  to  issue  laws  or  usages  relating  to  the  burial  of  sacb 
any  warrant  or  other  process  directing  the  in-  person,  except  so  far  as  relates  to  the  inter* 
terment  of  the  remains  of  persons,  against  ment  of  such  remains  in  such  yard  or  bnriil* 
whom  a  finding  offdodege  shall  be  had,  in  ground  at  such  time  and  in  such  manner, 
any  public  highway ;  but  such  coroner  or  oUier 
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limd,  and  the  husband  drowns  himself';  the  land  shall  be  forfeited  to  the 
king,  and  the  wife  shall  not  have  it  by  survivorship.  For  by  the  act  of 
casting  himself  into  the  water  he  forfeits  the  term  ;  which  gives  a  title  to 
the  king,  prior  to  the  wife's  title  by  survivorship,  which  coi^d  not  accrue 
till  the  instant  of  her  husband's  death  (u).  And  though  it  must  be  owned 
that  the  letter  of  the  law  herein  borders  a  little  upon  seventy,  yet  it  is  some 
alienation  that  the  power  of  mitigation  is  left  in  the  breast  of  the  sovereign, 
who  upon  this,  as  on  all  other  occasions,  is  reminded  by  the  oath  of  his  of- 
fice to  execute  judgment  in  mercy  (17). 

The  other  species  of  criminal  homicide  is  that  of  killing  another  man. 
But  in  this  there  are  also  degrees  of  guilt,  which  divide  the  offence  into 
manslaughter  and  murder.  The  difference  between  which  may  be  partly 
collected  from  what  has  been  incidentally  mentioned  in  the  preceding  arti- 
cles, and  principally  consists  in  this,  that  manslaughter,  when  voluntary, 
arises  from  the  sudden  heat  of  the  passions,  murder  ^m  the  wickedness  of 
the  heart. 

*i.  Manslaughter  is  therefore  thus  defined  (v),  the  unlawful  [*I91] 
killing  of  another  without  malice  either  express  or  implied ;  which 
may  be  either  voluntarily,  upon  a  sudden  heat ;  or  involuntarily,  but  in  the 
commission  of  some  unlawful  act.  These  were  called  in  the  Gothic  con- 
stitutions "  homiddia  vulgaria;  quae  aut  easu,aut  etiam  spants committuntur^ 
ted  in  stdntaneo  quodam  iraatndiae  colore  et  impetu  (10).'^  And  hence  it  fol- 
lows, that  in  manslaughter  there  can  be  no  accessaries  before  the  fact ;  be- 
cause it  must  be  done  without  premeditation. 

As  to  the  first,  or  voluntary  branch :  if  upon  a  sudden  quarrel  two  persons 
fight,  and  one  of  them  kills  the  other,  this  is  manslaughter :  and  so  it  is,  if 
they  upon  such  an  occasion  go  out  and  fight  in  a  field  ;  for  this  is  one  con- 
tinued act  of  passion  (x) :  and  the  law  pays  that  regard  to  human  frailty, 
as  not  to  put  a  hasty  and  a  deliberate  act  upon  the  same  footing  with  re- 
gard to  guilt.  So  also  if  a  man  be  greatly  provoked,  as  by  pulling  his 
nose,  or  other  great  indignity,  and  immediately  kills  the  aggressor,  though 
this  is  not  excusable  se  defendendo,  since  their  is  no  absolute  necessity  for 
doing  it  to  preserve  himself ;  yet  neither  is  it  murder,  for  there  is  no  previous 
malice ;  but  it  is  manslaughter  (y)  (18).     But  in  this,  and  in  every  other 

(•)  Fmch,  L.  310.  (x)  1  Hawk.  P.  C.  89. 

(V)  1  Ha].  P.  C.  4M.  (y)  Kelyng.  135. 

(«)  SUernh.  lUjwt  Goth,  t  S,  e.  4. 

(17)  Af  to  what  a  felo  de  m  shall  forfeit,  it  personal  property,  but  not  as  to  his  real  estate, 
•eems  clear,  that  he  shall  forfeit  all  chattels  Plowd.  261.  No  part  of  the  personal  estate 
real  or  personal  which  he  has  in  his  own  right ;  of  %fdo  de  ae  vests  in  the  king,  before  the  self- 
•nd  aleo  all  chattels  real  whereof  he  is  pos-  murder  is  found  by  some  inquisition ;  and. 
«essed,  either  jointly  with  his  wife,  or  in  her  consequently,  the  forfeiture  thereof  is  savea 
li^ht ;  and  also  all  bonds  and  other  personal  by  a  pardon  of  the  offence  before  such  finding, 
things  in  action,  belonging  solely  to  himself;  5  Co.  Hep.  110,  b.  3  Inst.  54,  1  Saond.  362, 
and  also  all  personal  things  in  action,  and,  1  Sid.  150, 162.  But  if  there  be  no  such  par- 
as some  say,  entire  chattels  in  possession  don,  the  whole  is  forfeited  immediatelv  after 
to  which  he  was  entitled  jointly  with  an-  such  inquisition,  from  the  time  of  the  aet 
other,  or  anv  account,  eieept  that  of  mer-  done  by  which  the  death  was  caused,  and  all 
ehandise.  But  it  is  said  that  he  shall  forfeit  intermediate  alienations  and  titles  are  avoided. 
«  moiety  only  of  such  joint  chattels  as  may  Plowd.  260,  1  Hale,  P.  C.  29,  5  Co.  Rep.  110, 
be  severed,  wad  nothing  at  all  of  what  he  was  Finch,  L.  216.     See  also  upon  this  subject. 

risessed  of  as  executor  or  administrator.  I/arobert  v.  Taylor,  6  D.  and  R.  188,  4  B.  ana 

Haw.  P.  C.  c.  27,  ^  7.    The  blood  of  a  C  138. 

felo  d»  at  is  not  corropted,  nor  his  lands  of  in-  (18)  See  note  10,  p.  186.     In  New-York, 

beriunce  forfeited,  nor  his  wife  barred  of  her  homicide,  when  not  justifiable  or  excusable,  is 

dower.    1  Haw.  P.  C.  c.  27,  ^  6 ;  Plowd.  261,  murder  or  manslaughter :  the  first  punished 

b.  262,  a ;  1  Hale,  P.  C.  413.  The  wiU  of  a  by  hsnging,  the  last  liiy  imprisonment.  Man- 
faU  da  M,  therefore,  becomes  void  as  to  his 
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case  of  honkicide  upon  provocation,  if  there  be  a  sufficient  co6iing»tinie  for 
passion  to  subside  and  reason  to  interpose,  and  the  person  so  pnmtked  af- 
terwards kills  the  other,  this  is  deliberate  revenge  and  not  heat  of  blood, 

•laughter  is  dirided  into  4  degraes :  tb«  fitMi  degree.  (2  E.  S.  661,  662,  ^5  to  19.  &  3  R. 
(or  highest)  degree  msy  be  committed  :  1.  By    8.  App.  p.  158.) 

the  act,  procarement,  or  culpable  negligence,  Manslaaghter  in  the  fir$t  degree  is  ponish* 
of  a  person  perpetrating  or  attempting  to  per«  able  with  imprisonment  not  lots  than  seven 
petrate  anj  crime  or  misdemeanor  not  amoant-  years :  in  the  2nd  degree  not  less  than  4,  nor 
mg  to  a  felony,  in  cases  where  such  killing  more  than  7 :  in  the  3a  degree  not  less  than  2, 
wonld  be  murder  at  common  law.  2.  By  as-  nor  more  than  4 :  in  the  4th  degree,  not  more 
sisting  another  to  commit  suicide.  3.  By  wil- 
fully filling  an  unborn  quick  child,  by  any  in- 
jury to  the  mother,  which  would  be  murder  if  it 
rseulted  in  the  death  of  the  mother. 

Manslaughter  in  the  second  degree  is :  1. 
The  wilful  killing  of  a  quick  child  of  which 
any  woman  is  pregnant,  nnleas  the  killing  was 
necessary  to  preserre  the  life  of  the  mother,  or 
was  advised  by  two  physicians  as  being  ne- 
cessary for  that  purpose.  2.  The  killing  of  a 
human  being  toithout  a  detign  to  effect  deatht  in 
a  heat  of  passion,  but  in  a  cruel  and  unusual 
manner,  unless  it  be  committed  under  such 
circumstances  as  to  constitute  excusable  or 
justifiable  homicide.  3.  The  vimecesMmry  kill- 
ing of  another.  whUe  resisting  an  attempt  by 


than  2  years,  and  a  fine  of  not  non  thaa 
lOOOdoUara.    (Id.  ^20.) 

It  ma^  be  proper  to  subjoin  here  the  statu- 
tory definition  of  murder ;— it  is  the  killing  of 
a  human  being  without  the  authority  of  law, 
when  committed  in  the  following  cases,  unless 
it  be  mansUtttghterf  or  excusable  or  justifiable 
homicide:  1.  When  perpetrated  mm  ajire- 
meditated  design  to  effect  the  death  of  the  per- 
son killed,  or  of  any  human  beinc.  2.  When 
perpetrated  by  any  act  imminenUy  dangerous 
to  others,  and  evincing  a  depraved  mind,  re- 
gardless of  human  life,  without  any  premiedi- 
tated  design  to  effect  the  death  of  any  partieu- 
lar  individual.  3.  When  perpetrated  without 
any  design  to  effect  death,  by  a  person  engsged 


such  other  to  commit  any  unlawful  act,  or  after    in  the  commission  of  a  felony. 


•«ch  attempt  shall  have  failed. 

Manslaughter  in  the  third  degree  is :  1. 
The  killing  of  another  in  the  heat  of  passion, 
triihout  a  design  to  effsct  deaths  by  a  dangerous 
weapon;  except  in  cases  where  the  statute 
has  made  such  killina  justifiable  or  excusable. 
2.  The  involuntary  killing  of  another,  by  the  act, 
procurement,  or  culpatue  negligence,  of  any 
person,  while  such  person  is  committing  or  at* 
tempting  to  commit  any  trespass  or  other  injury 
to  private  rights  or  propertjr.  3.  Mliere  the 
owner  of  a  mischievous  animal,  knowing  ite 
propensities,  vnOingly  suffers  it  to  go  at  large, 
or  keeps  it  without  ordinary  care ;  end  the  ani- 
mal, vrhile  so  at  large  or  unoonfined,  kills  any 
one  who  has  taken   all  the  precautions  that 


It  is  also  murder  for  an^  inhabitant  Or  resi- 
dent of  this  stote,  by  previous  appoinunent  or 
engajgement  to  fi^ht  a  duel  out  of  the  state, 
and  in  so  doing  to  inflict  a  wound  upon  his  an- 
tagonist or  any  other  pemon,  whereof  the  per- 
son thus  injured  shall  die  within  this  stete : 
and  eveiy  secood  in  such  duel  is  also  a  mur- 
derer. But  a  former  conviction  or  aequiitel  in 
another  stete  or  oountcy  is  a  defence  here.  (S 
R.  S.  657,  ^  5,  6,  7.) 

It  will  be  seen  that  our  stetntes  have  mate- 
rially altered  the  cooimon  law,  and  tbejr  most 
create  maoy  difficult  questions,  the  solution  of 
which  must  be  obtained  by  a  carefol  examina- 
tion of  one  part  with  the  other,  and  by  refe- 
rence to  the  former  law.  There  ia  in  one  pait 
a  confusion  of  expression,  which,  it  is  but  los- 


circumstances  may  permit  to  avoid  the  aui-     .  , w 

mal.  4.  Where  any  one  navigating  any  boat  tice  toaay,  does  not  often  occur  in  ourKe- 
or  vessel  for  gain,  wilfully  or  negligently  re-  vised  Stetutes.  An  essential  part  of  the  de- 
ceives so  many  passengers,  or  so  much  lading,  finition  of  murder  is,  that  it  is  the  commission 
as  to  sink  or  overset  the  vessel,  and  thereby  of  certein  acte  in  cases  in  which  they  would 
aiiyone  is  drowned  or  otherwise  killed.  5.  not  be  manelaughtsr.  (2R.  S.657, 65.)  And 
Wliere  any  one  having  charge  of  a  steamboat  an  equally  essential  part  of  the  definition  of 
for  paasengers,  or  having  charge  of  ite  boiler    maneleat^hter  in  the  fourth  degree  is,  that  it  be 

or  other  apparatus  for  the  generation  of  steam,    a  homicide  that  is  not  declared  to  be '— 

from  ignorance  or  gross  neglect,  or  to  excel 
in  speed  any  other  boat,  allows  to  be  created 
such  an  undue  quantity  of  steam,  as  to  burst  or 
break  the  boiler,  or  other  such  apparatus,  or  any 
machinery  ooimected  with  it,  and  an^  one  is 
killed  by  such  bursting  or  breaking.  6. 
Where  a  physician,  while  intoxicated,  does 
any  act  that  causes  the  death  of  his  patient, 
though  without  intending  to  cause  death. 

Manalaughter  in  theTbarC^  degree  is:  1.  .  _ 

the  tavo/unlary  killing  of  another  l^  any  wea-  uniustifiable  or  inexcusable  homicide  less  cul- 
pon,  or  by  means  neither  cruel  nor  unusual,  in  pable  than  the  other  degrees  of  manslaughter : 
the  heat  of  jaasman  in  cases  not  declared  to  be  and  then  the  definition  of  mujder  alao  ia  frsed 
excusable  nomicide.     2.  £very  other  killing    from  confusion. 

of  a  human  being  by  the  act,  procurement,  or  Murder,  treason,  and  arson  in  the  first  de- 
culpable  negligence  of  another,  when  such  gree,  and  those  offences  alone,  are  punished 
killing  is  nsl  declared  to  be  justifiable  or  exeu-  with  death  (2  R.  S.  656,  ^  1.),  which  u  infiiot- 
■      -     in  a  higher    ed  liy  hviginf .    (Id.  659,  i  26.) 


(Id.  662,  ^  19.)  So  that,  to  know  what  mur- 
der, the  greatest  of  these  offences,  is,  we  must 
first  learn  what  is  manslaughter :  and,  when 
we  turn  to  the  definition  of  manslaughter  in 
the  fourth  decree,  the  least  of  these  offences, 
we  cannot  discover  its  meaning  till  we  learn 
the  meaning  of  murder.  Thus  the  Revisers 
have  here  been  guilty  of  defining  in  a  cirde. 
The  intention,  however,  is  sufficwntly  plain, 
that  manslaughter  in  the  fourth  degree  is  any 
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nui  accordingly  amomits  to  murder  {g).  So  if  a  man  takea  another  in  tlie 
act  of  adtdtery  with  his  wife,  and  kiOa  him  directly  upon  the  spot :  though 
Ais  was  allowed  by  the  laws  of  Solon  (a),  as  likewise  by  the  Roman  civil 
law  (if  the  adulterer  was  found  in  the  husband's  own  house)  (b),  and  also 
among  the  ancient  Goths  {e) ;  yet  in  England  it  is  not  absolutely  ranked 
in  the  class  of  justifiable  homicide,  as  in  case  of  a  forcible  rape, 
*but  it  is  manslaughter  (d).  It  is  however  the  lowest  degree  of  [*I92] 
it ;  and  therefore  in  such  a  case  the  court  directed  the  burning  is 
.  the  hand  to  be  gently  inflicted,  because  there  could  not  be  a  greater  provo- 
cation (e).  Manslaughter  therefore  on  a  sudden  provocation'  differs  from 
excusable  homicide  se  defendendo  in  ibis  :  that  in  one  case  there  is  an  ap- 
parent necessity,  for  self-preservation,  to  kill  the  aggressor :  in  the  other,  no 
necessity  at  all,  being  only  a  sudden  act  of  revenge. 

The  second  branch,  or  invduntafy  manslaughter,  difiers  also  from  homi- 
cide excusable  by  misadventure  in  this ;  that  misadventure  always  ha|>' 
pens  in  consequence  of  a  lawful  act,  but  this  species  of  manslaughter  in 
consequence  of  an  unlawfnl  one.  As  if  two  persons  play  at  sword  and 
buckler,  unless  by  the  king's  command,  and  one  of  them  kills  the  other  : 
this  is  manslaughter,  because  the  original  act  was  unlawful ;  hut  it  is  not 
murder,  for  the  one  had  no  intent  to  do  the  other  any  personal  mischief  (/). 
So  where  a  person  does  an  act,  lawful  in  itself,  but  in  an  unlawful  manner, 
and  without  due  caution  and  circumspection  :  as  when  a  workman  flings 
down  a  stone  or  piece  of  timber  into  the  street,  and  kills  a  man ;  this  may 
be  either  misadventure,  manslaughter,  or  murder,  according  to  the  oircsm- 
stances  under  which  the  original  act  was  done  :  if  it  were  in  a  oomitry  vil- 
lage, where  few  passengers  are,  and  he  calls  out  to  all  peoi^e  to.  have  a 
care,  it  is  misadventure  only ;  but  if  it  were  in  London,  or  other  populous 
town,  where  people  are  continually  passing,  it  is  manslaughter,  though  he 
gives  loud  warning  (g) ;  and  murder,  if  he  luiows  of  their  passing,  and  gives 
no  waminff  at  all,  for  then  it  is  malice  i^inst  all  mankind  {h).  And,  in 
general,  when  an  involuntary  killing  happens  in  consequence  of  an  unlaw* 
All  act,  it  will  be  either  murder  or  manslaughter  (t),  according  to  the  nature 
of  the  act  which  occasioned  it.  If  it  be  in  prosecution  of  a  felo- 
nious ^intent,  or  in  its  consequences  naturally  tended  to  bloodshed,  [*  1 93] 
it  will  be  murder  ;  but,  if  no  more  was  intended  than  a  mere  civil 
trespass,  it  will  only  amount  to  manslaughter  {j), 

(z)  FoBt.  9M.  on  one  species  of  criminal  negligence,  whereby  th« 

(a)  Plutarch,  m  «t^.  SotoH.  death  of  a  man  Is  occasioned.    For  by  statute  H) 


Ff.  4S.  5.  M.  Geo.  II.  c.  Bl,  If  any  watetmaa  between  Oravea- 

Cc)  Stiernh.  d«  jmn  OHh.  2.  t,  e.  t.  end  and  Windaor  recelvea  into  his  boat  or  barga  a 


(») 


(4)  1  Hal.  P.  C.  480.  greater  number  of  persons  than  the  act  aflows,  and 

(«)  Sir  T.  Ravm.  SIS.  any  passenger  sliall  then  be  drowned,  stich  water- 

(/)  3  Inst.  M.  man  is  guilty  (not  of  manslaughter,  but)  of  felony, 

(r)  Kes.  40.  and  shall  be  transported  as  a  felon  (19). 

(1)  8  Inst.  57.  (j)  Foster,  SM.    1  Hawk.  P.  0. 84. 
(i)  Oar  statute  law  has  seTerely  animadveiled 

(19)  Repealed,  together  with  all  other  Acts  pesaenfera  ahall  be  carried  in  any  boat,  dte. 

far  the  recolatioB  of  watennen  plying  opon  than  is  allowed,  and  any  one  or  mora  of  then 

the  rirmr  Thaaet,  (ndo  ante,  64,  note  (22), )  shall  by  reason  thereof  be  drowned,  every  per- 

by  7  end  8  Geo.  IV,  c.  76;  aection  38  of  son  navigating  auch  boat,  &e.» offending there- 

which,  after  providing  that  no  boat,  dec,  for  in,   and    being   theieof  JawfaUy   eonvictedL 

eairynig  peaaengera  on  the  river   Thamea,  ihell  be  deemed  guilty  of  miademeaaor,  and 

dMU  be  need  without  a  licence,  ejcpreaaing  ahall  be  liable  to  auch  panishmenk  ae  in  casee 

the  nnmber  of  peiaona  it  may  be  allowed  to  of  miademeanor,  at  the  discietion  of  the  court; 

eany,  and  that  the  nanber  and  name  of  the  and  ahall  be  diefranchiaed,  and  not  allowed 

owner  ehaU  be  painted  thereon,  and  impoeing  thereafter  to  navigate  any  hoat»  dM.  on  the 

a  paeaify    for  infringing   thoe*   proviaioaa»  river  Thaaea. 
enaelpt  that  ia  case  any  greater  wuiber  of 


^ 
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Next,  as  to  the  punishment  of  tliis  degree  of  homicide :  the  ciime  of  mto^ 
slaughter  amounts  to  felony,  but  within  the  benefit  of  clergy ;  and  the  of- 
fender shall  be  burnt  in  the  hand,  and  forfeit  all  his  goods  and  chattels  (20), 

But  there  is  one  species  of  manslaughter  which  is  punished  as  murder, 
the  benefit  of  clergy  being  taken  away  from  it  by  statute ;  namely,  the  of* 
fence  of  mortally  stabbing  another,  though  done  upon  sudden  provoca- 
tion. For  by  statute  1  Jac.  I.  c.  8.  when  one  thrusts  or  stabs  another,  not 
then  having  a  weapon  drawn,  or  who  hath  not  then  first  stricken  the  party 
stabbing,  so  that  he  dies  thereof  within  six  months  after,  the  offender  shall 
not  have  the  benefit  of  clergy,  though  he  did  it  not  of  malice  aforethought. 
This  statute  was  made  on  account  of  the  frequent  quarrels  and  stabbings 
with  short  daggers,  between  the  Scotch  and  the  English  at  the  accession 
of  James  the  First  (A),  and  being  therefore  of  a  temporary  nature,  ought  to 
have  expired  with  the  mischief  which  it  meant  to  remedy.  For  in  point  of 
solid  and  substantial  justice,  it  cannot  be  said  that  the  mode  of  killing, 
whether  by  stabbing,  strangling,  or  shooting,  can  either  extenuate  or  en- 
hance the  guilt :  unless  where,  as  in  the  case  of  poisoning,  it  carries  with 
it  an  internal  evidence  of  cool  and  deliberate  malice.  But  the  benignity  of 
the  law  hath  construed  the  statute  so  favourably  in  behalf  of  the  subject, 
and  so  strictly  when  against  him,  that  the  offence  of  stabbing  now  stands 
almost  upon  the  same  footing,  as  it  did  at  the  common  law  (/).  Thus,  (not 
to  repeat  the  cases  before  mentioned,  of  stabbing  an  adulteress,  &c.  which 
are  barely  manslaughter,  as  at  common  law),  in  the  construction  of  thi» 
statute  it  hath  been  doubted,  whether,  if  the  deceased  had  struck  at  all  be- 
fore the  mortal  blow  given,  this  does  not  take  it  out  of  the  statute,  though 
in  the  proceeding  quarrel  the  stabber  had  given  the  first  blow  ;  and 
[*194]  *it  seems  to  be  the  better  opinion,  that  this  is  not  within  the 
statute  (m).  Also  it  hath  been  resolved,  that  the  killing  a  man  by 
throwing  a  hammer  or  other  blunt  weapon  is  not  within  the  statute  ;  and 
whether  a  shot  with  a  pistol  be  so  or  not,  is  doubted  (n).  But  if  the  party 
slain  had  a  cudgel  in  his  hand,  or  had  thrown  a  pot  or  bottle,  or  discharged 
a  pistol  at  the  party  stabbing,  this  is  a  sufficient  having  a  weapon  drawn 
on  his  side  within  the  wor£  of  the  statute  (o)  (21). 

(k)  Lord  lUrm.  140.  (»)  1  Hal.  P.  C.  470. 

(/)  Fo8t.  am,  aOO.  (o)  l  Hawk.  P.  C.  77. 

(»)  Foat.  aoi.     1  Hawk.  P.  C.  77. 

(20)  By  9  Geo.  lY.  c.  31,  6  9,  (repealing  all  attempt  to  discbarge  any  kind  of  loaded  arms 
former  enactments  on  this  subject, J  every  per-  at  any  person,  or  shall  unlawfully  and  mali- 
son convicted  of  manslaughter  shall  be  liable,  eiously  stab,  cut,  or  wound  any  peiaon,  with 
at  the  discretion  of  the  court,  to  be  transport-  intent,  in  any  of  the  caaes  aforesaid,  to  mur- 
ed for  life,  or  for  any  term  not  less  than  seven  der  such  person,  erery  such  offender,  and 
years,  or  to  be  imprisoned  with  or  without  every  person  counselling,  aiding,  or  abetting 
hard  labour,  for  any  term  not  exceeding  four  such  offender,  shall  be  guilty  ox  felony,  anf 


years,  or  to  pay  such  fine  as  the  court  shall  being  convicted  thereof,  shall  suffer  death  as 

award.  a  felon.    And  by  ^  12,  it  is  enacted,  that  if  any 

(21)  The  1  J.  I.  e.  8,  together  with  the  43  person  unlawfully  and  maliciously  shall  shool 

O.  III.  c.  58,  (Lord  Ellenborough's  Act,)  and  at  any  person,  or  shall,  by  drawing  a  trigger^ 

the  1  G.  IV.  0.  90,  relating  to  the  aame  sub-  or,  in  any  other  manner,  attenipt  to  discharge 

ject,  is  repealed  by  9  G.  lY.  c.  31 ;  by  ^  11  of  any  kind  of  loadeil  arms  at  any  peiaoB,  or 

which  it  is  enacted,  that  if  any  person  unlaw-  shall  unlawfully  and  ma)icioiMly  stab,  cut,  or 

fully  and  maliciously  shall  administer,  or  at-  wound  any  person,  with  intant,  in  any  of  the 

tempt  to  administer  to  any  penon,  or  shall  cases  aforesaid,  to  maim,  disfigure,  or  disable 

cause  to  be  taken  by  any  person,  any  poison  such  person,  or  to  do  soma  other  grioToos 

or  other  destructive  thing,  or  shall  unlawfully  bodily  harm  to  such  person,  or  with  intent  to 

and  maliciously  attempt  to  drown,  suffocate,  resist  or  prevent  the,  lawful  apprehension  or 

or  strangle  any  person,  or  shall  unlawfuUv  detainer  of  the  partj  so  offending,  or  of  sar 

and  maliciously  snoot  at  any  person,  or  shall,  of  his  accompUoes,  tor  any  offence  for  wktck 

by  drawing  a  trigger,  or  in  any  other  manner,  he  or  they  nay  respectively  be  liable  by  law 
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2.  We  are  next  to  consider  the  crime  of  deliberate  and  wilful  murder; 
a  crime  at  which  human  nature  starts,  and  which  is  I  believe  punished 
almost  universally  throughout  die  world  with  death.  The  words  of  the 
Mosaical  law  (over .  and  above  the  general  precept  to  Noah  {p),  that 
'*  whoso  sheddeth  man's  blood,  by  man  shall  hiis  blood  be  shed'*)  are  very 
emphatical  in  prohibiting  the  pardon  of  murderers  (9).  ^"  Moreover  ye  shall 
take  no  satisfaction  for  the  life  of  a  murderer,  who  is  guilty  of  death,  but 
he  shall  surely  be  put  to  death ;  for  the  land  cannot  be  cleansed  of  the 
blood  that  is  shed  therein,  but  by  the  blood  of  him  that  shed  it."  And 
therefore  our  law  has  provided  one  course  of  prosecution  (that  by  appeal, 
of  which  hereafter),  wherein  the  king  himself  is  excluded  the  power  of 
pardoning  murder ;  so  that,  were  the  king  of  England  so  inclined,  he 
could  not  imitate  that  Polish  monarch  mentioned  by  Pufrendorf(r):  who 
thought  proper  to  remit  the  penalties  of  murder  to  all  the  nobility,  in  an 
edict  with  this  arrogant  preamble,  "  110^,  divini  juris  rigorem  moderantes^ 
4*^."    But  let  us  now  consider  the  definition  of  this  great  offence. 

The  name  of  murder  (as  a  crime)  was  anciently  applied  only  to  the  se- 
cret killing  of  another  (s) ;  (which  the'  word  moerda  signifies  in  the  Teu- 
tonic language)  {t) ;  and  it  was  defined,  *'  homicidium  quod  nullo  vidente^ 
nullo  scietUCy  clam  perpetratur  (u) :"  for  which  the  vill  wherein  it  was  com- 
mitted, or  (if  that  were  too  poor)  the  whole  hundred  was  liable 
to  a  heavy  ^amercement ;  which  amercement  itself  was  also  de-  [*195] 
nominated  murdrum  (to).  This  was  an  ancient  usage  among  the 
Goths  in  Sweden  and  Denmark  ;  who  supposed  the '  neighbourhood,  un- 
less they  produced  the  murderer,  to  have  perpetrated  or  at  least  connived 
at  the  murder  (x) :  and,  according  to  Bracton  (y),  was  introduced  into 
this  kingdom  by  king   Canute,  to  prevent  his   countrymen  the  Danes 

(p)  Gen.  iz.  0.  lari  vermitiam  nee  mur^wi.'*  .And  the  words  "  jwr 

(q)  Namb.  xxx7. 81.  wiurdre  U  dreity'"  in  the  articles  of  that  statute,  are 

(r)  L.  of  N.  b.  8,  e.  t.  rendered  in  Fleta,  ibid, «  8.  "pra  jw  aka^us 

(s)  Dial,  de  Scaeeh.  I  \,  e.  10.  mtirdriendc.** 

(I)  Stiemh.  dejvre  Smeon,  I  3,  e.  8.    The  word  («)  Glanv.  n4,  e.  8. 

wmrdn  in  our  old  statutes  also  signilied  any  kind  of  (t9)  Bract.  2.  8,  Ir.  S, «.  16»  4  7.    Stat.  MaiL  e.  M. 

concealment  or  stifling.    SointhesUtuteofExe-  Fofit.281. 

tar,  14  £dw.  I.  **je  riens  ne  eelerait  ne  eufferia  ettre  («)  Stiendi.  2. 8,  e.  4. 

cc/l  iM  9mr4rt  ;*>  which  is  thus  translated  in  Fleta,  (y)  2. 8,  Ir.  8,  c.  15. 

1. 1,  c.  IS,  h  4.    "  JfuOam  verUatem  eetmbOf  nee  ee- 

to  be  apprehended  or  detained,  every  each  of-  or  a  cut.  The  new  Act  also  places,  attempts 
fender,  and  every  peiaon  counaeUing,  aiding,  or  to  murder,  and  attempts  to  maim,  under  two 
abetting  such  oflfender,  shall  be  guilty  of  fel>  distinct  claaaes  ;  it  does  not,  however,  make 
ony,  and,  being  convicted  thereof;  shall  suffer  those  offences  distinct  in  their  nature  :  it  fol- 
death  as  a  felon  :  provided,  that  incase  it  shall  lows,  therefore,  that  both  may  be  charged  in  the 
appear,  on  the  trial  of  any  person  indicted  for  same  indictment  An  indictment  under  this  sta- 
any  of  the  offences  above  specified,  that  such  tute  must  describe  with  accuracy  the  mode  in 
acts  of  shooting,  or  of  attempting  to  discharge  which  the  injury  is  inflicted ;  for  where  the  in- 
loaded  arms,  or  of  stabbing,  cutting,  or  wound-  dictment  under  43  6.  III.  c.  58,  was  for  cuuitig, 
ing,  as  aforesaid,  were  committed  under  such  and  the  evidence  was  that  the  wounds  were  in- 
circumstances,  that  if  death  had  ensued  there-  flicted  by  stabbing^  the  judges  held  the  convic- 
from,  the  same  would  not  in  law  have  amount-  tion  wrong.  Rex  v.  Af'Dermot,  R.  and  R.  C. 
ed  to  the  crime  of  murder,  in  every  such  case  C.  356.  It  may  be  observed,  generally,  that 
the  person  so  indicted  shall  be  acquitted  of  fel-  where  the  injury  is  inflicted  with  intent  to 
ony.  There  are  two  novelties  in  this  Act  prevent  a  lawful  apprehension,  it  must  be 
of  I'arliament ;  first,  the  provisions  in  section  shewn  that  the  offender  had  notice  of  the  pur- 
11,  respecting  dnmung,  ei^ffocaUng,  and  strong-  pose  for  which  he  was  apprehended  ;  for  other- 
Ung  ;  and  secondly,  the  introduction,  in  both  ss.  wise,  in  case  of  death  ensuing,  the  offence 
11  and  12,  of  the  word  lewund,  after  the  words  would  be  manslaughter,  and  the  prisoner  would 
gtabnxnA  cut.  The  latter  is  sn  improvement  be  entitled  to  the  benefit  of  the  proviso  in  sec- 
which  had  long  been  a  desideratum,  many  in-  tioA  12.  See  Rickett'a  case,  1  Russell,  599. 
dictments  under  the  former  statue  having  With  respect  to  offences  of  this,  lind  of  other 
fiiiled  merely  for  the  want  of  some  such  genor-  descriptions,  committed  upon  the  high  seM ; 
al  term,  where  the  injuiy  inflicted  did  not  faU  see,  post,  26^ 
ctariotly  within  the  dcfflBition  either  of  a  stab 
Vol.  II.                                    68 
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from  being  priTiIy  murdered  by  the  Englisb ;  and  was  afterwaids  con* 
tinued  by  William  the  Conqueror,  for  the  like  security  to  his  own  Nor- 
mans (z).  And  therefore  if,  upon  inquisition  had,  it  appeared  that  the 
person  found  slain  was  an  Englishman  (the  presentment  whereof  was  de- 
nominated englescherie)  (a),  the  country  seems  to  have  been  excused  from 
this  burthen.  But,  tlus  difference  being  totally  established  by  statute 
14  Edw.  III.  c.  4.  we  must  now  (as  is  observed  by  Staundforde)  (6)  define 
murder  in  quite  another  manner,  without  regaining  whether  the  party 
slain  was  killed  openly  or  secretly,  or  whether  he  was  of  English  or  foreign 
extraction. 

Murder  (22)  is  therefore  now  thus  defined  or  rather  described  by  sir  Ed- 
ward Coke  (c)  ;  **  when  a  person  of  sound  memory  and  discretion,  unlaw- 
fully killeth  any  reasonable  creature  in  being,  and  under  the  king's  peace, 
with  malice  aforethought,  either  express  or  implied."  The  best  way  of 
examining  the  nature  of  this  crime  will  be  by  considering  the  several 
branches  of  this  definition. 

First,  it  must  be  committed  by  a  person  of  sound  memory  and  discretion  : 
for  lunatics  or  infants,  as  was  formerly  observed,  are  incapable  of  commit- 
ting any  crime :  unless  in  such  cases  where  they  shew  a  consciousness  of 
doing  wrong,  and  of  course  a  discretion,  or  discernment,  between  good  and 
evil  (23). 

Next,  it  hslppens  when  a  person  of  such  tfound  discretion  unlaw- 
[•196]  fully  killeth.  The  unlawfulness  arises  from  the  killing  without  ^war- 
rant or  excuse :  and  there  must  also  be  an  actual  killing  to  con- 
stitute murder  ;  for  a  bare  assault,  with  intent  to  kill,  is  only  a  great  mis- 
demeanor, though  formerly  it  was  held  to  be  murder  {d)  24.  The  killing 
may  be  by  poisoning,  striking,  starving,  drowning,  and  a  thousand  other 
forms  of  death,  by  which  human  nature  may  be  overcome.  And  if  a  person 
be  indicted  for  one  species  of  killing,  as  by  poisonings  he  cannot  be  convicted 
by  evidence  of  a  totally  different  species  of  death,  as  by  shooting  with  a 
pistol,  or  starving.  But  where  they  only  differ  in  circumstance,  as  if  a 
toound  be  alleged  to  be  given  with  a  sword,  and  it  proves  to  have  arisen 
from  a  staff,  an  axe,  or  a  hatchet,  this  difference  is  immaterial  {e)  (25).     Of 

U)  1  Hal.  P.  C.  447.  (e)  S  Inst.  47. 

(a)  Bract,  ubi  Mpr.  (if)  1  Hal.  P.  C.  495. 

(A)- P.  C.  L  1,  c.  fo.  (<)  8  Inst  S19.    9  Hal.  P.  C.  185.  * 

(72)  See  note  18,  p.  191.  banlarj,  larceny,  or  other  felony,  or  in  r«siit- 

(23)  See  ante,  23.  as  to  infants.   Tn  the  case    ing legal  process,  is  punishable  with  impriaon- 
of  lunacy,  where  there  la  only  such  a  partial    ment  Tor  not  more  than  10  years  :      *    -  - 


deranrement  aa  leaves  the  person  free  to  act  in^  i>otson  with  an  intent  to  kill,  ia  punwhahlo 
or  to  forbear,  in  the  particular  case  in  ques-  with  imprison  ment  not  less  than  10  yean, 
tion,  or  where  he  is  guilty  of  the  crime  during  Mingling  poison  in  anv  food,  drink,  or  medi- 
a  lucid  interval,  he  will  be  equalW  liable  to  cine,  with  intent  to  kill,  but  without  admMu> 
punishment  with  ihoae  who  are  per/ectly  sane,  terin^  it ;  or  poisoning  any  spring,  reserroir,  or 
Earl  Ferrer's  case,  10  Harg.  St.  Tr.  478-  well  of  water,  is  punishable  with  imprison- 
Where,  however,  the  mind  lahoura  under  such  ment  not  exceeding  10  years,  and  fine  not  ex- 
a  delusion,  that  thoosh  it  discerns  some  objects  eeeding  500  dollara.  An  a««aii&  with  intent 
clearly,  it  is  totally  deranged  as  to  the  objects  to  commit  a  felony,  is  punishable  with  impri- 
ofits  attack,  the  party  will  be  entitled  to  an  sonment  not  exceeding  5  years,  and  tine  not  ex- 
acquittal.  See  Erskine's  Speeches,  5  vol.  1.  eeeding  500  dollars,  in  cases  where  no  other 
Ridgway's  ed.  1812.  How  far  drunkenneaa  punishment  is  before  provided  by  the  act.  (3 
excuses  a  crime,  see  ante,  25,  6.  R.  S.  665.  666J 

(24)  As  to  attempts  to  commit  crimes  gener-       (25)  See  1  East,  P.  C.  341,  and  Sharwin'a 

ally,  see  2  R.  S.  698,  702.    Shootinc,  or  at-  case,  there  eited,  in  which  it  was  held  that  an 

tero|)ting  to  shoot,  another,  or  assaulting  and  averment  of  an  assault  with  a  wooden  Htg, 

beating  nim  by  such  means  as  were  likely  to  was  satisfied  by  proof  of  an  asaault  with  n 

produce  death,  with  an  intent  to  kill,  maim,  gtoriM  :  the  effect  being  the  same.    See  Rex 

lavish,  or  rob,  or  in  the  attempt  to  commit  any  t.  Dale,  Id  Prlc9, 172,  9  J.  B.  Moore,  19.    ▲ 
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all  8|Mci9ft  of  deadis,  the  most  detestable  is  that  of  poison ;  because  it  can 
of  all  othera  be  the  least  prevented  either  by  manhood  or  forethought  (/). 
And  therefore  by  the  statute  22  H.  VIII.  c.  2.  it  was  made  treason,  and  a 
more  grievous  and  lingering  kind  of  death  was  inflicted  on  it  than  the 
coniixio^  law  allov^ed  ;  namely,  boiling  to  death  (26) :  but  this  act  did  not 
live  long,  being  repealed  by  1  Edw.  vl.  c.  12.  There  was  also,  by  the 
aiftcieat  common  law,  one  species  of  killing  held  to  be  murder,  which 
m^y  be  dubious  at  this  day  ;  as  there  hath  not  been  an  instance  wherein 
it  h^is  been  held  to  be  murder  for  many  ages  past  (g) :  I  mean  by  bearing 
false  witness  against  another,  with  an  express  premeditated  design  to  take 
Kway  his  life,  so  as  the  innocent  person  be  condemned  and  executed  (A). 
The  Gothic  laws  punished  in  this  case,  both  the  judge,  the  witnesses,  and 
the  prosecutor:  " peculiari poena  judicem  puniunt ;  peculiari  testes^  quorum 
Jidesjudicem  seduxit ;  peculiari  denique  et  maxima  auctorem^ut  homieidum  (i).* 
And,  among  the  Romans,  the  lex  Cornelia,  de  sicariiSj  punished  the  false 
witness  with  death,  as  being  guilty  of  a  species  of  assassination  {k).    And 


S  Intt.  48. 
jr>  V<mL  139.  IntlM  ctM  of  MaccUnieUnd  Bex^ 
ly,  rapocted  by  sir  Michael  Foster,  though  the  thea 
attorney  general  declined  to  argue  this  point  of  law, 
I  bave  good  grounds  to  believe  it  was  not  from  an/ 
iy>preheosioD  of  his  that  the  point  was  nnt  malatain- 


able,  bat  ttom  other  prodentlal  reasons.  Nothing 
therefore  should  be  concluded  from  the  wairing  of 
that  prosecution. 

Ik)  Mbror,  c.  1,  «  9.  Brltt  c.  9i.  Bract.  <.  S,  e.  4. 

(t)  Sttemh.  d*  iw  Goth.  U  3,  e.  8. 

(k)  jy.i8.ai.' 


stnkt  VKtai  be  expresalj  averred,  and  an  in- 
dietment  atAting  that  the  prisoner  murdered, 
or  gave  a  mortal  wound,  without  saying  that 
he  struck,  is  bad.  Rex  «.  Long,  5  Co.  Rep. 
122,  a ;  1  East,  P.  C.  342.  It  must  also  be 
atated  upon  what  part  of  the  body  the  deceas> 
ed  was  struck  ;  2  Hale,  P.  C.  1S5  ;  and  the 
length  and  depth  of  the  wound  must  be  shewn ; 
id.  186,  Haydon's  case,  4  Co.  Rep.  42,  a. 
Where  there  are  several  wounds,  the  length 
and  breadth  of  each  need  not  be  stated.  Rex 
V.  Mosley,  R.  and  N.  C.  C.  97.  And  see 
Young's  case  4  Co.  Rep.  40,  Walker's  case, 
id^  41,  Rex  v.  Lorkin,  1  Bulster.  124,  2  H«Ie, 
P.  C.  1S4,  Rex  V.  Dale,  R.  and  M.  C.  C.  5 ; 
fts  to  the  wound,  cause  of  death,  d(c.  Where 
the  death  proceeded  from  suffocation  from  the 
■welling  up  of  the  passage  of  the  throat,  and 
such  swellings  proceeded  from  wounds  occa- 
sioned by  forcing  something  into  the  throat ; 
it  was  held  sufficient  to  state  in  the  indictment, 
that  the  thincs  were  forced  into  the  throat,  and 
the  person  thereby  suffocated ;  and  that  the 
prooeaa  immediately  causing  the  suffocation, 
namely,  the  swelling,  need  not  be  stated.  Rex 
V.  Tye,  R.  and  R.  C.  G.  346.  The  death,  J>v 
tlut  mean*  $tated,  must  be  positively  averred, 
and  cannot  be  inferred ;  1  £ast,  P.  C.  343  : 
mnd  where  the  death  is  occaisoned  by  a  stroke, 
it  most  be  further  alleged  that  the  prisoner 
cave  the  deceased  a  m»rtml  wound,  dec.  where- 
Sf  hedied.  2  Hale,  P.  C.  186,  KeU'125 ;  Lad*s 
case  Leach,  96.  The  time  and  place  both  of 
the  wound  and  of  the  death,  must  be  sUuhI, 
in  order  to  shew  that  the  deceased  died  with- 
in a  year  and  a  day  from  the  cause  of  the 
death  ;  in  compating  which,  the  dav  of  the  ac- 
done  is  reckoned  the  first ;  though  a  precise 
autement  of  the  day  is  immaterial,  if  the  par- 
ty is  proved  to  have  died  within  the  Uniited 
pnisJL    3lMt,318,  2£aa^P.C.S44.    The 


word  mwdered  is  absolutely  necessary  in  the 
indictment.  2  Hale,  P.  C.  187.  The  allega- 
tions, "  not  having  the  fear  of  God,"  dec.  **  vi 
et  armis,"  and  "  being  in  the  peace  of  God," 
6lc.  are  not  necessary.  2  Stark.  C.  P.  385. 
Where  the  stroke  is  given  in  one  county,  and 
the  death  happens  in  another,  the  venue  may 
be  laid  in  either.  As  to  laying  the  venue, 
where  the  stroke  is  given  at  sea,  see  9  G.  IV. 
c.  31,  6  8.  Where  toe  name  of  the  deceased 
is  not  known,  he  nay  be  described  as  a  cer- 
tain person  to  the  jurors  unknown  ;  but  a  bas- 
tard child  cannot  be  described  by  his  mother'a 
name,  unless  he  has  acquired  that  name  bv 
reputation.  Rex  v  Clarke,  R.  and  R.  C.  C. 
358 :  and  see  Rex  v.  Sheen,  2  C.  and  P.  655. 
(26)  This  extraordinary  punishment  seems 
to  have  been  adopted  by  the  legislature,  from 
the  peculiar  circumstances  of  the  crime  which 
gave  rise  to  it ;  for  the  preamble  of  the  ata- 
tute  informs  us,  that  John  Rnoae,  a  cook,  had 
been  lately  convicted  of  throwing  poison  into 
a  large  pot  of  broth,  prepared  fur  the  bishop  ot' 
Rochester's  family,  and  for  the  poor  of  the  pa- 
rish ;  and  the  said  Jfohn  Roose  was  by  a  retro- 
spective clause  of  the  same  statute  ordered  to 
be  boiled  to  death.  Lord  Coke  mentions  ae- 
▼eral  instances  of  persons  suffering  this  horrid 
punishment.  3  Inst,  48.  Murder  of  malice 
prepense,  was  made  high  treason  in  Ireland, 
by  10  Hen.  Vll.  c.  21.  Irish  Statutes.  By  the 
43  Geo.  III.  c.  5&  it  is  enacted,  that  if  any 
person  ahall  wilfully  and  maliciously  adminis- 
ter to,  or  cause  to  bie  administered  to,  or  taken 
by,  any  of  his  majesty's  subjects  any  deadly 
poison  with  intent  to  murder,  he,  his  counsel- 
lors, aiders,  and  abettors,  shall  be  guilty  of 
felony  without  benefit  of  clergy.  So  the  at- 
tempt to  murder  by  poison,  which  by  the  com- 
mon law  was  only  a  misdemeanor,  ii  now 
made  a  capital  crime. 
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there  is  no  doubt  but  this  is  equally  murder  inforo  eonsdentiae  as 
[*197]  killing  with  a  *sword;  though  the  modem  law  (to  avoid  the 

danger  of  deterring  witnesses  from  giving  evidence  upon  capital 
prosecutions,  if  it  must  be  at  the  peril  of  their  own  lives)  has  not  yet  pu- 
nished it  as  such  (27).  If  a  man  however  does  such  an  act  of  wluch  the 
probable  consequence  may  be,  and  eventually  is,  death ;  such  killing  may 
be  murder,  although  no  stroke  be  struck  by  himself,  and  no  killing  be  pri- 
marily intended :  as  was  the  case  of  the  unnatural  son,  who  exposed  his 
sick  father  to  the  air,  against  his  will,  by  reason  whereof  he  died  (I)  ;  of 
the  harlot,  who  laid  her  child  under  leaves  in  an  orchard,  where  a  kite 
struck  it  and  killed  it  (m) ;  and  of  the  parish  officers,  who  shifted  a  child 
from  parish  to  parish,  till  it  died  for  want  of  care  and  sustenance  (n)  (28). 
So  too,  if  a  man  hath  a  beast  that  is  used  to  do  mischief ;  and  he  knowing 
i^  suffers  it  to  go  abroad,  and  it  kills  a  man  ;  even  this  is  manslaughter  in 
the  owner  :  but  if  he  had  purposely  turned  it  loose,  though  barely  to  frighten 
people,  and  make  what  is  called  sport,  it  is  with  us  (as  in  the  Jewish  law) 
as  much  murder,  as  if  he  had  incited  a  bear  or  dog  to  worry  them  (o).  If 
a  physician  or  surgeon  gives  his  patient  a  portion  or  plaister  to  cure  him, 
which  contrary  to  expectation  kills  him,  this  is  neither  murder  nor  man- 
slaughter, but  misadventure ;  and  he  shall  not  be  punished  criminally, 
however  liable  he  might  formerly  have  been  to  a  civil  action  for  neglect  or 
ignorance  (p)  (29) :  but  it  hath  been  holden,  that  if  it  be  not  a  regular  physi- 
cian or  surgeon,  who  administers  the  medicine  or  performs  the  operation,  it 
is  manslaughter  at  the  least  (q).  Yet  sir  Matthew  Hale  very  justly  questions 
the  law  of  this  determination  (r)  (30).     In  order  also  to  make  the  killing 


(7)  1  Hawk.  P.  C.  78. 
(m)  1  Hal.  P.  C.  462. 
(N)  Palm.  545. 
(o)  Ibid  43i. 


(p)  Mirr.  e.  4, «  10.  See  Book  m.  pas«  ISS 
(q)  Bhttc.  ».    4  Inst.  851. 
(r)  1  HaL  P.  C.  430. 


(27)  The  guilt  of  him  who  takes  away  the 
life  of  an  innocent  man  by  a  false  oath,  is  mach 
more  atrocious  than  that  of  an  assassin,  who 
murders  by  a  dagger  or  by  poison.  He  who 
destroys  b}r  perjury,  adds  to  tbe  privation  of 
life  public  ignominy,  the  most  excruciating  of 
tortures  to  an  honourable  mind,  and  reduces 
an  innocent  famil]r  to  ruin  and  infamy  ;  but 
notwithstanding  t^iis  is  the  most  horrid  of  all 

'  crimes,  yet  there  is  no  modem  authority  to 
induce  us  to  think  that  it  is  murder  by  the  law 
of  England  :  lord  Coke  says  expressly,  "  it  is 
not  holden  for  murder  at  this  day."  3  Inst. 
48.  See  also  Post.  132.  Such  a  distinction 
in  perjury  would  be  more  dangerous  to  socie- 
ty, and  more  repugnant  to  principles  of  sound 
policy,  than  in  this  instance  the  apparent  want 
of  severity  in  the  law.  Few  honest  witness- 
es would  venture  to  ^ve  evidence  against  a 
prisoner  tried  for  his  life,  if  thereby  they  made 
themselves  liable  to  be  prosecuted  as  murder- 
ers. 

(28)  Or  if  a  master  refuse  his  appnsntioe 
necessary  food  or  sustenance,  or  treat  him 
with  such  continued  harshness  and  severity  as 
his  death  is  occasioned  thereby,  the  law  wiU 
imply  malice,  and  the  offence  will  be  murder. 
Leach,  127.  2  Camp.  650  ;  and  see  1  Ross. 
021.  If  a  prisoner  die  by  the  cruelty  or  neg- 
lect of  the  gaoler,  or,  in  legal  languaKe,  bv 
diuesa  of  imprisanment,  the  party  actinlly  of- 


fending is  criminal  ia  this  degree.  Post  321; 
and  see  2  Stra.  856.  2  Lord  Raym.  1578. 
Fost.  322.  Laying  noisome  and  poiaonoos 
filth  at  a  mall's  door,  which  kills  him  by  cor- 
rupting the  air  which  he  breathes,  will  be  bui^ 
der.    1  Hale,  432. 

(29)  Such  persons  are  clearly  still  liable  to 
a  civil  action,  where  gross  negligence  or 
ignorance  can  be  proved.  Slater  «.  Baker,  2 
Wils.  359 ;  Scare  v.  Prentice,  8  East,  348 ; 
and  it  would  also  be  a  good  defence  to  an  ac- 
tion by  an  apothecary  on  his  bill,  that  he  had 
treated  his  patient  ignorantly  or  improperly. 
Kannea  v.  M'MuUen,  Peake,  59. 

(30)  It  is  not  murder  to  work  on  the  imagi- 
nation so  that  death  ensues,  or  to  call  the  feel- 
ings into  so  strong  an  exercise  as  to  produee 
a  fatal  malady,  though  such  acta,  if  not  msli* 
cious,  sprlmr  from  a  criminal  thooghtlessosss. 
Post,  204.  I  Hale,  429.  If  a  woand  itself 
be  not  mortal,  bat  by  improper  applicatione 
becomes  so  and  terminates  fatally,  and  it  can 
be  clearly  shewn  that  the  medicine  and  not  the 
wound  was  the  cause  of  the  death,  the  party 
who  inflicted  the  wound  will  not  be  guilty  of 
murder.  1  Hale,  42a  But  where  the  wonnd 
was  adequate  to  produce  death,  it  will  not  be 
an  excuse  to  shew  that,  had  proper  care  been 
taken,  a  recoveiy  might  have  Men  effeeied 
1  Hale,  428. 
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imirdeT,  it  is  reqokite  diat  the  par^  die  within  a  year  and  a  day  after  the 
stroke  received,  or  cause  of  deatn  administered ;  in  the  computation  of 
which,  the  whole  day  upon  which  the  hurt  was  done  shall  be  reckoned 
the  first  (s). 

Farther ;  the  person  killed  must  be  "  a  reasonable  creature  in  heing^ 
and  under  the  king*s  peace,**  at  the  time  of  the  ^killing.   Therefore  to  [*198] 
kill  an  alien,  a  Jew,  or  an  outlaw,  who  are  all  under  the  king's 

e^ace  and  protection,  is  as  much  murder  as  to  kill  the  most  regular-bom 
nglishman  ;  except  he  be  an  alien  enemy  in  time  of  war  {t).  To  kill  a 
child  in  its  mother's  womb,  is  now  no  mui^er,  but  a  great  misprision :  but 
if  the  child  be  bom  alive,  and  dieth  by  reason  of  the  potion  or  bruises  it  re- 
ceived in  the  womb,  it  seems,  by  the  better  opinion,  to  be  murder  in  such 
as  administered  or  gave  them  {u).  But,  as  there  is  one  case  where  it  is 
difficult  to  prove  the  child's  being  born  alive,  namely,  in  the  case  of  the 
murder  of  bastard  children  by  the  unnatural  mother,  it  is  enacted  by  sta- 
tute 21  Jac.  I.  c.  27.  that  if  any  woman  be  delivered  of  a  child  which  if 
bom  alive  should  by  law  be  a  bastard ;  and  endeavours  privately  to  con- 
ceal its  death,  by  burying  the  [child  or  the  like ;  the  mother  so  offending 
shall  suffer  death  as  in  3ie  case  of  murder,  unless  she  can  prove  by  one 
witness  at  least  that  the  child  was  actually  bom  dead.  This  law,  which 
savours  pretty  strongly  of  severity,  in  making  the  concealment  of  the 
death  almost  conclusive  evidence  of  the  child's  being  murdered  by  the 
mother,  is  nevertheless  to  be  also  met  with  in  the  criminal  codes  of  many 
other  nadons  of  Europe  ;  as  the  Danes,  the  Swedes,  and  the  French  (v). 
But  I  apprehend  it  has  of  late  years  been  usual  with  us  in  England,  upon 
trials  for  this  offence,  to  require  some  sort  of  presumptive  evidence  that 
the  child  was  bom  alive,  before  the  other  constrained  presumption  (that 
the  child  whose  death  is  concealed,  was  therefore  killed  by  its  parent)  is  ad- 
mitted to  convict  the  prisoner  (31). 

(«)  1  Hawk.  p.  C.  79.  P.  C.  431 

(f)  S IMI.  SO.    1  Hal.  P.  C.  433.  («)  8m  Bwrtaiftoii  on  tli0  fUtotat,  05. 

(•)3Iiwt.50.    lHawk.P.  C.80.bnttMlHtl. 


(31)  The  21  J.  1. 0. 27,  wm  repealed  bj  the 
43  G.  III.  0.  58,  wbieh  has  also  ncentljr  been 
tepealed,  and  the  law  upon  this  subject  is  now 
fts  follows  :  By  9  Geo.  IV.  c.  31,  ^  13,  if  any 
peiton  with  intent  to  procure  the  miscarriage 
of  any  woman  then  being  quick  with  child, 
tmlawfuUy  and  maliciously  shall  administer  to 
her,  or  cause  to  be  taken  bv  her,  any  poison 
or  other  noxious  thing,  or  shall  use  any  instru- 
ment or  other  means  whatever  with  the  like 
intent,  erery  such  offender,  and  every  person 
counselling,  aiding,  or  abetting,  such  ofl^oder, 
•hall  be  guilty  of  felony,  and  being  couTicud 
thereof,  shall  suffer  death  as  a  felon  ;  and  if 
any  person,  with  intent  to  procure  the  miscar- 
riage of  any  woman  not  beinc,  or  not  being 
proVod  to  be,  then  quick  with  child,  unlawfully 
and  maliciously  shall  administer  to  her,  or 
cause  to  be  tULcn  by  her,  an^  medicine  or 
other  thing,  or  shall  use  any  instrument  or 
Other  means  whatever  with  the  like  intent, 
•▼ery  soch  offender,  and  every  person  coun- 
■elling,  aiding,  or  abettins  such  offender, 
•hall  be  guilty  of  felony,  and;  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the 
eoiutfto  be  transported  for  any  term  not  ex- 
ceeding Ibaneen,  ud  not  less  than  seven 


Teara,  or  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  term  not  exceedin^^  thrsc 
yean,  and  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped.  By  6 14, 
if  any  woman  shall  be  delivered  of  a  cntld, 
and  shall,  by  secret  burying  or  otherwise  dis- 
posing of  the  dead  body  of  the  said  child,  en* 
deavour  to  conceal  the  birth  thereof,  every 
such  offender  shall  be  £uilty  of  a  misdemean- 
or, and  being  convicted  thereof,  shall  be  liable 
to  be  imprisoned,  with  or  without  hard  labour, 
for  any  term  not  exceeding  two  yean  ;  and  it 
shall  not  be  necessary  to  prove  whether  the 
child  died  before,  at,  or  after  iu  birth :  pro- 
vided, that  if  any  woman  tried  for  the  murder 
of  her  child  shall  be  acquitted  thereof,  it  shall 
be  lawful  for  the  jury,by  whose  verdict  she  shall 
be  acquitted,  to  find,  in  case  it  shall  so  appear 
in  evidence,  that  she  was  delivered  of  a  cnild, 
and  that  she  did,  by  secret  burying  or  othv 
wise  disposing  of  the  body  of  such  child,  en- 
deavour to  conceal  the  birth  thereof,  and  there- 
upon the  court  may  pass  such  sentence,  as  if 
she  had  been  convicted  upon  an  indictment  ibr 
the  concealment  of  the  oirth.  These  enact- 
ments are  substantially  the  same  as  those  of 
the  43  G.  III.  c.  58,  upon  the  eame  subjects, 
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Lastly^  the  killing  must  be  committed  unth  malice  nfmretlumghi,  to  mske 
it  the  crime  of  murder.  This  is  the  grand  criterion  which  now  distin- 
guishes murder  from  other  killing :  and  this  malice  prepense,  ma/i<ta  yrae- 
eogitata,  is  not  so  properly  spite  or  malevolence  to  the  deceased  in  particu- 
lar, as  any  evil  design  in  general :  the  dictate  of  a  wicked,  depraved,  and 

malignant  heart  {to) ;  un  disposition  d  faire  un  male  chose  (x) ;  and 
[^199]  it  may  be  either  express  or  implied  in  law.     Express  ^malice  is 

when  one,  with  a  sedate  deliberate  mind  and  formed  design,  doth 
kill  another  :  which  formed  design  is  evidenced  by  external  circumstaoces 
discovering  that  inward  intention  ;  as  laying  in  wait,  antecedent  menaces, 
former  grudges,  and  concerted  schemes  to  do  him  some  bodily  harm  (y). 
This  takes  in  the  case  of  deliberate  duelling,  where  both  parties  meet 
avowedly  with  an  intent  to  murder :  thinking  it  their  duty  as  gentlemen^ 
and  claiming  it  as  their  right,  to  wanton  with  their  own  lives  and  those  of 
their  fellow  creatures ;  without  any  warrant  or  authority  from  any  power 
either  divine  or  human,  but  in  direct  contradiction  to  the  laws  both  of  God 
and  man  ;  and  therefore  the  law  has  justly  fixed  the  crime  and  punishment 
of  murder  on  them,  and  on  their  seconds  dso  (z)  (32).  Yet  it  requires  such 
a  degree  of  passive  valour  to  combat  the  dread  of  even  undeserved  con- 
tempt, arising  from  the  false  notions  of  honour  top  generally  received  in 
Europe,  that  the  strongest  prohibitions  and  penalties  of  the  law  will  never 
be  entirely  effectual  to  eradicate  this  unhappy  custom ;  till  a  method  be 
found  out  of  compelling  the  original  aggressor  to  make  some  other  satis- 
faction to  the  affronted  party,  which  the  world  shall  esteem  equally  repu- 
table, as  that  which  is  now  given  at  the  hazard  of  the  life  and  fortune,  as 
well  of  the  person  insulted,  as  of  him  who  hath  given  the  insult  (33). 
Also,  if  even  upon  a  sudden  provocation  one  beats  another  in  a  cruel  and 
imusual  manner,  so  that  be  dies,  though  he  did  not  intend  his  death,  yet 
he  is  guilty  of  murder  by  express  malice  i  that  is,  by  an  express  evil  de- 
sign, £e  genuine  sense  of  malitia.  As  when  a  park-keeper  tied  a  boy, 
that  was  stealing  wood,  to  a  horse's  tail,  and  dragged  him  along  the  park ; 
when  a  master  corrected  his  servant  with  an  iron  bar ;  and  a  schoolmaster 
stamped  on  his  scholar's  belly  ;  so  that  each  of  the  sufferers  died  :  these 
were  justly  held  to  be  murders,  because  the  correction  being  excessive,  and 
such  as  could  not  proceed  but  from  a  bad  heart,  it  was  equivalent  to  a  de- 

(«)  Foster,  9M.  (y)  1  H«I.  P.  C.  451. 

(M)  9  Roll.  Rep.  461.  U)  1  Hawk.  P.  C.  09. 

•icept  that  by  section  14  of  the  new  Act,  the  putation ;  or  that  he  meant  not  to  kiU,  but  oalj 
concpalm'ent  of  the  birth  of  a  child  is  made  an  to  disarm  his  adveniary  :  for,  as  he  deliberate- 
indictable  misdemeanor,  whereas,  before,  the  ly  engaged  in  an  act  in  defiance  of  the  law, 
prisoner  could  only  be  found  guilty  of  the  he  must  at  his  peril  abide  the  consequences, 
concealment  upon  an  indictment  charging  her  1  Haw.  P.  C.  c.  31,  6  21  ;  1  Bulstr.  86,7;  2 
with  murder.  See  Rex  v  Parkinson,  1  Rus-  Bulstr.  147  ;  Crom.  22,  6  ;  1  Rol.  Rep.  360 ; 
•ell,  475,  n. ;  1  Chetw.  Bum,  334.  The  rules  3  Bulstr,  171  ;  I  Hale,  P.  C.  48.  Therefore, 
laid  down  with  respect  to  indictments  for  if  two  persons  quarrel  over  night,  and  appoint 
these  offences  under  the  old  statute,  seem,  in  to  fight  the  next  da]r,  or  quarrel  in  the  morning, 
other  respecU,  equally  applicable  to  the  new  and  agree  to  fight  in  the  afternoon,  or  such  a 
Act.  considerable  time  after,  by  which,  in  comn>oa 
(32)  Wherever  two  persons  in  cold  blood  intendment,  it  must  be  presumed  that  the 
meet  and  fight,  on  a  precedent  quarrel,  and  blood  was  cooled,  and  tnen  the?  meet  and 
one  of  ikem  is  liillcd,  the  other  is  guilty  of  fight,  and  one  kill  the  other,  he  is  gniltr  of 
murder,  and  cannot  excuse  himself  by  alleg.  murder.  1  Haw.  P.  C.  n.  31,  ^  22  ;  3  Inst, 
ing  that  he  was  first  struck  by  the  deceased  :  61 ;  1  Hale,  P.  C.  48  ;  Kel.  56  ;  i  Ler.  180. 
Of  that  he  had  often  declined  to  meet  him,  and  (33)  See  the  law  of  duelling  folly  stated  3 
was  prerailed  upon  to  do  it  by  his  importunity ;  East  Rep.  581.  6  East,  46i.  2  Bar.  &  Aid. 
or  thkc  hit  oiMy  uitent  was  to  Tindicato  his  re*  462. 
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liberate  act  of  slaugliteT  (a)  (34).  Neither  shall  he  be  guilty 
of  a  less  crime,  who  kills  another  *in  conseqaence  of  such  a  wil-  [*200] 
fed  act,  as  shews  him  to  be  an  enemy  to  all  mankind  in  geperal ; 
as  going  deliberately,  and  with  an  intent  to  do  mischief  (^),  npon  a  horse 
used  to  strike,  or  coolly  discharging  a  gun  among  a  multitude  of  people  (c). 
So  if  a  man  resolves  to  kill  the  next  man  he  meets,  and  does  kill  him,  it  is 
murder,  although  he  knew  him  not ;  for  this  is  unifversal  malice.  And,  if 
two  or  more  come  together  to  do  an  unlawful  act  against  the  king's  peace, 
of  which  the  probable  consequence  might  be  bloodshed,  as  to  beat  a  man, 
to  commit  a  riot,  or  to  rob  a  park  :  and  One  of  them  kills  a  man ;  it  is  mur- 
der in  them  all,  because  of  the  unlawful  act,  the  malitia  praeeegitatOf  Or  evil 
intended  beforehand  {d)  (35). 

Also  in  many  cases  where  no  malice  is  expressed,  the  law  will  imply  it : 
as  where  a  man  wilfully  poisons  another,  in  such  a  deliberate  act  the  law 
presumes  malice,  though  no  particular  enmity  can  be  proved  (e).    And  if 


(sj  1  Hal.  P.  C.  454, 473, 474. 
(A)  Lord  Raym.  143. 
Cc)  1  Hswk.P.C.74 


(e)  1  Hal.  P.O. 455. 


(34)  Homicide  maj  be  and  is  often  ezte- 
aaat49d  by  the  circumstance  of  a  mutual  contest 
•risinr  from  tbe  spur  of  the  occasion,  where 
BO  uonue  advantage  is  either  sought  or  taken 
bj  either  of  the  parties.  See  5  Bnrr.  2793. 
and  cases  cited  1  £ast  P.  G.  241  to  246.  And 
in  this  case,  it  is  of  no  consequence  from 
whom  the  first  provocation  arises,  i  Hale, 
456.  But  if  one  with  his  sword  drawn  makes 
a  pAsf  at  another  irhose  sword  is  nndrawn, 
■nd  a  combat  ensues,  if  the  former  be  killed, 
it  will  only  be  manslaughter  in  the  latter  ;  but 
if  the  Utter  fall,  it  will  be  murder  in  the  for* 
mer,  for  by  making  the  pass  before  his  adver- 
'saiy's  sword  was  drawn,  he  evinced  an  inten- 
tion not  to  fight  f%ith  but  to  destroy  him.  Kel. 
61.  Hawk.  c.  31.  s.  33,  4.  (a).  And  where  a 
Man  upon  ocisasion  of  some  angry  words, 
threw  a  bottle  at  the  head  of  his  opponent  and 
immediately  drew,  and  when  his  adversary 
'rBtnmed  the  bottle,  stabbed  him;  this  w«s 
bolden  to  be  murder  in  him,  becaose  he  drew 

Srevious  to  the  first  agression.  Kel.  119. 
Ld.  Raym.  1489.  So  if  two  bailiffs  arrest 
a  man,  and  he  abuse  and  threaten  and  strike 
them,  and  bring  pistols,  declaring  that  he  will 
not  be  forced  from  his  house,  and  on  high 
words  arising  between  them,  and  on  the  bai- 
liffs being  struck  and  proroked,  they  fall  on 
him  and  kill  him,  the?  will  be  Ruilty  of  man- 
slaughter only.  6  Hargr.  St.  Tr.  195,  Fost. 
292,  3.  4.  And  where,  on  an  affray  in  a  street, 
a  soldier  ran  to  the  combatants,  and  in  his  way 
a  woman  struck  him  in  the  face  with  an  iron 
patten  and  drew  a  great  deal  of  blood,  on 
which  be  struck  her  on  the  breast  with  the 
pommel  of  his  sword  ;  and  on  her  running 
'away,  immediately  followed  and  stabbed  her 
in  the  back ;  he  was  holden  to  be  guilty  simply 
of  felonious  homicide,  FosL  292.  see  5  Burr. 
2794  ;  and  where  after  mutual  blows  between 
the  prisoner  and  the  deceased,  the  prisoner 
knocked  down  the  deceased,  and  after  he  was 
upon  the  ground  stamped  upon  his  stomach 
and  belly  with  great  force,  it  was  held  man- 
slaughter only.    Russ.  &  Ry.  C.  C.  166.    On 


a  quarrel  between  a  party  of  keeUmen  aod 
soldiers,  one  of  the  latter  drew  his  sword  to 
protect  himself  and  his  comrades  from  the  as- 
saolu  of  the  mob,  and  killed  a  person  divssad 
like  one  of  the  former,  whom  he  mistook  for 
one  of  the  keel-ftien  ;  and  this  was  held  to  be 
no  more  than  manslaaghter.  BrownV  o88e,^l 
Leach,  148.  If  A.  stands  with  an  offensive 
weapon  in  the  door-way  of  a  room,  wronrful- 
hr  to  prerentT.  S.  from  leamg  it,  and  otheis 
from  entering, 'and  C.  who  has  a  right  to  the 
room  struggles  with  him  to  get  his  weapon 
from  him,  upon  which  D.  a  comrade  of  A's  stabs 
C,  it  will  be  murder  in  D.  if  C.  dies,  Russ.  dc 
Ry.  C.  C.  228 ;  see  a  late  case,  where  the 
judges  entertaining  doubts  as  to  whether  the 
prisoner  who  killed  another  in  an  affray  was 

Svilty  of  murder,  recommehded  him  toapar- 
on.  Russ.  dt  Ry.  0.  C.  43.  Where,  after 
mutual  provocation,  the 'deceased  end  his  op» 
ponent  struggled,  and  in  the  coarse  #f  toe 
contest  the  former  reeeiTed  bia  mortal  wounds 
from  a  knife  which  the  latter  had  prerioualy 
in  his  hand  in  use,  though  the  jury  foond  the 
prisoner  goilty  of  murder,  the  judges  held  ibe 
conviction  wrong,  and  recommended  him  for 
a  pardon.  1  Leach,  151.  But  in  no  case  will 
previous  provocation  avail,  if  it  was  sought 
for  by  the  act  of  the  slayer,  to  afford  him  a 
pretence  for  gratifying  his  own  malice.  Nor 
will  it  alter  the  case,  that  blows  had  previous- 
ly been  given,  if  they  evidently  left  traces  of 
a  deadly  revenge,  which  seeks  an  opportunity 
of  indulging  itself  by  provokin|;  a  second  con- 
test to  cover  and  excuse  a  deliberate  attempt 
on  the  life  of  its  object  1  East,  P.  G.  239, 
240. 

(35)  And  see  eases  in  3  Chit.  C.  L.  789, 2 
ed.  Where  in  ah  act  which  Is  not  malum  in 
se,  but  malum  prohibitum  (it  being  prohibited, 
except  to  persons  of  a  certain  description),  aa 
shooting  at  game,  an  unqualified  person  will 
not  be  more  guilty,  if  in  snooting  he  accident- 
It  kills  a  homan  being,  than  one  who  is  qftalt* 
fled.    1  Hale,  475.    Foat.259. 
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a  man  kills  another  suddenly,  without  any,  or  without  a  conaidfiraUe  pro* 
vocation,  the  law  implies  malice ;  for  no  person,  unless  of  an  abandoned 
heart,  would  be  guil^  of.such  an  act,  upon  a  slight  or  no  apparent  cause. 
No  affront,  by  words  or  gestures  only,  is  a  sufficient  provocation,  so  as  to 
excuse  or  extenuate  such  acts  of  violence  as  manifesdy  endanger  the  life 
of  another  (/).  But  if  the  person  so  provoked  had  unfortunately  killed 
the  other,  by  beating  him  in  such  a  manner  as  shewed  only  an  intent  to 
chastise  and  not  to  kill  him,  the  law  so  far  considers  the  provocation  of 
contumelious  behaviour,  as  to  adjudge  it  only  manslaughter,  and  not  mur- 
der (g).  In  like  manner  if  one  kills  an  officer  of  justice,  either  civil  or 
criminal,  in  the  execution  of  his  duty,  or  any  of  his  assistants  endeavour- 
ing to  conserve  the  peace,  or  any  private  person  endeavouring  to  suppress 
an  affiray  or  apprehend  a  felon,  knowing  his  aut,hority  or  the  intention  with 
which  be  interposes,  the  law  will  imply  malice,  and  the  killer  shall  be 

guilty  of  murder  (h)  (36),  (37).  And  if  one  intends  to  do  another 
[*20I]    felony,  *and  undesignedly  kills  a  man,  this  is  also  murder  (t). 

Thus  if  one  shoots  at  A  and  misses  Atm,  but  kills  B,  this  is  mur- 
der i  because  of  the  previous  felonious  intent,  which  the  law  transfers  from 
one  to  the  other.  The  same  is  the  case  where  one  lays  poison  for  A  ;  and 
B,  against  whom  the  prisoner  had  no  malicious  intent,  takes  it,  and  it  kills 
him;  this  is  likewise  murder  {j).  So  also  if  one  gives  a  woman  with 
child  a  medicine  to  procure  abortion,  and  it  operates  so  violently  as  to  kill 
the  woman,  this  is  murder  in  the  person  who  gave  it  (k).  It  were  endless 
to  go  through  all  the  cases  of  homicide,  which  have  been  adjudged  either 
expressly,  or  impliedly  malicious :  these  therefore  may  suffice  as  a  speci- 
men ;  and  we  may  take  it  for  a  general  rule  that  all  homicide  is  malicious, 
and  of  course  amounts  to  murder,  unless  where  justified  by  the  command 
or  permission  of  the  law  ;  excused  on  the  account  of  accident  or  self-pre- 
servation ;  or  alleviated  into  manslaughter,  by  being  either  the  involuntary 
consequence  of  some  act,  not  strictly  lawful,  or  (if  voluntary)  occasioned 
by  some  sudden  and  sufficiently  violent  provocation.  And  all  these  cir- 
cumstances of  justification,  excuse,  or  alleviation,  it  is  incumbent  upon  the 
prisoner  to  make  out,  to  the  satisfaction  of  the  court  and  jury  :  the  latter 
of  whom  are  to  decide  whether  the  circumstances  alleged  are  proved  to 
have  actually  existed ;  the  former,  how  far  they  extend  to  take  away  or 
mitigate  guilt.  For  all  homicide  is  presumed  to  be  malicious,  until  the  con- 
trary appeareth  upon  evidence  (/)  (38). 


s 


.  lHawk.P.C.8S.  1  HaL  P.  C.  456, 49A.  Q)  AmI-460. 

)  FMt.  SQL  (k)  IM.  499. 

(k)  1  Hal.  P.O.  457.  Post.  308,  ^.  {11  Post.  S55. 
(«)  IBaLP.  C.405. 


(3S)  As  to  what  will  amount  to  murder  in  ed  the  ghost :  he  met  the  deoeased,  who  was 

killing  an  officer,  see  1  C^it.  Grim.  Law,  2  ed.  dressed  in  white,  aod  immediately  dischaned 

c  2.    2  id.  729.  his  gun  and  killed  him.     Chief  Baron  Mae- 

(37)  It  is  murder  to  kill  a  constable,  thouch  donald,  Mr.  J.  Rooke,  and  Mr.  J.  Lawrenoe 
he  has  no  warrant,  and  does  not  witness  tne  were  unanimously  of  opinion  that  the  facts 
felony  committed,  but  takes  the  party  upon  a  amounted  to  the  crime  of  murder.  For  the 
charge  only ;  and  that,  even  though  the  charge  person  who  represented  the  ghost,  was  only 
be  in  itself  defective  to  constitute  a  felony,  guilty  of  a  misdemeanor  (a  nuisance),  and  no 
Rex  V.  Ford,  R.  and  R.  C.  C.  320.  one  would  have  had  a  right  to  have  killed  hiaa» 

(38)  Francis  Smith  was  indicted  for  murder  even  if  he  could  not  otherwise  have  been 
at  the  OM  Bailev,  January  13,  1804.  The  taken.  The  jurr  brought  in  a  Terdici  of  man- 
neighbourhood  of  Hammersmith  had  been  slaughter,  but  tne  court  said  thev  could  not 
alarmed  by  what  was  supposed  to  be  a  ghost,  receive  that  verdict ;  if  the  junr  belieTed  the 
The  prisoner  went  out  with  a  loaded  gun  with  witnesses,  the  prisoner  was  guilty  of  murder ; 
intent  to  apprehend  the  person  who  pexsonat-  if  they  did  not  beliere  them,  they  mast  acqoit 


Digitized  by 


Google 


PUBLIC  WRONGS.  165 

The  pnnislunent  of  murder,  and  that  of  manslaughter,  was  formerly 
one  and  the  same ;  both  having  the  benefit  of  clergy ;  so  that  none  but 
«nleamed  persons,  who  least  knew  the  guilt  of  it,  were  put  to  death  for 
this  enormous  crime  (m).  But  now  by  several  statutes  (n),  the  benefit  of 
clergy  is  taken  away  firom  murderers  through  malice  prepense,  their  abet- 
tors, procurers,  and  counsell(Hrs.  In  atrocious  cases  it  was  frequently  usu- 
al for  the  court  to  direct  the  murderer,  after  execution,  to  be  hung 
upon  a  gibbet  in  chains  near  the  place  *where  the  fact  was  com-  [*202] 
mitted  :  but  this  was  no  part  of  the  legal  judgment ;  and  the  like 
is  still  sometimes  practised  in  the  case  of  notorious  thieves.  This,  being 
quite  contrary  to  the  express  command  of  the  Mosaical  law  (o),  seems  to 
have  been  borrowed  from  the  civil  law :  which,  besides  the  terror  of  the 
example,  gives  also  another  reason  for  this  practice,  ois.  that  it  is  a  com- 
fortable sight  to  the  relations  and  friends  of  the  deceased  (p).  But  now  in 
England,  it  is  enacted  by  statute  25  Geo.  II.  c.  37.  that  the  judge,  before 
whom  any  person  is  found  guilty  of  wilful  murder,  shall  pronounce  sen- 
tence immediately  afler  conviction,  unless  he  sees  cause  to  posqwne  it ; 
and  shall,  in  passing  sentence,  direct  him  to  be  executed  on  the  next  day 
but  one  (unless  the  same  shall  be  Sunday  and  then  on  the  Monday  follow- 
ing) (39),  and  that  his  body  be  delivered  to  the  surgeons  to  be  dissected 
and  anatomized  {q) :  and  that  the  judge  may  direct  his  body  to  be  after- 
wards hung  in  chains  (40),  but  in  nowise  to  be  buried  without  dissection. 
And,  during  the  short  but  awful  interval  between  sentence  and  execution, 
the  prisoner  shall  be  kept  alone,  and  sustained  with  only  bread  and  water. 
But  a  power  is  allowed  to  the  judge,  upon  good  and  sufficient  cause,  to 
respite  the  executicm,  and  relax  the  oUier  restraints  of  this  act  (41). 

(m)  1  Hid.  p.  C.  450.  (p)  «  FVimomw  lairome*,  m  his  1oei»,  «N-  gnuMUi 

(n)  93  Han.  VIIL  c.  1.    1  Edw.  VL  c.  19.    4  *  ft  mml^fwreajigmdaa  placmt :  ut,  et  cotupectu  deter- 

Fh,  A  M.  C.  4.  reantur  aiitf  et  eolatio  Hi  cognatis  imteremptorym 

(o)  **  The  body  of  a  malefactor  shall  not  remain  eodem  loco  poena  reddita,  m  mo  ImtnmM  homiddim 

all  lUfht  upon  the  tree,  bat  thou  shalt  in  any  wise  feeueent."    Ff.  48. 19. 98,  « 1ft. 

trary  nim  that  day,  that  the  land  be  not  defied."  {q)  Post.  1(77. 

Deut.  zxi.  91. 

Upon  this  they  found  a  Terdiet  of  guilty.    Sen-  ed  as  directory  only,  without  invalidating  the 

tence  of  death  was  pronounced,  but  the  pri-  judgment  when  omitted,  or  prerenting  the 

«oner  waa  repiiered.  enti^  of  the  proper  judgment  and  record,  ape- 

(39)  William  Wyatt  waa  convicted  before  eifying  the  time  of  execution.    2d,  Whether 

Chambre,  J.  at  ComwaH  Lent  aaaizes,  1813,  supposing  the  specification  of  time  to  be  a  ne- 

upon  an  indictment  for  murder.    The  day  of  oessaiy  act  in  pronouncing  sentence,  the  error 

ihe  week  on  which  the  trial  took  place  waa  was  not  legally  corrected  b^  what  was  done 

Thursday  \  but  by  miatake  it  was  supposed  to  in  open  coart  the  next  morning,  the  court  not 

be  Friday,  and  in  passing  sentence  the  exeeu-  hannf;  proceeded  to  any  other  business  what- 

tion  waa  directed  to  be  on  the  following  Mt>n-  ever  m  the  intermediate  time.    The  judges 

4ay  inatead  of  Saturday.    Immediately  after  on  conference  held,  that  the  stat  25  G.  l\.  c. 

sentence  the  court  was  adjourned  tiU  the  next  37,  is  directory  only  so  far  as  it  requires  the 

mcrmng,  without  the  intervention  of  tfny  other  time  of  the  execution  to  be  expressed  in  pro- 

imsiiieee,  and  the  error  beia^  discovered  soon  nouncing  the  sentence,  and  therefore  the  error 

miter  the  adjournment,  the  prisoner  was  direct-  in  this  caae  was  rightly  and  legally  corrected 

ed  to  be  brought  up  at  the  sitting  of  the  court  by  the  proceedings  on  the  following  morning, 

IB  the  morning,  which  waa  accordingly  done,  no  other  business  having  intervened  between 

and  the  sentence  was  given  before  any  other  the  conviction   and   pronouncing   aentence. 

bosineae  was  entered  upon,  to  be  executed  on  The  prisoner  was  accoidingly  executed.    3 

the  Saturday  ;  an  order  waa  then  made,  pur-  Bum  J.  24  ed.  1044. 

raant  to  the  authority  given  by  the  4th  and  7th  (40)  The  judge,  if  he  thinka  it  advisable, 

eactiona  of  atat.  25  O.  II.  c.  37.  to  stay  the  mi^  afterwards  direct  the  hanging  in  chaiaa, 

execution  and  relax  the  restraints  imposed  by  by  a  special  order  to  the  sheriff;  but  it  does 

the  act,  in  order  to  take  the  opinion  of  the  not  form  any  part  of  the  judgment     Foet. 

judgea   upon  the  following  questions.     1st.  107. 

whether  the  statute,  so  far  as  it  requires  the  (41)  The  act  now  in  force  is  9  Geo.  lY.  c. 

time  of  the  execution  to  be  expreaaed  in  pro-  31. 
Bouncing  the  sentence,  is  not  to  be  oonsioer- 

VoL.  II.  69 
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By  the  Roman  law,  parrieide^  or  the  murder  of  one's  parents  or  children, 
was  punished  in  a  much  severer  manner  than  any  other  kind  of  homicide. 
After  being  scourged,  the  delinquents  were  sewed  up  in  a  leathern  sack, 
With  a  live  dog,  a  cock,  a  viper,  and  an  ape,  and  so  cast  into  the  sea  (r). 
Solon,  it  is  true,  in  his  laws,  made  none  against  parricide ;  apprehending 
it  impossible  that  any  one  should  be  guilty  of  so  unnatural  a  barbarity  (s). 
And  the  Persians,  according  to  Herodotus,  entertained  the  same  notion, 
when  they  adjudged  all  persons  who  killed  their  reputed  parents  to  be  bas- 
tards. And,  upon  some  such  reason  as  this,  we  must  account  for 
[*203J  *the  omission  of  an  exemplary  punishment  for  this  crime  in  our 
English  laws ;  which  treat  it  no  otherwise  than  as  simple  murder, 
unless  th^  child  was  also  the  servant  of  his  parent  (t). 

For,  though  the  breach  of  natural  relation  is  unobserved,  yet  the  breach 
of  civil  or  ecclesiastical  connexions,  when  coupled  with  murder,  denomi- 
nates it  a  new  offence,  no  less  than  a  species  of  treason,  called  parva  pro- 
ditto,  or  petii  treason  :  which  however  is  nothing  else  but  an  aggravated 
degree  of  murder  (u) ;  although  on  account  of  the  violation  of  private  alle- 
giance, it  is  stigmatized  as  an  inferior  species  of  treason  (v).  And  thus, 
in  the  ancient  Gothic  constitution,  we  find  the  breach  both  of  natural  and 
civil  relations  ranked  in  the  same  class  with  crimes  against  the  state  and 
the  sovereign  (to). 

Petit  treason  (42),  according  to  the  statute  25  Edw.  III.  c.  2,  may  hap- 
pen three  ways  :  by  a  servant  killing  his  master,  a  wife  her  husband,  or  an 
ecclesiastical  person  (either  secular  or  regular)  his  superior,  to  whom  he 
owes  faith  and  obedience.  A  servant  who  kills  his  master,  whom  he  has 
left,  upon  a  grudge  conceived  against  him  during  his  service,  is  guilty  of 
petit  treason :  for  the  traitorous  intention  was  hatched  while  the  relation 
subsisted  between  them  ;  and  this  is  only  an  execution  of  that  intention  (x). 
So  if  a  wife  be  divorced  a  mensa  et  tkoro,  still  the  vinculum  matrimonii  sub- 
sists ;  and  if  she  kills  such  divorced  husband,  she  is  a  traitress  (y).  And 
•a  clergyman  is  understood  to  owe  canonical  obedience  to  the  bishop  who 
ordained  him^  to  him  in  whose  diocese  he  is  beneficed,  and  also  to  the  me- 
tropolitan of  such  suffragan  or  diocesan  bishop :  and  therefore  to  kill  any 
of  these  is  petit  treason  (z).  As  to  the  rest,  whatever  has  been  said,  or  re- 
mains to  be  observed  hereafter,  with  respect  to  wilful  murder,  is  also  applic- 
able to  the  crime  of  petit  treason,  which  is  no  other  than  minder 
[*204]  in  *it8  most  odious  degree :  except  that  the  trial  shall  be  as  in 
cases  of  high  treason,  before  the  improvements  therein  made  by 
the  statutes  of  William  III.  (a).  But  a  person  indicted  of  petit  treason 
may  be  acquitted  thereof,  and  found  guilty  of  manslaughter  or  murder  (i) : 
and  in  such  case  it  should  seem  that  ttoo  witnesses  are  not  necessary,  as  in 
case  of  petit  treason  they  are  (43.)  Which  crime  is  also  distinguished 
from  murder  in  its  punishment. 


(r)  FY.  41.9.  9.  AMciMt,   mH   efiam  •&  

(»)  dc.  pro  S.  Roteio,  ^  96.  Stiemh.  dejmt  G&tk.  I.  3,  c.  S. 

(f )  1  Hal  P.  C.  aSD.  («)  1  Hawk.  P.  C.  80.    I  HaL  P.  C. ». 

(«)  Foster,  107.  3M.  336.  (y)  1  Hal.  P.  C.  381. 

(V)  Sm  pft^e  7».  (s)  Ibid. 

(w)  "  Owunum  gnanuima  eeiucfHr  via  facf  wb        (a)  Post.  337. 

mcoju  tfi  jMirunn,  giMiti$  m  regem^  Uberis  m  pa-  .(b)  Foster,  i06.    1  Hal.  P.  C.  378.    9  HaL  P.  C 

rtnU*,  wuariH§  tn  iicore«,  (et  vice  verta)^  tervu  in  184. 


(42)  Petit  treason  is  abolished  in  England  (43)  A  person  indicted  for  petit 
by  0  Oeo.  IV.  c.  31,  ^  2 ;  and  in  New-York,  may  upon  the  evidence  of  one  witness  be  con- 
by  2  R.  8.  657,  ^  8,  and  Uie  offence  now  is  Ticted  of  murder,  thougb  acquitted  of  the  pant 
traatad  aa  muider.  treason.    Radboune'a  oaae  Laadi,  363. 
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The  punishment  of  petit  treason,  in  a  man,  is  to  be  drawn  and  hanged* 
and  in  a  woman  to  be  drawn  and  burnt  (c) :  the  idea  of  which  latter 
punishment  seems  to  hare  been  handed  down  to  us  by  the  laws  of  the  an- 
cient Druids,  which  condemned  a  woman  to  be  burnt  for  murdering  her 
husband  (d)  ;  and  it  is  now  the  usual  punishment  for  all  sorts  of  treasons 
committed  by  those  of  the  female  sex  (e)  (44).  Persons  guilty  of  petit 
treason  were  first  debarred  the  benefit  of  clergy,  by  statute  12  Hen.  Yll. 
c.  7.  which  has  been  since  extended  to  their  aiders,  abettors,  and  counsel- 
lors, by  statute  23  Hen.  VHI.  c.  1.  and  4  <&  5  P.  &  M.  c.  4. 


CHAPTER  XV 


OF  OFFENCES  AGAINST  THE  PERSONS  OF 
INDIVIDUALS. 

Havino  in  the  preceding  chapter  considered  the  principal  cnme,  or 
public  wrong,  that  can  be  committed  against  a  private  subject,  namely,  by 
destroying  lus  life ;  I  proceed  now  to  inquire  into  such  other  crimes  and 
misdemeanors,  as  more  peculiarly  affect  the  security  of  his  person,  while 
living. 

Of  these  some  are  felonies,  and  in  their  nature  capital ;  others  are  simple 
misdemeanors,  and  punishable  with  a  lighter  animadversion.  Of  the  felo- 
nies, the  first  is  that  of  mayhem, 

1.  Mayhem,  mayhemium,  was  in  part  considered  in  the  preceding  book, 
(a),  as  a  civil  injury  :  but  it  is  also  looked  upon  in  a  criminal  light  by 
the  law,  being  an  atrocious  breach  of  the  king's  peace,  and  an  offence 
tending  to  deprive  him  of  the  aid  and  assistance  of  his  subjects.  For  may- 
hem is  properly  defiped  to  be,  as  we  may  remember,  the  violently  depriving 
another  of  the  use  of  such  of  his  members  as  may  render  him  the  less  able 
in  fighting,  either  to  defend  himself,  or  to  annoy  his  adversary  (b).  And 
therefore  the  cutting  off,  or  disabling,  or  weakening  a  man's  hand  or 
finger,  or  striking  out  his  eye  or  foretooth,  or  depriving  him  of  those  parts 
the  loss  of  which  in  all  animals  abates  their  courage,  are  held  to 
*be  mayhems.  But  the  cutting  off  his  ear,  or  nose,  or  the  like,  [*206] 
are  not  held  to  be  mayhems  at  common  law  ;  because  they  do  not 
weaken  but  only  disfigure  him. 

By  the  ancient  law  of  England  he  that  maimed  any  man,  whereby  he 
lost  any  part  of  hb  body,  was  sentenced  to  lose  the  like  part ;  membrum 
pro  membra  (c) ;  which  is  still  the  law  in  Sweden  {d).     But  this  went  after- 

(c)  1  Hal.  P.  C.  38S.    3  Inst.  811.  (c)  S  Inst.  118.— Me*,  ti  la  pleynU  mf  faUe  dt 

Id)  CflBSar  de  beU.  OaO,  L  6,  e.  18.  femiiu  qu'avera  toUe  a  home  ies  membrei,  m  ttel 

(e)  See  page  03.  ease  perdra  hfeme  la  ime  mfyn  far  jugememtt  ^oma 

(a)  See  book  III.  page  ISl.  le  membr9  daunt  *U  aoera  lrena»»e.     (Brit.  c.  95.) 

(6)  Bhtt.  I  1, e.  25.    1  Hawk.  P.  C.  111.  (d)  Stiernhook  dejure  Suwtt.  I  3,  (.  8. 

(44)  By  tne  30  Geo.  III.  c.  48,  women  shall  25  Geo.  II.  o.  37,  in  cases  of  murder.    Soon 

no  longer  be  sentenced  to  be  bamt ;  but  in  all  after  the  passing  of  the  25  Geo.  II.  c.  37,  the 

eases  of  high  and  petit  treason  they  shall  be  majority  of  the  judges  agreed,  that  in  the  case 

eondemned  to  be  drawn  and  hanged,  and  in  of  men  convicted  of  petit  treason,  the  juds- 

petit  treason  they  shall  be  subject  besides  to  ment  introduced  by  that  statute  should  be  ada- 

the  same  judgment  with  regard  to  dissection  ed  to  the  common  law  judgment  for  petit  tiea- 

and  the  time  of  execution  as  is  directed  by  the  son.    Fost  107. 
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wndt  ootof  use:  podtjr  because  the  law  of  relaliatian,  as  wiafai icily 
shewn  {e),  is  at  bc»t  an  inadeqoate  rale  of  panisbment ;  and  paitty  b^ 
cause  upon  a  repetition  of  the  offence  the  panishmeBt  ooold  not  be  re- 
peated. So  that,  by  the  common  law,  as  it  for  a  loog  time  stood,  mayhem 
was  only  poniahable  with  fine  and  impdaonment  {f) ;  mdeas  perhaps  the 
otience  of  mayhem  by  castration,  which  all  our  M  writen  held  to  be  felo- 
ny :  '^  ^  sequilur  aliquando  poena  copUalis^  aliquando  perpetUMm  gjri'/i'iisi,  cast 
omtdum  bawrum  ademptione  {g).^  And  this,  although  the  mayhem  was 
committed  upon  the  highest  provocation  (A). 

But  subsequent  statutes  haye  pot  the  crime  and  puniahment  of  mayhem 
more  out  of  doubt.  For  first,  by  statute  5  Heniy  IV.  c.  5.  to  remedy  a 
mischief  that  then  prevailed  of  beating,  woimding,  or  robbing  a  man,  and 
then  cutting  out  his  Umguej  or  putting  out  his  cyei,  to  |;veTent  him  from 
being  an  eridence  against  them,  this  offence  is  dedar^  to  be  felony,  if 
done  of  malice  prepense  ;  that  is,  as  sir  Edward  Coke  (t)  explains  it,  Yolonr 
tarily,  and  of  set  purpose,  though  done  upon  a  sudden  occasion.  Next,  in 
order  of  time,  is  the  statute  37  Hen.  VIII.  c.  6,  which  directs,  that  if  a 

man  shall  maliciously  and  unlawfully  cut  off  the  ear  oi  any  of  the 
[*207]  ^king's  subject^,  he  shall  not  only  forfeit  treble  damages  to  the 

party  grieved,  to  be  recovered  by  action  of  trespass  at  common 
law,  as  a  civil  satisfaction  ;  but  also  102.  by  way  of  fine  to  the  king,  which 
was  his  criminal  amercement.  The  last  statute,  but  by  far  the  most  se- 
vere and  effectual  of  all,  is  that  of  22  <&  23  Car.  II.  c.  1,  caUed  the  Coven- 
try act ;  being  occasioned  by  an  assault  on  sir  John  Coventry  in  the  street, 
and  slitting  lus  nose,  in  revenge  (as  was  supposed)  for  some  obnoxious 
words  uttered  by  him  in  parliament.  By  this  statute  it  ia  enacted,  that  if 
any  person  shall  of  malice  aforethought,  and  by  lying  in  wait,  unlawfully 
cut  out  or  disable  the  tongue,  put  out  an  eye,  sUt  the  nose,  cut  off  a  nose 
or  lip,  or  cut  off  or  disable  any  limb  or  member  of  any  other  person,  wUk 
ifUent  to  maim  or  disfigure  him ;  such  person,  his  counsellors,  aiders,  and 
abettors,  shall  be  guilty  of  felony  without  benefit  of  clergy  {k)  (1). 


(e)  See  page  19.  no  feloor ;  b«t  to  dOsfigim  wlUi  an  i _ 

(/)  1  Hawk.  P.  C.  lit.  flfiire,  is  made  so  I7  Uiia  statute ;  on  which  thcff 

(g)  BncfoL  144.  were  therefbra  indicted.  And  Coke,  who  was  adis- 

(A)  Sir  Edward  Coke  (3  Inst.  09.)  has  tnaacribed  grace  to  the  profession  of  the  law,  had  the  e&oot- 

a  record  of  Henry  the  Third's  time,  ( dams.  13  Aim.  ery  to  rest  his  defence  npon  this  point,  that  the  as- 

///.  m.  9.)  by  which  a  gentleman  of  Somersetshire  saolt  was  not  committed  withan  mtentto  disagaxe, 

and  his  wife  appear  to  have  been  apprehended  and  but  with  an  intent  to  murder ;  and  therefore  not 


with  John  the  monk,  who  was  caught  in  adultery  man  attacks  another  to  murder  him  with  such  an 
with  the  wife.  instrument  as  a  hedge-bill,  which  cannot  but  en- 
(0  3  Inst.  09.  danger  the  disfiguring  him ;  and  in  such  attack  hap- 
(k)  On  this  statute  Mr,  Coke,  a  genUeman  of  Suf-  pens  not  to  kill,  but  only  to  disliguxe  bim ;  he  msy 
folk,  and  one  Woodbum,  a  labourer,  were  indicted  oe  indicted  on  this  sUtute ;  and  it  shall  be  left  to 
in  1 1 39  ;  Coke  for  hiring  add  abetting  Woodbum,  the  jury  to  determine  whether  it  were  not  a  desisn 
and  Woodbum  for  the  actual  fact  of  slitting  the  to  murder  by  disfiguring,  and  consequently  a  mali- 
Bose  of  Mr.  Crispe,  Coke's  brotber*ln4aw.  The  dous  intent  to  disfigure  as  well  as  to  muider.  Ac- 
case  was  somewhat  singular.  The  murder  of  Crispe  cordingly  the  jury  found  them  guilty  of  such  pre- 
was  intended,  and  he  was  left  for  dead,  being  ter-  vious  intent  to  disfigure,  in  order  to  effect  tbeir 
ribly  hacked  and  disfigured  with  a  hedge4nll ;  but  principal  intent  to  murder,  and  they  were  both  eon- 
he  recovered.    Now  the  bare  intent  to  murder  is  demned  and  executed.    (State  Trials,  VL  919.) 

(1)  These  statutes  are  now  all  repealed,  mentioned  statute,  as.  11  and  13  of  which  uo- 

*<  So  much  of  the  5  H.  IV.  e.  5,  aa  relates  to  Tide  ample  remedies  for  that  offence.    See 

euttioff  the  tongues  or  potting  out  the  eyes  of  those  clauses,  and  the  cases  bearing  upon 

any  of  the  king's  liege  peoole,  and  to  any  as-  them,  set  out  in  full,  ante,  194,  note  (21). 

fault  upon  the  servant  of  a  knight  of  the  shire  There  are,  however,  two  species  of  maiming 

in  parliament,"  by  the  9  Geo.  IV.  c.  31 ;  the  not  included  in  the  9  Geo.  iV.  c.  31,  it  having 

37  H.  VIII.  c.  6,  wholly,  by  the  7  and  8  Geo.  been   previously  found   necessary  to  make 

IV. c. 27;  and  the  92 and 23 G.  11. c.  1,  wholly,  them  the  subjects  of  distinct   enactments; 

by  the  9  G.  IV.  c.  31 :  and  the  old  law  with  namely,  injuries  done  to  the  persons  of  indi- 

respeot  to  mayhem  is  now  merged  in  the  last  Tidoals,  by  means  of  wanton  or  foriona  dri- 
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Thus  much  for  the  felony  of  mavhem :  to  which  may  be  added  the  of- 
fence of  wilfully  and  maliciously  shooting  at  any  person  in  any  dwelling- 
house  or  other  place ;  an  offence,  of  which  the  probable  consequence  may 
be  either  killing  or  maiming  him.  This,  though  no  such  evil 
consequence  *ensues,  is  made  felony  without  benefit  of  dergy  by  [^08] 
etatute  9  Geo.  I.  c.  22,  and  thereupon  one  Arnold  was  convicted 
in  1723  for  shooting  at  lord  Onslow ;  but,  being  half  a  madman,  was 
neyer  executed,  but  confined  in  prison,  where  he  died  about  thirty  years 
after  (3),  (4). 

II.  The  second  offence,  more  immediately  affecting  the  personal  secu- 
rity of  individuals,  relates  to  the  female  part  of  his  majesty's  subjects ; 
being  that  of  Hieix  forcible  abduetian  and  marriage ;  which  is  vulgarly  cal- 
led stealing  an  heiress.  For  by  statute  3  Hen.  VII.  c.  2,  it  is  enacted,  that  if 
any  person  shall  for  lucre  take  any  woman,  being  maid,  widow,  or  wife, 
and  naving  substance  either  in  goods  or  lands,  being  heir  a^^rent  to  her 
ancestors,  contrary  to  her  will ;  and  aiVerwards  she  be  married  to  such 
misdoer,  or  by  his  c<Misent  to  another,  or  defiled ;  such  person,  his  procurers 
and  abettors,  and  such  as  knowingly  recieve  such  woman,  shall  be  deemed 
principal  felons  ;  and  by  statute  30  Eliz.  c.  9,  the  benefit  of  clergy  is  taken 
away  from  all  such  felons,  who  shall  be  principals,  procurers,  or  accessa- 
ries before  the  fact  (5). 


Ting,  and  bgr  mnu  of  •piing-giuM  and  man- 
4npa. 

By  the  1  Geo.  IV.  e.  4,  it  ia  enacted,  that 
if  any  peraon  whaterer  ahall  be  maimed  or 
0thmise  mjvnd  by  reaaon  of  the  wanton  and 
fhriooa  diwing  or  racing,  or  by  the  wilful  mia- 
condoet  of  any  coachman  or  other  person  hav- 
ing the  diarie  of  any  atMecoacn  or  public 
carnage,  each  wanton  or  rorious  driving  or 
racing,  or  wilful  miaoondoct  of  such  coach- 
man or  other  peraon,  ahall  be,  and  the  same 
ia  there^  declared  to  be,  a  misdemeanor, 
and  punishable  aa  such  by  fine  or  impiison- 
nent.  ProTiso,  not  to  extend  to  hackney 
coaches  drawn  by  two  hoiaes  only,  and  not 
plying  for  hire  as  stagecoaches.  This,  it  will 
M  obsenred,  applies  oalj  to  cases  where  some 
injury  short  of  death  is  inflicted.  Where 
dMth  ensues  from  the  negligence  or  miscon- 
.duct  of  such  perscms,  the  offence  amounta 
either  to  muider  or  manalaughter.  See  Rex 
«.  Walker,  1  C.  and  P.  320,  ante,  182,  note 

By  the  7  and  e  O.  lY.  o.  18,  ^  1,  it  ia  enact- 
ed, that  if  any  peraon  shaU  set  or  place,  or 
lae  to  be  set  or  placed,  any  spring-gun, 
B-trap,  or  other  engine  calculated  to  de- 

t  Beat,  C.  /.,  in  his  celebrated  charge  to 
the  Wilu.  Grand  Jury,  1827,  alluding  to  cases 
where  death  ensues  from  a  collision  of  carri- 
4tf  ea,  is  reported  to  have  said,  "  the  collision 
ot  canriagea  may  be  either  accidental  or  from 
the  negligence  of  one  or  both  of  the  drivers ; 
and.  in  such  case,  it  wiU  be  manslaughter. 
And  I  include  within  the  term  negligence, 
not  only  careless  driving,  but  exciting  the 
horses  to  such  speed  that  they  cannot  be  sto]^ 
jwd  or  properly  directed ;  the  knowinxly  dn- 
▼ing  unbroken  or  vicious  horses,  overloading 
s  coach,  or  uaing  one  that  has  insufficient 
«tnngth  or  improper  haixwss.    But  if  a  man 


atroy  human  life,  or  inflict  grienma  bodily 
harm,  with  the  intent  that  the  same,  or  where- 
by the  same,  may  destroy  or  inflict  grievoua 
bodily  harm  upon  a  trespasser,  or  other  per- 
aon coming  in  contact  therewith,  the  person 
ao  setting  or  placing,  or  causing  to  be  so  set  or 
placed,  such  gun,  trap,  or  engine  as  aforesaid, 
ahall  be  guilty  of  a  misdemeanor  (2). 

(2)  In  New -York  any  one  who,  from  preme- 
ditated design,  evinced  by  lying  in  wait  or 
otherunee,  or  with  intent  to  commit  a  felony, 
purposely  cuts  out  or  disables  the  ton|[ue  of 
another,  or  puts  out  his  eye,  or  slits  his  lip, 
or  slits  or  destroys  his  nose,  or  cuts  off  or  dis- 
ables any  limb  or  member,  is  punishable  with 
imprisonment  not  less  than  aeven  yean.  (2 
R.  S.  664,  ^  27.) 


(3)  See  note  24,  p.  196,  ante. 
(4)'-  .      I       . 


This  statute  also  has  been  wholly  re- 
pealed by  the  7  and  8  Geo.  IV.  c.  27,  and  the 
offence  alluded  to  in  the  text  is  now  punish- 
able under  the  9  Geo.  IV.  e.  31.  as.  11  and  12, 
vide  ante,  194,  note  (21). 

(5)  These  statutes  are  both  wholly  repeal- 
ed by  the  9  Geo.  lY.  c.  31,  by  ^  19  of  which  it 
is  enacted,  that  where  any  woman  shall  havB 
any  interest,  whether  legal  or  equitable,  pre- 

reckless  of  consequences,  either  from  mere 
wantonness,  or  from  an  angry  feeling  againat 
the  proprietor  of  a  rival  coach,  but  intention- 
ally, drives  one  carriage  against  another,  and 
thereby  occasions  the  death  of  a  person  in 
either  carriage,  that  is  murder,  although  the 
driver  did  not  contemplate  so  fatal  an  issue. 
Disguise  it  under  what  terms  you  will,  whether 
it  originates  in  rivalry,  impatience,  or  mere 
wanton. indifference  to  the  safety  of  life,  such 
furious  driving  manifesta  that  atrocious  wick- 
edness  of  disposition  which  lawyen  call  mar 
lice  prepense." 
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In  the  cODStnictioii  of  this  statme  it  hath  been  determined,  1.  That  the 
indictment  must  allege  that  the  taking  was  for  lucre,  for  such  are  the  words 
of  the  statute  (/).  2.  In  order  to  shew  tUs,  it  must  appear  that  the 
woman  has  substance  either  real  or  personal,  or  is  an  heir  apparent  (m). 
3.  It  must  appear  that  she  was  taken  away  against  her  will.  4.  It 
must  also  appear  that  she  was  afterwards  married,  or  defiled.  And 
though  possibly  the  marriage  or  defilement  might  be  by  her  subsequent 
consent,  being  won  thereunto  by  flatteries  after  the  taking,  yet  this  is  felo- 
ny, if  the  first  taking  were  against  her  will  (n)  (7) :  and  so  vica  versa^  if  the 
woman  be  originally  taken  away  by  her  own  consent,  yet  if  she  afterwards 

refuse  to  continue  with  the  ofifender,  and  be  forced  against  her  will, 
[*209]  she  may  from  that  time  as  properly  *be  said  to  be  taken  against 

her  will,  as  if  she  never  had  given  any  consent  at  all  \  for  till  the 
force  was  put  upon  her,  she  was  in  her  own  power  (o).  It  is  held  that  a 
woman,  thus  taken  away  and  married,  may  be  sworn  and  give  evidence 
against  the  ofifender,  though  he  is  her  husband  de  facto ;  contrary  to  the 
general  rule  of  law ;  because  he  is  no  husband  de  jure^  in  case  the  actual 
marriage  was  also  against  her  will  ( o).  In  cases  indeed  where  the  actual 
marriage  is  good,  by  the  consent  of  tne  inveigled  woman  obtained  after  her 
forcible  abduction,  sir  Matthew  Hale  seems  to  question  how  far  her  evidence 
should  be  allowed  :  but  other  authorities  (q)  seem  to  agree,  that  it  should 
even  then  be  admitted  ;  esteeming  it  absurd,  that  the  ofiender  should  thus 
take  advantage  of  his  own  wrong,  and  that  the  very  act  of  marriage,  which 
is  a  principal  ingredient  of  his  crime,  should  (by  a  forced  construction  of 
law)  be  maide  use  of  to  stop  the  mouth  of  the  most  material  witness  against 
him  (8). 

(D  1  Hawk,  P.  C.  110.  (p)  1  Hal.  P.  C.  Ml. 

(«)  1  Hal.  P.  C.  600.    1  Hawk.  P.  C.  100.  (a)  Cro.  Car.  488.   3  Keb.  108.    SUte  Trials,  Y. 

(»)  1  Hal.  P.  C.  600.  4S5. 

(0)  1  Hawk.  P.  CUD. 

aeDt  or  future,  absolute,  conditional  or  contin-  offence  be  committed  for  the  sake  of  gain, 
gent,  in  any  real  or  personal  estate,  or  shall  (7)  But  if  the  forcible  abduction  is  confin- 
be  an  heiress  presumptive,  or  next  of  kin  to  ed  to  one  county,  ajid  the  marriage  be  solera- 
any  one  having  such  interest,  if  any  person  niced  by  consent  in  another,  the  defendant 
shall,  from  motives  of  lucre,  take  away  or  de*  cannot  be  indicted  in  either,  though  had  the 
tain  such  woman  against  her  will,  with  intent  force  been  continued  into  tne  county  whore 
to  marry  or  defile  her,  or  to  cause  her  to  be  the  marriasce  took  place,  no  subsequent  con- 
married  or  defiled  by  any  other  person,  every  sent  would  avail.  Cro.  Car.  488.  Hob.  183. 
such  offender,  and  everv  person  counselling.  Hawk.  b.  2.  c.  25.  s.  40.  1  Russ.  820, 1.  1 
aiding,  or  abetting  such  offender,  shall  be  £ast,  P.  C.  453.  Where  the  female  is  under 
guilty  of  felony,  and  being  convicted  thereof,  no  restraint  at  the  time  of  marriage,  those 
shall  be  liable  to  be  transported  for  life,  or  for  who  are  present,  but  who  are  ignorant  of  the 
any  term  not  less  than  seven  years,  or  to  be  previous  circumstances,  will  not  share  in  the 
imprisoned,  with  or  without  hard  labour,  for  guilt  of  the  abduction.  Cro.  Car.  489.  493. 
nny  term  not  exceeding  four  years  (6).  As  to  accessaries  after  the  fact,  see  1  fiast,  P. 

(6)  Any  person  who  Ukes  a  female  under  C.  453.    3  Chit.  Crim.  L.  818. 

the  age  of  fourteen  from  her  father,  mother,  f  8)  It  seems  to  be  well  agreed,  and  indeed 

guarduuQ,  or  other  person  having  the  legal  to  oe  beyond  all  doubt,  that  where  a  woman  is 

charge  of  her  person  without  thnr  consent,  taken  away  and  married  by  forcey  she  is  a  com- 

either  for  the  purpose  of  prostitution,  concu-  petent  witness  against  her  husband,  on  an  in- 

binage,  or  marriag«t  may  be  imprisoned  not  dictment  for  that  offence.     See  Phil.  Ev.  3d 

more  than  three  years,  and  fined  not  more  ed.  70,  and  the  authorities  there  cited.    But 

than  1000  dollars.  If  any  woman,  though  above  the  proposition  that,  where  she  consents  to  the 

that  %ge,  be  taken  bv  any  one  unlawfully,  with  marriage,  after  a  forcible  abduction,  her  evi- 

the  intent  to  compel  her  by  force,  menace,  or  dence  is  equally  admissible,  seems  to  a.drait 

duress,  to  marry  him  or  another,  or  to  be  defil-  of  some  doubt.    In  the  last  case  of  this  kind, 

«d :  the  offender  may  be  imprisoned  not  less  Wakefielfft^  both  the  abduction  and  the  mar^ 

than  ten  years.    The  punishment  is  the  same  riage  were  in  fact  voluntary,  the  lady's  con- 

if  the  of^nee  be  consummated  by  procuring  sent  to  both  having  been  obtained  by  fraud; 

the  marriage  or  defilement.    2  R.  S.  663,  ^  24,  but  it  was  held  that  the  fraud  in  law  amoont- 

25, 26.    The  woman,  it  will  be  perceived,  need  ed  to  force,  and  the  lady  was,  upon  that  ground 

not  be  ftn  heinss ;  nor  is  it  necessary  that  the  it  is  conceived,  admitted  as  a  witness  against 
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An  inferior  degree  of  the  same  kind  of  offeoce,  but  not  attended  with 
force,  is  punished  by  the  statutes  4  dc  5  Ph.  &  Mar.  c.  8.  which  enacts, 
that  if  any  person,  above  the  age  of  fourteen,  unlawfully  shall  convey  or 
take  away  any  woman  chUd  unmarried  (which  is  held  (r)  to  extend  to  bas- 
tards as  well  as  to  legitimate  children),  within  the  age  of  sixteen  years,  from 
the  possession  and  against  the  will  of  the  father,  mother,  guard^ns,  or  go- 
vernors, he  shall  be  imprisoned  two  years,  or  fined  at  the  discretion  of  die 
justices  ;  and  if  he  deflowers  such  maid  or  woman  child,  or  without  the  con- 
sent of  parents,  contracts  matrimony  with  her,  he  shall  be  imprisoned  five 
years,  or  fined  at  the  discretion  of  the  justices,  and  she  shall  forfeit  all  her 
lands  to  her  next  of  kin,  during  the  life  of  her  said  husband  (9).  So  that 
as  these  stolen  marriages,  under  the  age  of  sixteen,  were  usually  upon 
mercenary  views,  this  act,  besides  punishing  the  seducer,  wisely  removed 
the  temptation.  But  this  latter  part  of  the  act  is  now  rendered 
*almost  useless,  by  provisions  of  a  very  different  kind,  which  make  [*210] 
the  marriage  totally  void  {s),  in  the  statute  26  Geo.  II.  c.  33.(10). 

III.  A  third  offence,  against  the  female  part  also  of  his  majesty's  sub- 
jects, but  attended  with  greater  aggravation  than  that  of  forcible  marriage, 
is  the  crime  of  rape,  raptus  muUerum,  or  the  carnal  knowledge  of  a  woman 
forcibly  and  against  her  will.  This,  by  the  Jewish  law  (<),  was  punished 
with  death,  in  case  the  damsel  was  betrothed  to  another  man  ;  and  in  case 
she  was  not  betrothed,  then  a  he4vy  fine  of  fifty  shekels  was  to  be  paid  to 
the  damsel's  father,  and  she  was  to  be  the  wife  of  the  raviaher  all  the  days 
of  his  life  ;  vrithout  that  power  of  divorce,  which  was  in  general  permitted 
by  the  Mosaic  law. 

The  civil  law  (u)  punishes  the  crime  of  ravishment  with  death  and  con- 

(r)  Stra.  1169.  (/)  Dent.  zxli.  35. 

(«)  See  Book  I.  page  487,  Ac.  (m)  Cod.  9,  Ht.  U. 

tlie  husband.    A  doubt  afterwards  arose  whe-  ment,  by  fine  or  imDriaonment,  or  by  both,  as 

ther  the  marriage  in  that  case  was  valid  or  not,  the  court  shall  award.    This  clause  was  fram- 

which  led  to  the  bringing  in  a  bill  to  annul  it ;  ed  for  the  purpose  of  meeting  Aueh  a  case  as 

though  the  prevailing  opinion  among  the  pro-  that  of  Waka^sld. 

fessioQ  seemed  to  be,  that  the  marriage  was        (10)  Such  a  marriage,  if  voluntary  on  the 

ipso  facto  void,  as  a  marriage  procured  by  part  of  the  female,  that  is,  not  procured  by 

force  :  in  which  view  of  the  case,  the  admis-  force  or  fraud,  would  not  now  be  Toid ;  it  hav- 

sion  of  the  wife's  evidence  would  not  be  an  ing  been  held,  after  much  doubt  entertained 

authority  upon  the  question  one  way  or  the  upon  the  point  among  the  profession,  (see  Doe 

other.    One  account  of  that  trial  sutes,  that  v.  Price,  1  M.  and  R.  683,)  that  the  4  Geo, 

Htdlockf  B.J  declared,  that  even  assuming  the  IV.  o.  76,  legalizes   marriages  which  would 

marriage  to  be  valid,   he  would  admit  the  otherwise  have  been  void  under  the  26  Geo. 

wife's  evidence,  for  there  were  cases  in  which  II.  c.  33,  on  account  of  the  minority  of  the 

the  evidence  of  wives  was  admissible  against  parties  and  the  nonconsent  of  parents.    See 

their  husbonds,  and  he  considered  that  to  be  Rex  v.  Birmingham,  2  M.  and  R.,  8  B.  and 

one  of  them.    And  upon  the  principle  that  a  O.  29,  and  the  judgment  of  Lord  Ttnterdm 

wonran  may  give   evidence  against  her  bus-  therein.     The  new  Act,  however,  provides, 

band  in  the  case  of  a  personal  wrong  done  to  section  33,  that  if  any  Valid  marriage  solem- 

herself,  it  does  seem  that  the  wife  would  be  a  nized  by  licence  shall  be  procured  by  a  party 

competent  witness  in  a  prosecution  for  abduc-  to  such  marriage  to  be  solemnized  between 

tion,  even  though  the  marriage  was  valid.  persons,  one  or  both  of  whem  shall  be  under 

(9)  This  Act  of  4  and  5  P.  and  M.  c.  8,  is  age,  by  means  of  false  swearing  to  any  mat- 

wboUy  repealed  by  the  9  Geo.  IV.  c.  31 ;  sec-  ter  to  which  such  party  is  required  personally 

tion  20  of  which  enacts,  that  if  any  person  to  depose,  all  the  property  accruing  from  the 

shall  unlawfully  take,  or  cause  to  be  taken,  marriage  shall  be  forfeited,  and  shall  be  seour- 


any  unmarried  girl,  being  under  the  age  of.  ed  for  the  benefit  of  the  innocent  partv,  or  tht 

sixteen   years,  out  of  the    possession    and  m«u«  of  the  fnarria^.    The  latter  words  clear- 

asainst  the  will  of  her  father  or  mother,  or  ly  shew  the  intention  of  the  l- -•'*-- --^ 

of  any  other  person  having  the  lawful  care  or  render  the  marriage  Toid  ;  for 

charge  of  her,  every  such  offender  shall  be  sue  of  the  marriage,**  in  an  Ai 

guilty  of  a  misdemeanor,  and  being  convicted  must  mean  tau^  issue,  whiol 

thereof,  shall  be  liable  to  suffer  such  punish-  be,  if  the  mamsge  wss  void. 
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fiscation  of  goods :  under  which  it  includes  both  the  offence  of  forcible  ab- 
duction, or  taJung  away  a  woman  from  her  friends,  of  which  we  last  spoke : 
and  also  the  present  offence  of  forcibly  dishonouring  them  ;  either  of  which 
without  the  other,  is  in  that  law  sufficient  to  constitute  a  capital  crime. 
Also  the  stealing  away  a  woman  from  her  parents  or  guardians,  and  de- 
bauching her,  is  equally  penal  by  the  emperor's  edict,  whether  she  consent 
or  is  forced :  **  sive  voletUibus,  sive  nolentihus  muUerius,  tale  f acinus  fuerit 
perpetratum.^  And  this,  in  order  to  take  away  from  women  every  oppor- 
tunity of  offending  in  this  way :  whom  the  Roman  law  supposes  never  to 
go  astray,  without  the  seduction  and  arts  of  the  other  sex :  and  therefore,  by 
restraining  and  making  so  highly  penal  the  solicitations  of  the  men,  they 
meant  to  secure  effectually  the  honour  of  the  women.  **•  Si  enim  ^m  rap- 
tores  metUjVel  atroeitate poenae^  ah  hujusmodi  fadnore  se  temperaneritU^  mUU 
mulierij  sive  volenti^  sive  noUntij  peccandi  locus  reUnquetwr ;  quia  hoc  tpnesi 
velle  mulierum,  ah  insidiis  nequissinu  haminis,  qui  meditatur  reqnnamf 
[*2 11]  inducitur.  *  Nisi  etenim  earn  solieitaverit,  nisi  odiosis  artibus  cu-cum- 
venerit,  non  faciei  earn  veUe  in  taniumdedecus  sese  proSere."  But  our 
English  law  does  not  entertain  quite  such  sublime  ideas  of  the  honour  of 
either  sex,  as  to  lay  the  blame  of  a  mutual  fault  upon  one  of  the  transgres- 
sors only  :  and  therefore  makes  it  a  necessary  ingredient  in  the  crime  of 
rape,  that  it  must  be  against  the  woman's  will. 

Rape  was  punished  by  the  Saxon  laws,  particularly  those  of  king 
AtheUtan  (10),  with  death :  which  was  also  agreeable  to  the  old  Gothic  or 
Scandinavian  constitution  (x).  But  this  was  afterwards  thought  too  hard : 
and  in  its  stead  another  severe  but  not  capital  punishment  was  inflicted  by 
William  the  Conqueror ;  tnjr.  castration,  and  loss  oi  eyes  (y) ;  which  con- 
tinued till  after  Bracton  wrote,  in  the  reign  of  Henry  the  Third.  But  in 
order  to  prevent  malicious  accusations,  it  was  then  the  law  (and,  it  seems, 
still  continues  to  be  so  in  appeals  of  rape)  (;r),  that  the  woman  should  im- 
mediately after,  *'  dum  recensfuerit  maleficium^^  go  to  the  next  town,  and 
there  make  discovery  to  some  credible  persons  of  the  injury  she  has  suf- 
fered :  and  afterwards  should  acquaint  the  high  constable  of  the  hundred, 
the  coroners,  and  the  sheriff  with  the  outrage  (a).  This  seems  to  corres- 
pond in  some  degree  with  the  laws  of  Scotland  and  Arragon  (&),  which 
require  that  complaint  must  be  made  within  twenty-four  hours :  though  af- 
terwards by  statute  Westm.  1.  c.  13.  the  time  of  limitation  in  England  was 
extended  to  forty  days.  At  present  there  is  no  time  of  limitation  fixed :  for 
as  it  is  usually  now  punished  by  indictment  at  the  suit  of  the  king,  the  maxim 
of  law  takes  place,  Uiat  nullum  tempus  occurrit  regi ;  but  the  jury  will  rarely 
give  credit  to  a  stale  complaint.  During  the  former  period  also  it  was  heM 
for  law  (c),  that  the  woman  (by  consent  of  the  judge  and  her  parents) 
might  redeem  the  offender  from  Uie  execution  of  his  sentence,  by  accepting 
him  for  her  husband ;  if  he  also  was  willing  to  agree  to  the  exchange,  but 

not  otherwise. 
[*212]  *In  the  3  Edw.  I.  by  the  statute  Westm.  1.  c.  13.  the  punish- 
ment of  rape  was  much  mitigated ;  the  offence  itself  of  ravishing 
a  damsel  within  age  (that  is,  twelve  years  old),  either  with  her  consent  or 
without,  or  of  any  other  woman  against  her  will,  being  reduced  to  a  tres- 
pass, if  not  prosecuted  by  appeal  within  forty  days,  and  subjecting  the  of* 

(«)  Bractoa,  I.  S,  c  «.  («)  Glan.  1. 14,  e.  6.   Bnct.  I.S,  c. S8. 

<«)  SUeroh.  i*jmn  Amm.  2.  t,  c  1  {h)  Barrington.  1«L  _ 

(y)  LL.  GmO.  Cimq.  c.  19.  tc)  Olaav.  1. 14,  e.  t.   Bnct  I.  S,  c. ». 
(s)  lHal.P.C.6Sl. 
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fender  only  to  two  years'  imprisonment,  and  a  fine  at  the  kings's  will.  But 
this  lenity  being  productive  of  the  most  terrible  consequences,  it  was  in  ten 
years  afterwards,  13  Edw.  I.,  found  necessary  to  make  the  offence  of  forci- 
ble rape  fe]ony  by  statute  Westm.  2.  c.  34.  And  by  statute  1 8  £liz.  c.  7. 
it  is  made  felony  without  benefit  of  clergy  ;  as  is  also  the  abominable  wick- 
edness of  carnally  knowing  and  abusing  any  woman  child  under  the  age 
of  ten  years ;  in  which  case  the  consent  or  non-oonsent  is  immaterial,  as  by 
reason  of  her  tender  years  she  is  incapable  of  judgment  and  discretion  (11). 
Sir  Matthew  Hale  is  indeed  of  opinion  that  such  profligate  actions  commit- 
ted on  an  infant  under  the  age  oittoelve  years,  the  age  of  female  discretion 
by  the  common  law,  either  with  or  without  consent,  amount  to  rape  and 
felony  :  as  well  since  as  before  the  statute  of  queen  Elizabeth  {d) ;  but  that 
law  has  in  general  been  held  only  to  extend  to  infants  under  ten :  though 
it  should  seem  that  damsels  between  ten  and  ttoelve  are  still  under  the  pro- 
tection of  the  statute  Westm.  1.  the  law  with  respect  to  their  seduction  not 
having  been  altered  by  either  of  the  subsequent  statutes  (12). 

A  male  infant,  under  the  age  of  fourteen  years,  is  presumed  by  law  in- 
capable to  commit  a  rape,  and  therefore  its  seems  cannot  be  found  guilty  of 
it.  For  though  in  other  felonies  malitia  supplet  aetalem,  as  has  in  some  cases 
been  shewn ;  yet,  as  to  this  particular  species  of  felony,  the  law  supposes 
an  imbecility  of  body  as  well  as  mind  («)  (13). 

The  civil  law  seems  to  suppose  a  prostitute  or  common  harlot 
incapable  of  any  injuries  of  this  kind  (/) :  not  allowing  •any  pu-  [^213] 
nishment  for  violating  the  chastity  of  her,  who  hath  indeed  no 
chastity  at  all,  or  at  least  hath  no  regard  to  it.  But  the  law  of  England 
does  not  judge  so  hardly  of  ofienders,  as  to  cut  off  all  opportunity  of  retreat 
even  from  common  strumpets,  and  to  treat  them  as  never  capable  of  amend- 
ment. It  therefore  holds  it  to  be  felony  to  force  even  a  concubine  or  harlot ; 
because  the  woman  may  have  forsaken  that  unlawful  course  of  life  {g) : 
for,  as  Bracton  well  observes  (A),  ''  licet  meretrixjuerit  antea,  certe  tunc  tern" 
ports  nonfuit,  cum  reclamando  nequitiae  ejus  consentire  noluit.^ 

As  to  the  material  facts  requisite  to  be  given  in  evidence  and  proved 
upon  an  indictment  of  rape,  they  are  of  such  a  nature,  that  though  neces- 
sary to  be  known  and  settled,  for  the  conviction  of  the  guilty  and  preserva- 
tion of  the  innocent,  and  therefore  are  to  be  found  in  such  criminal  treatises 
as  discourse  of  these  matters  in  detail,  yet  they  are  highly  improper  to  be 
publicly  discussed,  except  only  in  a  court  of  justice  (14).     I  shedl  there- 

(<0  1  Bad.  p.  C.  0S1.  (f )  1  Hal.  P.  0.  8M.    1  Hawk.  P  C.  108. 

(«)  Ibid.  (X)  fol.  147. 

(/>  OOJ.9.9.9S.    iy.47.S.S0. 

(11)  In  New- York  these  two  oflfences  are  if  any  person  shall  unlawfally  and  carnally 
panisDed  by  imprisonment  not  less  than  ten  know  and  abuse  any  girl,  being  above  the  age 
years.  The  carnal  knowledge  of  a  woman  of  ten  years,  and  under  the  age  of  twelve 
above  the  age  of  ten  without  her  consent,  by  yeaiv,  every  such  offender  shall  be  guilty  of  a 
administering  to  her  any  substance  or  lic^uid  misdemeanor,  and  bein^  convicted  thereof, 
as  will  prevent  effectual  resistance,  is  punish-  shall  be  liable  to  be  imprisoned,  with  or  with^ 
edwith  imprisonment  notexceeding  five  years,  out  hard  labour,  for  such  term  as  the  court 
(2  R.  S.  663,  ^  22,  23.)  shall  award. 

(12)  All  these  statutes  are  repealed  by  9  Geo.  And  sect.  18  enacts  that  the  carnal  know- 
IV.  c.  31,  which  enacts,  section  16,  that  eveir  ledge  shall  be  complete  upon  proof  of  pene- 
person  convicted  of  the  crime  of  rape  shall    tration  only. 

maffer  death  as  a  felon.  See  also  2  R.  S.  735,  ^  18. 

Section  17,  that  if  any  person  shall  unlaw-  (13)  But  an  infant  under  fourteen  may  be 
fttUr  and  carnally  know  and  abuse  any  girl  guilty  as  an  abettor,  if  shewn  to  possess  a  mis- 
voder  the  age  of  ten  years,  every  such  offend-  chievous  discretion.    1  Hale,  630. 
er  shall  be  guilty  of  felony,  and  being  convict-  (14)  See  Chitty,  Crim.  law,  810.   Stark  on 
ed  thereof,  shall  suffer  death  as  a  felon :  and  Evid. 
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fbre  merely  add  upon  this  head  a  few  remarks  ftom  sir  Mattbew  Hale :  wiA 
regard  to  the  competency  and  credibility  of  witnesses  ;  which  may,  salv0 
pudore,  be  considered. 

And,  first,  the  party  ravished  may  give  evidence  upon  oath,  and  is  in  law 
a  competent  witness ;  but  the  credibility  of  her  testimimy,  and  how  far 
forth  she  is  to  be  believed,  must  be  left  to  the  jury  upon  the  circumstances 
of  fact  that  concur  in  that  testimony.  For  instance  :  if  the  witness  be  of 
good  fame  ;  if  she  presently  discovered  the  offence,  and  made  search  for  the 
offender ;  if  the  party  accused  fled  for  it ;  these  and  the  like  are  concurring 
circumstances  which  give  greater  probability  to  her  evidence.  But,  on  the 
other  side,  if  she  be  of  evil  fame,  and  stand  unsupported  by  others ;  if  she 
concealed  the  injury  for  any  considerable  time  after  she  had  opportunity  ta 
complain  ;  if  the  place,  where  the  fact  was  alleged  to  be  committed,  was 
where  it  was  possible  she  might  have  been  heard,  and  she  made 
[*214]  no  outcry;  these  and  the  *like  circumstances  carry  a  strong 
but  not  conclusive  presumption  that  her  testimony  is  false  or 
feigned  (15),  (16). 

Moreover,  if  the  rape  be  charged  to  be  committed  on  an  infant  under 
twelve  years  of  age,  she  may  still  be  a  competent  witness,  if  she  hath 
sense  and  understanding  to  know  the  nature  and  obligations  of  an  oath ; 
or  even  to  be  sensible  of  the  wickedness  of  telling  a  deliberate  lie  (17). 
Nay,  though  she  hath  not,  it  is  thought  by  sir  Matthew  Hale  (t)  thai  she 
ought  to  be  heard  without  oath,  to  give  the  court  information  ;  and  others 
have  held,  that  what  the  child  told  her  mother,  or  other  relations,  may  be 

(t)  1  Hal.  P.  C.  034. 


(15)  But  the  rule  respecting  the  time  that 
elapses  before  the  prosecutrix  complains  will 
not  apply  where  there  is  a  good  reason  for  the 
delay,  as  that  she  was  under  the  control,  or 
influenced  by  fear  of  her  raTiaher.  1  East,  P. 
C.  445.  And  so  all  other  general  rules,  as 
thcT  are  deduced  from  circumstances,  must 
yield,  when  they  appear  to  be  unsafe  guides 
to  the  discovery  of  truth.  The  state  and  ap- 
pearance of  the  prosecutrix,  marks  of  violence 
upon  her  person,  and  the  torn  and  disordered 
state  of  her  dress  recentl}  after  the  transac- 
tion, at  the  time  of  complamt,  are  material 
circumstances,  which  are  always  admissible 
in  evidence.  Sen  2  Stark.  241.  If  the  pro- 
secutrix be  an  infant  of  tender  years,  the 
tthaU  of  her  account  recently  given  seems  to 
be  admissible,  for  it  is  of  the  hiEbest  impor- 
tance to  ascertain  the  aecvraey  of  her  recollec- 
tion, East,  P.  C.  443.  Stark,  on  Evidence, 
part  iv.  1268 ;  but  in  2  Stark.  Rep.  241,  upon 
an  indictment  for  an  attempt  to  commit  a  rape 
upon  an  adult,  Holroyod,  J.  held,  that  the  par- 
ticuiara  of  the  complaint  made  by  the  prosecu- 
trix recently  after  the  injury  were  not  admis- 
sible in  evidence.  In  the  case  of  the  death 
of  the  prosecutrix,  her  depositions,  taken  be- 
fore a  magistrate,  are  admissible,  though  not 
authenticated  by  her  signature.  2  Leacn,  854. 
006. 

n6)  It  has  been  held,  by  a  majority  of  the 
judges,  that  having  oamal  knowledge  of  a 
married  woman,  under  circumstances  which 
induce  her  to  suppose  it  is  her  husband,  does 
sot  amount  to  the  crime  of  rape.  Rex  v.  Jack- 
son, R.  &  K.  0.  C.  487.    That  decisioii  took 


place  in  Trinity  term,  1822;  and  though  it 
may  not  hitherto  have  been  expressly  overrul- 
ed, it  seems  veir  doubtful  whether  it  would 
now  be  supported.  At  the  Kent  Winter  Oaol 
Deliveiy,  m  the  very  same  year,  a  similar  oass 
occurred.  Rex  s.  Pearson,  m  which,  upon  the 
prosecutrix  swearing  that  she  believed  the 
prisoner  to  be  her  husband,  and  conaeqaently 
made  no  resistance,  the  editor,  as  counsel  for 
the  prisoner,  objected  that  the  oflTence  was 
not  rape  and  that  the  indictment  eoaM  not  be 
supported.  But  Baylef,  /.,  refussd  to  stop 
the  prosecution,  intimatins  his  own  strong 
opinion  that  such  facts  dia  amount  to  rape, 
and  declaring  his  intention  to  leserre  the 
point  for  the  opinion  of  the  twelve  judges,  if 
It  shpuld  be  necessary  ;  which,  however,  was 
not  the  case,  the  prisoner  being  acquitted  on 
the  merits.  The  only  plausible  ground  for 
contending  that  such  an  offence  does  not 
amount  to  rape,  seems  to  be,  the  Isfal  absence 
of  force  on  the  part  of  the  man,  and  of  resist- 
ance on  the  part  of  the  woman ;  but  that  does 
not  appear  to  be  a  solid  or  well-founded  aiga- 
ment ;  because  the  framd  practised  would,  by 
construction  of  law,  be  considered  •afaretj  as 
in  Wakefield's  case  of  abduction,  ante,  200» 
notes  (7)  and  (8),  and  in  other  cases  that  might 
be  mentioned,  and  would  thus  support  the  n*> 
cessary  sllegation  of  force  in  the  indietinent. 

(17)  When  the  child  does  not  sufficiently 
understand  the  nature  and  obligation  of  ma 
oath,  the  judge  vrill  put  off  the  trial,  for  tiM 
child  to  be  instructed  in  the  oMsn  tioM.  Btttt. 
Ab.  Evid.  a.  Leach,  490.  s. 
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fiTen  in  eyidenee,  since  the  nature  of  the  case  admits  frequently  of  no  bet- 
ter proof.  But  it  is  now  settled,  [Brazier^s  case,  before  the  twelve  judges, 
P.  19  6.  III.]  that  no  hearsay^  evidence  can  be  given  of  the  declaration  of 
a  child  who  hath  not  capacity  to  be  sworn,  nor  can  such  child  be  examined 
in  court  without  oath  :  and  that  there  is  no  determinate  age,  at  which  the 
oath  of  a  child  ought  either  to  be  admitted  or  rejected.  Yet,  where  the 
evidence  of  children  is  admitted,  it  is  much  to  be  wished,  in  order  to  render 
their  evidence  crediUe,  that  there  should  be  some  concurrent  testimony  of 
time,  place,  and  circumstances,  in  order  to  make  out  the  fact ;  and  ,that 
the  conviction  should  not  be  grounded  singly  on  the  unsupported  accusa- 
tion of  an  infant  under  years  of  discretion.  There  may  be  therefore,  in 
many  cases  of  this  nature,  witnesses  who  are  competent,  that  is,  who  may 
be  admitted  to  be  heard  ;  and  yet,  after  being  heard,  may  prove  not  to  be 
credible,  or  such  as  the  jury  is  bound  to  believe.  For  one  excellence  of 
the  trial  by  jury  is,  that  the  jury  are  triers  of  the  credit  of  the  witnesses, 
as  well  as  of  the  truth  of  the  fact. 

*  **  It  is  true,  says  this  learned  judge  (A),  that  rape  is  a  most  [*215] 
detestable  crime,  and  therefore  ought  severely  and  impartially 
to  be  punished  with  death  ;  but  it  must  be  remembered  that  it  is  an  ac- 
cusation easy  to  be  made,  hard  to  be  proved,  but  harder  to  be  defended  by 
the  party  accused,  though  innocent.''  He  then  relates  two  very  extraor- 
dinary cases  of  malicious  prosecution  for  this  crime,  that  had  happened 
within  his  own  observation  ;  and  concludes  thus  ;  *'  I  mention  these  in- 
stances, that  we  may  be  the  more  cautious  upon  trials  of  offences  of  this 
nature,  wherein  the  court  and  jury  may  with  so  much  ease  be  imposed 
upon,  without  great  care  and  vigUance ;  the  heinousness  of  the  offence 
many  times  .transporting  the  judge  and  jury  with  so  much  indignation 
that  they  are  overhastily  carried  on  to  the  conviction  of  the  person  accused 
thereof,  by  the  confident  testimony  of  sometimes  false  and  malicious  wit- 
nesses." 

IV.  What  has  been  here  observed,  especially  with  regard  to  &e  man- 
ner of  proof,  which  ought  to  be  more  clear  in  proportion  as  the  crime  is 
the  more  detestable,  may  be  applied  to  another  offence,  of  a  sdU  deeper 
malignity ;  the  infamous  crime  against  nature^  committed  either  with  man 
or  beast.  A  crime  which  ought  to  be  strictly  and  impartially  proved,  and 
then  as  strictly  and  impartially  punished.  But  it  is  an  offence  of  so  dark 
a  nature,  so  easily  charged,  and  the  negative  so  difficult  to  be  proved,  that 
the  accusation  should  be  clearly  made  out :  for,  if  false,  it  deserves  a  pu- 
nishment inferior  only  to  that  of  the  crime  itself. 

I  will  not  act  so  disagreeable  a  part,  to  my  readers  as  well  as  myself,  as 
to  dwell  any  longer  upon  a  subject,  the  very  mention  of  which  is  a  disgrace 
to  human  nature  (18),  (10).    It  will  be  more  eligible  to  imitate  in  this 

(ft)  1  Hal.  p.  cots. 

(18)  At  to  the  decisioM,  see  1  East  P.  G.  kind  or  with  any  mimoA  shall  suffer  death  as 
480.  437.  Bac.  ^b.  Sodomy.  Hawk.  b.  1.  c.  a  felon.  And,  by  ^  18,  it  is  directed,  that  the 
4.  1  Hale,  669,  679.  Com.  Dig.  Justices,  s.  proof  of  penetration  only  shall  be  sufficient 
4.    Russ.  &  Ry.  G.  C.  331.    If  committed  on  for  the  purpose  of  conviction. 

a  boy  ander  fourteen,  it  is  felony  ia  the  agent  In  New -York  the  crime  is  punishable  by 

only.     1  Hale,  470.     3  Co.  Inst.  60.     As  to  imprisonment  not  more  than  10  years,  (2  R. 

sending  threatening  leUers,  charging  a  party  S.  689,  ^  20 :)  our  statute,  2  R.  8. 735,  \  18,  is 

with  this  offence,  see  ante,  144,  note  3.    As  similar  to  the  18th  section  of  the  English  Act, 

to  offence  of  soliciting  another  to  commit  the  9  Geo.  lY.  c.  31 ;  in  the  description  of  the  of- 

«ffence,  see  2  Ettt,  5.  fence,  howev^er,  our  Act  uses  the  world  &M«r, 

(19)  By  Stat.  9  Geo.  IT.  e.  31,  ^  15,  every  not  0nmaL  See  1  Russel  566,  ss  to  ths  wotd 
fenoa  goilty  of  this  offeaoe,  eitherwish  man  '^  — 
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respect  the  delicacy  of  oiir  Englisli  law,  which  treats  it,  in  its  very  iti£et« 
ments,  as  a  crime  not  fit  to  be  named:  *^peccatum  illud  horribUe^intef 
[*216]  Christianas  non  nominandum  (A)."  A  taciturnity  observed  *like- 
wise  by  the  edict  of  Constantius  and  Constans  {J)  ;  *^  ubi  seelus 
est  id,  quod  non  proficit  scire,  jubemus  insurgere  leges,  armari  jura  gladio 
ultore,  ut  exqusitis  poenis  subdantur  infames,  qui  sunt,  vel  qui futuri  sunt  reiJ* 
Which  leads  me  to  add  a  word  concerning  its  punishment. 

This  the  voice  of  nature  and  of  reason,  and  the  express  law  of  God  (m), 
determined  to  be  capital.  Of  which  we  have  a  signal  instance,  long  before 
the  Jewish  dispensation,  by  the  destruction  of  two  cities  by  fire  from  hea- 
ven ;  so  that  this  is  an  universal,  not  merely  a  provincial  precept.  And 
our  ancient  law  in  some  degree  imitated  this  punishment,  by  command- 
ing such  miscreants  to  be  burnt  to  death  (n) ;  though  Fleta  (o)  says  they 
should  be  buried  alive ;  either  of  which  punishments  was  indifferently 
used  for  this  crime  among  the  ancient  Goths  (/>).  But  now  the  general 
punishment  of  all  felonies  is  the  same,  namely,  by  hanging ;  and  this  of- 
fence (being  in  the  times  of  popery  only  subject  to  ecclesiastical  censures) 
was  made  felony  without  benefit  of  clergy  by  statute  25  Hen.  VIII.  c.  6. 
revived  and  confirmed  by  5  Eliz.  c.  17.  And  the  rule  of  law  herein  is, 
that  if  both  are  arrived  at  years  of  discretion,  agentes  et  eonsentientes  pari 
poenae  plectantur  (q). 

These  are  all  the  felonious  offences  more  immediately  against  the  per- 
sonal  security  of  the  subject.  The  inferior  offences  or  misdemeanors,  that 
fall  under  this  head,  are  assaults,  batteries,  vyounding,  false  imprisonment,  and 
kidnapping, 

V.  VI.  VII.  With  regard  to  the  nature  of  the  three  first  of  these  offences 
in  general,  I  have  nothing  further  to  add  to  what  has  already  been  ob- 
served in  the  preceding  book  of  these  commentaries  (r)  ;  when  we  consi- 
der them  as  private  wrongs,  or  civil  injuries,  for  which  a  satisfaction  or 
remedy  is  given  to  the  party  aggrieved.  But,  taken  in  a  public 
[*217]  light  as  a  ^breach  of  the  king's  peace,  an  afifront  to  his  govern- 
ment, and  a  damage  done  to  his  subjects,  they  are  also  indictable 
and  punishable  with  fines  and  imprisonment ;  or  with  other  ignominious 
corporal  penalties,  w'here  they  are  committed  with  any  very  atrocious  de- 
sign {s)  (20).  As  in  case  of  an  assault  with  an  intent  to  murder,  or  with 
an  intent  to  commit  either  of  the  crimes  last  spoken  of  (21) ;  for  which 
intentional  assaults,  in  the  two  last  cases,  indictments  are  much  more 
usual  than  for  the  absolute  perpetration  of  the  facts  themselves,  on  account 
of  the  difiiculty  of  proof ;  or,  when  both  parties  are  consenting  to  an  unna- 
tural attempt,  it  is  usual  not  to  charge  any  assault ;  but  that  one  of  them 
laid  hands  on  the  other  with  intent  to  commit,  and  that  the  other  permitted 
the  same  with  intent  to  suffer,  the  commission  of  the  abominable  crime 
before  mentioned.  And,  in  all  these  cases,  besides  heavy  fine  and  impii- 
sonment,  it  is  usual  to  award  judgment  of  the  pillorv  (22). 

(k)  See  in  Rot.  Pari  50  Edw.  III.  n.  58,  a  com-  (o)  1. 1,  e.  S7. 

plaint,  that  a  Lombard  did  commit  the  tin, "  that  (p)  Stieroh.  dejurt  Goth,  L  3,  e.  t. 

vras  not  to  bo  named.**    (19  Rep.  S7  (a)  3  Inst.  50. 

(D  Cod.  9.  Q.  31.  (r)  See  book  III.  page  liO. 

(M)  Levit.  XT.  IS.  15.  («)  1  Hawk.  P.  C.  69. 

(•)Britt.e.9. 

(20)  See  9  Geo.  IV.  c.  31,  ^  24  to  29 :  pre-        (21)  See  ante,  note  24.  p.  196. 
■cribing  the  panishment  of  particular  assanlts,        (22)  The  punishment  of  piUory  i*  bo^  tain 

and  the  summaTy  proceeding  before  two  jus-  away  by  the  56  Gea  III.  c.  138.     In  eases  of 

tiees  in  case  of  oommon  assaulu.  assaults  of  a  very  atfiarated  oaluie,  tbs  pa> 
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There  is  also  one  species  of  battery,  more  atrocious  and  penal  than  the 
lest,  which  is  the  beating  of  a  clerk  in  orders,  or  clergyman ;  on  account 
of  the  respect  and  reverence  due  to  his  sacred  character,  as  the  minister 
End  ambassador  of  peace.  Accordingly  it  is  enacted  by  the  statute  called 
articuli  cleri,  9  Edw.  11.  c,  3  (23),  that  if  any  person  lay  violent  hands  upon 
a  clerk,  the  amends  for  the  peace  broken  shall  be  before  the  king ;  that  is, 
by  indictment  in  the  king's  courts ;  and  the  assailant  may  also  be  sued  be- 
fore the  bishop,  that  excommunication  or  bodily  penance  may  be  imposed : 
which  if  the  offender  will  redeem  by  money,  to  be  given  to  the  bishop,  or 
the  party  aggrieved,  it  may  be  sued  for  before  the  bishop  ;  whereas  o&er- 
wise  to  sue  in  any  spiritual  court  for  civil  damages  for  the  battery,  falls 
within  the  danger  of  praemunire  (t).  But  suits  are,  and  always  were,  al- 
lowable in  the  spiritual  court,  for  money  agreed  to  be  given  as  a  conunu- 
tation  for  penance  (u).  So  that  upon  the  whole  it  appears,  that  a  person 
guilty  of  such  brutal  behaviour  to  a  clergyman,  is  subject  to  three  kinds  of 
prosecution,  all  of  which  may  be  pursued  for  one  and  the  same  offence  : 
an  indictment,  for  the  breach  of  the  king's  peace  by  such  assault  and  bat^ 
tery  ;  a  civil  action,  for  the  special  damage  sustained  by  the  party  injured ; 
and  a  suit  in  the  ecclesiastical  court,  first, /)ro  correctione  et  salute  animaey  by 
enjoining  penance,  and  then  again  for  such  sum  of  money  as 
shall  be  agreed  on  for  taking  off  the  penance  enjoined ;  *it  being  [*218] 
usual  in  £ose  courts  to  exchange  their  spiritual  censures  for  a 
round  compensation  in  money  (v) ;  perhaps  because  poverty  is  generally 
esteemed  by  the  moralists  the  best  medicine  pro  salute  animae, 

VIII.  The  two  remaining  crimes  and  offences,  against  the  persons  of 
his  majesty's  subjects,  are  infringements  of  their  natural  liberty  :  concern- 
ing the  first  of  which,  ^a/^^  imprisonment^  its  nature  and  incidents,  I  must 
content  myself  with  referring  the  student  to  what  was  observed  in  the  pre- 
ceding book  (to),  when  we  considered  it  as  a  mere  civil  injury.  But 
besides  the  private  satisfaction  given  to  the  individual  by  action,  the  law 
also  demands  public  vengeance  for  the  breach  of  the  king's  peace,  for  the 
loss  which  the  state  sustains  by  the  confinement  of  one  of  its^members, 
and  for  the  infringement  of  the  good  order  of  society.    We  have  seen  be- 

-  (t)  3  IiMt.  4«.  OtO.  (v)  %  RoU.  R6p.  S84. 

(«)  Artie.  C2«r.  Edm.  11.  c.  4.  P.  N.  B.  5S.  (w)  See  book  IH.  page  117. 

nishment  of  whipping  has  been  inflicted  in  fendant,  in  expiation  of  his  offence,  in  addi- 

•addition  to  that  ot  imprisonment  and  finding  tion  to  the  imprisonment  inflicted  on  hipL    11 

sureties  for  good  behaviour.    1  Bum.  J,  24th  East,  46. 

«dit.  231.    1  East  P.  C.  40S.    The  3  Oeo.  IV.  Q23)  This  Act  is  repealed,  so  far  as  relates 

€.  114.  inflicts  a  severer  punishment  on  per-  to  laying  violent  hands  on  a  dork,  by  9  Oeo. 

sons  guilty  of  assaults,  therein  particularly  IV.  c.  31 :  by  ^  23  of  which,  if  any  person  shall 

4escribed.    In  cases  where  the  offence  more  arrest  any  clergyman  upon  any  civil  process, 

immediately  affects  the  individual,  the  defend-  while  he  shall  be  performing  divine  service, 

ant  is  sometimes  permitted  bv  the  court,  even  or  shall,  with  the  knowledge  of  such  person, 

•after  conviction,  to  speak  with  the  prosecutor,  be  going  to  perform  the  same,  or  returning 

before  any  judgment  is  pronounced,  and  a  tri-  from  the  performance  thereof,  every  such  ot- 

vial  pnnishment  (generally  a  fine  of  a  shil-  fender  shall  be  guilty  of  a  misdemeanor ;  aad» 

ling)  is  inflicted,  if  the  prosecutor  declares  being  convicted  thereof,  shall  suffer  such  pa- 

lumself  satisfied,  post  363,  4.    And  where  in  nishment,  by  fine  or  imprisonment,  or  by  both, 

a  ease  of  indictment  for  ill-treating  a  parish  as  the  court  shall  award.    The  50  Edw.  III.  6. 

.^iprentiee,  a  security  for  the  fair  expenses  of  5,  and  1  Rich.  II.  c.  15,  upon  the  same  subject, 

the  prosecution  had  been  given  by  the  defend-  are  also  repealed  by  the  new  Act.  The  arrest, 

ant,  after  conviction,  upon  an  understanding  if  not  on  a  Sunday,  would  be  good  in  law. 

that  the  eonrt  would  abate  tbe  period  of  his  Wats.  c.  34. 

imprisonment,  the  security  was  held  to  be  In  New-York,  clergymen  have  no  such  pri- 

food,  upon  the  ground  that  it  was  given  with  vileges  as  are  allowed  by  the  Act  9  Oeo.  lY. 

the  sanction  of  the  court,  and  to  be  considered  c  31.  above  referred  to. 
as  ptit  of  tha  punishmrat  suffered  by  the  de- 
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fore  (jt),  that  the  most  atrocious  degree  of  this  offence,  that  of  sending  any 
subject  of  this  reahn  a  prisoner  into  parts  beyond  the  seas,  whereby  be  is 
deprived  of  the  friendly  assistance  of  the  laws  to  redeem  him  from  such  his 
captivity,  is  punished  with  the  pains  o(  praemunire^  and  incapacity  to  hold 
any  office,  without  any  possibility  of  pardon  {y).  And  we  may  also  add, 
th%t  by  statute  43  Eliz.  c.  13.  (24)  to  carry  any -one  by  force  out  of  the  four 
northern  counties,  or  imprison  him  within  the  same,  in  order  to  nmsom 
him  or  make  spoil  of  his  person  or  goods,  is  felony  without  benefit  of  cler- 
gy, in  the  principals  and  all  accessaries  before  the  fact.  Inferior  degrees 
of  the  same  offence,  of  false  imprisonment,  are  also  punishable  by  indict- 
ment (like  assaults  and  batteries),  and  the  delinquent  may  be  fined  and 
imprisoned  (z).  And  indeed  (a)  there  can  be  no  doubt,  but  that  all  kinds 
of  crimes  of  a  public  nature,  all  disturbances  of  the  peace,  all  oppressions, 
and  other  misdemeanors  whatsoever  of  a  notoriously  evil  example,  may  be 

indicted  at  the  suit  of  the  king. 
[*219]       *IX.  The  other  remaining  offence,  that  of  kidnapping,  being  the 

forcible  abduction  or  stealing  away  of  a  man,  woman,  or  diild, 
from  their  own  country,  and  sending  them  into  another,  was  capital  by 
the  Jewish  law.  "  He  that  stealeth  a  man,  and  selleth  him,  or  if  he  be 
found  in  his  hand,  he  shall  surely  be  put  to  death  (5)"  So  likewise  in  the 
civil  lavir,  the  offence  of  spiriting  away  and  stealing  men  and  children ; 
which  was  called  i>/a^'um,  and  the  offenders  plagiarii,  was  punished  with 
death  fc).  This  is  unquestionably  a  very  henious  crime,  as  it  robs  the 
king  of  his  subjects,  banishes  a  man  from  his  country,  and  may  in  its  con- 
sequences be  productive  of  the  most  cruel  and  disagreeable  hardships  ;  and 
therefore  the  common  law  of  England  has  punished  it  with  fine,  imprison* 
ment,  and  pillory  (25),  (26).    And  also  the  statute  11  &  12  W.  III.  c.  7, 

(«)  See  pace  116.  (&)  Exod.  xzi.  16. 

(y)  Stat.  31  Car.  II.  e.  ».  (e)  Tf.  48.  15. 1. 

(#)  West.  Symbol,  part  %  ptfB  M.  («  Raym.  474.   S  Shew.  Sll.  SUa.  47.    Oonli 

(a)  1  Hawk.  P.  C.  SIO.  10. 

(24)  Repealed  by  7  and  6  Oeo.  TV.  c.  27 :  such  child,  or  with  intent  to  steal  any  article 
but  see  31  Car.  it.  e.  2.  which  prohibits  the  upon  or  about  the  person  of  aoch  child,  lo 
sending  of  any  British  subject  to  any  forei^  whomsoever  such  article  may  belong  ;  or  if 
prison.  See  also  2  R.  S.  692,  ^  11,  and  id.  an;r  Person  shall,  with  any  such  intent  as  afore* 
664,  \  28,  dec.  said,  receive  or  harbour  any  such  child,  know- 

(25)  Where  a  child  is  stolen  for  the  sake  oi  inc  the  same  to  have  been,  by  force  or  fiaud, 
its  clothes,  it  is  the  same  species  of  felony,  as  led,  taken,  decoyed,  enticpd  away,  or  detain- 
if  the  clothes  were  stolen  without  the  child,  ed  as  herein  before  mentioned :  every  suck 
But  it  cannot  be  considered  a  felonj,  where  a  offender,  and  every  person  counselling,  addiM 
«hild  is  stolen  and  not  deprived  of  its  clothes,  or  abetting,  snch  offender,  shall  be  guil^  <n 
This  crime  would  in  general  be  an  aggravated  felony ;  and  being  convicted  thereof,  shall  be 
species  of  false  imprisonment ;  but,  without  liable  to  be  transported  for  the  term  of  seves 
referring  it  to  that  class  of  offences,  stealing  years,  or  to  be  imprisoned,  with  or  withoot 
a  child  from  its  parents  is  an  act  zo  shocking  hard  labour,  for  any  term  not  exceeding  two 
sind  horrid,  that  it  would  be  considered  the,  years,  and  if  a  male,  to  be  once,  twice,  or 
highest  misdemeanor,  punishable  hy  fine  and  thrice,  publicly  or  privately  whipped,  (if  the 
imprisonment,  upon  the  same  principle  on  court  shall  so  think  fit,)  in  addition  to  sock 
which  it  was  decided  to  be  a  misdemeanor,  to  imprisonment.  Provided  always,  that  no  pei^ 
•teal  a  dead  body  from  a  grave.  son  who  shall  have  claimed  to  be  the  father  of 

(26)  Stealing  children  was,  by  54  Geo.  III.  an  illegitimate  child,  or  to  have  any  nefat  to 
€.  101,  punishable  as  in  cases  of  grand  larce-  the  possession  of  such  child,  shall  be  liable  to 
ny :  but  that  statute  is  now  repealed  by  9  Oeo.  be  prosecuted  by  virtue  hereof,  on  account  of 
Iv.  e.  31 ;  by  ^  21  of  which,  **  if  any  person  his  gettins  possession  of  such  child,  or  taking 
shall  maliciously,  either  by  force  or  fraud,  such  child  out  of  the  possession  of  the  no- 
lead  or  take  away,  or  decoy  or  entice  away,  ther,  or  any  other  person  having  the  lawfbl 
or  detain,  any  child  under  the  age  of  ten  years,  charge  thereof." 

with  intent  to  deprive  the  parent  or  parents,  In  New-York,  the  Act  (2  R.  8.  665,  ^  SO 
«r  any  other  person  having  the  lawful  care  or  is  neariy  the  same  as  that  part  of  the  Enginh 
•haige  of  such  chUd,  of  the  possesiiaii  of   Act  that  pracedes  the  part  which  notiMt  no 
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Aongh  pnncipally  intended  against  pirates,  has  a  clause  that  extends  to 
prevent  the  leaving  of  such  persons  abroad,  as  are  thus  kidni4>ped  or  spi* 
rited  away ;  by  enacting,  that  if  any  captain  of  a  merchant  vessel  shall 
(during  his  being  abroad)  force  any  person  on  shore,  or  wilfolly  leave  him 
behind,  or  refuse  to  bring  home  ail  snch  men  as  he  carried  out,  if  able  and 
desirous  to  return,  he  shall  suffer  three  months'  imprisonment  (27).  And 
thus  much  for  offences  that  more  immediately  affect  the  persons  of  indi* 
vidnals. 


CHAPTER  XVI. 


OF  OFFENCES  AGAINST  THE  HABITATIONS  OF 
INDIVIDUALS. 


The  only  two  offences,  that  more  immediately  affect  the  habitations  of 
individuals  or  private  subjects,  are  those  of  arson  and  burglary. 

1.  Arson,  ab  ardendo,  is  the  malicious  and  wilful  burning  the  house  or 
out«house  of  another  man  (1).    This  is  an  offence  of  very  great  malignity, 

intent  to  steal  clothes,  the  rest  of  the  Act  is 
not  in  ours :  the  punishment  may  be  imprispn- 
ment  not  exeeding  10  years,  and  a  fine  not 
exceeding  500  dollars. 

Unlawnilly  and  forcibly  seizing  and  confin- 
ing another,  or  inveigling  or  kidnapping  him 
with  intent  to  cause  him  to  be  secretly  con- 
fined  or  imprisoned  in  this  state  against  his 
will,  or  to  cause  him  to  be  sent  out  of  the  state 
against  his  will,  or  to  be  sold  as  a  slave,  or  in 
any  way  held  to  service  against  his  will,  is 
punishable  by  imprisonment  of  the  principal 
for  not  more  than  10  years ;  and  of  any  acces- 
sary after  the  fact,  for  not  more  than  6  years, 
and  by  a  fine  on  such  accessary  of  not  more 
than  500  dolUrs.  (2  R.  S.  664,  dus.)  Sellinc 
any  person  of  colour,  who  has  been  inveigled 
or  Kidnapped  from  this  state  to  another,  is  pu- 
nishable by  imprisonment  not  exceeding  10 
years  and  fine  not  exceeding  1,000  dollars. 
(Id.  666,  ^  32.)    See  ib.  as  to  venue. 

(27J  By  9  Geo.  IV.  c.  31,  ^  30,  if  any  mas- 
ter of  a  merchant  vessel  shall,  during  his  be- 
ing a  broad,  force  any  man  on  shore,  or  wilfully 
leave  him  behind  in  any  of  his  majesty's  colo- 
nies or  elsewhere,  or  shall  refuse  to  bring 
home  with  him  a^^ain  all  such  of  the  men  whom 
he  carried  out  with  him,  as  are  in  a  condition 
to  return  when  he  shall  be  ready  to  proceed  on 
his  homeward-bound  voyage,  every  such  mas- 
ter shall  be  guilty  of  a  misdemeanor,  and  be- 
ing lawfully  convicted  thereof,  shall  be  impri- 
soned for  such  term  as  the  court  shall  award  ; 
and  all  such  ofifences  may  be  prosecuted  by 
indictment  or  by  information,  at  the  suit  of  his 
majesty's  attorney  general,  in  the  court  of 
King's  Bench,  and  may  be  alleged  in  the  in- 
dictment or  information  to  have  been  commit- 
ted at  Westminster,  in  the  county  of  Middle- 
sex :  and  the  said  court  is  hereby  authorised 
to  issue  one  or  more  commission*,  if  necessa- 


ry, for  the  examination  of  witnesses  abroad ; 
and  the  depositions  taken  under  the  aamCr 
shall  be  received  in  evidence  on  the  trial  of 
every  such  indictment  or  information.  So 
much  of  the  il  and  12  W.  III.  c.  7,  and  of  the 
58  O.  in,  c.  38,  as  related  to  this  subject,  m 
repealed  by  the  9  G.  IV.  c.  31. 

(1)  In  New-Ywk,  arson  in  the  firtt  degree 
is  punished  with  death.  It  is  the  wilfolly  set* 
ting  fire  to,  or  burning,  in  the  mght  time,  a 
dwelling-hoMse  in  which  there  shall  be  at  the 
time  some  human  beins:  and  evenr  house, 
prison,  jail,  or  other  edifice,  which  shall  have 
been  tuuaUy  occupiea  bv  persons  lod^ng 
therein  at  nigAi,  shall  be  deemed  a  dwelling- 
house  of  sny  person  so  lodging  therein.  Bat 
no  warehouse,  barn,  shed,  or  other  out-housot 
is  to  be  deemed  a  dwelling,  or  part  of  a  dwel- 
ling, unless  it  be  joined  to,  immsdiaCdy  con- 
nected with,  and  part  of,  a  dwelling.  (2  R.  S. 
657;  ^  9,  10.) 

Arson  in  the  teeand  degree,  is  the  wilfolly 
setting  fire  to,  or  buminff, 

1.  Any  inhabited  dwelling-house  in  the  daw 
time,  which,  if  committed  in  the  night,  would 
be  arson  in  the  first  degree. 

2.  Any  building  m  the  nightt  not  being  the 
subject  of  arson  in  the  Jirai  degree,  but  ad- 
joining  <o,  or  within  the  curtilage  of^  any  in- 
habited dwelling  house,  so  that  such  house 
shall  be  endangered  by  snch  firing. 

Arson  in  the  third  degree,  is  the  wilfuUy 
settine  fire  to,  or  burning, 

1.  In  the  day  time  any  building,  which,  if 
committed  in  the  night  time,  would  be  arson 
in  the  second  degree. 

2.  In  the  night  time,  the  house  of  another 
not  the  subject  of  arson  in  the  first  or  second 
degree :  or  any  house  of  public  worship  or 
school-house :  or  any  public  ouilding  belonging 
to  the  state,  or  to  any  county,  city,  town,  or  vif 
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and  much  more  pernicious  to  the  public  than  simple  theft :  became  first,  it 
is  an  offence  against  that  right  of  habitation,  which  is  acquired  by  the  lavr 
of  nature  as  well  as  by  the  laws  of  society  ;  next,  because  of  the  terror 
and  confusion  jthat  necessarily  attend  it :  and,  lastly,  because  in  simple 
theft  the  thing  stolen  only  changes  its  master  but  still  remains  in  esse  ios 
the  benefit  of  the  public,  whereas  by  burning  the  very  substance  is  abso- 
lutely destroyed.  It  is  also  frequently  more  destructive  than  murder  itself, 
of  which  too  it  is  often  the  cause :  since  murder,  atrocious  as  it  is,  seldom 
extends  beyond  the  felonious  act  designed ;  whereas  fire  too  frequently 
involves  in  the  common  calamity  persons  unknown  to  the  incendiary,  and 
not  intended  to  be  hurt  by  him,  and  friends  as  well  as  enemies.  For 
which  reason  the  civil  law  (a)  punishes  with  death  such  as  maliciously  set 
fire  to  houses  in  towns,  and  contiguous  to  others  ;  but  is  more  merciful  to 

such  as  only  &re  a  cottage,  or  house,  standing  by  itself. 
[*221]       *Our  English  law  also  distinguishes  with  much  accuracy  upon 

this  crime.  And  therefore  we  will  inquire,  first,  what  is  such  a 
house  as  may  be  the  subject  of  this  offence ;  next,  wherein  the  offence 
itself  consists,  or  what  amounts  to  a  burning  of  such  house ;  and  lasdy, 
how  the  offence  is  pimished. 

1 .  Not  only  the  bare  dwelling-house,  but  all  out-houses  that  are  parcel 
thereof,  though  contiguous  thereto,  nor  under  the  same  roof,  as  bams  and 
stables,  may  be  the  subject  of  arson  {b).  And  this  by  the  common  law : 
which  also  accounted  it  felony  to  bum  a  single  bam  in  the  field,  if  filled 
with  hay  or  com,  though  not  parcel  of  the  dwelling-house  (c).  The  burn- 
ing of  a  stack  of  com  was  anciently  likewise  accounted  arson  {d)  (2).  And 
indeed  all  the  niceties  and  distinctions  which  we  meet  with  in  our  books, 
concerning  what  shall,  or  shall  not,  amount  to  arson,  seem  now  to  be  taken 
away  by  a  variety  of  statutes ;  wMch  will  be  mentioned  in  the  next  chap- 
ter, and  have  made  the  punishment  of  wilful  buming  equally  extensive  as 
the  mischief.  The  offence  of  arson  (strictly  so  called)  may  be  committed 
by  wilfully  setting  fire  to  one*s  own  house,  provided  one's  neighbooi's 
house  is  thereby  idso  bumt ;  but  if  no  mischief  is  done  but  to  one's  own,  it 
does  not  amount  to  felony,  though  the  fire  was  kindled  with  intent  to  bum 
another's  (e).  For  by  the  common  law  no  intention  to  commit  a  felony 
amounts  to  the  same  crime  ;  though  it  does,  in  some  cases,  by  particular 

(«)  Ff.  48. 10.  M.  «  12.  (d)  1  Hawk.  P.  C.  105. 

ib)  1  Hal.  P.  C.  5«7.  (e)  Cro.  Car.  S77.    1  Jod.  »i, 

(e)  8  lust.  09. 

\m  or  any  building  in  which  ma^  be  deposit-  same ;  any  stack  of  grain  of  any  kind,  or  of 

ed  the  papers  of  any  public  officer :  or  any  hay,  not  being  the  property  of  the  inoendiaiy : 

bam,  or  grist  mill :  or  any  manufactory  of  cot-  any  toll  bridge  or  other  public  bridge, 

ton  or  woollen  goods,  or  both ;  or  paper,  iron,  .     Arson  in  the  second  degree  is  punishable 

or  any  other  fabric ;  or  any  fulling  mill,  ship,  with  imprisonment  not  less  than  ten  years :  is 

or  vessel  the  tbiro,  not  less  than  7  nor  more  than  10^. 

3.  The  wilful  burning  of  any  building,  ship,  in  the  fourth,  not  more  than  7  years.    (2  R.  S. 

or  vessel,  or  any  goods,  wares,  merchandise,  666,  &c.) 


or  other  chattel,  which  shall  be  at  the  time  in-  (2)  This  is  declared  to  be  anon  by  7  and  8 

sured  against  loss  or  damage  by  fire,  with  in-  Geo.  IV.  c.  30,  ^  17,  and  is  made  a  capital  of- 

tent  to  prejudice  the  insurer,  whether  the  same  fence ;  and  the  setting  fire  to  any  crops  of  com, 

be  the  property  of  the  incendiary  or  not.  grain,  or  pulse,  whether  standing  or  cut  down. 

Arson  in  the  fourth  degree,  is  the  wilfuUy  or  to  any  woods  or  heaths,  is  made  felony,  pu- 

■ettiiig  fire  to  or  burning,  nishable  with  transportation  for  seven  vests, 

1.  In  the  dajf  time,  any  building,  ship,  or  or  imprisonment  not  exceeding  two  years, 
vessel,  which,  if  committed  in  the  mghif  would  with  whipping  to  male  offenders  in  addition, 
be  arson  in  the  third  degree.  See  this  tectum  fiiUy  set  fiorth,  post  845^  i* 

2.  Either  in  the  day  or  night,  any  saw-mill, 
carding  machine,  or  building  containing  the 
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•tatutes  (3).  However  such  wilful  firing  one's  own  house,  m  a  town^  is  ■, 
high  misdemeanor,  and  punishable  by  fine,  imprisonment,  pillory,  and  per- 
petual sureties  for  the  good  behaviour  (f)  (4).  And  if  a  landlord  or  rever- 
sioner sets  fire  to  his  own  house,  of  which  another  is  in  possession  under  a 
lease  irom  himself,  or  firom  those  whose  estate  he  hath,  it  shall  be  account* 
ed  arson  ;  for  during  the  lease  the  house  is  the  property  of  the  tenant  (g) 
(5),  (6). 

*2.  As  to  what  shall  be  said  to  be  a  hurmngy  so  as  to  amount  to  [*222] 
arson,  a  bare  intent,  or  attempt  to  do  it,  by  actually  setting  fire  to 
a  house,  unless  it  absolutely  hums^  does  not  fall  within  the  description  of 
incendit  et  ernnhussit ;  which  were  words  necessary,  in  the  days  of  law-latin 
to  all  indictments  of  this  sort.  But  the  burning  and  consuming  of  any 
part  is  sufficient ;  though  the  fire  be  afterwards  extinguished  (A).  Also  it 
must  be  a  taalicious  burning  :  otherwise  it  is  only  a  trespass :  and  therefore 
no  negligence  or  mischance  amounts  to  it  (7).  For  which  reason,  though 
an  unqualified  person,  by  shooting  with  a  gun,  happens  to  set  fire  to  the 
thatch  of  a  house,  this  sir  Matthew  Hale  determines  not  to  be  felony,  con* 
trary  to  the  opinion  of  former  writers  (t).  But  by  statute  6  Ann.  c.  3 1 .  any 
servant,  negligently  setting  fire  to  a  house  or  out-houses,  shall  forfeit  lOOi. 
or  be  sent  lo  the  house  ^  correction  for  eighteen  months  ;  in  the  same 


ff, 


IHftLP.CMS.    lHawk.P.C.lM. 
)  Fott  19. 


(h)  1  Hawk.  P.  0. 100. 
(«')  1  Hal.  P.  C.  600. 


(3)  See  ante,  p  196,  note  24.  acts,  that  if  any  person  shall  uolawfallv  and 

(4)  It  has  been  decided  that  an  attempt,  or  malieiously  set  nre  to  any  church  or  chapel, 
preparation,  by  a  man  to  set  fire  to  his  own  or  to  any  chapel  for  the  religious  worship  of 
nouse  in  a  town,  though  the  fire  be  never  persons  dissenting  from  the  united  church  d 
kindled,  is  a  misdemeanor.  And  that  every  England  and  Ireland,  duly  registered  or  record- 
attempt  to  commit  a  felony  is  a  misdemeanor ;  ed ;  or  shall  unlawfully  and  maliciously  set  firs 
and,  m  general,  an  attempt  to  commit  a  mis-  to  any  house,  stable,  coaoh'house.  out-bousoi 
demeanor  is  an  offence  of  the  same  nature,  warehouse,  office,  shop,  mill,  malthouse,  hop- 
Gald.  397.    6  East,  464.    1  Wils.  130.     So  oast,  bam  or  granary,  or  to  any  building  or 


also  an  incitement  or  solicitation  to  commit  a 
crime  is  a  misdemeanor.  R.  «.  Higgina,  2 
East,  6. 

FolMniM  rqmtafiirnrs/Mfo  is  stiU  true,  both 
in  treason  and  misdemeanor;  but  the  inten- 
tion in  both  must  be  manifested  bv  an  open 
aek  Men  cannot  be  punished  by  tlte  law  for 
the  thoughts  of  the  mind,  however  wicked 
thev  may  be:   even  a  resolution  lo  commit 

hi^h  treason,  evidenced  onl^  by  a  confession,  ,      .  .  ., 

without  any  attempt  lo  oanr  it  into  effect,  is  not    iore  the  party  who  is  eventually  the  sufferer, 


erection  used  in  carrying  on  any  trade  or  i 
nufaeture,  or  any  branch  thereof,  wkatiur  th$ 
some,  or  any  vf  them  retpecUvdy  »haU  tktn  be  in 
tkitp9$$€$noHoftlu9f*tuUrtOrinihepoue$non 
^any  other  persoHt  with  intent  thereby  to  injure 
or  defraud  aiiy  person,  every  such  offender  shall 
he  guilty  of  (elony,  and  being  convicted  there- 
of, shall  suffer  death  as  a  felon. 

(7)  The  term  maUcet  in  this  case  as  in  many 
others,  does  not  merely  imply  a  design  to  in- 


punishable  by  the  law  of  Ensland.  The  prin- 
ciple of  these  cases  is  well  iUustrated  by  lord 
Coke,  who,  after  treating  of  single  combats 
•ad  affrays,  says,  "  if  any  subject  challenge 
another  to  fight,  this  is  also  an  offence,  before 
any  combat  Im  performed,  and  punishable  by 
law.  for  quando  oUquid  prohibeim',  prohHwhw  et 
omne,per  fuod  deveniiw  ad  iUud.'*  3  Inst.  1 5& 
And  therefore  he  who  carries  the  ohallence, 
knowing  that  it  is  a  challenge,  is  also  goiTty 
of  a  misdemeanor :  and  he  who  designe^y  at- 
tempts to  provoke  another  fight  or  to  s«ind  a 
ehaUenge,  is  guilty  of  the  same  offence. 

(6)  It  hss  been  determined,  that  if  a  tenant 
■et  fire  to  the  house  of  his  laadlord  before  the 
tenancy  expires,  he  is  not  guilty  of  anon. 
I^ach.  195, 200. 

(6)  But  thfl«e  distinctions  are  now  annihi- 


.  7aiMlSOM.iy.a.ao,63»which«i- 
Voi.  II.  71 


but  an  evil  and  mischievous  intention,  how- 
ever general,  producing  damage  to  individuals. 
For  if  a  man  has  a  design  to  born  one  house, 
and  by  accident  the  flames  deatroy  another,  in- 
stead of  that  against  which  his  contrivance  was 
directed,  he  will  be  guilty  of  maliciously  burn- 
ing the  latter.  1  Hale,  569.  Hawk.  b.  1.  c 
39.  s.  5.  The  mskim  maiiiia  etqtpUt  eBtaiem 
applies  to  this  as  well  as  to  other  cases  ;  for 
lord  Hale  gives  an  instance  of  a  youth  of  ten- 
der age  beinc  convicted  before  himself,  and 
executed  for  this  offence,  on  circumstances  af- 
foiding  strong  evidence  of  a  mischievous  dis- 
cretion. 1  Hale,  669,  570.  And  the  vUent  to 
mjure  tm  be  always  inferred  from  the  wrong- 
ful act  of  setting  fire,  for  a  man  must  be  sup- 
posed to  intend  the  neoesaary  oonsequenoe  ef 
his  own  act    Ross,  dt  Ry.  C.  C  207. 
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manner  as  the  Roman  law  directed, "  eos,  qui  negligenter  ignes  apuiseia^ 
huerifU,fusHlms  vel  flagellis  caedi  (k)  {Sy 

3.  The  punishment  of  arson  was  death  by  our  ancient  Saxon  laws  {l)^ 
And  in  the  reign 'of  Edward  the  First,  this  sentence  was  executed  by-  • 
kind  of  lex  taUonis ;  for  the  incendiaries  were  burnt  to  death  (m) :  as  they 
were  also  by  the  Gothic  constitutions  (n).  The  statutes  8  Hen.  VL  c.6. 
made  the  wilful  burning  of  houses,  under  some  special  circumstances 
therein  mentioned,  amount  to  the  crime  of  high  treason.  But  it  was 
again  reduced  to  felony  by  the  general  acts  of  Edward  VI.  and  queen 
Maiy ;  and  now  the  punishment  of  all  capital  felonies  is  uniform,  namely, 
by  hanging.  The  offence  of  arson  wzs  denied  the  benefit  of  clergy  by 
statute  21  Hen.  VIII.  c.  1,  but  that  statute  was  repealed  by  1  Edw  VI.  c. 
12,  and  arson  was  afterwards  held  to  be  ousted  of  clergy,  with  respect  to 
the  principal  offender,  only  by  inference  and  deduction  from  the 
[*223]  statute  4  ^  5  P.  &  M.  c.  4,  *which  expressly  denied  it  to  the  ac- 
cessary  before  the  fact  (o) ;  though  now  it  is  expressly  denied  to 
the  principal  in  all  cases  within  the  statute  9  Geo.  L  c.  22  (9). 

II.  Burglary,  or  nocturnal  housebreaking,  hurgi  latrocinium^  which  by 
our  ancient  law  was  called  hamesecken,  as  it  is  in  Scotland  to  this  day,  has 
always  been  looked  upon  as  a  very  heinous  offence  :  not  bnly  because  of 
the  abundant  terror  that  it  naturally  carries  with  it,  but  also  as  it  is  a  for- 
cible invasion  and  disturbance  of  that  right  of  habitation  which  every  in- 
dividual might  acquire  even  in  a  state  of  nature ;  an  invasion,  which  in 
such  a  state  would  be  sure  to  be  punished  with  death,  unless  the  assailant 
were  the  stronger.  But  in  civil  society,  the  laws  also  come  into  the  assist^ 
ance  of  the  weaker  party  ;  and,  besides  that  they  leave  him  this  natural 
right  of  killing  the  aggressor,  if  he  can  (as  was  shewn  in  a  former  chap- 
ter) (p),  they  also  protect  and  avenge  him,  in  case  the  might  of  the  assail- 
ant is  too  powerful  (10).     And  the  law  of  England  has  so  particular  and 


(»)  FT.l.  I5.#. 
(M)  Britt  e.  9. 


(m)  SItomh.  <f«  ywi  Ovih.  L  S,  e.  8. 
(0)  11  Rap.  85.  9  Hal.  P.  C.  34«,  M 
(j»)  S«0  pa«e  180. 


L  S,  e.  8. 

C.34«,M7.  F<«tJSS. 


3 


(6)  The  puniahneBt  fsflicted  by  6  Ann.  c. 
31,  wu  again  inflicted  by  14  Geo.  III.  e.  78,  ^ 
84 ;  which  appears  to  be  unrepeiled. 

(8)  See  pott,  246.  for  the  act. 

(10)  Aa  the  atatute  htw  relating  to  burglaiy 

ta  bonaebreakiDg  has  recently  undergone 
eonaiderable  alteratione,  it  ia  deemed  adviaable 
CO  aet  oat  all  the  enaetmenta  in  the  first  in- 
stance; their  bearings  upos  the  text  will  be 
eiplained  in  the  progreaa  of  the  chapter. 

The  7  and  8  Geo.  IV.  o.  29,  ^  10,  enacts,  that 
if  aoT  person  shall  break  ^nd  enter  any  church 
or  chapel,  and  steal  therein  any  chattel,  or 
haTing  stolen  any  chattel,  in  any  chnrch  or 
chapel,  shall  break  out  of  the  same,  everr 
such  offender,  being  conrieted  thereof,  shall 
soflfier  death  as  a  felon. 

Section  11  enacts,  that  every  person  con- 
fieted  of  burglary  shall  snffer  deatn  as  a  felon ; 
and  declares,  that  if  any  person  shall  enter 
the  dwelling-house  of  another  with  intent  to 
commit  felony,  or  being  in  such  dwellin^- 
iMQse  shal)  coomik  any  felony,  and  shall  in 
•ither  case  break  out  i^  the  said  dwelling- 
house,  in  the  night  time,  such  penon  shall  be 
deemed  guilty  of  burglary. 

Section  12  enacta,  that  if  any  perBon  shall 


break  and  enter  any  dwelling-house,  and  steal 
therein  any  chattel,  money,  or  TahiabU  seca- 
lity  to  any  value  whatever ;  or  shall  steal  any 
such  preoerty  to  any  vahie  whateTsr  in  any 
dwellng-oonse,  any  peraen  therein  being  put 
in  fear ;  or  shall  steel  in  anv  dwellmg-hoase 
anv  chattel,  money,  or  valuable  security,  to  the 
yahie  in  the  whole  of  5/.  or  more  ;  every  suck 
offender,  being  convicted  thereof,  shall  suffer 
death  as  a  felon. 

Section  13  provides  and  enacts,  that  no 
building,  although  within  the  name  curtilage 
with  the  dwelling-house,  and  oecupied  thers- 
with,  shall  be  deemed  to  be  part  of  such 
dwelling-house  for  the  purposes  of  burglary, 
or  for  any  of  the  purposes  aforesaid,  unless 
there  shaU  be  a  communication  between  suck 
building  and  dwelling-house,  ehher  immedi- 
ate, or  by  means  of  a  covered  and  enclosed 
passage  leading  from  the  one  to  the  other. 

Section  14  enacts,  that  if  any  person  shall 
brei^  and  enter  any  building  and  steal  therein 
any  chattel,  money,  or  valuable  security,  such 
building  being  within  the  curtilage  of  a 
dwelling-house,  and  occupied  therewith,  but 
not  being  part  thereof,  according  to  the  provi- 
sion hersiabefon  mentioaad,  every  rack  of* 
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tender  a  regard  to  the  immunity  of  a  man's  house,  that  it  styles  it  his 
■castle,  and  will  nerer  suffer  it  to  be  violated  with  iinpunity ;  agreeing  here> 
in  with  the  sentiments  of  ancient  Rome,  as  expressed  in  the  words  of  Tnlly 
\q) ;  **  quid  enim  sanctius,  quid  omni  reiigione  munitiuSf  qiunn  domusuniuteu*  • 
Jusque  civium  V*  For  this  reason  no  outward  doors  can  in  genera]  be  broken 
open  to  execute  any  civil  process ;  though,  in  criminal  causes,  the  publie 
safety  supersedes  the  private.  Hence  also  in  part  arises  the  animadver- 
sion of  the  law  open  eaves-droppers,  nuisancers,  and  incendiaries  :  and  to 
this  principle  it  must  be  assigned,  that  a  man  may  assemble  people  together 
lawfully  (at  least  if  they  do  not  exceed  eleven)  without  danger  of  raising 
a  riot,  rout,  or  unlawful  assembly,  in  order  to  protect  and  defend  his  house ; 
which  he  is  not  permitted  to  do  in  any  other  case  (r)  (11). 

*The  definition  of  a  burglar  (12),  as  given  us  by  sir  £dwu:d    [*224] 
Coke  (5),  is  "  he  that  by  night  breaketh  and  entereth  into  a  man- 


(9)  PT9  diomot  41. 
(?)  1  Hal.  P.  C.  547. 


(«)  3  Inst  6S. 


fsnder,  being  eoATieted  thereof,  either  upon  en 
indictmeot  Tor  the  same  offence,  or  upon  an 
indictment  for  burglary,  housebreaking,  or 
stealing  to  the  mlue  of  51.  in  a  dwelling' 
Aiouse,  eentaininff  a  separate  eount  for  such 
offence,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  for  liie,  or  for  tkj 
term  net  lees  than  seven  years,  or  to  be  impri- 
soned for  any  term  not  exceeding  four  years ; 
nnd,  if  a  male,  to  be  once,  twice,  or  thrice 
publielvor  privately  whipped  (if  the  court  shall 
to  think  lit)  in  addition  to  such  imprisonment 

And  section  15  enacts,  that  if  any  person 
shall  break  and  enter  any  shop,  warehouse,  or 
«ounting-houae,  and  steal  therein  any  chattel, 
money,  or  Taluable  security,  every  such  offend- 
er, being  eonvicted  thereof,  shall  be  liable  to 
any  of  the  punishmenu  which  the  court  may 
«ward,  as  hereinbefore  last  mentioned. 

ni)  As  CO  this,  see  ante,  146,  note  10. 

(12)  In  New- York,  bursary  is  divided  into 
•three  degrees.  The  jCr«<  is,  breaking  into  and 
4ntenng  in  the  night  time  the  dwelling-house 
<of  another,  in  which  there  shall  be  at  the  time 
some  hitman  heinj(,  with  intent  to  commit 
some  crime  therein,  either  :  1.  By  forcibly 
bursting  or  breaking  the  wall,  or  an  outer  door, 
window,  or  shutter  ef  a  window,  of  such 
Jioose,  or  the  lock  or  bolt  of  such  door,  or  the 
fastening  ef  such  window  er  shatter.  2.  By 
'breaking  in  any  other  manner,  being  armed 
with  some  dangerous  weapon :  or  with  the  as- 
^istanee  of  one  or  more  confederates  then  ac- 
tually present  and  assisting.  3.  By  unlocking 
«n  outer  door  by  means  of  false  keys,  or  by 
picking  the  loek  thereof. 

The  9eoond  degree,  is  :  1.  The  commission 
4>f  the  above  offenees  in  the  dau  time  instend 
ot  the  night  2.  The  brtdthtg  mte  any  dwel- 
ling-house in  the  m^Af  with  intent  to  commit  a 
«rime,bttt  under  such  ciroamstnnces  as  not  to 
be  burglary  in  the  firtt  degree.  3.  The  etUtr^ 
ing  into  the  dweliing-hoase  of  another  by  day 
4>r  night  in  such  a  manner  as  not  to  constitute 
«ny  burglary  before  specified,  but  with  intent 
4o  commit  a  crime;  or  the  oonunission  of  a 
come  while  in  the  dwelling-house  of  another ; 
^»Akntikmgf  in  the  night  Ubm  aagr  outer  door, 


window,  or  shutter  of  a  window,  or  any  other 
part  of  the  house  to  get  out.  4.  The  entering 
the  dwelling-house  of  another  in  the  nig& 
time  through  an  open  outer  door  or  window,  or 
other  aperture  not  made  by  the  person  enter> 
ing,  ana  then  breaking  any  inner  door  of  the 
house  with  intent  to  commit  a  crime.  6.  The 
being  admitted  into  a  dwelling-house  with  the 
consent  of  the  occu{>ant,  or  bein^  lawfully  in 
the  house,  and  then  in  the  night  time  breaking 
any  inner  door  of  the  house  with  intent  te 
commit  a  crime.  No  building  ib  a  dwelling- 
house  or  part  of  one  within  the  meaning  of  the 
preceding  provisions,  unless  it  be  joined  to, 
immediately  connected  with,  and  part  of,  n 
dwelling-house. 

Burglary  in  the  third  degree,  is  breaking 
and  entenng  by  day  or  night :  1.  Any  build- 
ing within  the  curtilage  of  a  dwelling-house, 
but  not  forming  a  part  of  it.  2.  Any  shop, 
store,  booth,  tent,  warehouse,  or  other  building, 
in  whioh  any  goods,  merchandise,  or  valuabb 
thing,  may  be  kept  for  use,  sale,  or  depoeit, 
with  intent  to  steal  therein  or  to  commit  any 
felony.  3.  Breaking,  and  entering  into,  the 
dwelling-house  of  another,  by  day  under  suok 
circumstances  as  would  have  constituted  the 
offence  of  burKlar3r  in  the  seoond  ^leipee  if 
committed  in  the  night  The  breaking  ml  of 
a  dwelling-house,  or  the  breaking  of  an  inner 
door,  by  one  who  is  wiihin,  is  not  such  a 
breaking  as  to  constitttte  bamlaiy  in  any  case 
except  those  above  particularly  specified. 
^  Burglary  in  the>ir«/  degree  is  punishable  bf 
imprisonment  in  a  state-prison  not  less  than 
10  years:  in  the  jecoiuf,  not  less  than  5  nor 
more  than  10 :  in  the  thirds  not  mere  than  5. 
2  R.  S.  666,  article  2. 

Thus  by  the  Revised  Statates  the  offence 
may  be  committed  by  day  or  nif  ht ;  it  may  be 
in  other  buildings  besides  dwelling-houses ;  it 
mav  be  bv  one  who  is  lawfully  in  the  house, 
and  who  breaks  only  an  twur  door.  The  for- 
mer decisions  are  still  necessary  to  under^ 
stand  the  offence ;  thns  they  determine  what 
is  A  breaking  and  entering,  what  is  the  dwel- 
ling-house of  another,  what  a  curtili^,  whoi 
the  night  eommencee  and  enda,  dto. 
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■ioD'honse,  with  intent  to  commit  a  felony."    In  thii  definition  tbere  are 
ibnr  things  to  be  considered ;  the  timej  theplace^  the  fnanner^  and  the  intmU* 

1 .  The  time  must  be  by  night,  and  not  by  day :  for  m  the  day  time  there 
is  no  burglary.  We  have  seen  (t),  in  the  case  of  justifiable  homicide,  how 
much  more  heinous  all  laws  made  an  attack  by  night,  rather  than  by  day ; 
allowing  the  party  attacked  by  night  to  kill  ihe  assailant  with  impunity. 
As  to  what  is  reckoned  night,  and  what  day,  for  this  purpose  :  anciently 
the  day  was  accounted  to  begin  only  at  sun-rising,  and  to  end  immediately 
upon  sun-set ;  but  the  better  opinion  seems  to  be,  that  if  there  be  daylight 
or  erepusculum  enough,  begun  or  left,  to  discern  a  man's  face  withal,  it  is 
no  burglary  («).  But  this  does  not  extend  to  moonlight ;  for  then  many 
midnight  burglaries  would  go  unpunished  :  and  besides,  the  malignity  of 
the  offence  does  not  so  properly  arise  from  its  being  done  in  the  dark,  as 
at  the  dead  of  night ;  wheii  all  the  creation,  except  beasts  of  prey,  are  at 
rest ;  when  sleep  has  disarmed  the  owner,  and  rendered  his  castle  defence- 
less. 

2.  As  to  the  place.  It  must  be,  according  to  sir  Edward  Cokeys  defini- 
tion, in  afnonnofi-house  :  and  therefore  to  account  for  the  reason  why  break- 
ing open  a  church  is  burglaiy,  as  it  undoubtedly  is,  he  quaintly  observes 
that  it  is  domus  tnansianalU  Dei  {v).  But  it  does  not  seem  absolutely  ne- 
cessary that  it  should  in  all  cases  be  a  mansion-house  (13),  (14) ;  for  it 

(t)  See  pegs  180, 181. 

(«)  S  iDMtM.  I  Hal.  P.  C.  S50.  1  Hawk.  P.  0. 101. 


(v)  S  Inst.  64. 


(13)  The  Dew  statute  does  not  oontain  the 
word  numriotif  which  was  formerly  held  to 
eomprehend  ou^housee,  if  parcel  of  ihe  dwel- 
ling-noose ;  the  consequences  of  which,  and  of 
the  new  provisions  in  ss.  13  and  14,  is,  that  no 
building,  except  a  dwelling-house,  or  a  build- 
ing immediately  connected  therewith,  ean  now 
be  the  subject  of  burglary,  either  at  common 
law,  or  under  the  new  statute.  Where  the 
«wner  has  never  bv  himself,  or  by  any  of  his  fa- 
mily, slept  in  the  house,  it  is  not  his  dwelling- 
house,  so  as  to  be  the  subject  of  burglary. 
Rex  V.  Martin,  R.  and  R.  C.  C.  108.  And 
tee  Lyon*8  case.  Leach,  160 ;  Thompson's 
case,  id.  603.  Where  a  servant  baa  pan  of  a 
bouse  for  his  occupation,  and  the  rest  is  re- 
•enred  by  the  proprietor  for  other  purposes,  the 
part  reserved  cannot  be  deemed  part  of  the 
iervant's  dwelling-house ;  and  it  i»iU  be  the 
tame  if  any  other  person  has  part  of  the  house, 
«nd  th«  rest  is  reserved.  Blez  v.  Wilson,  R. 
and  R.  C.  G.  1 15.  Where  a  servant  stipulates 
upon  hire  for  the  use  of  certain  rooms  in  his 
master's  premises  for  himself  and  family,  the 
premises  may  be  described  as  the  master's 
dwelling-house,  although  the  serrant  is  the 
mnly  person  who  inhabits  them  ;  for  he  shall  be 
oonsidered  as  living  there  as  sermnt,  not  as 
holding  as  tenant.  Rex  v.  Stock,  id.  185. 
Where  a  shop  was  rented  with  some  of  the 
feptttiasnts  ot  a  boose,  it  was  held  that  the 
•bbp  was  still  part  of  the  dwelling-house,  and 
thai  buKlary  misht  be  committed  in  it,  as  the 
bouse  ef  the  landlord.  Gibson's  case,  Leach, 
S87.  WheM  it  moat  be  laid  in  the  indictment 
%o  be  the  dwelling-hooae  of  the  landlord,  if  he 
bveak  open  the  apartments  of  his  lodgert,  and 
steal  thtfir  goods,  it  is  not  burglary,  for  a  man 
oaimot  be  guilty  of  burglaiy  in  his  owa  boose. 


Kel.84. 

With  respect  to  the  new  provisions  oontaia- 
ed  in  ss.  13  and  14  of  the  new  statute,  it  wookl 
seem  that  any  building  which  before  the  pass- 
ing of  this  statute  would  have  been  the  sub- 
ject of  burglary,  by  reason  of  its  'being  within 
the  curtilage,  may  now  be  the  aubjeel  ^  an 
indictment  under  s.  14.  The  a»in  qoestion 
in  such  oases  will  be,  what  shall  be  consider^ 
ed  as  being  within  the  curtilage,  which,  in  the 
Termes  de  la  Ley,  is  defined  to  be,  a  garden, 
yard,  field,  or  piece  of  void  ground,  lying  sear, 
and  belonging  to,  the  messuage.  Sucn  gar- 
den, dec.  must  be  connected  with  the  me»- 
soage  by  one  uninterrupted  fence  or  encloaora 
of  some  kind,  and  perhaps  such  fence  may 
mon»  properly  be  termed  the  cartilage,  than  the 
ground  lying  within  it  An  indictment  under 
the  new  section  must  STsr  that  the  boiUing 
was  within  the  curtilage  of  the  prosecutor^ 
dwelling-house,  and  that  it  was  occupied 
therewith  by  the  prosecutor;  bot  it  would 
seem  that  it  need  not  aver  that  the  building 
was  one  in  which  borglsry  could  not  bs  eon- 
mitted.  See  Rez  v.  Robinson,  R.  and  R. 
C.  C.  321.  The  other  clauses  of  this  statute, 
namely,  s.  10,  as  to  sacrilege,  or  burglary  and 
stealing  in  a  church  or  ch^el;  s.  12,  as  to 
housebreaking,  and  stealing  in  a  house ;  and  n. 
15,  as  to  robbeiT  in  a  shop  ;  will  be  more  pro- 
perly the  subjects  of  consideration  and  expo- 
sition in  the  succeeding  chapter,  17,  to  which 
the  reader  is  referred. 

(14)  As  to  thtreHdtnce ,  from  all  the  cases, 
it  appears  that  h  must  be  a  place  of  aetoal  r»- 
ndmee.  Thus,  a  house  onder  repair,  in  which 
no  one  Htcs,  though  the  owners  property  ia 
deposited  there,  is  not  a  place  in  which  bor- 
flary  ean   be  committed ;  for  it  < 
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nay  alto  be  conunitted  by  breaking  the  gates  or  walla  of  a  town  in  the 
night  {w) ;  though  thair  perhaps  sir  Edward  Coke  would  have  called  the 
mansion-house  of  the  garrison  or  corporation.  Spelman  defines 
burglary  to  be,  **  noetuma  diruptio  alicujus  *halntaculi,  v$l  eeelenat^  [  *225] 
Hiam  murwrum  portananm  burgiy  ad  feUmiam  perpetrandamJ*  And 
therefore  we  may  safely  conclude,  tliat  the  requisite  of  its  being  damu*  mAn- 
sionaiis  is  only  in  the  burgiaiy  of  a  private  house  :  which  is  the  most  fre* 
quent,  and  in  which  it  is  indispensably  necessary  to  form  its  guilt,  that  it 
must  be  in  a  mansion  or  dwelling-house.  For  no  distant  bam,  warehouse, 
or  the  like,  are  under  the  same  privileges,  nor  looked  upon  as  a  man's 
eastle  of  defence :  nor  is  a  breaking  open  of  houses  wherein  no  man  re- 
aides,  and  which  therefore  for  the  time  being  are  not  mansion-honses,  at« 
tended  with  the  same  circumstances  of  midnight  terror.  A  house,  how- 
ever, wherein  a  man  sometimes  resides,  and  which  the  owner  hath  only 
left  for  a  short  season,  animo  revertendi^  is  the  object  of  burglary,  though  no 
one  be  in  it  at  the  time  of  the  fact  committed  (x).  And  if  the  barn,  stable, 
or  warehouse,  be  parcel  of  the  mansion-house  and,  within  the  same  com- 
mon fence  (y),  though  not  under  the  same  roof  or  contiguous,  a  burglary 
may  be  committed  herein ;  for  the  capitsl  hoUse  protects  and  privileges 
all  its  branches  and  appurtenances,  if  within  the  curtilage  or  homestall  {»). 
A  chamber  in  a  college  or  an  inn  of  court,  where  each  inhabitant  hath  a 
distinct  property,  is,  to  all  other  purposes  as  well  as  this,  the  mansion-house 

(w)  Spelm.  OlMt.  t.  Burglary,    1  Hawk.  P.  C. 
(«)  1  HaL  P.  C.  SM.   Fott.  77. 


(y)  K.  V.  Gartand,  P.  1«  G.  III.  by  all  the  judges, 
(s)  1  HaL  P.  C.  U6.    1  Hawk.  P.  C.  IM. 


dMQMd  hit  dweUing-boose,  until  he  haa  takea 
posaeaaion  and  began  to  inhabit  it.  1  Leach, 
185.  Nor  will  it  make  any  difference,  if  one 
pf  the  workmen  engaged  in  the  repaira,  sleep 
there,  in  order  to  protect  it.  1  Leach,  186.  in 
notia.  Nor,  though  the  hooae  ia  ready  for  the 
leceptbn  of  the  owner,  and  he  haa  sent  hia 
property  into  it  preparatory  to  hia  own  remo- 
Tal,  will  it  become  for  this  parpoae,  his  man- 
sion. 2  Leach,  771.  And  where  the  owner 
has  never,  bv  himself  or  by  any  of  his  family, 
slept  in  the  hoase,  it  is  not  his  dwelling-hoase, 
so  aa  to  make  the  breaking  thereof  burglary, 
though  be  haa  uaed  it  for  hia  meals,  and  all 
the  porposea  of  hia  buainess.  Russ.  &  Ry. 
C.  C.  138.  So,  if  the  landlord  of  a  house  pur- 
chase the  furniture  of  hisout^going  tenant, 
•nd  procure  a  senrant  to  sleep  there,  in  order 
to  guard  It,  but  without  any  intention  of  mak- 
ing it  hia  own  residence,  a  breaking  into  the 
h<Hise  will  not  amount  to  burglary.  2  Leach, 
S76.  But  if  the  agent  of  a  public  company 
reside  at  a  warehouae  belonging  to  his  em- 
nloyers,  this  crime  may  be  committed  by  break- 
ma  it,  and  he  may  be  considered  as  the  owner. 
2  Leach,  931.  And  it  seems,  that  if  a  man  die 
in  his  house,  and  his  executors  put  servants  in 
it,  and  keep  them  there  at  board  wages,  burgla- 
tf  nay  be  committed  in  breaking  it,  and  it  may 
be  laid  to  be  the  executors'  property.  2  East, 
P.  C.  499. 

It  seems  quito  settled,  as  above  observed, 
that  the  proprietor  of  the  house  need  not  be  ac- 
tually within  it,  at  the  time  the  offence  is  com- 
mitted, provided  it  is  one  of  his  regular  places 
of  abode.  For  if  he  leaves  it  animo  rtiforUndi^ 
though  no  person  resides  there  in  his  absence. 


it  will  still  be  his  mansion.  As,  if  a  man  hss 
a  house  in  town,  and  another  in  the  eountij, 
and  goes  to  the  latter  in  the  summer,  the  noctur- 
nal breaking  into  either,  with  a  felonious  de- 
sign, will  be  burglarious.  Fast.  77.  And, 
though  a  man  leaves  his  house,  and  never  means 
to  live  in  it  again,  yet  if  he  usee  part  of  it  aa  a 
shop,  and  lata  a  servant  and  his  family  live  and 
aleep  in  another  part  of  it,  for  fear  the  place 
ahould  be  robbed,  and  lets  the  rest  to  lodgers, 
the  habitation  by  his  servant  and  family  will 
be  a  habitation  by  him,  and  the  ahop  may  atiU 
be  considered  as  part  of  his  dwelling-bouse. 
1  Burn  J.  24th  edit.  503.  Russ.  &  Ry.  C.  C. 
442.  S.  C  But  in  an  indictment  for  larceny 
from  a  dwelling-house,  where  the  prosecutor 
left  his  house  without  any  intention  of  living 
in  it  again,  and  intending  to  uae  it  as  a  ware* 
house  only,  though  he  had  persons  (not  of  his 
fomily)  to  sleep  in  it  to  guard  the  property,  it 
was  held,  it  could  not  be  conaidered  the  pro- 
secutors dwelling  house,  to  support  the  char|^. 
Russ.  &  Ry.  C.  C.  187.  And  if  the  occupier 
of  a  houae  removes  from  it  with  his  whole  fa- 
mily, and  takes  away  so  much  of  his  foods  as 
to  leave  nothing  fit  for  the  accommodation  of 
inmates,  and  haa  no  aettled  idea  of  returning 
to  it,  but  rather  intends  to  let  it,  the  offence 
will  be  merely  larceny.  Fost.  76.  And  the 
mere  casual  use  of  a  tenement  will  not  suf- 
fice ;  and,  therefore,  the  circumatance  of  a 
servant  aleeping  in  a  bam,  or  porter  in  a  ware- 
house, for  particular  and  temporary  purposes, 
will  not  so  operate  as  to  make  a  violent  entry 
in  the  night,  in  order  to  steal,  a  buiglaiy.  1 
Hale,  557,  8. 
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of  the  owner  (a).  So  also  is  a  room  or  lodging,  in  any  private  hoose,  the 
mansion  for  the  time  being  of  the  lodger ;  if  the  owner  doth  not  himself 
dwell  in  the  house,  or  if  he  and  the  lodger  enter  by  different  outward  doors. 
But  if  the  owner  himself  lies  in  the  house,  and  hath  but  one  outward  door 
at  which  he  and  his  lodgers  enter,  such  lodgers  seem  only  to  be  inmates 
and  all  their  apartments  to  be  parcel  of  the  one  dwelling-house  of  the 
owner  {b).  Thus  too  the  house  of  a  corporation,  inhabited  in  seperate 
apartments  by  the  officers  of  the  body  corp>orate,  is  the  mansion-house  of 
the  corporation,  and  not  of  the  respective  officers  (c).  But  if  I  hire  a  shop, 
parcel  of  another  man's  house,  and  work  or  trade  in  it,  but  never  lie  there ; 
it  is  no  dwelling-house,  nor  can  burglary  be  committed  therein ;  for 
[*226]  by  the  lease  *it  is  severed  from  the  rest  of  the  house,  and  there- 
fore is  not  the  dwelling-house  of  him  who  occupies  the  other  part : 
neither  can  1  be  said  to  dwell  therein,  when  I  never  lie  there  (d).  Neither 
can  burglary  be  committed  in  a  tent  or  booth  erected  in  a  market  or  fair  ; 
though  the  owner  may  lodge  therein  {e) ;  for  the  law  regards  thus  highly 
nothing  but  permanent  edifices  ;  a  house  or  church,  the  wall  or  gate  of  a 
town  ;  and  though  it  may  be  the  choice  of  the  owner  to  lodge  in  so  fragile 
a  tenement,  yet  his  lodging  there  no  more  makes  it  burglary  to  break  it 
open,  than  it  would  be  to  uncover  a  tilted  waggon  in  the  same  circum- 
stances. 

3.  As  to  the  manner  of  committing  burglary :  there  must  be  both  a 
breaking  and  an  entry  to  complete  it.  But  they  need  not  be  both  done  at 
once  :  for  if  a  hole  be  broken  one  night,  and  the  same  breakers  enter  tbe 
next  night  through  the  same,  they  are  burglars  (/).  There  must  in  ge- 
neral be  an  actual  breaking  ;  not  a  mere  legal  clausum  f regit  (by  leaping 
over  invisible  ideal  boundaries,  which  may  constitute  a  civil  trespass),  but 
a  substantial  and  forcible  irruption.  As  at  least  by  breaking,  or  taking 
out  the  glass  of,  or  otherwise  opening,  a  window  :  picking  a  lock,  or  open- 
ing it  with  a  key  ;  nay,  by  lifting  up  the  latch  of  a  door,  or  unloosing  anj 
other  fastening  which  the  owner  has  provided  (15).  But  if  a  person 
leaves  his  doors  or  windows  open,  it  is  his  own  folly  and  negligence,  and 
if  a  man  enters  therein,  it  is  no  burglary  :  yet,  if  he  afterwards  unlocks  as 
inner  or  chamber  door,  it  is  so  {g)  (16).     But  to  come  down  a  chinmey  is 

(a)  1  Hal.  P.  C.  5M.  (e)  1  Hawk.  P.  C.  104. 

(*)  Kel.  84.    1  Hal.  P.  C.  556.  (/)  1  Hal.  P.  C.  M3. 

(c)  Foster,  38,  89.  Ue)  Ibid. 
((2)  1  Hal.  P.  C.  558. 

(15)  So  to  push  open  massive  doon  whidi  C.  157.  Aod  it  is  to  be  observed,  tbal  even 
•hut  oy  their  own  weight,  is  burglarious,  when  the  first  entry  is  a  mere  trespass,  being 
though  there  is  no  actual  fastening.  2  East,  as  per  janua  aperta^  if  the  thief  afterwatds 
P.  C.  487.  Pulling  down  the  sash  of  a  win-  breaks  open  any  inner  room,  he  will  be  guiltf 
dow  is  a  breaking,  though  it  has  no  fastening,  of  burglary,  1  Hale,  553 :  and  this  may  Im 
and  is  only  kept  in  its  place  by  the  pulley  done  by  a  servant  who  sleeps  in  an  adjaeeat 
weight ;  it  is  equally  a  breaking,  altnough  room,  unlatching  his  master's  door,  and  eatsr- 
there  is  an  outer  shutter  which  is  not  put  to.  ing  his  apartment,  with  intent  to  kill  him.  1 
Russ.  &  Ry.  C.  C.  45L  And  where  a  win-  Hale,  544.  But  lord  Hale  doubts  whether  a 
dow  opens  up&a  hinges,  and  is  fastened  by  a  ^uest  at  an  inn  is  guilty  of  buigiary  by  lisi^ 
wedge,  so  that  pushing  against  it  will  open  it,  in  the  night,  opening  his  own  dbor,  and  steal- 
forcing  it  open  by  pushing  against  it  is  suffi-  ing  goods  from  other  rooms.  1  Hale,  554. 
cient  to  constitute  a  breaking.  Russ.  dc  Ry.  And  it  seems  certain  that  breaking  opsa  a 
G.  C.  355.  But  where  the  prisoner  broke  out  chest  or  trunk,  is  not  in  itself  boqrfsiioas, 
of  a  cedar  by  lifting  up  a  heavy  flap,  by  which  Fost.  108,  9 :  and  according  to  the  better  wi- 
the cellar  was  closed  on  the  outside  next  the  nion,  the  same  principle  applies  to  cupboards, 
street ;  the  flap  was  no^  bolted,  but  it  had  presses,  and  other  fixtures,  which,  thooch  at- 
bolu.  Six  of  the  learned  judges  were  of  tached  to  the  freehold,  are  intended  only  th* 
opinion  that  there  was  a  sutncient  breaking  better  to  supply  the  place  of  moveable  di^Miai* 
to  constitute  burglai^ ;  the  remaining  six  tories.  Fost.  109. 
won  of  a  contraiy  opinion.    Ross,  dc  Ry.  C.       (16)  It  will  be  buiglaiy  to  onktch  an  ioMr 
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held  a  burglarious  entry ;  for  that  is  as  much  closed  as  the  nature  of  things 
will  permit  (A).  So  also  to  knock  at  the  door,  and  upon  opening  it  to  rush 
in,  with  a  felonious  intent :  or  under  pretence  of  taking  lodgings,  to  fall 
upon  the  landlord  and  rob  him ;  or  to  procure  a  constaUe  to  gain  admit- 
tance, in  order  to  search  for  traitors,  and  then  to  bind  the  constable  and 
rob  the  house  ;  all  these  entries  have  been  adjudged  burglarious, 
though  there  was  *no  actual  breaking  ;  for  the  law  will  not  suf-  [*227] 
fer  itself  to  be  trifled  with  by  such  erasions,  especially  under  the 
cloak  of  legal  process  (t).  And  so,  if  a  servant  opens  and  enters  his 
master's  chamber-door  with  a  felonious  design  ;  or  if  any  other  person 
lodging  in  the  same  house  or  in  a  public  inn,  opens  and  enters  another** 
door,  with  such  evil  intent,  it  is  burglary.  Nay,  if  the  servant  conspires 
with  a  robber  and  lets  him  into  the  house  by  night,  this  is  burglary  in 
both  (k) ;  for  the  servant  is  doing  an  unlawful  act,  and  the  opp>ortunity  af- 
forded him  of  doing  it  with  greater  ease,  rather  aggravates  than  extenu- 
ates the  guilt.  As  for  the  entry,  any  the  least  degree  of  it,  with  any  part 
of  the  body,  or  with  an  instrument  held  in  the  hand,  is  sufficient ;  as  to 
step  over  the  threshold,  to  put  a  hand  or  a  hook  in  at  a  window  to  draw 
out  goods,  or  a  pistol  to  demand  one's  money,  are  all  of  them  burglarious 
entries  (/)  (17).  The  entry  may  be  before  the  breaking,  as  well  as  after: 
for  by  statute  12  Ann.  c.  7.  if  a  person  enters  into  the  dwelling-house  of 
another,  without  breaking  in,  either  by  day  or  by  night,  with  intent  to  com- 
mit felony,  or  being  in  such  a  house,  shall  commit  any  felony  ;  and  shall 
in  the  night  break  out  of  the  same,  this  is  declared  to  be  burglary ;  there 
having  before  been  different  opinions  concerning  it :  lord  Bacon  (m)  hold^ 
ing  the  affirmative,  and  sir  Matthew  Hale  (n)  the  negative.  But  it  is 
universally  agreed,  that  there  must  be  both  a  breaking,  either  in  fact  or  by 
implication,  and  also  an  entry,  in  order  to  complete  the  burglary  (18). 

4.  As  to  the  intent ;  it  is  clear,  that  such  breaking  and  entry  must  be 
with  a  felonious  intent,  otherwise  it  is  only  a  trespass.  And  it  is  the  same, 
whether  such  intention  be  actuaUy  carried  into  execution,  or  only  demon- 
strated by  some  attempt  or  overt  act,  of  which  the  jury  is  to  judge.  And 
therefore  such  a  breach  and  entry  of  a  house  as  has  been  before 
described,  by  night,  with  intent  to  conmiit  a  robbery,  *a  murder,    [*228] 

(k)  1  H«wk.  p.  C.  109.    1  Hal.  P.  C.  S58.  It)  1  Hal.  P.  C.  S&5.    1  Hawk.  P.  C,  103.    Fo«t. 

(«)  1  Hawk.  P.  C.  m.  lOS. 

(ifc)  Stra.S81.    1  Hal.  P.  C.  553.    1  Hawk.  P.  C.  (»)  Elm.  «5. 

103.  (II)  lHal.P.C.55i. 

door  with  a  feloniotu  intent,  and  whatever  however,  an  inatmment  has  been  thniat  into 

would  be  a  breaking  of  an  outer  door,  will  also  the  window,  not  for  the  purpose  of  taking  out 

be  a  breaking  of  an  inner  door  to  eonstitute  property,  but  only  calculated  to  form  the  aper- 

burglar^.    See  2  East,  P.  C.  488.  tore,  this  will  not  be  regarded  as  an  entry,  1 

But  it  does  sot  seem  to  be  a  burglary  to  Leach,  406 ;  or  if  a  house  be  broken  open, 

break  the  doors  of  cupboards,  presses,  and  and  the  owner  throocb  the  fear  occasionea  by 

closeu.    Ibid.  the  circurastanee,  throw  out  his  money,  the 

(17)  So  if  the  prisoner  breaks  open  a  shop  burglary  will  not  be  completed.    1  Hale',  555. 

window,  and  with  his  hand  takes  out  goods.  It  seems  doubtful  whether  shooting  through  a 

the  offence  is  complete.    Fost.  107.  Russ.  d&  window  is  sufficient,  by  the  entry  of  the  shot 

Ry.  C.  C.  499.  8.  P.     Introduoinc  the  hand  discharged ;  but  it  seems  the  better  opinion 

between  the  glass  of  an  outer  window  and  an  that  it  is  ;  as  in  this  case,  a  felony  by  killing 

inner  shutter  is  suffieient  entry  to  constitute  is  as  much  attempted,  as  in  the  introduction 

burglary.     Russ.  dc  Ry.  G.  C.  341.     And  of  an  instrument,  a  felony  br  stealing  is  at- 

where  eeyeral  having   broken  open  a  house,  tempted.    1  Hale,  555.    HawLb.  l.e.38.s.7. 

and  attempting  to  enter,  are  opposed  by  the  See  4  Camp.  220.    1  Stark.  58. 
owner,  and  in  making  a  pass  at  Aim  the  hand       (18)  The  act  now  in  foroe  is  7  dt  8  Oea 

of  one  of  the  party  is  within  the  threshold,  he  lY.  e.  27. 
wiU  be  guilty  of  burglary.    1  Hale,  553.    If, 


Digitized  by 


Google 


178 


PUBLIC  WRONGS. 


a  rape,  or  anj  other  felony,  is  burglary ;  whether  the  thing  be  actual-* 
ly  perpetrated  or  not.  Not  does  it  make  any  difference,  whether  the  of- 
fence were  felony  at  common  law,  or  only  created  so  by  statute ;  since 
that  statute  which  makes  an  offence  felony,  gives  it  incidentally  all  the 
properties  of  a  felony  at  common  law  {o)  (19). 

Thus  much  for  the  nature  of  burglary ;  which  b  a  febny  at  common 
law,  but  within  the  benefit  of  clergy.  The  statutes  however  of  1  £dw. 
Yl.  c.  12.  and  18  Eliz.  c.  7.  take  away  clergy  from  the  principals,  and 
that  of  3  &  4  W.  &  M.  c.  9,  from  all  abettors  and  accessaries  before  the 
fact  (p)  (20).  ^d  in  like  manner,  the  law  of  Athens,  which  punished 
no  simple  theft  with  death,  made  burglary  a  capital  crime  (q)^ 


CHAPTER  XVII. 


OP  OFFENCES  AGAINST  PRIVATE  PROPERTY. 

The  next  and  last  species  of  offences  against  private  subjects,  are  such 
as  more  immediately  affect  their  property.  Of  which  there  are  two,  which 
are  attended  with  a  breach  of  the  peace ;  hsrceny^  and  malicious  mischief; 
and  one,  that  is  equally  injurious  to  the  rights  of  property,  but  attended 
with  no  act  of  violence  ;  which  is  the  crime  of  forgery.  Of  these  three 
in  their  order. 

I.  Larceny,  or  theft,  by  contraction  for  latrociny,  latrociniumj  is  distin- 
guished by  the  law  into  two  sorts ;  the  one  called  simple  larceny,  or  plain 
theft  unaccompanied  with  any  other  atrocious  circumstance ;  and  mixed 
or  compound  larceny,  which  also  includes  in  it  the  aggravation  of  a  taking 
from  one's  house  or  person  (1). 

(•)  1  Hawk.  p.  C.  105.  be  ibigle  felony,  and  pontahed  with  tnasportatiott 

(p)  BuTslary  in  anr  boose  belonging  to  the  plate  for  aeren  yean  (91). 

glaaa  company,  with  intent  to  steal  the  stock  or  (o)  Pott.  Antiq.  b.  1,  c.  98. 
vtendla,  is  by  statute  13  Geo.  UL  c.  S8.  declaied  to 


(19)  But  if  a  serrant,  intrusted  by  his  i 
ter  to  sell  goods,  receives  money  to  his  use, 
conceals  it  in  the  house  instead  of  paying  it 
OTer,  and  after  his  dismissal*  breaks  tne  boase 
atfd  steals  it,  the  entry  is  not  burglarious,  be- 
cause there  was  no  felony  in  the  original  tak- 
ing. 1  Show.  63.  And  even  where  prisoners 
were  proved  to  have  broken  open  a  house  in 
the  night  time,  to  recover  teas  seized  for  want 
of  a  legal  permit,  for  the  use  of  the  person 
from  whom  the^  were  taken,  an  indictment  for 
burglary  with  intent  to  stesJ,  was  holden  not 
to  be  supported.    2  East,  P.  C.  910. 

(90)  Alt  repealed  by  7  dc  8  Geo.  lY.  c.  27. 

(21)  Re-enacted  by  33  Geo.  lU.  c.  17,  ^ 
33. 

(1)  By  statute  7  and  8  Geo.  lY.  c.  20,  ^  2, 
it  is  enacted,  **  That  the  distinction  betweeu 
grand  and  petty  larceny  shall  be  abolished, 
and  every  larceny,  whatever  be  Uie  value  of 
the  property  stolen,  shall  be  deemed  to  be  of 
the  same  nature,  and  shall  be  subject  to  the 
•ame  incidents  in  all  respects  as  grand  larceny 


was  before  the  commencement  of  this  Act ; 
and  every  court,  whose  power  as  to  the  trial 
of  larceny  was  before  the  commencement  of 
this  Act  limited  to  petty  larceny,  ekall  have 
powter  to  try  every  case  of  larceny,  the  punish- 
«ent  of  which  cannot  etceed  the  punishoMnl 
hereinafter  mentioned  for  simple  laieeny,  and 
also  to  try  alt  aoceasaries  to  suoh  Isroen^.** 

By  ^  3,  every  person  convicted  of  simple 
larcenv,  or  of  any  felony  thereby  made  punish- 
able like  simple  larceny,  shall  (except  in  the 
oases  thereinafter  otherwise  providM  for)  be 
liable  to  transportation  for  seven  years,  or  im- 
prisonment not  exceeding  two  yeers ;  and,  if  a 
male,  to  one,  two,  or  three  public  whippings ; 
and  by  ^  4,  where  the  sentence  is  imprisonment, 
the  courts  have  a  diacretiooary  power  to 
award  hard  labour  or  solitary  ooofinement  an 
addition.  This  observation  baa  been  intro- 
duced here  that  the  reader  may  oboerve,  how 
fu  the  present  provisions  of  the  law  vai^  frooa 
the  text,  in  his  progress  throQfh  thie  imnot* 
taat  ch^tflor*  and  to  rsniad  hia  that  tt»  anbUs 


Digitized  by 


Google 


PUBLIC  WRONGS. 


179 


And,  fint^  of  simple  larceny ;  wbich,  when  it  is  the  ateftling  of  goods 
above  the  value  of  twelve-pence,  is  called  grand  larceny ;  when  of  goods 
to  that  value,  or  under,  is  petit  larceny  ;  offences  which  are  considerably 
distinguished  in  their  punishment,  but  not  otherwise  (2).  I  shall  therefore 
first  consider  the  nature  of  simple  larceny  in  general ;  and  then  shall 
observe  the  different  degrees  of  punishment  inflicted  on  its  two  several 
branches. 

Simple  larceny  then  is  ''  the  felonious  taking,  and  carrying 
away,  of  the  personal  goods  of  another.**  This  ^offence  certainly  [*230] 
commenced  then,  whenever  it  was,  that  the  bounds  of  property, 
or  laws  of  meum  and  tuum,  were  established.  How  far  such  an  offence 
can  exist  in  a  state  of  nature,  where  all  things  are  held  to  be  common,  is 
a  question  that  may  be  solved  with  very  little  difficulty.  The  disturbance 
of  any  individual,  in  the  occupation  of  what  he  has  seised  to  his  present 
use,  seems  to  be  the  only  offence  of  this  kind  incident  to  such  a  state.  But 
unquestionably,  in  social  communities,  when  property  is  established,  the 
necessity  whereof  we  have  formerly  seen  (a),  any  violation  of  that  property 
is  subject  to  be  punished  by  the  laws  of  society  :  though  how  far  that  pu- 
nishment shall  extend,  is  matter  of  considerable  doubt.  At  present  we 
will  examine  the  nature  of  theft,  or  larceny,  as  laid  down  in  the  foregoing 
definition. 

1.  It  must  be  a  taking  (3).    This  implies  the  consent  of  the  owner  to 

(•)  S«0  Book  n.  p.  8,  4<. 


distmctioiw  between  grand  and  petty  larceny 
•le  now  entirely  abolished. 

By  4  61,  in  every  felony  poniahable  under 
this  Act,  every  principal  in  tne  aeeond  decree, 
mnd  evenr  accessary  before  the  fact,  shall  be 
punishable  with  death,  or  otherwise,  in  the 
•ane  manner  as  the  principal  in  the  first  degree ; 
and  every  accessary  after  the  fact,  f except  only 
a  receiver  of  stolen  property,)  shall  on  convic- 
tion be  liable  to  imprisonment  for  any  term  not 
exceeding  two  years ;  and  every  person  aiding, 


^rand  larceny.  Stealing  public  records,  dec 
IS  also  the  same  oflfence:  whether  the  thief 
be  the  officer  having  custody  of  them  or  an- 
other ;  any  other  than  such  i^cer  may,  how- 
ever, be  punished  by  fitik,  or  by  imprisonment 
in  a  atate-prison  or  county  jail,  or  by  fine  and 
imprisonment.  (lb.  660.)  See  ib.  as  to  value 
of  property  stolen. 

(3)  The  cases  upon  this  important  requiaite 
of  the  offence  of  larceny  are  so  numerous, 
and  the  distinctions  so  subtle,  that  it  will  be 


■bettinc,  counselling,  or  procuring  the  oommis-    necessary  to  ^o  into  considerable  detail  to  ^ive 


■ion  of  any  misdemeanor  punishable  under 
this  Act,  shall  be  liable  to  be  indicted  and  pu- 
nished as  a  principal  offender.  As  to  the 
venue  in  caaes  of  larceny,  see  7  Geo.  IV.  e.  64, 
OT.  12  and  13. 

(2)  In  New-York,  the  stealing,  taking,  and 
carrying  away  the  personal  property  of  an- 
other of  the  value  of  25  dollars  or  under,  is 


a  complete  view  of  the  law  upon  the  subject 
See  in  general,  3  Chit  Crim.  L.  2  ed.  917  to 
924. 

IsL  When  cffmder  knrfuUy  acquired  the  poB^ 
uenon.  of  goods^  but  under  a  bare  charge^  ika 
aumer  mU  retainmg  hie  property  m  tA«in,  the 
offender  will  be  guilty  of  larceny  at  common 
law  in  embezaling  them.  Thus  in  addition  to 
petit  larceny,  and  punishable  by  imprisonment  the  instances  put  oy  the  learned  author,  of  the 
m  a  county  jail  not  more  than  aix  months,  and  butler,  the  shepherd,  and  ^est  at  an  inn,  if  a 
by  fine  not  mors  than  100  dollars.  Grand  lar-  master  deliver  property  into  the  hands  of  a 
oeny  ie  feloniously  taking  and  carrying  away  servant  for  a  special  purpose,  as  to  leave  it  at 
personal  property  worth  more  than  25  dollars,  the  house  of  a  friend,  or  to  get  change,  or  de- 
and  is  nonishable  by  imprisoaaaent  in  a  state  posit  with  a  banker,  the  servant  will  be  guilty 
prison  for  not  more  than  5  yean.  But  if  grand  of  felony  in  applying  it  to  hia  own  use,  for  it 
larceny  be  committed  in  a  dwelling-house,  still  remains  in  the  constructive  possession  of 
ahip,  or, other  vessel,  the  imprisonment  may  ito  owner.  2  Leach,  870.  942;  and  see  2 
be  for  8  years :  if  committed  in  the  night,  and  £ast  P.  C.  563.  sed  vide  East  P.  C.  562.  R. 
6om  the  person  of  another,  it  may  be  for  10  dc  R.  C.  C.  215.  4  Taunt  258.  S.  G.  If  a 
years.  (2  R.  S.  600,  ^  1 :  and  670,  ^  63,  dtc.)  banker's  clerk  ia  aent  to  the  money-room  to 
The  severing  from  the  soil  of  another,  pro-  bring  cash  for  a  particular  purpose,  and  he 
dooe  glowing  therson  worth  more  than  25  takea  the  opportunity  of  secreUng  some  for 
dollars,  or  from  aiKf  building,  gate,  fence,  or  his  own  use,  1  Leach,  344.  he  is  guilty  of  lar- 
othor  railing  or  enclosure,  any  part  thereof,  ceny,  and  see  1  Leach,  251.  Kei.  33.  Cowp. 
or  any  material  of  which  it  is  formed  of  like  294.  And  if  several  persons  play  together  at 
▼alue,  and  taking  and  ooaveiting  the  same  to  oaids,  and  deposit  money  for  that  purpose,  not 
OB•^l  own  uao  with  intent  to  stoal,  is  also  parting  with  theii  proper^  theiein,  and  out 
Vol.  IL  72 
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be  wanting.    Therefore  no  delirery  of  the  goods  from  the  owner  to  the 
offender,  upon  trust,  can  ground  a  larceny.    As  if  A  lends  B  a  hone,  and 


sweep  it  all  Away,  and  take  it  to  himself,  he 
will  be  guilty  of  iheft,  if  the  jury  find  that  he 
acted  with  a  felonious  design.  1  Leach,  270. 
Cald.205.  So  if  there  be  a  plan  to  cheat  a 
man  of  his  property,  under  colour  of  a  bet, 
and  he  parts  witn  the  pot^eanon  only^  to  depo- 
sit as  a  stake  with  one  of  the  confederates ; 
the  taking  by  such  confederate  is  felonious. 
Russ.  &  Ry.  C.  C.  413.  And  if  a  bag  of 
wheat  be  defivered  to  a  warehouseman  for  safe 
cnstody,  and  he  take  the  wheat  out  of  the  bag, 
and  dispose  of  it,  it  is  larceny.  Russ.  &  Ry. 
C.  C.  337.  And  where  a  banker's  clerk  took 
notes  from  the  till,  under  colour  of  a  check 
from  a  third  person,  which  check  he  obtained 
by  having  entered  a  6ctitious  balance  in  the 
books  in  favour  of  that  person,  it  was  held  he 
was  ffttilty  of  felony  ;.  the  fraudulent  obtaining 
the  check  being  nothing  more  than  mere  ma- 
chinery to  effect  hift  purpose.  4  Taunt.  304. 
R.  6l  R.  C.  C.  221.  8.  C.  2  Leach,  C.  C. 
1083.  And  where  one  employed  as  a  clerk, 
in  the  day-time,  but  not  residing  in  the  house, 
embezzles  a  bill  of  exchange,  which  he  re- 
ceived from  hia  master  in  the  usual  course  of 
business,  with  directions  to  transmit  it  t^  the 
post  to  a  correspondent,  it  was  held  larceny. 
2  East  P.  C.  565.  And  see  2  Cbit.  C.  L.  2 
ed.  017.  b.  And  where  goods  have  not  been 
aetuttUv  reduced  into  the  owner's  possession, 
yet  if  ne  has  intrusted  another  to  deliver  them 
to  his  servant,  and  they  are  delivered  accord- 
ingly, and  the  servant  embezzle  them,  he  will 
be  guilty  of  larceny  ;  as  where  a  com  factor 
having  purchased  a  cargo  of  oats  on  board  a 
ship,  sent  his  servant  with  his  barge  to  re- 
ceive part  of  the  oats  in  loose  bulk,  and  the 
servant  ordered  some  of  them  to  be  put  into 
sacks,  which  he  afterwards  embezzled,  this 
was  holden  larceny.  2  East  P.  C.  1796.  2 
Leach,  825. 

The  learned  commentator  has  already  no- 
ticed the  21  Hen.  VIII.  c.  7.  making  the  em- 
bezzlement of  goods  above  the  value  of  forty 
shillings,  felony,  when  intrusted  to  a  servant 
by  his  master.  The  act  extends  only  to  such 
persons  who  were  servants  to  the  ovrner  of 
the  gooda,  both  at  the  time  of  their  delivery, 
and  when  they  were  stolen.  1  Hawk.  c.  33. 
S.  12.  2  East  P.  C.  562.  To  bring  the  case 
within  the  act,  the  goods  roust  have  been  dth- 
Hvered  to  the  servant  to  keep  for  the  master, 
and  the  words  "  kept  to  the  use  of  the  mas- 
ter," imply  that  they  are  to  be  returned  to  the 
master.  2  East  P.  C.  562.  The  act  does  not 
extend  to  goods,  the  actual  property  of  which 
were  not  in  the  master  at  the  time,  and  there- 
fore, it  is  said,  that  if  the  property  be  chang- 
ed, as  by  melting  the  money  down,  or  malting 
com,  and  then  it  be  taken  away,  it  is  not 
within  the  sutute.  1  Hawk.  c.  33.  s.  15.  2 
East  P.  C.  563.  sed  qnvre.  See  1  Hawk,  a 
33.  s.  15.  The  act  only  extends  to  where  the 
owner  has  actually  bad  them  in  his  possession, 
and  not  where  his  servant  has  merely  receiv- 
ed them  to  his  use.  No  wasting  or  consum- 
ing the  goods  is  within  the  act,  however  wilM. 
Hawk.b.  LC33.S.14 


2dly.  When  tkt  offender  wdamfvUv  scgwrirf 
the  poeeeeeian  of  goode  at  by  fiamd  or  force, 
dec.  with  mteta  to  eteal  them,  the  owmer  atiU  ro- 
tminmg  hie  property  m  them,  such  an  offender 
will  oe  guilty  of  larceny  in  embezzling  theok 
Therefore  in  addition  to  the  instances  men- 
tioned in  the  text,  hirinc  a  horse  on  pretence 
of  taking  a  joum«y,  and  immediately  selling 
it,  is  larceny,  because  the  jury  found  the  de- 
fendant acted  animo/uraHdi,  in  making  the 
contract,  and  the  parting  with  the  posseasioB 
had  not  changed  the  nature  of  the  property. 
2  East  P.  C.  685.  1  Leach,  2^2 ;  and  see  2 
Leach,  420.  2  Eaat  P.  C.  601.  So  obtain- 
ing a  horse  by  pretending  another  person 
wanted  to  hire  it  tu  so  to  B.,  but  in  tmtJi  with 
intent  to  steal  it,  and  not  going  to  B.,  but  tak- 
ing the  horse  elsewhere  and  selliiig  it,  is  Isr* 
ceny.  1  Leach  409.  2  East  P.  C.  689.  So 
where  the  prisoner  intending  to  steal  the  mail 
baga  from  a  iKWt-offioe,  procured  them  to  be 
let  down  to  him  by  a  string  from  the  window 
of  the  post-office,  under  pretence  that  he  was 
the  mail  guard,  he  was  held  gtiilty  of  larceny. 
East  P.  C.  603.  It  is  larceny  for  a  peisoa 
hired  for  the  special  purpose  ot  driving  she«p 
to  a  fair,  to  convert  tnem  to  his  own  use,  hs 
having  the  intention  so  to  do  at  the  time  of 
receiving  them  from  the  owner.  1  Ry.  di  M. 
C.  C.  87.  And  where  a  man  ordered  a  pairof 
candlesticks  from  a  silversmith,  to  be  paid  for 
on  delivery,  to  be  sent  to  his  lodgings,  whither 
they  were  sent  accordingly,  with  a  bill  of  poi^ 
eels,  bv  a  servant,  and  the  prisoner  contriving 
to  send  the  servant  back  under  some  pretence, 
kept  the  goods,  it  was  holden  larceny,  cited 
in  2  Leach,  420.  And  if  a  sale  of  goods  is 
not  completed,  and  the  pretended  purchaser 
absconds  with  them,  and  from  the  first  his  in- 
tention was  to  defraud,  he  is  guilty  of  steal- 
ing, 1  Leach,  92 ;  and  to  obtain  money  from 
another  by  ring-dropping,  is  a  similar  offenee, 
if  there  was  an  original  design  to  steal,! 
Leach,  23&  2  Leach,  572 :  and  where  the 
owner  of  goods  sends  them  by  a  servant,  to 
be  delivered  to  A.,  and  B.  pretending  to  bs 
A.,  obtains  them  from  him,  B.  is  guilty  of  lar- 
ceny. 2  East  P.  C.  673.  So  where  the  pri- 
soner pretending  to  be  the  servant  of  a  peisoa 
who  had  bought  a  chest  of  tea,  deposited  si 
the  £.  I.  company's  warehouse,  got  a  reqneit 
paper  and  permit  for  the  cheat,  and  took  it 
away  with  me  assent  of  a  person  in  the  eon- 
pany's  service  who  had  the  charge  of  it ;  this 
was  held  felony.  R.  &  Ry.  C.  C.  163.  So 
to  obtain  a  bill  of  ezchan^  from  an  indorsee, 
under  a  pretence  of  geumg  it  disoouated,  is 
felony,  if  the  jury  find  that  the  party  did  not 
intend  to  leave  the  bill  in  the  poaaesaiooof 


the  defendant,  previous  to  receiving  the  mo- 
ney to  be  obtained  on  his  credit,  um  that  hs 
undertook  to  discount  with  intent  to  convert 
it  to  his  own  use,  1  Leach,  294 ;  and  it  autsw, 
that  if  a  person  procure  possession  of  a  hoose 
with  an  intent  to  ateal  the  lead  affisad  to  it, 
he  may  be  indicted  on  the  4  Geo.  11.  e.  tt.  far 
the  statutable  laroeny.  2  Leach,  S50. 
In  all  those  oaaoa  the  def«adaAt*«  i 
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be  rides  sway  with  him  :  or,  if  I  send  goods  by  a  carrier,  and  he  carries 
ikmt  away ;  these  are  no  larcenies  (A).    Bat  if  the  carrier  opens  a  bale  or 


(»)  1  Hal.  p.  C.  904 


dMign  in  obtaining  the  goodt  waa  felonious, 
»nd  the  owner  never  parted  with  his  property 
therein,  for  where  either  is  not  the  case  there 
can  be  no  larceny,  as  will  appear  from  the  fol- 
lowing instances : — ^Thus  where  a  house  was 
homing,  and  a  neighbour  took  some  of  the 
nods,  apparently  to  save  them  from  the 
lames,  ana  afterwards  converted  them  to  his 
own  use,  it  was  holden  no  felony,  because  the 
jury  thought  the  original  design  honest.  1 
Leach,  411.  notes.  And  it  is  ceruin,  that  if 
the  jtroperty  in  effects  be  given  voluntarily, 
whatever  ialse  pretence  has  been  used  to  ob- 
tain  it,  no  felony  can  be  committed.  1  Hate 
P.  C.  5S6.  E.  dt  R.  C.  C.  225.  S.  P.  Thus 
obtaining  silver  on  pretenoe  of  sending  a  half 
guinea  presently  in  exchange  is  no  felony.  2 
Esst  P.  C.  672.  So  writing  a  letter  in  the 
name  of  a  third  person  to  borrow  money, 
whic&  he  obtains  mr  that  fraud,  is  only  a  mis- 
demeanor, 2  East  P.  C.  673 ;  and  it  makes  no 
difference  in  these  oases  that  the  credit  was 
obtained  by  fraudulently  using  the  name  of 
another,  to  whom  it  waa  intended  to  be 
given,  1  Leach,  303.  notes.  2  Esst  P.  C. 
673.  R.  dc  R.  C.  C.  225;  and  if  a  horse- 
dealer  delivers  a  horse  to  another  on  his  pro- 
mise to  return  immediately  and  pay  (or  it,  the 
party's  riding  off  and  not  returning  is  no  fe- 
lony. I  Leach,  467.  2  East  P.  C.  669.  So 
if  a  tradesman,  sells  goods  to  a  stranger  as  for 
ready  money,  and  sends  them  to  him  by  a  ser- 
vant who  delivers  them,  and  takes  in  payment 
for  them  billa  which  prove  to  be  mere  fabrica- 
tions, this  will  be  no  larceny,  though  the  par- 
ty took  his  lodgings  for  the  express  purpose  of 
obtaining  the  goods  by  fraud,  because  the 
owner  parted  with  bis  property.  2  Leach, 
614.  So  fraudulently  winning  money  at  gam- 
ing, where  the  injured  partv  really  intended 
to  play,  ia  no  larceny,  though  a  conspiracy  to 
defraud  appear  in  evidence.  2  Leach,  610. 
So  brokers,  bankers,  or  agents  embezzling  se- 
curities deposited  with  them  for  security  or 
any  special  purpose,  are  not  guilty  of  Tarceny, 
4  Taunt  258.  2  Leach,  1054.  R.  &  R.  C. 
C.  215.  8.  C. ;  but  this  decision  occasioned 
the  52  Geo.  III.  c.  63.  to  be  passed,  making  it 
a  misdemeanor  in  brokers,  bankers,  and  others, 
te  embezzle  securities  deposited  with  them 
for  safe  custody  or  for  any  special  purpose,  in 
violation  of  good  faith,  and  contrary  to  the 
special  purpose  for  which  they  were  deposit- 
ed, see  the  act,  infra.  Thus  in  all  cases  where 
a  voluntary  delivering  by  the  prosecutor  is  the 
defence  to  be  relied  on,  two  questions  arise, 
first,  whether  the  property  was  parted  with  fay 
the  owner,  secondly*  whether  supposing  if  waa 
not,  whether  the  prisoner  at  the  time  he  ob- 
tained it  conceived  a  felonious  design.  In 
the  first  case,  no  fraud  or  breach  of  trust  can 
make  a  conversion  larceny  ;  in  the  second,  the 
complexion  of  the  offence  must  depend  on  the 
ielonious  design. 

3dly.  WhMTt  c^ender  lamfidly  acquired  poa- 
Sfsttpii  tmd  piakiud  property  m  g9od»t  undtr 


colour  of  hailmtnt,  but  with  inttntioH  of  oteaBng 
thentf  and  privihf  of  the  btubneni  Has  bom  do- 
torvuned  tUher  ty  wrongful  act  of  offender  or  &y 
intention  ofpartieot  if  he  afterwards  embezzle 
such  goods,  be  will  be  euilty  of  larceny.  For 
in  the  first  case,  after  the  determination  of  the 
special  contract  by  any  plaia  and  unequivocal 
wrongful  act  of  the  bailee,  inconsistent  with 
that  contract,  the  property,  as  against  the 
bailee,  reverts  to  the  owner,  although  the  ao- 
tual  possession  remain  in  the  bailee.  East  P. 
C.  691.  627.  The  most  remarkable  case  of 
this  description  is  that  of  a  carrier  pointed  out 
t^  the  learned  commentator.  So  the  conver- 
sion of  money  with  a  felonious  intent,  which 
was  found  in  a  bureau  delivered  to  a  carpenter 
to  be  repaired,  by  breaking  it  open,  when  there 
was  no  necessity  for  so  doing,  for  the  purpose 
of  repairs,  will  amount  to  a  larceny,  8  Yes. 
405.  2  Leach,  952.  2  Rues.  1045 ;  and  in 
the  same  caae  it  wu  said,  that  if  a  pocket- 
book  containing  bank  notes  were  left  in  the 
pocket  of  a  coat  sent  to  be  mended,  and  the 
tailor  took  the  pocket-book  out  of  the  pocket, 
and  the  notes  out  of  the  pocket-book  with  « 
felonious  intent,  it  would  amount  to  a  felony. 
If  the  master  and  owner  of  a  ship  sted  some 
of  the  goods  delivered  to  him  to  carry,  it  is  not 
larceny  in  him,  unless  he  took  the  goods  out 
of  their  package :  nor  if  Urceny,  would  it  be 
an  offence  within  24  Geo.  II.  c.  45.  R.  dc  R. 
C.  C-  92.  And  if  corn  be  sent  to  a  miller  to 
grind,  and  he  take  part  of  it,  he  will  be  guilty 
of  felony,  1'  Roll.  Abr.  73;  but  where  forty 
bags  of  wheat  were  sent  to  prisoner,  a  ware- 
houseman, for  safe  custody,  until  sold  by  pro- 
secutor, and  prisoner's  servant,  by  direction 
of  prisoner,  emptied  four  of  the  bags  and 
mixed  their  contents  with  other  inferior  wheat, 
and  part  of  mixture  was  disposed  of  by  pri- 
soner, and  remainder  was  placed  in  prosecu- 
tor's bags,  which  had  thus  been  emptied,  and 
there  was  no  severing  of  any  part  of  wheat 
in  any  one  bac  with  intent  to  embezzle  that 
part  only  which  was  so  severed,  the  prisoner 
was  &eld  guilty  of  larceny  in  taking  the 
wheat  out  of  the  bag.  R.  &  R.  C.  C.  337. 
And  where  property  which  prosecutors  had 
bought  was  weighea  out  in  the  presence  of 
their  clerk,  and  delivered  to  their  carter'a  ser- 
vant to  cart,  who  let  other  persons  take  away 
the  cart  and  dispose  of  the  property  for  his 
benefit,  jointly  with  that  of  the  other  personSy 
it  was  held,  that  the  carter's  servant  was  not 
guilty  of  a  mere  breach  of  trust,  but  that  he 
as  well  as  the  other  persons  were  guilty  of 
larceny  at  common  law.  Russ.  &  Ry.  C.  C. 
125 ;  and  see  2  East  P.  C.  568  to  574,  605  to 
098.  But  in  all  these  cases  the  defendant 
must  have  had  an  intention  of  stealing  the  pro- 
perty at  the  time  it  was  delivered  lo  him.  R.  dc 
R.  C.  C.  441.  overruling  2  East  P.  G.  690. 094. 
2  Russ.  1089,  90.    1  R.  dt  M.  C.  C.  87. 

4thly.  Where  the  offender  hat  the  quaUfied 
property  and  actual  poeeeation  of  the  goodi  at 
tho  IMM  of  tha  ombexxlemant,  he  will  not  be 
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pack  of  goods,  or  pierces  a  vessel  of  wine,  and  takes  away  part  tkereof,  or  if 
JM  carries  it  to  the  place  appointed,  and  afterwards  takes  awaj  die  -mhok^ 

br  him  br  Tiitne  of  his  employment,  for  Iw 
filU  the  chaneter  of  eerrant,  as  it  is  bjr  being 
emploj^ed  as  Mrrut  be  receives  the  mone^. 

nerota 


goiltj  of  larceny  at  common  law.  Thas  where 
a  senrant  or  clerk  had  received  property  for 
the  use  of  his  master,  and  the  master  never 


had  any  other  possession  than  such  possess^ 
by  his  senrant  or  clerk,  it  was  doubted  whe 
ther  the  latter  was  guilty  of  felony  in  stealing 
such  property,  or  was  guilty  merely  of  a 
breach  ot  tnist,  2  Leach,  835.  Hale,  668. 
East,  P.  C.  570,  1 ;  and  see  4  Taunt.  258. 
Russ.  dc  Ry.  C.  C.  215.  S.  C.  2  Leach,  C. 
C.  1054.  So  a  cashier  of  the  bank  could  not 
be  fuilt^r  of  felony  in  embezzling  an  India 
bond  which  he  had  received  from  tne  court  of 
chancery,  and  was  in  his  actual  as  well  as 
constructive  possession.  1  Leach,  28.  So  if 
a  clerk  received  money  of  a  customer,  and. 
without  at  all  putting  it  in  the  till,  converted 
it  to  his  own  use,  ne  was  guilty  only  of  a 
breach  of  tnist,  though  had  he  once  deposited 
it,  and  then  taken  it  again,  he  would  have  been 
guilty  of  felony.    2  I^ach,  835. 

ServanU  and  CUrk$.-^The  dangers  result- 
ing from  this  doctrine  occasioned  the  fenact- 
menl  of  39  Geo.  III.  c.  85.  against  such  em- 
bezzlements by  servants,  or  clerks,  rendering 
the  otTence  punishable  with  transportation  for 
fourteen  years.  This  act  extends  only  to 
such  servants  as  sre  employed  to  receive  mo- 
ney, and  to  insUnces  in  which  they  receive 
money  by  virtue  of  tbeir  employment.  It 
seems  an  apprentice,  though  under  the  age  of 
eighteen,  is  within  the  act,  R.  &  R.  C.  C. 
80 ;  so  is  a  female  servant  R.  &  R.  p.  C. 
267.  A  person  employed  upon  commission 
to  travel  for  orders,  and  to  collect  debts,  is  a 
clerk  within  the  act,  though  he  is  employed 
by  many  different  houses  on  each  journey, 
and  pays  his  own  expenses  out  of  his  commis- 
sion on  each  journey,  and  does  not  live  with 
any  of  his  employers,  nor  act  in  any  of  their 
counting  houses.  R.  dc  R.  C.  C.  198.  So  a 
aervant  in  the  employment  of  A.  &  B.,  who 
are  partners,  is  the  servant  of  each,  and  if  he 
embezzle  the  private  money  of  one,  may  be 
charged  under  the  act  as  the  servant  of  that  in- 
dividual  partner.  3  Stark.  C.N.  P. 70.  A  man  is 
sufficiently  a  servant  within  the  act,  although 
he  is  only  occasionally  employed  when  he  has 
nothing  else  to  do ;  end  it  is  sufficient  if  he 
was  employed  to  receive  the  money  he  em- 
bezzled, though  receiving  money  may  not  be 
in  his  usual  employment,  and  although  it  was 
the  only  instance  in  which  he  was  so  employ- 
ed. R.  &.  Ry.  C.  C.  299.  A  clerk  intrusted 
to  receive  money  at  home  from  out-door  col- 
lectors, receives  it  a5road  from  out-door  cus- 
tomers, it  was  held,  that  such  receipt  of  money 
may  be  considered  "  by  virtue  of  nis  emoloy- 
ment,'*  within  the  act,  though  it  is  beyond  the 
limits  to  which  he  is  authorized  to  receive 
money  from  his  employers.  R.  dc  Ry.  C.  C. 
319.  So  if  a  servsnt  generally  employed  by 
his  master  to  receive  sums  of  one  description 
and  at  one  pUce  only,  is  employed  by  hmi  in 
a  particular  instance  to  receive  a  sum  of  a 
different  description  and  at  a  different  place, 
this  latter  sum  is  to  be  considered  as  received 


Ion    R.  dc  Ry.  C.  C.  516.    Where  the  owner  c 


oollienr  employed  the  prisoner  as  captain  of 
one  of  his  barges  to  carry  out  and  sell  ooslf 
and  paid  him  for  his  labour  b^  allowing  hioi 


and  having  embezzled  the  price,  he  was  guil- 
ty of  larceny  within  the  act  R.  dt  R.  C.  C. 
139.  So  a  servant  who  received  money  for 
hia  master  for  articlea  made  of  his  master'a 
materials  which  he  embezzled,  was  held  with- 
in the  act,  thou^  he  made  the  articles,  and 
was  to  have  a  given  portion  of  the  price  for 
making  of  them.  Russ.  dc  Ry.  G.  C.  14a. 
The  act  is  not  confined  to  clerks  and  servants 
of  persons  in  trade ;  it  extends  to  the  clerks 
ana  servants  employed  to  receive  of  all  peraona 
whatever.  Therefore  where  the  overseers  of 
a  township  employed  the  prisoner  as  their  ae- 
coununt  and  treasurer,  and  he  received  and 
paid  all  the  money  receivable  or  pavable  oa 
their  account,  he  received  a  snm  and  embes- 
sled  it,  he  was  held  a  clerk  and  aervant  with- 
in the  acL  R.  d(  R.  C.  C.  349.  2  Stark.  C 
N.  P.  349.  S.  C.  If  a  servant,  immediately 
on  receiving  a  sum  for  his  masters,  enters  n 
smaller  in  his  book,  and  ultimately  acooont  to 
his  master  for  the  smaller  sum  only,  he  may 
be  considered  as  embezzling  the  difference 
at  the  time  he  made  the  entry ,  and  it  will  make 
no  difference,  though  he  received  other  aums 
for  his  master  on  the  same  day,  and  in  paying 
them  and  the  smaller  sum  to  his  master  to- 
gether he  might  give  his  master  every  piece 
of  money  or  note  he  received  at  the  time  ho 
made  the  false  entry.  R.  d(  R.  C.  G.  463.  3 
Stark.  N.  P.  G.  67.  S.  G.  It  seems  the  act 
does  not  apply  to  cases  which  were  larceny  nt 
common  law.  2  Leach.  G.  G.  1033.  R.  dc 
R.  G.  G.  160.  S.  G.  Peck*s  case,  oor.  Park, 
J.  Staffordahire  Sum.  Ass.  1817,  3  Surk. 
Evid.  842.  It  is  questionable,  therefore,  whe- 
ther, if  a  servant  receives  money  frum  hie 
nuuter  to  pay  G.  and  doea  not  pay  it,  he  oea 
be  indicted  for  embezzlement,  Rosa,  db  Ry. 
G.  C.  267 ;  but  as  counts  for  larceny  at  com- 
mon law,  and  for  embezzlement  under  the  sta- 
tute, may  be  joined  in  the  same  indictment, 
any  difficulty  in  this  respect  may  be  avoided. 
See  3  M.  dt  S.  549,  550.  Although  pmpertv 
has  been  in  the  possession  of  the  prisoner^ 
masters,  and  they  only  intrust  the  custody  of 
such  property  to  a  third  person  to  try  the 
honesty  of  their  servant,  if  the  senrant  receives 
it  from  such  third  person  and  embezzles  it,  it 
is  an  offence  witbm  the  act.  R.  dc  R.  C.  C. 
160.    2  Leach,  1033.  S.  G. 

Party  tttaUng  Au  own  Ooodt,  dee. — Besides 
the  cases  alrcMy  mentioned  in  the  text,  if  s 
man  steals  his  own  goods  from  his  ovrn  beilee, 
though  he  has  no  intent  to  chsrpe  the  beilee» 
but  his  intent  is  to  defraud  the  king,  yet  if  the 
bailee  had  an  interest  is  the  posaessioa  sad 


t  See  post.  p.  231.  nolsw 
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AeM  aM  laioenieB  (e) ;  for  hare  the  animus  furandi  is  manifest ;  since  in 
the  first  case  he  had  otherwise  no  inducement  to  open  the  goods,  and  in 
the  second  the  trust  was  determined,  the  delivery  having  taken  its  effect. 
But  hare  noD-deliyery  shall  not  of  course  be  intended  to  arise  from  a  felo- 
nious design;  since  that  may  happen  from  a  rariety  of  other  accidents. 
Neither  by  the  common  law  was  it  larceny  in  any  servant  to  run  away 
with  the  goods  committed  to  him  to  keep,  bm  only  a  breach  of  civil 
Inist  But  by  statute  33  Hen.  VL  c.  1.  the  servants  of  persons  deceased, 
accused  of  embezzling  their  masters'  goods,  may  by  writ  out  of 
chancery  (issued  by  Uie  advice  of  *the  chief  justices  and  chief  [*231] 
baron,  or  any  two  of  them),  and  proclamation  made  thereupon, 
be  summoned  to  appear  personally  in  the  court  of  king's  bench,  to  answer 
their  masters'  executors  in  any  civil  suit  for  such  goo& ;  and  shall,  on  de- 
fault of  appearance,  be  attainted  of  felony.  And  by  statute  21  Hen.  VIU. 
c.  7.  if  any  servant  embezzles  his  master's  goods  to  the  value  of  forty 
ahillings,  it  is  made  felony ;  except  in  apprentices,  and  servants  under 
eighteen  years  old  (4),  (5).     But  if  be  had  not  the  possession,  but  only 

(c)  S  Inst.  107. 

coqM  h«T«  withheld  It  from  the  owner,  the 
taking  is  a  larceny.  R.  dc  R.  C.  C.  470.  3 
Barn.  J.  Sith  ed.  240.  8.  C.  And  a  man  may 
be  aeeeaaaiy  after  the  fact  to  a  larceny  com- 
mitted on  hunaelf,  by  receiving  and  hartx>Qring 
tiie  thief  instead  of  bringing  him  to  justice, 
FosL  123  ;  but  a  joint  tenant  in  common  of 
•fFects  cannot  be  gailty  of  larceny  in  appro- 
oriating  the  whole  to  his  own  parpose,  1  Hale, 
613 ;  bat  if  a  part-owner  of  property  steal  it 
from  the  person  in  whose  costody  it  is,  and 
who  is  TupoHnhUJor  Um  Mfktjf,  he  is  guilty  of 
larceny.  R.  d(  R.  G.  C.  478.  3  Bum  J.  24th 
•d.  241.  S.  C.  Nor  can  a  wife  commit  larceny 
of  her  husband's  goods,  because  his  custody 
is,  in  law,  her's,  and  they  are  considered  as 
one  person.  1  Hale,  514.  On  the  same 
ground  no  third  peisoa  can  be  guilty  of  lar- 
ceny br  receiring  the  basband's  cochIs  from 
the  wife,  and  if  she  keep  the  key  of  the  place 
where  the  property  is  kept,  her  privity  will  be 
presomed,  ana  the  defendant  mast  be  acquit- 
ted. lLeafih,47.  See  1  Hale,  45. 51 S.  Kel. 
37. 

T%e  takmgmuMt  ahpayt  he  agahut  the  mU  of 
the  MMMT,  i  Xeach,  47 ;  but  if  the  owner,  in 
order  to  detect  a  number  of  men  in  the  act  of 
stealing,  directs  a  servant  to  appear  to  encoa- 
rage  the  design,  and  lead  them  on  till  the  of- 
fence is  complete,  so  long  as  he  did  not  in- 
duce the  original  intent,  but  only  provided  for 
its  discovery  after  it  was  formed,  the  crimi- 
nality of  the  thieves  will  not  be  destroyed.  2 
Leach,  913.  So  if  a  man  be  suspected  of  an 
intent  to  steal,  and  another,  to  try  him,  leaves 
property  in  his  way,  which  he  takes,  he  is 
fuiity  of  larceny.  2  Leach,  921.  And  if,  on 
thieves  bieaking  in  to  plunder  a.  house,  a  ser- 
raat,  by  desire  of  his  master,  shew  them 
wl^re  the  plate  is  kept  which  they  remove, 

(6)  In  NewYork,  ombetilement  by  clerks. 
See.  except  apprentices  and  persons  under  18 
veais  of  age,  or  taking,  secreting,  dee.  with 
—"—'.  to  embeasle,  is  pvnished  in  the  tame 
I  of  ortiein  of  the  MUM  v»- 


this  circumstance  will  not  affect  the  crime.  2 
Leach.  922. 

(4)  The  above  statutes,  with  others  on  the 
same  subject,  are  repealed  by  the  7  and  8  Geo. 
lY.  c.  27 ;  and  by  the  7  and  8  Geo.  lY.  c.  29, 
^  46,  any  clerk  or  servant  stealing  any  chattel, 
money,  or  valuable  security  belonging  to,  or 
in  the  possession  or  power  of  hit  master,  is 
punishaule  with  transportation  for  any  term 
not  exceeding  fourteen  years,  and  not  less 
than  seven,  or  with  imprisonment  for  any  term 
not  exceeding  three  years,  with  whippings. 
S.  47  enacts,  that  any  clerk  or  servant,  or  per- 
son employed  as  such,  receiving  or  takmg, 
by  virtue  of  such  employment,  mto  his  pos- 
session, any  chattel,  money,  or  valuable  secu- 
rity, for,  or  in  the  name,  or  on  the  account  of 
his  master,  and  fraudulently  embezzling  the 
same,  or  any  part  thereof,  shall  be  deemed  to 
have  feloniouslv  stolen  the  same  from  his 
master,  although  such  chattel,  dec,  was  not 
received  into  the  master's  possession  other- 
wise than  by  the  actual  possession  of  such 
clerk  or  servant,  or  other  person  so  employed, 
and  shall  be  liable  to  any  of  the  punishments 
set  forth  in  s.  45.  By  s.  48,  "  for  preventing 
the  difficulties  that  have  been  escperienced  in 
the  prosecution  of  the  last-mentioned  offend - 
ers,''  it  is  enacted,  "  that  it  shall  be  lawful  to 
charge  in  the  indictment,  and  proceed  against 
the  offender  for  any  number  of  distinct  acts  of 
embezzlement  not  exceeding  three,  which 
may  have  been  committed  by  aim  against  die 
same  master,  within  the  space  of  six  calendar 
months  from  the  first  to  Vm  last  of  such  acts ; 
and  in  every  such  indictment,  except  where 
the  offence  shall  relate  to  any  chattel,  it  shsll 
be  sufficient  to  sUege  the  embezzlement  to  be 
of  money,  without  specifyins  any  particular 
coin  or  valuable  security ;  and  such  allegation, 

lue  would  be  punished.  (2  R.  S.  878,  ^  59, 
dec.)  The  buTm^  or  receiving  embessled  pro- 
perty koowinsly,  is  punished  in  the  same  way. 
(Id.  ^  61.)  Canrieis  are  also  punished  in  the 
Mao  wsgr  far  enbeuliiif,  dee.    (Id.  ^  62.) 
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the  care  and  oversight  of  the  goods,  as  the  butler  of  the  piste,  die  shep- 
herd of  the  sheep,  and  the  like,  the  embezzling  of  them  is  felony  at  common 
law  {d).  So  if  a  guest  robs  his  inn  or  tavern  of  a  piece  of  plate,  it  is  lar- 
ceny :  for  he  hath  not  the  possession  delivered  to  him,  but  merely  the  use  (<), 
and  so  it  is  declared  to  be  by  statute  3  ^  4  W.  &  M.  c.  9.  if  a  lodger  runs 
away  with  the  goods  from  his  ready  furnished  lodgings  (6).  Under  some 
circumstances  fdso  a  man  may  be  guilty  of  felony  in  taking  his  own  goods : 
as  if  he  steals  them  from  a  pawnbroker,  or  any  one  to  whom  he  hath  de- 
livered and  entrusted  them,  with  intent  to  charge  such  bailee  with  the  va- 
lue ;  or  if  he  robs  his  own  messenger  on  the  road,  with  an  intent  to  charge 
the  hundred  with  the  loss  according  to  the  statute  of  Winchester  (/). 
2.  There  must  not  only  be  a  taking,  but  a  carrying  away  {7) ;  eepUetas^ 


(d)  1  Ha1.P.  C.  906. 
«)  1  Hawk.  p.  CM. 


if)  Fott.  ISS,  194. 


•o  far  u  regards  the  description  of  the  pro- 

Grty,  shall  be  sustained,  if  tne  offender  snsll 
proved  to  have  embezzled  any  amount, 
although  the  particular  species  of  coin  orTslu- 
able  security  of  which  such  amount  was  com- 
posed shall  not  be  proved  ;  or  if  he  shall  be 
proved  to  have  embezzled  any  piece  of  coin 
or  valuable  security,  or  anv  portion  of  the  va- 
lue thereof,  although  such  piece  of  coin  or 
valuable  security  may  have  been  delivered  to 
him  in  order  that  some  part  uf  the  value  there- 
of should  be  returned  to  the  party  delivering 
the  same,  and  such  part  shall  have  been  re- 
turned accordingly."  Each  set  of  embezzle- 
ment should  be  set  forth  in  a  separate  count, 
and  the  prosecutor  cannot  be  compelled  to 
elect  which  he  will  singly  proceed  upon.  The 
indictment  need  not  state  from  whom  the  roo- 
nev  alleged  to  have  been  embezzled,  was  re- 
ceived. Rex  V.  Beacall,  i  C.  and  P.  454. 
The  da^  laid  is  not  material.  By  statute  5 
Geo.  I V .  c.  20,  ^  10,  persons  employed  in  the 
post-office  embezzling  notes,  parliamentsry, 
proceedings,  or  newspapers,  &c.,  are  guilty 
of  a  misdemeanor,  ana  punishable  by  fine  and 
imprisonment,  the  offence  to  be  tried  either 
where  committed  or  where  the  offender  is  ap- 
prehended. 

By  7  and  8  Geo.  IV.  c.  29,  ^  49,  bankers, 
merchants,  brokers,  attorn  ies,  and  other 
agents,  embezzling  money  intrusted  to  then^ 
to  be  applied  to  any  special  purpose,  or  em- 
bezzling any  goods,  or  valuable  security  in- 
trusted to  them  for  Mife  custody,  or  for  any 
special  purpose,  are  guilty  of  a  misdemeanor, 
and  punishable  in  any  of  the  modes  pointed 
out  ID  8. 46.  S.  60  provides,  that  the  Act  shall 
not  affect  trustees  or  mortgagees ;  nor  hankers, 
6te.  receiving  money  due  on  securities,  or  dis- 

S>sing  of  securities  on  which  they  have  a  lien, 
y  a.  51,  factors  pledging  for  their  own  use 
siiiy  goods,  or  documents  relating  to  goods,  in- 
trusted to  them  for  the  purpose  of  sale,  are 
guilty  of  a  misdemeanor,  and  punishable  by 
transportation  for  fourteen  or  seven  years,  or 
by  fine  and  imprisonment,  as  the  court  shall 
award ;  the  clause  not  to  extend  to  cases  where 
the  pledge  does  not  exceed  the  amount  of 
their  lien.  And  by  s.  52,  these  provisions  as, 
to  agents  shall  not  lessen  any  remedy  which 
ibe  party  aggrieved  previously  had,  at  law  or 
in  equity.    A  peison  introstad  as  a  privrnte 


friend,  with  a  bill  to  get  it  discounted,  and  con- 
verting it  to  his  own  use,  is  not  an  agent  withbk 
the  meaning  of  the  Act.  Rex  «.  Prince,  2  C. 
and  P.  517. 

(6)  Repealed  by  7  and  8  Geo.  IV.  c.  27 ;  and 
by  7  and  8  Geo.  IV .  c.  29,  ^  45,  it  is  eoaeled» 
that  if  any  person  shall  steal  any  chattel  or 
fixture  let  to  be  used  by  him  in  or  with  any 
house  or  lodfinff,  he  shall  be  £uiUy  of  felony, 
and  be  punisnecl  as  for  simple  larceny ;  and 
the  indictment  may  be  preferred  in  the  common 
form  as  for  larceny,  and  as  if  the  offender  were 
not  a  tenant  or  lodger,  and  in  either  case  the 

f trope rty  ma^  be  laid  in  the  owner  or  person 
etting  to  hire.  In  Healey's  case,  R.  and  M. 
1,  it  was  considered  unnecessary  to  state  by 
whom  the  lodging  was  let,  the  Judges  holdins 
that  the  letting  might  be  stated  either  accord- 
ing to  the  fact,  or  according  to  the  legal  opera- 
tion. The  statement  as  to  the  partif  by  whom 
the  lodging  is  let,  would  be  regulated  by  this 
case  under  the  present  Act. 

(7)  If  a  thief  cut  a  belt  on  which  s  purse  in 
hung,  and  it  drops  to  the  ground  where  he 
leaves  it,  or  if  he  compel  a  man  to  lay  down 
goods  which  he  is  carrying,  and  is  apprehend- 
ed before  he  raises  them  from  the  ground,  tho 
crime  is  incomplete.  1  Leach,  322.  n.  bL  1 
Hale,  533.  Ana  if  goods  are  tied  to  a  strings 
which  is  fastened  at  one  end  to  a  counter,  ana 
a  person  intending  to  steal  them  takes  hold  of 
the  other,  and  removes  them  towards  the  door 
as  far  as  the  string  will  permit  him,  this  will 
be  no  felony.  So  where  the  prosecutor  bad 
his  keys  tied  to  the  strings  of  his  purse  in  his 
pocket,  which  the  prisoner  endeavoured  to 
take  from  him  and  was  detected  with  the 
purse  in  his  hand,  but  the  strings  still  hung  to 
the  pocket  by  the  keys,  this  was  holden  to  be 
no  asportation,  and  therefore  no  larceny  was 
committed.  1  Leach,  321.  n.  a.  1  Hale,  508. 
But  a  very  slight  asportation  will  suffice. 
Thus,  to  snatch  a  diamond  from  a  lady's  ear, 
which  is  instantly  dropped  among  the  curls  of 
her  hair.  1  Leach,  320.  2  East,  P.  C.  557  ; 
to  remove  sheets  from  a  bed  and  cany  them 
into  an  adjoining  room,  1  Leach,  228,  in  aotee 
—to  take  plate  from  a  trunk,  and  lay  it  on  the 
floor  with  intent  to  carry  it  away,  ibid.— and  to 
remove  a  package  from  one  part  of  a  waggon 
to  another,  with  a  view  to  steal  it,  1  Leach, 
236.  have  lespeetively  been  holdea  lo  be  felo 
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porkmit  was  the  old  law-latin.  A  bare  removal  from  the  place  in  which  he 
found  the  goods,  though  the  thief  does  not  quite  make  off  with  them,  is  a  suf- 
ficient asportation,  or  carrying  away.  As  if  a  man  be  leading  another's  horse 
out  of.  a  dose,  and  be  apprehended  in  the  fact ;  or  if  a  guest,  stealing 
goods  out  of  an  inn,  has  removed  them  from  his  chamber  down  stairs  : 
Siese  have  been  adjudged  sufficient  carryings  away,  to  constitute  a  lar- 
ceny {g).  Or  if  a  thief,  intending  to  steal  plate,  takes  it  out  of  a  chest  in 
which  it  was,  and  lays  it  down  upon  the  floor,  but  is  surprised  before  he  can 
make  his  escape, with  it;  this  is  larceny  (A). 

*d.  This  taking,  and  carrying  away,  must  also  he  felonious;    [*232] 
that  is,  done  ammo  farandi :  or,  as  the  civil  law  expresses  it,  lucri 
causa  (t)  (8).     This  requisite,  besides  excusing  those  who  labour  under  in- 


(r)  S  IiMt.  106, 109. 
Oi)  1  Hawk.  P.  C.  98. 


(t)  Inst.  4. 1. 


?] 


nies,  and  where  prisoner  had  lifted  up  a  bag 
from  the  bottom  of  a  boot  of  a  coach,  but 
was  detected  before  he  had  got  it  out,  it  did 
not  appear  that  it  was  entirely  removed  from 
the  space  it  at  first  occupied  in  the  boot,  but 
the  raising  it  from  the  bottom  bad  completely 
removed  each  part  of  it  from  the  soace  that 
specific  part  occupied,  this  was  hela  a  com- 

dete  asportation.     1  Ry.  and  Moody,  C.  C. 

4.  But  if  the  defendant  merely  change  the 
position  of  a  packsge  from  lying  endways  to 
lengthways,  for  the  greater  convenience  of  tak- 
ing out  its  oontento,  and  cuts  the  outside  of  it 
for  that  purpose,  but  is  detected  before  he  has 
taken  any  tnin^,  there  will  be  no  larceny  com- 
mitted. Id.  ibid,  in  notes.  Where  it  is  one 
continuing  transaction,  though  there  be  seve- 
ral distinct  asportations  in  law  by  several  per- 
sons, yet  all  may  be  indicted  as  principals  who 
concur  in  the  relony  before  the  final  carnring 
away  of  the  goods  from  the  virtual  custody  of 
the  owner,  2  East  P.  C.  557 ;  but  two  cannot 
be  convicted  upon  an  indictment  charging  a 
joint  larceny,  unless  there  be  evidence  to  sa- 
tis^ a  jury  that  they  were  concerned  in  ajoint 
taking.  2  Stark,  on  Evidence,  840.  It  one 
steal  another  man's  ^oods,  and  afterwards 
another  stealeth  from  him,  the  owner  may  pro- 
secute the  first  or  the  second  felon  at  his 
choice.  Dalt.  c.  1S2.  There  is  no  occasion 
that  the  carrying  away  be  by  the  band  of  the 
party  accused,  for  if  he  procured  an  innocent 
agent,  as  a  child  or  a  lunatic,  to  take  the  pro- 
perty, or  if  he  obtained  it  from  the  sherifif  by  a 
replevin,  without  the  slightest  colour  of  title, 
and  with  a  felonious  design,  he  will  himself  be 
a  principal  offender.    Hawk.  b.  ] .  c.  33.  s.  12. 

(8)  The  felonious  quality  consists  in  the  m- 
teniian  of  the  prisoner  to  defraud  the  owner, 
and  to  apply  the  thing  stolen  to  his  own  use : 
and  it  is  not  necessary  that  the  taking  should 
be  done  hieri  causa;  taking  with  an  mtent  to 
destroy  will  be  sufficient  to  constitute  the  of- 
^nee  if  done  to  serve  the  prisoner  or  another 
person  though  not  in  a  pecuniary  wa3r.  R.  &  R. 
C.  C.  292.  In  a  late  singular  case  it  was  de- 
termined, that  where  a  servant  clandestinely 
took  his  master's  com,  though  to  cive  it  to 
his  master's  horses,  he  was  guilty  of  laroeny, 
the  serraat  in  some  degree  being  likely  to  di- 
miniah  his  labour  therel^.    R.  d(  R.  G.  G. 


307.  3  Bum  J.  24th  edit.  209.  (See  a  late 
case,  Rus.  ^  Ry.  C.  G.  118.  under  very  parti- 
cular circumstances.)  It  is  sufficient  if  the 
prisoner  intend  to  appropriate  the  value  of  the 
chattel  and  not  the  chattel  itself  to  his  own  use, 
as  where  the  owner  of  goods  steals  them  from 
his  own  servant  or  bailee  in  order  to  charge 
him  with  the  amount.  7  Hen.  VI.  f.  43.  The 
intention  must  exist  at  the  time  of  the  taking, 
and  no  subsequent  felonious  intention  will 
render  the  previous  taking  felonious. 

We  have  seen  that  a  taking  by  finding,  and 
a  subsequent  conversion,  will  not  amount  to  a 
felony.  3  Inst.  108.  1  Hawk.  c.  33,  s.  2.  2 
Russ.  1041.  But  if  the  goods  are  found  in  the 
place  where  they  are  usually  suffered  to  lie, 
as- a  horse  on  a  common,  cattle  in  the  owner's 
fields,  or  money  in  a  place  where  it  clearly  ap- 
pears the  thief  knew  the  owner  to  have  con- 
cealed it,  1  Hale,  507, 506.  2  East  P.  G.  664 ; 
or  if  the  finder  in  anv  way  know  the  owner, 
or  if  there  be  any  mark  on  the  goods  by  which 
the  owner  can  be  ascertained,  see  3  Bum  J. 
24th  edit.  213,  the  taking  will  be  felonious. 
So  if  a  parcel  be  left  in  a  hackney  coach,  and 
the  driver  open  it,  not  merely  from  curiosity, 
but  with  a  view  to  appropriate  part  of  its  con- 
tents to  his  own  use,  or  if  the  prosecutor  order 
him  to  deliver  the  packaie  to  the  servant,  and 
he  omits  so  to  do,  be  will  be  guilty  of  felony* 
2  East  P.  G.  664.  1  Leaoh,  413,  15,  and  in 
notis. 

Where  the  taking  exists,  but  without  fraud, 
it  may  amount  only  to  a  trespass.  This  is  also 
a  point  frequently  depending  on  circumstantial 
evidence,  and  to  be  left  for  the  jury's  decision. 
Thus,  where  the  prisoners  entered  another's 
stable  at  night  and  took  out  his  horses,  and 
rode  them  thirty-two  miles,  and  left  them  at 
an  inn,  -and  were  afterwards  found  punning 
their  journey  on  foot,  they  were  held  to  have 
committed  only  a  trespass,  and  not  a  felony. 
2  East,  P.  G.  662.  It  depends  also  on  circum- 
stances what  offence  it  is  to  force  a  man  in 
the  possession  of  goods  to  sell  them ;  if  the 
defendant  takes  them,  and  throws  down  more 
than  their  value,  it  will  be  evidence  that  it 
was  only  trespass ;  if  less  were  offered,  it 
would  probably  be  re£[arded  aa  felony.  1  East 
Rep.  615.  636.  And  it  seems  that  the  taking 
may  be  only  a  trespass,  where  the  original  «s* 
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captcities  of  mind  or  will  (of  whom  we  spoke  sufficiently  at  the  entnmem 
of  this  book)  (k),  indemnifies  also  mere  trespassers,  and  other  petty  offend- 
ers. As  if  a  seryant  takes  his  master's  horse  without  his  knowl^ge,  and 
brings  him  home  again:  if  a  neighbour  takes  another's  plough  that  is  left 
in  the  field,  ai^d  uses  it  upon  his  own  land,  and  then  returns  it :  if  under  co- 
lour of  arrear  of  rent,  where  none  is  due,  I  distrain  another's  cattle,  or 
seize  them :  all  these  are  misdemeanors  and  trespasses,  but  no  felonies  (i). 
The  ordinary  discovery  of  a  felonious  intent  is  where  the  party  doth  it 
clandestinely ;  or,  being  charged  with  the  fact,  denies  it  But  this  is  by  no 
means  the  onfy  criterion  of  criminality :  for  in  oases  that  may  amount  to 
larceny  the  variety  of  circumstances  is  so  great,  and  the  complications 
thereof  so  mingled,  that  it  is  impossible  to  recount  all  those,which  may  evi- 
dence a  felonious  intent,  or  animumfurandi :  wherefore  they  must  be  left  to 
the  due  and  attentive  consideration  of  the  court  and  jury. 

4.  This  felonious  taking  and  carrying  away  must  be  of  the  personal 
goods  of  another :  for  if  they  are  things  real^  or  savour  of  the  reality,  lar- 
ceny at  the  common  law  cannot  be  committed  of  them  (9).  Lands,  tene- 
ments, and  hereditaments  (either  corporeal  or  incorporeal)  cannot  in  their 
nature  be  taken  and  carried  away.  And  of  things  likewise  that  adhere 
to  the  freehold,  as  com,  grass,  trees,  and  the  like,  or  lead  upon  a  house,  no 
larceny  could  be  committed  by  the  rules  of  the  common  law :  but  the 
severance  of  them  was,  and  in  many  things  is  still,  merely  a  trespass  which 
depended  on  a  subtilty  in  the  legal  notions  of  our  ancestors.  These  things 
were  parcel  of  the  real  estate ;  and  tiierefore,  while  they  continued  sOp 

could  not  by  any  possibility  be  the  subject  of  theft,  being  ab- 
[*233]    solutely  fixed  and  immoveable  (m).    And  if  they  were  ^severed 

by  violence,  so  as  to  be  changed  into  moveables  ;  and  at  the  same 
time,  by  one  and  the  same  continued  act,  carried  off  by  the  person  who  se- 
vered them  ;  they  could  never  be  said  to  be  taken  from  the  proprietor^  m 
this  their  newly  acquired  state  of  mobility  (which  is  essential  to  the  nature 
of  larceny),  being  never,  as  such,  in  the  actual  or  constructive  possession 
of  any  one,  but  of  him  who  committed  the  trespass.  He  could  not  in 
strictness  be  said  to  have  taken  what  at  that  time  were  the  personal  goods 
of  another,  since  the  very  act  of  taking  was  what  turned  them  into  person- 
al goods.  But  if  the  thief  severs  them  at  one  time,  whereby  the  trespass 
is  completed,  and  they  are  converted  into  personal  chattels,  in  the  construc- 
tive possession  of  him  on  whose  soil  they  are  left  or  laid ;  and  come  min 
at  another  time,  when  they  are  so  turned  into  personalty,  and  takes  £em 

(k)  See  ram  10.  (m)  See  Book  H.  p.  16. 

(0  1  Hal.  P.  C.  509l 

naU  wu  felonioai.    Thni,  if  a  mui  tearchec  82.    2  Ravm.  276.    2  Vent.  94.*  A  taking  bf 

the  pockets  of  another  for  money,  and  finda  mere  accioent,  or  ia  joke,  or  misukinc  aao- 

none,  and  afterwarda  throws  the  saddle  from  ther*8  property  for  one's  own,  is  neither  legally 

his  horse  on  the  ground,  and   scatters  bread  nor  morally  a  crime.    2  Hale,  507.  509. 

from  his  packages,  he  will  not  be  guilty  of  (9)  By  statate  7  aiid  8  Geo.  IV.  c.  29,  ^  S3» 

robbery,  2  East  P.  C.  662,  though  he  might  the  stealing  any  deecription  of  wiitiags  rdat- 

certainly  have  been  indicted  for  felooioosly  ing  to  the  title  of  roaf  estates  is  ponishshto 

assaulting  ?rith  intent  to  steal,  for  that  offence  with  transportation  for  seren  /ears,  or  with 

was  complete.  fine  and  imprisonment  at  the  diacrstioa  of  tha 

The  openness  and  notoriety  of  the  taking,  court ;  and,  by  ^  24,  these  prorisioBS  ate  not 

when  possession  has  not  been  obtained  by  to  deprive  the  party  ag^ered  of  the  lemedtes 

force  or  stratagem,  is  a  strong  ciroumstance  he  now  has,  at  law  or  in  equity.    This  enael- 

to  robot  the  inference  of  a  felonious  intention,  ment  is  new.    See  3  Inst.  109 ;  1  Hale,  110. 

1  Hale,  507.    East  P.  C.  661,  662. ;  but  this  See  note  1,  p.  SS9. 
akme  will  not  make  it  the  less  a  fekiny.    KeL 
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away ;  it  is  larceny  :  and  so  it  is,  if  the  owner,  or  any  one  else,  has  seyered 
them  (n).  And  now  by  the  sti^tute  4  Geo.  II.  c.  42.  to  steal,  or  rip,  cut  or 
break  with  intent  to  steal,  any  lead,  or  iron  bar,  rail,  gate,  or  palisado,  fixed 
to  a  dwelling-house  or  out-house,  or  in  any  court  or  garden  thereunto  be- 
longing, or  to  any  other  building,  is  made  felony,  liable  to  transportation  for 
seven  years  (10) ;  and  to  steal,  damage,  or  destroy  underwood  or  I^edges,  and 
the  like  (11),  to  rob  orchards  or  gardens  of  fruit  growing  therein  (12),  to  steal 
or  otherwise  destroy  any  turnips,  potatoes,  cabbages,  parsnips,  pease,  or 
carrots,  or  the  roots  of  madder  when  growing,  are  (o)  pumshed  criminally 
(13),  by  whipping,  small  fines,  imprisonment,  and  satisfaction  to  the  party 
wronged,  accordmg  to  the  nature  of  the  offence.  Moreover,  the  stealing 
by  night  of  any  trees,  or  of  any  roots,  shrubs,  or  plants  of  the  value  of  5«. 
is  by  statute  6  Geo.  III.  c.  36.  made  felony  in  the  principals,  aiders,  and 
abettors,  and  in  the  purchasers  thereof,  knowing  the  same  to  be  stolen : 
and  by  statutes  6  Geo.  III.  c.  48.  and  13  Geo.  III.  c.  33.  the  steal- 
ing of  any  timber  trees  therein  specifed  (p),  and  of  any  root,  *vshrub  [*234] 
or  plant,  by  day  or  night,  is  liable  to  pecuniary  penalties  for  the 
two  first  offences,  and  for  the  third  is  constituted  a  felony  liable  to  transpor* 
tation  for  seven  years  (14).  Stealing  ore  out  of  minea  i&  also  no  larceny,  up- 
on the  same  principle  of  adherence  to  the  freehold ;  with  an  exception  only 

^)  9  Inst.  109.    1  Hal.  P.  C.  610. 

.  -  «.  .  .-.«„_  -  •     ,.  «-_  "  g^3^    »iwt^      ^ 

IS    maple,  and  hornbeam. 


^., (j>)  Oak,  beech,  ehesmit.walnat,aih,  elm,  cedar, 

(•)  SUt  43^Eliz.  c.  7.    15  Car.  11.  c.  1    81  Oao.    fir,  asp,  lime,  lycamore,  birch,  poplar,  alder,  larch. 


ILcSS.    OGeo.  Ul.e.4a    0Oei>.m.c41 
Geo.  111.  c.  SS, 


(10)  By  aUtuto  7  and  8  Oeo.  IT.  o.  29,  ^  4^, 
•temUng,  ripping,  cutting,  pr  breaking  with 
intent  to  ateal,  any  glaas  or  woodwork  belong- 
ing to  any  building,  or  any  nteneil  or  fixture 
made  of  metal  or  other  material  fixed  in  or  to 
any  building  whataoerer,  or  metal  fixturea  i& 


Talue  of  the  articles  stolen ;  and  the  second 
offence  is  felony,  punishable  as  in  the  ease  of 
simple  larceny. 

(13)  By  7  and  8  Oeo.  IT.  c.  29,  ^  43,  the 
first  offence  is  punishable  with  hara  labour 
and  imprisonment  not  exceeding  one  month. 


land  being  private  property,  or  for  a  fence  to    or  with  a  fine  not  exceeding  1/.,  besides  the 
any  house,  nrden,  or  area,  or  in  any  square,    value  of  the  articles  stolen,  and. the  second 
die.  is  a  felony  poniahabU  at  in  the  eaae  of     " 
aimple  laroeny. 
(11)  By  statute  7  and  8  Oeo.  IV.  e.  30,  ^ 


19,  persons  maliciously  destroying  or  damag- 
unaerwood. 


Log  any  trees,  shrube,  or 
ang  in  any  park,  pleasure-ground,  garden, 
orchard,  or  avenue,  {m  case  the  injury  exceeds 
the  sum  of  1/.,)  shall  be  guilty  of  felony,  and 
be  punished  *with  transportation  for  seven 
yeaia,  or  impriaonment  not  exceeding  two 
yeara,  with  public  whipping  in  addition ;  and 
eommitting  the  offence  on  trees,  dec.  growing 
elsewhere,  (where  the  injury  exceeds  51.)  is 
•ttbject  to  the  same  punishment.  And  by  ^ 
90,  destroring  such  property  wheresoever 
growing,  of  any  value  above  one  shilling, 
fenders  the  offender  liable  to  a  fine  of  6L  for 
the  first  offence  ;  to  hard  labour  and  imprison- 

■lent  not  exceeding  twelve  months  for  the    , 

aeoond  offence,  with  whipping  in  addition ;    punishment.    And,  by  ^  39,  stealing,  or  da- 


offence  with  whipping,  and  imprisonment  for 
a  term  not  exceeding  six  months.  The  words 
of  the  Act  are  stealing  or  destroying  "  any 
cultivated  root  or  plant  used  for  the  food  of 
man  or  beast,  or  for  medicine,  or  for  distilling, 
or  for  dyeing,  or  for  or  in  the  course  of  any 
manufacture,  and  growing  in  any  land  open 
or  enclosed  not  being  a  garden,  orchard,  or 
nursery-ground.** 

(14)  By  7  and  8  Oeo.  JV.  c  29,  ^  38,  pes- 
sons  stealing  or  destroying  with  intent  to 
steal,  any  tree,  shrub,  or  underwood,  growing 
in  any  park,  pleasure-ground,  garden,  or  near 
houses,  (where  the  injury  exceeds  the  sum  of 
ID  are  guilty  of  felonv,  and  liable  to  be  pu- 
nished as  in  cases  of  simple  larceny;  and 
stealing,  or  damaging  with  intent  to  steal, 
such  property  elsewhere,  above  the  value  of 
bL  is  declared  felony,  and  liable  to  the  i 


to  transportation  or  imprisonment  as  in 
tlie  last  section,  as  for  a  felony,  for  a  third  of- 


(12)  By7and  8  Oeo.  IT.  e.  29,  6  42,  steal- 
ing  or  destroying  any  plant,  root,  fruit,  or  ve- 
getable production,  growing  in  any  garden, 
orchard,  nursery-ground,  hot-house,  green- 
koose,  or  conservatory,  is  punishable,  for  a 
first  offence,  with  imprisonment  and  hard  1a- 
bovr,  not  exceeding  six  oalendar  months,  or  a 
fine  not  exceeding  20L,  over  and  abova  the 
IToL.  II.  73 


maging  with  intent  to  steal,  anv  trees,  shrubs, 
dec.,  wneresoever  growing,  to  the  value  of  one 
shilling,  is  punishable  with  a  fine  of  5L  for 
the  first  offence ;  with  hard  labour,  whipping, 
and  imprisonment,  not  exceeding  twelve 
months,  tor  the  second  offence ;  and  the  third 
offence  is  felony,  punishable  as  in  case  of 
simple  larceny.  There  seems  to  be  no  pa- 
nishment  if  the  property  stolen  or  destroyed  be 
under  the  value  of  a  shilling*  . 
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to  mines  of  black  lead,  the  stealing  of  ore  ont  of  wUcb,  or  entering  the  saifiV 
with  intent  to  steal,  is  felony,  punishable  with  imprisonment  and  whipping;^ 
or  transportation  not  exceeding  seven  years ;  and  to  escape  from  snch  im- 
prisonment, or  return  from  such  transportation,  is  fefony  without  benefit  of 
clergy,  by  statute  35  Geo.  II.  c.  10  (15).  Upon  nearly  the  same  principle 
the  stealing  of  writings  relating  to  a  real  estate  is  no  felony ;  but  a  tres- 
pass (q) :  because  they  concern  the  land,  or  (according  to  our  technical 
language)  savour  of  the  reaUty,  and  are  considered  as  part  of  it  by  the 
law  :  so  that  they  descend  to  the  heir  together  with  the  land  which  they 
concern  (r). 

Bonds,  bills,  and  notes,  which  concern  mere  choses  in  action^  were  also  at 
the  common  law  held  not  to  be  such  goods  whereof  larceny  might  be  com- 
mitted ;  being  of  no  intrinsic  value  (s) ;  and  not  importing  any  property 
in  possession  of  the  person  from  whom  they  are  taken^  But  by  the  statute 
2  Geo.  11.  c.  25.  they  are  now  put  upon  the  same  footing,  with  respect  to 
larcenies,  as  the  money  they  were  meant  to  secure  (16),  (17).  By  statute 
15  Geo.  II.  c.  13.  officers  or  servants  of  the  bank  of  England,  secreting  or 
embezzling  any  note,  bill,  warrant,  bond,  deed,  security,  money,  or^ects 
intrusted  with  them  or  with  the  company,  are  guilty  of  felony  without  be- 
nefit of  clergy  (18).  The  same  is  enacted  by  statute  24  Geo;  U.  c.  11. 
with  respect  to  officers  and  servants  of  the  south-aea  company.  And  by 
statute  7  Geo.  III.  c.  50,  if  any  officer  or  servant  of  the  post-office  shall  se** 
Crete,  embezzle,  or  destroy  any  letter  or  pacquet,  containing  any  bank  note 

or  other  valuable  paper  particularly  specified  in  the  act,  or  shall 
[*235]    steal  the  same  out  of  any  letter  or  *pacquet,  he  shall  be  guilty  of 

felony  without  benefit  of  clergy.  Or,  if  he  shall  destroy  any  letter 
or  pacquet  with  which  he  has  received  money  for  the  postage,  or  shall  ad- 
vance die  rate  of  postage  on  any  letter  or  pacquet  sent  by  the  post,  and  shall 
secrete  the  money  received  by  such  advancement,  he  shall  be  guilty  of  sin^ 
gle  felony  (19).  Larceny  also  could  not  at  common  law  be  committed  of 
treasure-trove  or  wreck,  till  seized  by  the  king  or  him  who  hath  the  franchise, 
for  till  such  seizure  no  one  hath  a  determinate  property  therein.  But,  by 
statute  26  Geo.  II.  c.  19.  plundering  or  stealing  from  any  ship  in  distress 

(q)  1  Hal.  P.  C.  510.    Stra.  1137.  («)  8  Rap.  33. 

(r)  See  Book  IL  page  438. 

(15)  By  7  and  8  Geo.  IV.  c.  29,  ^  37,  steal-  able  to  bearer,  is  not  a  valoable  seeuiity  with" 
ing  or  severing  with  intent  to  steu,  any  ore,  in  the  meaning  of  the  Act.  Riez  v.  YateSf 
or  other  sabstance,  from  certain  mines,  is  fe-    Car.  C.  L.  273,  233. 

lony,  and  punishable  as  in  case  of  simple  lar-  (18)  See  note  5,  p.  231,-and  the  statute  there 

ceny.    The  25  Geo.  II.  c.  105,  is  repealed  l^  referred  to. 

7  and  8  Geo.  IV.  c.  27.  (19)  See  5  Gw.  III.  c.  25 ;  42  (?eo.  IH  e. 

(16)  See  2  R.  S.  679,  6  66,  &cr.  81  ;  and  SZ  CTeo.  III.  c.  143,  with  respect  ta 

(17)  Repealed  by  7  and  8  GT.  IT.  c.  27 ;  and  these  offences ;  by  the  latter  of  which  sta- 
by  7  and  8  G.  IV.  c.  29,  ^  5,  persons  stealing  tutes,  the  provisions  of  the  former  are  inoovpo- 
any  tally,  order,  or  other  security,  either  pub-  rated,  and  accessaries  before  the  fact  are  oost- 
lic  or  private,  relating  to  this  country,  or  to  ed  of  clergy^  and  may  be  tried  before  the  prineip 
any  foreign  state,  or  any  debenture,  deed,  pal  is  convicted*.  Tnacaseunder7GeowlH.e> 
bond,  bill,  note,  warrant,  order,  or  other  secu-  50,  where  a  person  was  indicted  as  chaii|af 
rity  for  money,  or  any  order  for  the  delivery  of  and  sorter,  and  was  acquitted'  on  this  special 
goods,  shall  be  guilty  of  felony,  and  punished  count,  it  was  held  that  he  could  not  be  etm* 
as  though  they  had  stolen  any  chattel  of  equal  victed  on  a  general  count  as  a  penon  employ- 
value,  according  to  the  interest  the  parties  ed  in  the  post-office,  on  evidence  that  he  was 
have  in  the  securities  stolen:  and  all  the  docu-  no  otherwise  employed  than  as  a  sorter. 
ments  enumerated  in  the  Act  shall  be  deem-  8haw*s  case,  2  East,  P.  C.  580.  A  bill  of  ex*> 
ed  to  be  included  in  the  words  **  valuable  se-  change  may  be  laid  as  a  wtrrantfor  tktpavmMi 
eority."  </ money  within  that  statute.     WiUoo^ibf's 

A  check  on  a  banker,  written  on  onstamped    ease,  2  East,  P.  C.  581. 
paper,  payable  to  D.  F.  J.,  and  not  made  pay- 
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^wlnrther  wreck  or  no  wreck)  is  felony  wickom  benefit  of  dergy :  in  like 
raaBBor,  as,  by  the  civil  law  (s),  this  inhumanity  is  ponished  in  &e  same  de- 
gree as  the  most  atrocious  theft  (20). 

Larceny  also  cannot  be  committed  of  such  animals,  in  which  there  is  no 
property  either  absolute  or  qualified ;  as  of  beasts  that  are  ferae  naturae^ 
and  unreclaimed,  such  as  deer,  hares,  and  conies,  in  a  forest,  chase,  or 
warren ;  fish,  in  an  <^en  nvser  or  pond :  or  wiid  fowls  at  their  natural  liber- 
ty (t,)  But  if  they  are  reclaimed  or  confined,  and  may  serve  for  food,  it  is 
otfaHsrwise  even  at  common  law :  for  of  deer  so  inclosed  in  a  park  that  they 
may  be  taken  at  pleasure,  fish  in  a  trunk,  and  pheasants  or  partridges  in  a 
mew,  larceny  may  be  committed  (u).  And  now,  by  statute  9  Geo.  L  c. 
22.  to  hunt,  wound,  kill,  or  steal  any  deer ;  to  rob  a  warren ;  or  to  steal  fish 
from  a  river  or  pond  (being  in  these  cases  armed  and  disguised) ;  also  to 
hunt,  wound,  kill,  or  steal  any  deer,  in  the  king's  forests  or  chases  inclosed, 
or  in  any  other  inclosed  place  where  deer  have  been  usually  kept ;  or  by  gift 
or  promise  of  reward  to  procure  any  person  to  join  them  in  such  unlawful 
act :;  all  these  are  felonies  without  benefit  of  clergy  (21 ).  And  the  statute 
16  Geo.  IIL  e.  30.  enacts  that  every  unauthonzed  person,  his  aiders  and 
abettors,  who  shall  course,  hunt,  shoot  at,  or  otherwise  attempt  to  kill, 
wound,  or  destroy  any  red  or  fallow  deer  in  any  forest,  chase,  purlieu,  or  an- 
cient walk,  or  in  any  inclosed  park,  paddock,  wood,  or  other  ground, 
*wheFe  deer  are  usually  kept,  shall  forfeit  the  sum  of  20/.,  or  for  [*236] 
every  deer  actually  killed,  wounded,  destroyed,  taken  in  any  toil 
or  snare,  or  carried  away,  the  sum  of  30/.,  or  double  those  sums  in  case  the 
ofifender  be  a  keeper  :  and  upon  a  second  ofience  (whether  of  the  same  or 
a  difierent  species),  shall  be  guilty  of  felony,  and  transportable  for  seven 
years.  Which  latter  punishment  is  likewise  inflicted  on  all  persons  armed 
with  ofiensive  weapons,  who  shall  come  into  such  places  with  an  intent  to 
ooounit  any  of  the  said  offences,  and  shall  there  uidawfully  beat  or  wound 
any  of  the  keepers  in  the  execution  of  their  offices,  or  shall  attempt  to 
fescue  any  person  from  their  custody.  Also  by  statute  5  Geo.  III.  c.  14. 
the  penalty  of  transportation  for  seven  years  is  inflicted  on  persons  stealing 
or  taking  fish  in  any  water  within  a  park,  paddock,  garden,  orchard,  or 
yard :  and  on  the  receivers,  aiders,  and  abettors  :  and  the  like  punishment, 
or  whipping,  fine,  or  imprisonment,  is  provided  for  the  taking  or  killing  of 
conies  (v)  by  night  in  open  warrens  :  and  a  forfeiture  of  five  pounds  to  the 
owner  of  the  fishery^  is  made  payable  by  persons  taking  or  destroying  (or 
attempting  so  to  do)  any  fish  in  any  river  or  other  water  within  any  inclosed 
gronad,  being  private  property  (22).  Stealing  hawks,  in  disobedience  to  the 
rules  prescribed  by  the  statute  37  Edw.  III.  c.  19,  is  also  felony  (t^)  (23). 
It  is  also  said  (x)  that,  if  swans  be  lawfully  marked,  it  is  felony  to  steal 
them,  though  at  large  in  a  public  river ;  and  that  it  is  likewise  felony  to 
steal  them,  though  unmarked,  if  in  any  private  river  or  pond ;  otherwise  it  ia 

(«)  Cod. «.  9.  IS.  («)  Sm  Stat.  89  a  SS  Car.  n.  c  95. 

(t)  1  HaL  P.  C.  611.    Post  9W.  (v)  8  Inst.  W. 

(«)  1  Hawk.  P.  C.  94.    1  HaL  P.  C.  511. («)  Dalt.  Just.  c.  156. 

SiO)  Repealed  by  7  and  8  Geo.  IV.  c.  27  ;  en  in  addition, 

by  7  and  8  Geo.  IV,  c.  99,  ^  17,  atealing  (21)  Repealed  by  7  and  S  «eo.  17.  c.  27, 

gooda  or  merchandise  from  any  vessel,  barge,  Tide  note  (3)  ante,  page  144. 

or  boat,  in  any  port,  river,  or  canal,  or  from  (22)  These  are  abo  repealed.   See  note  (3), 

•DT  dock,  wharf,  or  quay  a«ljaoent,  ia  pvnish-  ante  144. 

able  with  traneportation  for  life,  or  not  lesa  (23)  Repealed  by  7  and  8  Om.  IY*  e.  27, 

than  soTen  years,  or  imprisonment  not-exoeed-  see  post,  note  (26). 
iig  four  jrean,  with  whipping  to  male  offend- 
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only  a  trespass.  But  of  aD  ralnable  domestic  animaby  as  htnm  aad  odief 
beasts  of  draught,  and  of  all  animals  domitae  naturae^  which  serve  for  foodj 
as  neat  or  other  cattle,  swine,  poultry,  and  the  like,  and  of  their  fruit  or  pro- 
duce, taken  from  them  while  living,  as  milk  or  wool  {y),  larceny  may  be 
committed ;  and  also  bf  the  flesh  of  such  as  axe  either  domitae  or  ferae  no- 
turae,  when  killed  (^)  (24).  As  to  those  animals,  which  do  not  serve  for 
food,  and  which  therefore  the  law  holdn  to  have  no  intrinsic  value,  as  dogs 
of  all  sorts,  and  other  creatures  kept  for  whim  and  pleasure,  though  a  man 
may  have  a  base  property  therein,  and  maintain  a  civil  action  for  the  loss 
of  them  (a),  yet  they  are  not  of  such  estimation,  as  that  the.  crime  of  steal- 
ing them  amounts  to  larceny  {b).  But  by  statute  10  Geo.  III.  c.  18.  vei^ 
high  pecuniary  penalties,  or  a  long  imprisonment,  and  whij^ing  in  their 
stead,  may  be  inflicted  by  two  justices  of  the  peace  (with  a  very  extraoir- 
dinaiy  mode  of  appeal  to  the  quarter  sessions),  on  such  as  steal,  or  know- 
ingly harbour  a  stolen  dogj  or  have  in  their  custody  the  skin  of  a  dog  that 
has  been  stolen  (c)  (25). 

Notwithstanding  however  that  no  larceny  can  be  committed,  unless 
there  be  some  property  in  the  thing  taken,  and  an  owner ;  yet,  if  the 
owner  be  unknown, provided  there  be  a  property,  it  is  larceny  to  steal  it; 
and  an  indictment  will  lie,  for  the  goods  of  a  person  unknown  (d).  In  like 
manner  as  amcmg  the  Romans,  the  lex  Hostilia  jie  furtif  provided  that  a 
prosecution  for  theft  might  be  carried  on  without  die  intervention  of  the 
owner  (e).  This  is  the  case  of  stealing  a  shroud  out  of  a  grave  ;  which  is 
the  propeity  of  those,  whoever  they  were,  that  buried  the  deceased  :  but 
stealing  the  corpse  itself,  which  has  no  owner,  (though  a  matter  of  great 
indecency),  is  no  felony,  unless  some  of  the  grave-clothes  .be  stolen  with 
it  (/)  (26).  Very  diflerent  from  the  law  of  the  Franks,  which  seems  to 
have  respected  both  as  equal  oflences :  when  it  directed  that  a  person,  who 
had  dug  a  co^rpse  out  of  the  ground  in  order  to  strip  it,  should  be  banished 
from  society,  and  no  one  suffered  to  relieve  his  wants,  till  the  relations  of 
the  deceased  consented  to  his  re-admission  (g). 

Having  thus  considered  the  general  nature  of  simple  larceny,  I  come 
next  to  treat  of  its  punishment.  Theft  by  the  Jewish  law,  was  only  pu- 
nished with  a  pecuniary  &[ie^  and  satisfaction  to  the  party  injured  (^. 
And  in  the  civil  law,  till  some  very  late  constitutions,  we  never  find  the 

(y)  Dal.  SI .    Crompt.  30.    1  Hswk.  P.  G.  03.    1  now  continued  eighteen  feiaioinB  of  puiiiaiait  «»- 

Hal.  P.  C.  907.    The  King  v.  Martin,  by  aU  the  repealed, 
judges.    P.  17  Geo.  IIL  ^d)  1  Hal.  P.  C.  919. 

(s)  1  Hal.  P.  C.  911.  (c)  Gravin.  I.  3, «  100. 

(a)  See  Book  JI.  page  393.  (/)  See  Book  II.  page  4t9. 

{b)  1  Hal.  P  C.  51S.  if)  Montesq.  Sp.  L.  b.  80,  ch.  10. 

(c)  See  the  remarks  in  page  4.  The  statate  hath       (A)  Exod.  c.  xxii. 

(24)  By  statate  7  and  8  Geo.  IV.  e.  29,  4  fisnce,  and  imprisonment  not-eieeeding  twelve 
25,  it  is  enacted,  "  That  if  any  person  shall  months,  and  whipping  for  the  second  offenee. 
steal  any  horse,  mare,  gelding,  colt,  or  filly,  By  ^  32,  persons  being  found  in  possession  of 
or  any  bull,  cow,  ox,  heifer,  or  calf,  or  anv  any  stolen  doff,  or  beast,  or  the  skin  thereof,  or 
ram,  ewe,  sheep,  or  lamb,  or  shall  wilfully  kill  any  bird,  or  plumage  thereof,  shall  restore  the 
any  of  such  cattle,  with  intent  to  steal  the  same  to  the  owners  by  order  of  a  justice ;  sad 
carcass,  or  skin,  or  any  part  of  the  cattle  «o  persons  haring  them  in  their  poaseasioii  know- 
killed,  erery  such  offender  shall  be  auilty  of  ing  them  to  have  been  stolen,  shall  ««ffer  the 
felony,  and  beinc  convicted  thereof,  shall  suf-  same  punishment  foT  each  offenee,  as  set  forth 
fer  death  as  a  felon."  in  ^  31.    And  ^  33  makes  the  killing,  wtmad- 

(25)  By  sutute  7  and  8  Geo.  IV.  c.  29,  ^  ing,  or  taking  any  hoaaedove  or  pigeon,  under 
31,  atealing  any.  dog,  beast,  or  bird  ordinarily  such  circumstances  as  shall  not  amonnt  to  lar- 
kept  in  a  state  of  confinement,  and  not  the  ceny  at  common  law,  ^niahaUe  by  ta»,  M 
subject  of  larceny  at  common  law,  is  puniah-  conviction  before  a  Justice  of  the  petc«» 

able  by  fine  not  exeeedinc  2(M.,  together  with       (26)  Ante,  64.  s*  (25). 
the  value  of  the  dog,  dec  lost,  for  the  first  of- 
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pimiahineiit  capital.  The  laws  of  Draco  at  Athens  punished  it  with  death : 
but  his  laws  were  said  to  be  written  in  blood ;  and  Solon  afterwards 
changed  the  penalty  to  a  pecuniary  mulct.  And  so  the  Attic  laws  in  ge- 
neral continued  (A) ;  except  that  once,  in  a  time  of  dearth,  it  was  made 
capital  to  break  into  a  garden^  and  steal  figs  :  but  this  law,  and  the  in- 
formers against  the  offence,  grew  so  odious,  that  from  them  all  malicious 
informers  were  stiled  sycophants ;  a  name  which  we  have  much  perrerted 
from  |its  original  meaning.  From  these  examples,  as  well  as  the  reason 
of  the  thing,  many  learned  and  scrupulous  men  have  questioned  the  pro- 
priety, if  not  lawfulness,  of  inflicting  capital  punishment  for  simple  theft  (t). 
And  certainly  the  natural  punishment  for  injuries  to  property  seems  to  be 
the  loss  of  the  offender's  own  property ;  which  ought  to  be  universally  the 
case,  were  all  men'a  fortunes  equal.  But  as  tfaoee  who  have  no  property 
themselves,  are  generally  the  most  ready  to  attack  the  property  of  oUiers, 
it  has  been  found  necessary  instead  of  a  pecuniary  to  substitute  a  corporal 
punishment ;  yet  how  far  this  corporal  punishment  ought  to  extend,  is 
what  has  occasioned  the  doubt.  Sir  Thomas  More  (j),  and  the  marquis 
Beccaria  (k),  at  the  distance  of  more  than  two  centuries  from  each  other, 
have  very  sensibly  proposed  that  kind  of  corporal  punishment,  which 
approaches  the  nearest  to  a  pecuniary  satisfaction  ;  v&r.  a  temporary 
imprisonment,  with  an  obligation  to  labour,  first  for  the  party  robbed,  and 
afterwards  for  the  public,  in  works  of  the  most  slavish  kind :  in 
*order  to  oblige  the  offender  to  repair,  by  his  industry  and  dill-  [*237] 
gence,  the  depredations  he  has  committed  upon  private  property 
and  public  order.  But  notwithstanding  all  the  remonstrances  of  specula* 
live  politicians  and  moralists,  the  punishment  of  theft  still  continues, 
throughout  the  greatest  part  of  Europe,  to  be  capital;  and  Puffendorf  (1)9 
together  with  sir  Matthew  Hale  (m),  are  of  opinion  that  this  must  always 
be  referred  to  the  prudence  of  the  legislature  ;  who  are  to  judge,  say  they, 
when  crimes  are  become  so  enormous  as  to  require  such  sanguinary  re- 
strictions (n).  Yet  both  these  vmters  agree,  that  such  punishment  should 
be  cautiously  inflicted,  and  never  without  the  utmost  necessity. 

.  Our  ancient  Saxon  laws  nominally  punished  theft  with  death,  if  above 
the  value  of  twelvepence  ;  but  the  criminal  was  permitted  to  redeem  his 
life  by  a  pecuniary  ransom ;  as,  among  their  ancestors  the  Germans,  by  a 
stated  number  of  catde  (0).  But  in  the  ninth  year  of  Henry  the  fimt,  diis 
power  of  redemption  was  taken  away,  and  all  persons  giulty  of  larceny 
above  the  value  of  twelvepence  were  directed  to  be  hanged ;  which  law 
continues  in  force  to  this  day  (p)«  For  though  the  inferior  species  of  theft  or 
petit  larceny,  is  only  punished  by  imprisonment  or  whipping  at  common 
law  (q),  or  by  statute  4  Geo.  I.  c.  11.  may  be  extended  to  transporta- 
tion for  seven  years^  as  is  also  expressly  directed  in  the  case  of  the  plate- 
glass  company  (r),  yet  the  punishment  of  grand  larceny,  or  the  stealing 

(Jk)  Petit.  LL.  AtHc.  I  7,  tit.  ft.  aique  etiam  ptrmdotum  mpn&Kooe,  fwrem  aiqHt 

(•)  Bwt  tmm  md  iriKsKeaKda  fiarta  nimu  clro*,  htmrieiiam  n  aetmo  jwwt,  ntmo  <t<  {opmtr)  pd 

m0c  fiww»  ed  nfrtmtmtta  §ujieun» ;  qmppt  n»gtu  ncwial.    {Ibid.  39.) 

yuriwn  smpUt  itm  imgf$  foeimu  Mf,  «il  cofif       (j)  Utop.ptigt  43L 

debeat   PJ^**:   »«ffM«  ^*0a  poena  t$t  tejito,  nl  ah       (*)  Oh.  8S. 

IgtroeimiB  eekib$at   eotf  qvi  miUam  aUam  artem        (l)  L.  of  N.  b.  8,  c.  S. 

^maerendi  vietus  hmUtH.    (Moil  Utopia.  0iii.  Glasg.        (m)  I  Hal.  P.  C.  18. 

1700.  p^-  tl.y^Dmifuet  cm  lee  IfMoteo,  qum^        (n)  See  page  0. 

MOM  moiemmu  et  atporot  tamom  foauda  fmttmf       (o)  Tac.  de  mot.  Q€rm.  e.  It. 

JLMrf  M«ft<,  mmktwii  ;  nopviewms  Dram,  w  mom       (p)  1  Hal.  P.  C.  IS.    S  Inst.  n. 

itgteUmtmHaopiapaUrmptnitAMi$mi^onmi»^       (f )  t  Inst.  S18. 

SimM  moH$  Itoietm  JMvtoMK  Ucmtiam,    Hate       (r)  SUt.  IS  Geo.  HI.  c  S8, 

mnr  CMT  nMKetrv^Mteai;  fotm  oorotiiahmnkm, 
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aboTo  the  value  of  twelrepence  (which  sum  was  the  standard  in  the  time 
of  king  Athelstan,  eight  hundred  years  ago),  is  at  common  law  regularly 
death.  Which,  considering  the  great  intermediate  alteration  (t) 
[*238|  in  the  price  or  denomination  of  *money,  is  undoubtedly  a  veij 
rigorous  constitution ;  and  made  sir  Henry  Spelman  (above  a  cen- 
tury since,  when  money  was  at  twice  its  present  rate)  complain,  that  while 
every  thing  else  was  risen  in  its  nominal  value,  and  become  dearer,  the  life 
of  man  hwA  continually  grown  cheaper  {t).  It  is  true,  that  the  mercy  of 
juries  will  often  make  them  strain  a  point,  and  bring  in  larceny  to  be  under 
the  value  of  twelvepence,  when  it  is  really  of  much  greater  vsJue :  but  tlus 
though  evidently  justifiable  and  pr<^er,  when  it  only  reduces  the  present 
nominal  value  of  money  to  the  ancient  standard  (u),  is  otherwise  a  kind  of 
pious  peijury,  and  does  not  at  all  excuse  our  common  law  in  this  respect 
from  die  imputation  of  severity,  but  rather  strongly  confesses  the  charge. 
It  is  likewise  true,  that  by  the  merciful  extensions  of  the  benefit  of  clergy 
by  our  modem  statute  law,  a  person  who  commits  a  simple  larceny  to  the 
value  of  thirteen  pence  or  thirteen  hundred  pounds,  though  guilty  of  a 
capital  ofience,  shall  be  excused  the  pains  of  death :  but  this  is  only  for  the 
first  ofience.  And  in  many  cases  of  simple  larceny  the  benefit  of  clergy 
is  taken  away  by  statute  ;  as  for  horse-stealing  in  the  principals,  and  acces- 
saries both  before  and  after  the  fact  (tp) ;  theft  by  great  and  notorious  thieres 
in  Northumberland  and  Cumberland  (x) ;  takmg  woollen  cloth  from  of 
the  tenters  (y),or  linens,  fustians,  callicoes,  or  cotton  goods  from  the  place  of 
manufacture  (s)  (27) ;  (which  extends,  in  the  last  case,  to  aiders,  assist- 
ers,  procurers,  buyers  and  receivers) ;  feloniously  driving  away,  or  other- 
wise stealing  one  or  more  sheep  or  other  cattle  specified  in  the 
[*239]    *act8,  (28)  or  killing  them  with  intent  to  steal  the  whole  or  any 

(t)  In  the  reign  of  King  Henry  f.  the  stated  vsp 
toe,  at  the  exchequer,  of  a  pasture-fed  ox,  waa  one 
■hilUn^  (Dicl.  df  Seeee.  {.  1,47.),  whieh,lfwe8hould 
eveniuppose  to  mean  the  »oUdus  legaha  mentioned 
bv  Lyndewode  (P^ve.  L  3,  e.  13.  See  Book  II.  page 
500),  or  the  7Sd  part  of  a  pound  of  gold,  la  only 
equal  to  13*.  44.  of  the  present  standard. 

it)  GioM.  350. 

(«)  9  Inst.  180. 

(w)  Stat.  1  Edw.  VI.  c.  19.    9  A  S  Edw.  VI.  c.  83. 
SI  Bliz.  c.  19. 
.   («)  Stat.  18  Car.  II.  c.  S. 

(y)  Stat.  99  Car.  II.  c.  5.   But,  as  it  sometimes  is 


by  statute  15  Geo.  II.  c.  97.  thrown  on  the  penons 
in  whose  custody  such  goods  are  found ;  the  fkihue 
whereof  is,  for  the  first  time,  a  misdemeanor  pe- 
nisbable  bv  the  forfeiture  of  the  treble  yahie :  for 
the  second,  by  imprisonment,  also ;  and  the  tfaiid 


difficult  to  prove  the  identity  of  the  goods  so  stolen, 
the  omuprobmdi  with  respect  to  innocence  is  now 


time  it  becomes  a  felony,  punished  with  t 
tation  for  seven  years. 

<z)  Stat.  18  Geo.  II.  c.  97.  Note,  hi  the  thiee 
last  cases  an  option  is  given  to  the  judge  to  tnBS> 
port  the  oflTender :  for  Hfe  in  the  first  case,  for  mmb 
yearg  in  the  second,  and  for  fomrUm  ye«-«  in  the 
third ;  in  the  first  and  third  cases  imtttad  tf  sen- 
tence of  death,  In  the  second  tifter  sentence  is 
given. 


(27)  Clergy  is  reatored  by  4  Qeo,  lY.  c.  S3, 
which  is  now  repealed  by  7  and  8  Geo.  IV.  c. 
27,'  And  by  7  and  8  Geo.  IV.  c.  28,  ^  6,  it  ia 
enacted,  *'  That  benefit  of  clergy  with  respect 
to  persona  convicted  of  fek>ny,  shall  be  abo- 
lianed,  but  that  nothing  herein  contained,  shall 
prevent  the  joinder,  in  any  indictment,  of  any 
counts  which  might  have  been  joined  before 
the  passing  of  this  Act." 

By  statute  7  and  8  Geo.  TV.  c.  90,  ^  3,  ma- 
lieioualy  cutting  or  destroying  any  goods  or 
article  of  silk,  woollen,  linen,  or  cotton,  or  of 
any  such  materiala  mixed,  or  of  any  frame- 
work-knitted piece,  Blocking,  hose,  or  lace, 
being  in  any  loom  or  frame,  or  on  any  machine 
or  engine,  rack,  or  tenter,  or  any  machinery 
whatsoever  belonging  to  those  manufaotoras, 
or  entsring  any  mamfactory,  building,  or 
place,  TH^  intent  to  commit  sack  offiaeet,  is 


punishable  with  transportation  for  life,  or  ael 
less  than  aeven  years,  or  imprisoiuBeni  not 
exceeding  four  years,  with  whipping  in  addi- 
tion to  male  oflFenders.  The  4  Geo.  IV.  c.  46, 
is  repealed  by  7  and  6  Geo.  IV.  c  27.  TVa 
fonner  statute  repealed  the  capital  felony  pie- 
scribed  by  22  Geo.  III.  on  this  sabjecL 

By  7  and  8  Geo.  IV.  c.  29,  ^  16,  stealing  to 
the  value  €t{  10s.  any  ailk,  woollen,  linen,  or 
cotton,  or  any  mixture  of  auch  mnterials, 
whilst  exposed  in  any  stage  of  manufacture, 
in  anv  field,  or  building,  or  other  place,  is  pu- 
nishable with  transportation  for  life,  or  net 
exceeding  fourteen  years,  or  ^imprisonmenk 
not  exceeding  four  years,  with  piiTate  or  pob- 
lic  whipping. 

(28)  Repealed  by  7  and  6  Goo.  IT.  c  27. 
See  the  aezt  note. 
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pBStt  of  the  carcase  (a),  or  aiding  or  assistmg  therein  (29) ;  thefts  on  n»* 
Vigable  rivers  abore  the  value  of  forty  shDlings  (6),  or  being  present, 
aiding  and  assisting  thereat  (30) :  plundering  vessels  in  distress,  or  that 
have  suffered  shipwreck  {c)  (31) ;  stealing  letters  sent  by  the  post  (d) ; 
and  also  stealing  deer,  fish,  hares,  and  conies  under  the  peculiar  circum- 
stances mentioned  in  the  Walthun  black  act  (e)  (32).  Which  additional 
severity  is  owing  to  the  great  malice  and  mischief  of  the  theft  in  some  of 
these  instances  ^  and,  in  others,  tho  difficulties  men  would  otherwise  lie 
under  to  preserve  those  goods,  which  are  so  easily  carried  off.  Upon  which 
last  principle  the  Roman  law  punished  more  severely  than  other  thieves 
the  ahiegi^  or  stealers  of  cattle  (/)  ;  and  the  hdnearii^  or  such  as  stole  the 
clothes  of  persons  who  were  washing  in  the  public  baths  [g) ;  both  which 
constitution  seem  to  be  borrowed  from  the  laws  of  Athens  (A).  And  so  too 
the  ancient  Goths  punished  with  unrelenting  severity  thefts  of  cattle,  or 
com  that  was  reaped  and  left  in  the  field :  such  kind  of  property  (which 
no  human  industry  can  sufficiently  guard)  being  esteemed  under  die  pecu- 
liar custody  of  heaven  (t).  And  thus  much  for  the  offetteoH)f  simpU  kr- 
ceny.  ..    . 

Mixed  or  compound  larceny  is  such  as  has  all  the  properties  of  the  former, 
but  is  accompanied  with  either  one  or  both  of  the  aggravations  of  a  taking 
from  one's  house  ox  person.  First,  therefore,  of  luceny  firom  the  house^ 
and  then  of  larceny  from  the  person. 

1.  Larceny  from  the  house,  though  it  seems  (from  the  considerations 
mentioned  in  the  preceding  chapter)  (j)  to  have  a  higher  degree 
of  guilt  than  simple  larceny,  yet  it  is  not  at  all  ^distinguished  from  [*240] 
the  other  at  common  law  (k) ;  unless  where  it  is  accompanied 
with  the  circumstance  of  breaking  the  housp  by  night ;  and  then  we  have 
seen  that  it  falls  under  another  description,  viz.  that  of  burglary.  But 
now  by  several  acts  of  parliament  (the  history  of  which  is  very  ingenious- 
ly deduced  by  a  learned  modem  writer  (/),  who  hath  shewn  them  to  have 
gradually  arisen  from  our  improvements  in  trade  and  opulence),  the  bene- 
fit of  clergy  is  taken  from  larcenies  committed  in  a  house  in  almost  every 
instance  ;  except  that  larceny  of  the  stock  or  utensils  of  the  plate-glass 
company  from  any  of  their  houses,  &c.  is  made  only  a  single  felony,  and 
liable  to  transportation  for  seven  years  (m).  The  multiplicity  of  the  general 
acts  b  apt  to  create  some  confusion ;  but  upon  comparing  them  diligently 

(a)  Stct.  14  Geo.  n.  c.  6.    IS  Geo.  IL  c.  84.    See        Ur)  Ibid.  1. 17. 

Book  I.  page  88.  (X)  Pott.  Antiq.  b.  1,  c.  M. 

(6)  Stat.  94  Geo.  II.  c.  45.  (i)  Stiernb.  de  vm  Goth.  I.  3,  e.  5. 

(e)  St.  IS  Aim.  St.  9,  c.  10.  iS  Geo.  IL  c.  10.             (i)  See  pare  9^3. 

(d)  SUt.  7  Geo  HI.  c.  90.  (k)  1  Hawk.  P.  C.  06. 

ie)  Stat.  0  Geo.  I.  c.  89.  <2)  Barr.  375,  Ac. 

i/>  ly-  47,  U  14.  (HI)  Stat.  18  Geo.  m.  c.  38. 

(29)  Vide  note  (25),  ante,  236,  wbere  the  of  small  ralue  shall  be  stranded  or  cast  on 
existing  pnnishmenta  for  these  offences  are  set  shore,  and  stolen,  without  craelty ,  outrage,  or 
forth.  violence,  the  offender  may  be  prosecuted  and 

(30)  Vide  note  (20),  ante,  235,  where  the  punished  as  for  simple  larceny :  and  in  either 
preeent  punishment  is  described.  Clergy  was  case  the  offender  may  be  tried  in  the  county 
allowed  by  statute  4  Geo.  IV.  c.  54,  which  is  in  which  the  offence  is  oommittod,  or  that 
now  repeated  by  7  and  8  Geo.  IV.  c.  27.  next  adjoining.    The  12  Ann.  st.  2,  c  18,  and 

(31)  By  7  and  8  Geo.  IV.  c.  29,  ^  18,  any  26  Geo.  II.  c.  19,  so  far  as  they  relate  to  the 
peioon  plundering  or  stealing  any  part  of  any  same  subject,  were  repealed  l:^  the  7  and  8 
ehip  or  Tessel  which  shall  be  in  distress,  or  Geo.  IV.  c.  27. 

wrecked,  stranded,  or  cast  on  shore,  or  any  (32)  Vide  note  (3),  ante,  144,  by  which  it 

Mode,  ■aerchaadise,  or  artidee  of  any  kind  will  tppear  that  toe  capital  ibkmy  is  lanov* 

belongins  to  such  ship  or  resael,  shall  suffer  ed« 
datfh  aa  a  iUon ;  pnmdad  that  where  articlea 
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we  may  collect,  Aat  the  benefit  of  clergy  is  denied  iqion  the  following  do* 
meetic  aggrayations  of  larceny ;  our.  First,  in  larcenies  above  the  vahte  of 
iwelvepenee^  committed,  I.  In  a  church  or  chapel,  with  or  without  Tiolence* 
or  breaking  the  same  (n) ;  2.  In  a  booth  or  tent,  in  a  market  or  fair,  in  the 
day-time  or  in  the  night,  by  violence  or  breaking  the  same  ;  the  owner  or 
some  of  his  family  being  therein  (o) :  3.  By  robbing  a  dwelling-house  in 
the  day-time  (which  robbing  implies  a  breaking)  any  person  being  there- 
in (p) :  4.  In  a  dwelling-house  by  day  or  by  night,  without  brealong  the 
same,  any  person  being  herein  and  put  in  fear  (q) ;  which  amounts  in  law  to 
a  robbery ;  and  in  both  these  last  cases  the  accessary  before  the  &ct  is  also 
excluded  from  his  clergy  (33).  Secondly,  in  larcenies  to  the  value  of  fire  ekd» 
UngSj  committed,  I.  By  breaking  any  dwelling-house,  or  any  out-house, 
shop,  or  ware-house  thereunto  belonging  in  the  day-time,  although  no 
person  be  therein  (r) ;  which  also  now  extends  to  aiders,  abettors,  and 
accessaries  before  the  fact  (s) :  2.  By  privately  stealing  goods, 
[*241]  *wares,  or  merchandise  in  any  shop,  ware-house  (t),  ooach-house, 
or  stable,  by  day  or  by  night ;  though  the  same  be  not  broken 
open,  and  though  no  person  be  therein  (u)  (34) :  which  likewise  extends 
to  such  as  assist,  hire,  or  command  the  onence  to  be  committed.  Lastly,  in 
larcenies  to  the  valve  of  forty  shillings  in  a  dwelling-house,  or  its  out-houses, 
although  the  same  be  not  broken,  and  whether  any  person  be  therein  or 
no ;  imless  committed  against  their  masters  by  apprentices  under  the  age 
of  fiAeen  (v).  This  also  extends  to  those  who  aid  or  assist  in  the  bonmiis- 
sion  of  any  such  offence  (35),  (36). 

2.  Larceny  from  the  person  is  either  by  prioately  stealing ;  or  by  open 
and  violent  assault,  which  is  usually  called  robbery. 

The  offence  of  privately  stealing  from  a  man's  person^  as  by  picking  lus 
pocket  or  the  like,  privily  without  his  knowledge,  was  debanred  of  the 
benefit  of  clergy,  so  early  as  by  the  statute  8  Eliz.  c.  4.  (37)    But  then 


(»)  Stat,  n  Hen.  Yin.  c.  1.    1  Edw.  VL  c.  U. 
1  Hal.  P.  C.  618. 
(o)  Stat,  ft  *  e  Ed.  VL  G.  0.    1  HtL  P.  C.  Mi. 
(0)  Stat.  8  *  4  W.  4(  M.  c.  0. 
(9)  aid. 


(r)  Stat.  30  EUz.  c  IS. 
(«)  Stat.  8  *  4  W.  A  M.  c.  0. 
(i)  See  Foster,  78.    Ban.  87B. 
(«)  Stat.  10  AUW.ULc.  S8. 
(«)  Stat. »  Aim.  et  I,  c  7  (85). 


(33)  By  7  and  8  Geo.  lY.  c.  20,  6  12,  it  is 
enacted,  "  That  if  any  person  shall  break  and 
enter  any  dwelling-house,  and  steal  therein  any 
chattel,  money,  or  Taluable  secarity,  to  any  ra- 
Ine  whaterer :  of  shall  steal  any  such  property 
to  any  value  whatever  in  any  dwelling-house, 
any  perpon  therein  being  put  in  fear ;  or  shall 
•teal  in  any  dwelling-house,  any  chattel,  mo- 
ney, or  valuable  security,  to  the  value,  in  the 
whole,  of  52.,  or  more ;  everr  such  offender,  be- 
ing convicted  thereof,  shall  suffer  death  as  a 
feton." 

And  b^  ^  14,  breaking  into  any  building,  be- 
ing within  the  cnrtilace  of  a  dwelling-house, 
but  not  part  thereof,  ana  stealing  therefrom,  is 
punishable  with  transportation  for  life,  or  not 
less  than  seven  years,  or  imprisonment  not 
ezeeedmg  four  years,  with  private  or  public 
whipping  to  nisle  offenders. 

'Ae  23  Hen.  VIII.  c.  1,  ^  3;  1  Ed.  VI.  c. 
12,610;  5and  6  Ed.  71.0.9,64;  3d  Elis. 
clff;  8and4W.andM.o.9;  10 and  11  W. 
lU.  ew  83;  12 Ann.  st.  l,c.7,  ^  1  and 2. are  all 
repealed  by  7  and  8  Geo.  IV.  c  27.  VideaBte» 
223,aote(10)etseq. 


(34)  By  statute  7  and  8  Geo.  IV.  c  29,  ^  IS, 

Eersons  breaking  and  enterinx  any  shop,  ware- 
ottse,  or  counting-bouse,  and  stealing  thersia 
anv  chattel,  money^  or  valuable  aecurity,  aie 
liable  to  transportstion  for  life,  or  not  less  thsa 


seven  years,  or  impnsonment  not  es 

four  years,  with  private  or  public  whipping  foi 

male  offendera. 

(35)  Repealed  by  stat  7  and  8  Geo.  IV.  c 
27,  The  sum  mentioned  in  the  lest  is  no* 
raised  to  five  pounds,  vide  ante,  note  33. 

(36)  See  ante  224,  note  12,  and  829  note  2, 
as  to  laws  of  New-York. 

(37)  Repealed  1^7  and  8  GealY.c  27,  and 
see  7  and  8  Geo.  Iy.&28,^6and7;1heiar- 
mer  enacting  that  benefit  of  clergj,  with  re- 
spect to  persons  convicted  of  felony,  ahaQ  be 
abolishea ;  and  the  latter,  that  no  penon  eoa* 
victed  of  felony  ehall  euffer  death,  unless  fer 
some  felony  excluded  firom  benefit  of  cleigy 
befere  or  on  the  first  d^y  of  the  then  ^iseenf 
tiwiifon  of  pariiamentj  of  made  punishable 
with  death  by  mom  alatute  piind  u&u  thst 
day. 


Digitized  by 


Google 


PUBLIC  WRONGS.  195 

it  most  be  such  a  larceny  as  stands  in  need  of  the  benefit  of  clergy,  viz, 
of  above  the  Talue  of  twelvepence  ;  or  else  the  offender  shall  not  have 
judgment  of  death.  For  the  statute  creates  no  new  offence  ;  but  only 
prevents  the  prisoner  from  praying  the  benefit  of  clergy,  and  leaves  him  to 
the.  regular  judgment  of  the  ancient  law  (to).  This  severi^r  (for  a  most 
severe  law  it  certainly  is)  seems  to  be  owing  to  the  ease  with  which  such 
offences  are  committed,  the  difficulty  of  guarding  against  them,  and  the 
boldness  with  which  they  were  practised  (even  in  the  queen's  court  and 
presence)  at  the  time  when  this  statute  was  made  :  besides  that  this  is  an 
infringement  of  property,  in  the  manual  occupation  or  corporal 
possession  of  the  *owner,  which  was  an  offence  even  in  a  state  [*242] 
of  nature.  And  therefore  the  saccularii,  or  cutpurses,  were  mbre 
severely  punished  than  commcm  thieves  by  the  Roman  and  Athenian 
laws  (x)  (38). 

Open  and  violent  larceny  from  the  person^  or  robbery ^  the  rapina  of  the 
civilians,  is  the  felonious  and  forcible  taking,  from  the  person  of  another, 
of  goods  or  money  to  any  value,  by  violence  or  putting  him  in  fear  (y)  (39). 
1.  There  must  be  a  takmg,  otherwise  it  is  no  robbery.  A  mere  attempt 
to  rob  was  indeed  held  to  be  felony,  so  late  as  Henry  the  Fourth's  time  (z) : 
but  afterwards  it  was  taken  to  be  only  a  misdemeanor,  and  punishable 
with  fine  and  imprisonment ;  till  the^statute  7  Geo.  II.  c.  21,  which  makes 
it  a  felony  (transportable  for  seven  years)  unlawfully  and  maliciously  to 
assault  another  with  any  offensive  weapon  or  instrument;— or  by  mena- 
ces, or  by  other  forcible  or  violent  manner,  to  demand  any  money  or  goods  ; 
with  a  felonious  intent  to  rob  (40).    If  the  thief,  having  once  taken  a  purse, 

(«)  1  Hawk.  P.  C.  M.  The  like  observation  will  certain  circumsUnces,  shaU  be  felony  without  bo- 

certainlv  hold  In  the  cases  of  hoxse-stealinr,  (1  nefit  of  clenr. 

Hal.  P.  C.  931.)  thefts  in  Northumberland  and  Cum-       («)  Ff.  47.  U.  7.    Pott.  Antiq.  1. 1,  c.  M. 
bwlaad,  and  stealing  woollen  cloth  from  the  ten-        (y)  1  Hawk.  P.  C.  99. 
tera ;  and  possibly  in  such  other  cases  where  it  ii       (m)  1  Hal.  P.  C.  938. 
proyided  by  any  statute  that  simple  larceny,  under 

(38)  By  7  and  8  Geo.  IV.  c.  29,  6  6,  if  any  the  person  ;  removal  from  the  place  where  it 

penon  ahall  rob  any  other  person  of  any  chat-  was,  if  it  remaio  throoghoat  with  the  (lerson, 

teK  money,  or  valuable  security,  every  such  is  not  sufficient.    Rax  v.  Thompson,  i  R.  and 

offender,  being  convicted  thereof,  shaU  suffer  M.  C.  C.  78. 

death  as  a  felon  ;  and,  if  any  person  shall  (99)  In  New^Yoik,  robbery  in  thefrst  de- 

sUal  any  such  property  Jrom  the  person  of  an-  gree.is  the  feloniousW  taking  of  the  personal 

other,  or  shall  assault  any  other  person  with  property  of  another  from  his  person,  or  in  his 

intent  to  rob  liim,  or  shaU  with  menaces  or  by  presence  and  against  his  will,  by  violence  to 

force  demand  any  such  property  of  any  other  hie  perm^  or  by  putting  him  in  fear  of  some 

person,  with  intent  to  steal  the  same,  every  immediate  injury  to  hie  pereon,  and  is  punish- 

•nch  offender  shall  be  guilty  of  felony,  and,  able  by  imprisonment  not  less  than  10  years : 

being  convicted  thereof^  shall  be  liable  to  trans-  in  the  eecond  degree,  it  is  such  taking  of  such 

poxtatioa  for  life,  or  not  less  than  seven  years,  property  of  another  in  his  presence  or  from 

or  to  be  imprisoned  not  exceeding  four  years ;  nis  person,  Imt  which  shall  have  been  delivered 

with,  if  a  male,  public  or  private  whippinn.  or  n^ered  to  be  taken  through  fear  of  some 

This  statute  is  nearly  a  cmuMilidation  of  3  W.  injury  to  his  person  or  property ^  or  to  the  per- 

and  M.  c  9,  ^  1,  respecting  robbery ;  of  48  son  of  any  relative  or  member  of  his  family, 

Geo.  III.  o.  129,  respectrng  stealing  from  the  threatened  to  be  inflicted  by  the  robber  at  a 

person  ;  and  of  4  Oeo.  IV.  e.  54,  respeeting  different  time :  this  last  is  punishable  by  im- 

assaults,  &c.  with  intent  to  rob.   The  23  Hen.  prisonment  in  the  state-prison  not  more  than 

Vlll.  c.  1  ;  3  W.  andM.  c.  9;  and  1  E.  VI.c.  lOyears.    (2  R.  8.  677,  $  56,  6wj.) 

VZf  relating  to  robbery;  the  48  Geo.  III.  c.  Sending,    delivering,    or    making    letters 

120,  relatinr  to  stealing  from  the  person ;  and  threatening  to  accoae  another  of  a  crime,  or 

the  4  Oeo.  iV.  c.  64,  relating  to  assaults  with  to  injure  the  person  or  property  of  another, 

intent  to  rob,  are  repealed  by  the  7  and  8  Oeo^  with  a  veiw  to  extort  money,  &c.  is  an  attempt 

IV.  e.   27.    The  vobte  of  the  property  is  im-  to  rob,  and  punishable  by  like  imprisonment 

mateiialy  in  all  the  cases  mentioned  in  the  new  for  not  more  than  6  years.  (Id.  ^  58.) 

Act.  (40)  By  7  and  8  Geo.  lY.  c.  29,  ^  7,  if  any 

To  oonstitttte  a  stealing  horn,  the  person,  person  sliall  accuse  or  threaten  to  accuse  any 

tha  thing  must  be  coaplstely  removed  from  other  person  of  any  inftmous  erime,  as  de- 
VoL.  L                                       74 
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returns  it,  still  it  is  a  robbery ;  and  so  it  is  whether  the  taking  be  strfedy 
from  the  person  of  another,  or  in  his  presence  only  ;  as,  where  a  robbef 
by  menaces  and  violence  puts  a  man  in  fear,  and  drives  away  his  sheep 
or  his  cattle  before  his  face  (a).  But  if  the  taking  be  not  either  directly 
from  his  person,  or  in  his  presence,  it  is  no  robbery  (b),  2.  It  is  immateii^ 
of  what  value  the  thing  taken  is  :  a  penny  as  well  as  a  pound,  thus  forci- 
bly extorted,  makes  a  robbery  (c).  3.  Lastly,  the  taking  must  be  by  force, 
or  a  previous  putting  in  fear ;  which  makes  the  violation  of  the  person 
more  atrocious  than  privately  stealing.  For,  according  to  the  maxim  of  the 
civil  law  ((Q,  "  qui  m  rapuit,fur  improbior  esse  videtur^  This  previous  vio- 
lence, or  putting  in  fear,  is  the  criterion  that  distinguishes  robbery 
[*243]  from  other  larcenies.  For  if  one  ^privately  steals  sixpence  &om 
the  person  of  another,  and  afterwards  keeps  it  by  putting  him  in 
fear,  this  is  no  robbery,  for  the  fear  is  subsequent  {e) :  neither  is  it  capital^ 
as  privately  stealing,  being  under  the  value  of  twelvepence.  Not  that  it 
is  indeed  necessary,  though  usual,  to  lay  in  the  indictment  that  the  robbery 
was  committed  by  putting  in  fear ;  it  is  sufficient,  if  laid  to  be  done  by  vio- 
lence  (f).  And  when  it  is  laid  to  be  done  by  putting  in  fear,  this  does  not 
imply  any  great  degree  of  terror  or  affright  in  the  party  robbed :  it  is 
enough  that  so  much  force,  or  threatening  by  word  or  gesture,  be  used,  as 
might  create  an  apprehension  of  danger,  or  induce  a  man  to  part  with  his 
property  without  or  against  his  consent  (g).  Thus,  if  a  man  be  knock- 
ed down  without  previous  warning,  and  stripped  of  his  property  while 
senseless,  though  strictly  he  cannot  be  said  to  be  put  infear^  yet  this  is  un- 
doubtedly a  robbery.  Or,  if  a  person  with  a  sword  drawn  begs  an  ahns, 
and  I  give  it  him  through  mistrust  and  apprehension  of  violence,  this  is  a 
felonious  robbery  (A).  So  if,  under  a  pretence  of  sale,  a  man  forcibly  ex- 
torts money  from  another,  neither  shall  this  subterfuge  avail  him.  But  it 
is  doubted  (t),  whether  the  forcing  a  higler,  or  other  chapman,  to  sell  his 
wares,  and  giving  him  the  full  value  of  them,  amounts  to  so  heinous  a 
crime  as  robbery  (41). 


(•)  1  Hal.  p.  ens. 

(6)  Comyna,  478.    Stra.  lOU. 
(e)  1  Hawk.  P.  C.  97. 
df)  /^4.S.  14,«13. 
(e)  l^a].P.C.534. 


(f)  Trin.  S  AAii.byantl»jBdfM. 

(g)  Foftt.  198. 

S)  1  Hawk.  P.  C.  06. 
40  /MiL97. 


■oribed  in  ^  9,  with  a  reiw  or  intent  to  extort 
or  ^n  from  him,  and  shall  l^  intimidating 
him  by  each  accusation  or  threat,  extort  or 
gain  from  him,  any  chattel,  money,  or  Taluable 
secaricy,  every  such  offender  shall  be  deemed 
guilty  of  robbery,  and  shall  be  indicted  and 
punished  accordingly. 

It  is  equaDy  a  robbery  to  extort  money  from 
a  person  by  thrBatening  to  accuse  him  of  an 
unnatural  crime,  whether  the  party  so  threat- 
ened has  been  guilty  of  such  crime  or  noL 
Rex  V.  Gardner,  1  C.  and  P.  79. 

(41)  And  see  R.  &,  R.  C.  C.  I4fi.  1  Leach, 
139.  193.  278.  3  Chit.  C.  L.  803.  Mr.  Jus- 
tiee  Ashurst  says,  "The  true  definition  of 
robbery  is  the  stealing  or  taking  from  the  per- 
son of  another ;  or  in  the  presence  of  anotker, 
property  of  any  amount,  with  such  a  degree 
of/orct  or  tenor,  as  to  induce  the  party  vmnl' 
Ufigly  to  part  with  his  property ;  and  whether 
terror  arises  from  real  or  expected  Tiolence  to 
the  person,  or  from  a  sense  of  injury  to  the 
character,  makes  no  kind  of  difference  ;  for  lo 


most  men  the  idea  of  losing  their  fame  tmi 
reputation,  is  equally,  if  not  more  terrific,  than 
the  dread  of  personal  injury.  The  principal 
ingredient  in  robbery  is  a  man's  being  fmtti 
to  part  with  his  property  ;  and  the  judges  sie 
unanimously  of  opinion,  that,  upon  the  prin- 
ciples of  law,  as  well  as  the  authority  of  for* 
mer  decisions,  a  threat  to  accuse  a  man  of  the 
greatest  of  all  crimes,  is  a  sufficient  force  lo 
constitute  the  criane  of  robbery  by  baiting  in 
fear.*"  1  Leach,  280.  And  fear  oT  loss  of 
character  and  serrice  upon  a  charge  of  sndo- 
mitical  practices,  is  sufficient  to  oonsiitntc 
robbery,  though  the  party  has  no  fear  of  being 
taken  into  custody  or  of  punishment.  R.  & 
R.  C.  C.  375.  But  if  no  actual  fiuce  wav 
used,  and  at  the  time  of  parting  with  the  mo- 
ney, the  party  were  under  no  apprebensioa, 
but  gare  it  merely  for  the  purpoee  of  bringioji 
the  offenders  to  |ttstice,  they  cawMf  be  capi- 
tally conricted,  though  we  hare  seen  it  Iv 
otherwise,  where  personal  riolettcc  is  employ- 
ed.   1  East,  P.  C. 734.    R.4cR.C.  CfOS 
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ThiB  species  of  larceny  is  debaned  of  the  benefit  of  clergy  by  statute 
tS3  Hen.  VIII.  c.  1,  and  other  subsequent  statutes,  not  indeed  in  general, 
but  only  when  committed  in  a  dwelling-house,  or  in  or  near  the  king's 
highway.  A  robbery  therefore  in  a  distant  field,  or  footpath,  was  not  pu- 
nished with  death  (k) ;  but  was  open  to  the  benefit  of  clergy,  till  the  st^ 
lute  3  &  4  W.  &  M.  c.  9,  which  takes  away  clergy  from  both  principals 
and  accessaries  before  the  fact^  in  robbery,  wheresoever  committed  (42). 

II.  MaUcious  mischief,  or  damage,  is  the  next  species  of  injury  to  private 
property,  which  the  law  considers  as  a  public  crime.  This  is  such  as  is 
done,  not  animo  farandi,  or  with  an  intent  of  saining  by  another's  loss ; 
which  is  some,  though  a  weak,  excuse  :  but  either  out  c4*  a  spirit  of  wan- 
ton cmehy,  or  black  and  diaboUcal  revenge.    In  which  it  bears  a  near  le- 

(Jk)  1  Hal.  p.  C.  535. 


And  the  influence  exercised  otct  the  mind, 
where  the  foroe  is  menljr  constiHcttre,  most 
be  of  such  a  kind  as  to  disenable  the  prosecu- 
tor to  make  resistance.  2  Leach,  721.  6  East, 
12S.  So  that  a  threat totake  an  innocent  per- 
son before  a  magistrate^  and  thence  to  prison, 
without  chsr^ing  him  with  any  specific  crime, 
is  not  sufficient  to  make  the  party  a  robber,  if 
he  obtain  money  to  induce  him  to  Ibibear.  8 
Leach,  721.  Indeed  it  has  been  said  thst  the 
only  instance  in  which  a  threat  will  supply  the 
place  of  force,  is  an  aocosation  of  unnatural 
practices.  2  Leach,  730,  1.  1  Leach,  139. 
2  Rttss.  1009.  And,  it  has  recently  been  held, 
contrary,  it  seems,  to  the  principle  of  some 
former  decisions,  that  eren,  in  this  ease,  the 
money  must  be  taken  immediately  on  the 
(hreat,  and  not  after  time  has  been  allowed 
to'the  prssecutor  to  deliberate  and  advise  with 
friends,  as  to  the  best  coune  to  be  punued, 
1  East  P.  G.  Append,  zzi ;  though,  as  some 
of  the  judges  dissented,  it  does  not  seem  to 
be  decisive.  Whera,  on  the  other  hand  there 
Is  an  immediate  threat  of  injury  to  the  proper- 
ty-, as  by  pullin|  down  a  house  with  a  mob  in 
time  of  riots,  which  produces  great  alarm,  and 
indueee  a  man  te  part  with  his  mone^,  this  has 
been  holden  to  be  a  sufficient  putting  in  fear 
to  constitute  robbery.  2  East  P.  C.  729.  731. 
And  if  a  man  assaulu  a  woman  with  intent 
to  commit  a  rape,  and  she,  in  order  to  prevail 
on  him  to  desist,  offen  him  money  which  he 
takes,  but  continues  his  endeavours,  till  pra- 
rented  by  the  approach  of  a  third  person,  he 
will  be  guilty  ot  robbery,  thoush  his  original 
intent  was  to  ravish.  1  East  P.  C.  711.  If 
thieves  meet  a  person,  and  by  menaces  of 
•death,  make  him  swear  to  bring  them  money, 
And  he,  under  the  continuing  influence  of 
fear  for  his  life,  complies,  this  is  robberv  in 
them,  though  it  woulo  not  be  so,  if  he  had  no 
persons!  fesr,  and  acted  merely  from  a  super- 
stitious regard  to  an  oath  so  extorted.  1  East 
^  V.  C.  714.  In  the  absence  offeree,  to  consti- 
tute robbery  the  fear  must  arise  before  and  at 
the  time  of  the  property  being  taken,  it  is  not 
enough  that  it  arise  afterwards;  snd  where 
the  prisoner  by  stealth  took  some  money  out 
Md  the  prosecutor's  pocket,  who  turned  round 
•aw  the  prisoner,  and  demanded  the  money, 
but  the  prisoner  threatening  him,  he  desisted 
through  Tear  from  making  any  farther  demand, 
il  was  hrid  no  robbeiy.    RoU.  Rep.  154.    1 


Hale,  534. 

To  eonstitute  a  robbery,  when  an  actual 
violence  is  relied  on,  and  no  putting  in  fear  can 
be  expressly  shewn,  there  must  be  a  struggle* 
or  at  least  a  personal  outrage.  So  that  to 
snatch  propeity  suddenly  from  the  hand,  to 
seise  a  parcel  carried  on  the  head,  to  carry 
away  a  hat  and  wig  without  force,  and  to  take 
an  umbrella  of  a  sudden,  have  been  seqpee- 
tively  holden  to  be  mere  larcenies.  1  Leach, 
290, 1.  and  in  notes.  But  where  a  man  snatch- 
ed at  the  sword  of  a  gentleman  hanging  at  his 
side,  and  the  latter,  perceiving  the  design, 
laid  hold  on  .the  scabbard,  on  which  a  contest 
ensued,  and  the  thief  succeeded  in  wresting 
the  wespon  from  its  owner,  his  offence,  was 
holden  to  be  robbery.  Id.  ibid.  Snatching 
an  article  from  a  man  will  constitute  robbery 
if  it  is  attached  to  his  person  or  clothes  so  ss 
to  afford  resistance ;  and  therefore,  where  the 
prosecutor^s  watch  was  fastened  to  a  steel 
chain  which  went  round  his  neck,  and  the 
seal  and  chain  hung  from  his  fob,  and  the  pri- 
soner Isid  hold  of  the  seal  and  chain  and  puued 
the  watch  from  the  fob,  but  the  steel  chain 
etin  secured  it,  and  by  two  jerks  the  prisoner 
broke  the  steel  chaia,  and  made  off  with  the  ' 
watch,  it  was  held  a  robbery,  for  the  prisoner 
did  not  get  the  watch  at  once,  but  had  to  over- 
come the  resistance  the  steel  chain  made,  and 
actual  force  was  used  for  that  purpoee.  R.  & 
R.  C.  C.  419.  And  where  a  heavy  diamond 
pin,  with  a  corkscrew  stalk,  which  was  twisted 
and  strongly  fastened  in  a  ladjr*s  hair,  was 
snatched  out,  and  part  of  the  hair  torn  away, 
the  judges  came  to  a  similar  decision,  i 
Leach,  335.  The  case  of  the  man  who  tore 
an  ear-ring  from  the  ear,  and  in  so  doing  la- 
cerated the  flesh,  serves  also^  confirm  this 
position.  1  Leach,  320.  Nor  will  it  excuse 
the  violence  that  it  was  done  under  pretence 
of  law;  for  where  a  bailiflf  handcufled  a  pri- 
soner and  used  her  with  great  cruelty,  for  the 
purpose  of  extorting  money  from  her,  he  wss 
holden  to  be  guilty  ;  as  were  also  a  number  of 
men  for  seizing  a  waggon  under  pretence  that 
there  was  no  permit,  when  none  was  in  reality 
necessary.  1  Leach,  280.  1  East  P.  C. 
709.  But  compare  these  decisions  with  the 
statutes  Quoted,  note  39.  p.  243. 

(42)  Tnese  statutes  are  repealed  by  7  and 
8  0.  IV.  €.  27.  Vide  ante,  241,  note  (37),  243 
BoteraS). 
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lation  to  the  crime  of  arson ;  for  as  that  affects  the  habitation,  so  this  does 
the  other  property,  of  individuals.  And  therefore  any  damage  arising 
from  this  mischieyous  disposition,  though  only  a  trespass  at  common  law, 
is  now  by  a  multitude  of  statutes  made  penal  in  the  highest  degree.    Of 

these  I  shall  extract  the  contents  in  order  of  time. 
[•244]  •And,  first,  by  statute  22  Hen.  Vtll.  c.  11.  perversely  and  ma- 
liciously to  cut  down  or  destroy  the  powdike,  in  the  fens  of  Nor- 
folk and  Ely,  is  felony  (43).  And  in  like  manner  it  is,  by  many  special 
statutes,  enacted  upon  the  occasions,  made  felony  to  destroy  the  several 
sea-banks,  river-banks,  public  navigations,  and  bridges,  erected  by  virtue 
of  those  acts  of  parliament  (44).  By  statute  43  EUz.  c.  13.  (for  prevent- 
ing rapine  on  the  northern  borders)  to  bum  any  bam  or  stack  of  com  or 
grain ;  or  to  imprison  or  carry  away  any  subject,  in  order  to  ransom  him, 
or  to  make  prey  or  spoil  of  his  person  or  goods  upon  deadly  feud  or  other- 
wise, in  the  four  northern  counties  of  Northumberland,  Westmoreland, 
Cumberland,  and  Durham,  or  being  accessary  before  the  fact  to  such  car- 
rying away  or  imprisonment ;  or  to  give  or  take  any  money  or  contribu- 
tion, there  called  blackmail,  to  secure  such  goods  from  rapine ;  is  felony 
without  benefit  of  clergy.  By  statute  22  ^  23  Car.  II.  c.  7.  maliciously, 
unlawfully,  and  willingly,  in  &e  night  time,  to  bum,  or  cause  to  be  burnt 
or  destroyed,  any  ricks  or  stacks  of  com,  hay,  or  grain,  bams,  houses,  build- 
ings, or  kilns  (45) ;  or  to  kill  any  horses,  sheep,  or  other  cattle,  is  felony ;  but 
the  offender  may  make  his  election  to  be  transported  for  seven 
[•245]  years  (46) ;  and  to  maim  or  hurt  such  •horses,  sheep,  or  other  cat^ 
tie,  is  a  trespass  for  which  treble  damages  shall  be  recovered  (47). 
By  statute  4  <&  5  W.  dc  M.  c.  23.  to  bum  on  any  waste,  between  Candle- 
mas and  Midsummer,  any  grig,  ling,  heath,  furze,  goss,  or  fem,  is  punish- 
able with  whipping  and  confinement  in  the  house  of  correction.  By  sta- 
tute 1  Ann.  St.  2.  c.  9,  captains  and  mariners  belonging  to  ships,  and  des- 
troying the  same,  to  the  prejudice  of  the  owners,  (and  by  4  Geo.  I.  c.  12. 
to  the  prejudice  of  insurers  also,)  are  guilty  of  felony  without  benefit  of 
clergy.  And  by  statute  12  Ann.  st.  2.  c.  18.  making  any  hole  in  a  ship, 
in  distress,  or  stealing  her  pumps,  or  aiding  or  abetting  such  offence,  or 
wilfully  doing  any  thing  tending  to  the  inmiediate  loss  of  such  ship,  is 
felony  without  benefit  of  clergy  (46).    By  statute  1  Geo.  I.  c.  48.  mall- 

(43)  By  15  Car.  II.  e.  17.  ^  13.  maUcioualy  (46)  Vide  ante,  236,  note  (24).    This  of- 

to  cut  down  or  to  destroy  any  works  for  con-  fence  now  amounts  to  a  capital  fel<my. 

Yeyin^  the  waters  of  the  great  Bedford  lerel,  (47)  By  statute  7  and  8  Geo.  lY.  c.  30.  ^ 

is  subject  to  the  same  punishment.  16,  maliciously  killing,  maiming,  or  wounding 

^44)  Vide  ante,  145,  note  (6),  where  it  will  any  cattle,  is  a  felony  punishable  with  trans- 
be  seen  that  these  offences  are  provided  for  portation  for  life,  or  not  less  than  seven  years, 
under  Mr.  Peel*s  Acts.  or   imprisonment  not  exceeding  four  yeats, 

(45)  By  statute  7  and  8  Geo.  IT.  c.  30,  with  private  or  public  whipping.  The  22  and 
^  17,  maliciously  setting  fire  to  any  stack  of  23  Car.  IL  c.  7  ;  14  Geo.  IL  &  6  ;  and  Geo. 
com,  grain,  pulse,  straw,  hay,  or  wood,  is  a  11.  c.  34,  on  this  head,  are  rei>ealed  by  7  and  8 
capital  felony ;  and  setting  Are  to  any  crops  Geo.  lY.  o.  27.  By  ^  25,  it  is  provided,  that 
of  com,  grain,  or  pulse,  whether  standing  or  malice  against  the  owner  of  the  property  de- 
cut  down,  or  to  any  part  of  a  wood,  coppice,  stroyed,  shall  not  be  essential  to  any  offence 
or  plantation  of  trees,  or  to  any  heath,  gorse,  under  the  Act. 

furze,  or  fera,  wheresoever  growing,  is  a  felo-  (48)  By  7  and  8  Geo.  I Y.  c.  30,  ^  9,  mali- 
ny,  punishable  with  transportation  not  exceed-  ciously  setting  fire  to,  or  in  anywise  destroy- 
ing seven  years,  or  imprisonment  not  exceed-  ing,  any  shjp  or  vessel,  whether  in  a  finished 
ing  two  years,  with  private  or  public  whippinc  or  unfinished  state,  is  a  eaj»ital  felony.  And 
for  male  offenders.  The  43  £liz.  c.  13. ;  4  W.  bjr  ^  10,  maliciously  damagmg  an^  ship  oiher- 
and  M.  c.  23 ;  22  and  33  Car.  II.  c.  7 ;  1  Geo.  wise  than  by  fire,  is  a  felony,  punishable  with 
I.  St.  2,  c.  48 ;  6  Geo.  I.  c.  16 ;  9  Geo.  I.  c.  transportation  for  seven  yean,  or  imprisoo- 
22 ;  and  28  Geo.  II.  c.  19,  f  3,  are  repealed  ment  not  exceeding  two  years,  with  private  or 
by  7  and  8  Geo.  lY.  c.  27.  public  whipping.    And  by  ^  11,  ^Thihitim 
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cioiuljr  to  set  on'fire  any  underwood,  wood,  or  coppice,  is  made  single  felo- 
ny.  By  statute  6  Geo.  I.  c.  23,  the  wilful  and  malicious  tearing,  cutting, 
spoiling,  burning,  or  defacing  of  the  garments  ax  clothes  of  any  person  pass- 
ing in  3ie  streets  or  highways,  with  intent  so  to  do,  is  felony.  This  was 
occasioned  by  the  insolence  of  certain  weavers  and  others ;  who,  upon  the 
introduction  of  some  Indian  fashions  prejudicial  to  their  own  manufactures, 
made  it  their  practice  to  deface  them ;  either  by  open  outrage,  or  by  privily 
cutting,  or  casting  aqua  forti9  in  the  streets  upon  such  as  wore  them  (49). 
By  statute  9  Geo.  I.  c.  2i.  (50)  conunonly  called  the  Waltham  black  act, 
occasioned  by  the  devastations  committed  near  Waltham  in  Hampshire, 
by  persons  in  disguise  or  with  their  faces  blacked  (who  seem  to  have  re*^ 
sembled  the  Roberdsmen,  or  followers  of  Robert  Hood,  that  in  the  reign  of 
Richard  the  First  committed  great  outrages  on  the  borders  of  England 
and  Scotland)  (I) ;  by  this  black  act,  I  say,  which  has  in  part  been  men- 
tioned under  the  several  heads  of  riots,  menaces,  mayhem,  and  larceny  (m), 
it  is  farther  enacted,  that  to  set  fire  to  any  house,  bam,  or  out- 
house (which  is  extended  by  statute  9  Geo.  III.  c.  29.  to  the  *ma-  [*246] 
lieious  and  wilful  burning  or  setting  fire  to  all  kinds  of  mills)  (51), 
or  to  any  hovel,  cock,  mow,  or  stack  of  com,  straw,  hay,  or  wood  (52) ; 
or  unlawfully  and  maliciously  to  break  down  the  head  of  any  fish-pond, 
whereby  the  fish  shall  be  lost  or  destroyed  (53) ;  or  in  like  manner  to  kill, 
maim,  or  wound  «ny  cattle  (54) :  or  cut  down  or  destroy  any  trees  planted 
in  an  avenue,  or  growing  in  a  garden,  orchard,  w  plantation,  for  ornament^ 
shelter,  or  profit  (55) ;  all  these  malicious  acts,  or  procuring  by  gift  or  pro- 
mise of  reward  any  person  to  join  them  therein,  are  felonies  without 
benefit  of  clergy  ;  and  the  hundred  shall  be  chargeable  for  the  damages, 
unless  the  offender  be  convicted  (56).     In  like  manner  by  the  Roman  law, 

0)  $  Inst.  107.  (m)  See  page  144.  906.  S85.  MO. 

iUae  lights  or  aigBals  to  bring  any  ship  or  vet- 
m1  into  dinger,  or  tending  to  its  immediata 
destruction  or  destroying  the  same  in  distress, 
or  when  cast  on  shore,  or  any  of  its  contents, 
or  prerenting  any  assistance  to  those  on  board, 
is  made  a  capital  felony.  And  by  1  and  2 
Geo.  IV.  c  75,  ^  11,  iniaring  or  concealing 
any  buoys,  ropes,  or  manu,  belon^ng  to  any 
anchor  or  cable  attached  to  any  ship  or  vessel 
whaterer,  whether  in  distress  or  otherwise,  is 
punishable  with  transportation  for  any  term 
not  exceeding  seven  years,  or  imprisonment 
for  any  number  of  years  at  the  discretion  of 
the  court. 

(49)  This  statute  was  repealed  by  7  Geo. 
IT.  c  64,  and  no  subsequent  enactment  on  tho 
subject  has  been  made. 

(50)  Repealed  by  7  and  8  Geo.  IV,  c.  87. 
(61)  Vide  ante,  222.  note  (6). 

(52)  Vide  ante,  244,  note  (45). 

(53)  Vide  ante,  144,  note  (3). 

(54)  Vide  ante,  note  (47). 

(55)  Vide  ante,  233,  in  notis. 

(56)  By  7  and  8  Geo.  IV.  c  30,  ^  15,  mali- 
ousiy  breaking  down,  or  destroyixi^,  the  dam 

of  any  fishpond,  or  of  any  water  being  private 
property,  or  in  which  there  is  any  private  riffht 
of  fishery,  with  intent  to  destroy  the  fish 
therein  or  putting  an^  lime  or  other  noxious 
,  inosdient  therein  with  intent  to  destroy  the 
fish,  or  breaking  down  the  dam  of  any  mill* 
^QBd,  it  declared  to  be  a  misdemaaBor,  punish- 


(56)1 
«iou8iy 


able  at  the  discretion  of  the  court,  with  trans- 
portation for  seven  years,  or  imprisonment  not 
exceeding  two  years,  with  pnvate  or  publio 
whipping  for  male  offenders.  5  £lis.  c.  2I9 
and  4  Geo.  IV.  c.  54,  are  repealed  as  they  re- 
late to  this  subject,  bw  7  and  8  Geo.  IV.  e.  27, 
as  also  the  9  Geo.  III.  c.  29. 

By  statute  7  and  8  Geo.  IV.  c.  31, 6  2,  it  ia 
enacted.  *'  That  if  any  church  or  chapel,  or  any 
chapel  for  the  religious  worship  of  persons  dis- 
senting from  the  united  church  of  England 
and  Ireland,  duly  registered  or  recorded,  or  any 
house,  stable,  coacn-house,  out-house,  wara« 
house,  office,  shop,  mill,  malt- house,  hop-oast, 
bam,  or  granary,  or  any  building  or  erection 
used  in  carrying  on  any  trade  or  manuDsctura, 
or  branch  thereof,  or  any  machineiy,  whether 
fixed  or  moveable,  prepared  for  or  employed  ia 
any  manufacture  or  in  any  branch  toereof,  or 
any  steam  engine  or  other  engine  for  sinking, 
draining,  or  working  any  mine,  or  any  staith, 
building,  or  erection,  used  in  conducting  the 
business  of  any  mine,  or  any  bridge,  wagmn* 
way,  or  trunk  for  conveying  minerals  nom 
anv  mine,  shall  be  feloniously  demolished, 
pulled  down,  or  destroyed,  wholly  or  in  part, 
by  any  person  riotously  and  tumultuoosly  as- 
semblea  together,  in  every  such  case  the  in- 
habitants of  the  hundred,  wapentake,  ward,  or 
other  district  in  the  nature  of  a  hundred,  by 
whatever  name  it  shall  be  denominatea,  in 
which  any  of  the  saidafiftnees  shall  be  ooai> 
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to  cut  down  trees,  and  especially  vines,  was  punished  in  the  same  degreS 
as  robbery  (n).  By  statute  6  Geo.  II.  c.  37.  and  10  Geo.  II.  c.  32.  it  is 
also  made  felony  without  the  benefit  of  clergy,  maliciously  to  cut  down 
any  river  or  sea-bank,  whereby  lands  may  be  overflowed  or  damaged ; 
or  to  cut  any  hop-binds  growing  in  a  plantation  of  hops  (57),  or  wiOnlly 
and  maliciously  to  set  on  fire,  or  cause  to  be  set  on  fire,  any  mine,  pit,  or 
depth  of  coal  (58).  By  statute  11  Geo.  II.  c.  22.  to  use  any  violence  in 
order  to  deter  any  person  from  buying  corn  or  grain  ;  to  seize  any  carriago 
or  horse  carrying  grain  or  meal  to  or  from  any  market  or  sea-port ;  or  lo 
use  any  outrage  with  such  intent ;  or  to  scatter,  take  away,  spoil,  or 
damage  such  grain  or  meal ;  is  punished  for  the  first  offence  with  impii- 
sonment  and  public  whipping :  and  the  second  offence,  or  destroying  any 
granary  where  com  is  kept  for  exportation,  or  taking  away  or  spoiling  any 
grain  or  meal  in  such  granary,  or  in  any  ship,  boat,  or  vessel  intended  for 
exportation,  is  felony,  subject  to  transportation  for  seven  years  (59).  By 
statute  28  Geo.  11.  c.  19.  to  set  fire  to  any  goss,  furze,  or  fern,  growing  in 
any  forest  or  chase,  is  subject  to  a  fine  of  five  pounds  (60).     By  stattttea 

6  Geo.  III.  c.  36.  <&  48,  and  13  Geo.  III.  c.  33.  wilfully  to  epdl 
[*247]    or  destroy  any  timber  or  other  trees,  roots,  ^shrubs,  or  plants,  is 

for  the  two  first  offences  liable  to  pecuniary  penalties ;  and  for  the 
third,  if  in  the  day-time,  and  even  for  the  first  if  at  night,  the  offender  shall 
be  guilty  of  felony,  and  liable  to  transportation  for  seven  years  (61).  By 
statute  9  Geo.  III.  c.  29.  wilfully  and  maliciously  to  bum  or  destroy  any 
engine  or  other  machines,  therein  specified,  belonging  to  any  mine  (62) ; 

(n)  ^.47.7.2. 

By  ^  8,  where  the  injur;  does  noi  exceed 
30i.,  the  parties  are  to  give  notice  to  the  high 
constable  of  their  claim  forcompensatioin,  who 
is  to  exhibit  the  same  to  two  magistrates  in 
the  division,  and  they  are  to  appoint  n  special 
petty  session  between  twenty  and  thirty  days 
afterwards  to  determine  the  claioL 

By  Stat.  7  and  8  Geo.  IV.  e.  27»  aH  prior 
Acts  relating  to  actions  against  the  hnndred 
are  repealed ;  and  the  hnndred  is  now  no  long- 
er liable  in  cases  of  robbery,  but  only  in  cases 
where  the  damage  is  done  by  a  riotous  asseni- 
bly. 


d,  shall  be  liable  to  yield  fall  compensa- 
tion to  the  person  or  persons  damnified  by  the 
offence,  not  only  for  the  damage  so  done  to  any 
of  the  subjects  hereinbefore  enumerated,  but 
also  for  any  damage  which  may  at  the  same 
time  be  done  by  any  such  offenders  to  any  fix- 
ture, furniture,  or  goods  whatever,  in  any  such 
church,  chapel,  house,  or  other  of  the  buildings 
or  erections  aforesaid." 

By  ^  3,  persons  damnified  by  the  offence,  or 
the  servant  in  whose  charge  the  injured  pro- 
perty was  intrusted,  must  within  seven  oays 
after  the  ofifence  has  been  committed  go  before 
a  justice  of  the  peace  residing  within  the  hun- 
dred, and  state  on  oath  the  name  of  the  offend- 
er if  known,  and  submit  to  an  examination 
touching  the  offence,  and  become  bound  to 
p^rosecute  the  offenders  when  taken.  The  ac- 
tion must  be  commenced  within  three  calen- 
dar months  after  the  offence. 

By  ^  4,  all  process  in  the  action  roust  be 
Mcved  on  the  nigh  constable,  who  within  se- 
ven days  must  give  notice  thereof  to  two  ma- 
gistrates of  the  division,  and  who  may  defend 
or  let  iudgment  so  b^  defietult,  as  advised. 

By  f  6,  any  inhabitant  of  the  hundred  may 
be  a  oompetent  witness.  By  ^  6,  if  the  plain- 
tiff recovers,  the  writ  of  execution  is  not  to,  be 
•nforced,  but  the  sheriff  on  receipt  of  it  is  to 
■lake  his  warrant  to  the  county  treasurer,  who 
is  directed  to  pay  the  amount.  ^  7  directs  that 
fk9  high  constable's  expenses  are  to  be  allow- 
ed by  two  justices,  and  paid  by  the  county 
treasurer :  tae  whole  of  such  monies  ars  to  be 
levied  on  the  hundred  over  and  above  their 
«luM  of  the  coun^  xmte. 


(57)  Benefit  of  clergy  was  restored  by  slaL 
4  Geo.  IV.  c.  46,  and  transportation  and  in^^ri- 
sonment  substituted.  This  Act  is  now  repeal 
ed  by  7  and  8  Geo.  IV.  c.  27,  as  also  the  lets 
mentioned  in  the  text. 

(58)  B^  statute  7  and  8  Geo.  IV.  c.  90,  ^ 
16,  maliciously  destroying  any  hop-binds  Row- 
ing on  poles  in  plantations  of  hope,  is  a  felony 
liable  to  transportation  for  life,  or  not  less  than 
seven  years,  or  imprisonment  not  ekoeedi^g 
four  years,  with  private  or  publie  whipping. 
And  by  ^  5,  setting  fire  to  any  coal-nune  is 
a  capital  felony. 

(59)  The  latter  part  of  this  Act  relating  to 
the  damages  to  which  the  hundred  is  Hsble  is 
repealed  by  7  and  6  Geo.  IV.  c.  27  ;  and  ae* 
as  to  the  offences  mentioned  in  the  text,  9 
Geo.  IV.  c.  31,  s.  26. 

(60)  Repealed.    Vide  ante,  244,  note  (45). 

(61)  Vide  anta,  233,  notefliy,  where  th* 
existing  punisbmento  are  set  forth.  The  ■(»> 
tutes  mentioned  in  the  text  are  repealed. 

(68)  By  statute  7  and  6  Gleo.  Iv.  e.  27,  tke 
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fn  any  fences  for  inclosnres  pursuant  to  any  act  of  parliament,  is  made 
•ingle  felony,  and  punishable  with  transportation  for  seven  years,  in  the 
offender,  his  advisers,  and  procurers  (63).  And  by  statute  13  Geo.  Hi.  c. 
38.  the  like  punishment  is  inflicted  on  such  as  break  into  any  house,  ^e, 
belonging  to  the  plate-glass  company  with  intent  to  steal,  cut,  or  destroy, 
any  of  their  stock  or  utensils,  or  shall  wilfully  and  maliciously  cut  or  de- 
stroy the  same.  And  these  are  the  principal  punishments  of  malicious 
mischief  (64). 

III.  Forgery  (65),  or  the  erimenfaUif  is  an  pffence,  which  was  punished 


•boT6  k  repealed.  And  by  7  and  8  Geo.  lY. 
G.  30,  ^  6,  malicioueljr  cau8in|  any  water  U> 
be  conveyed  into  an^  mine  with  intient  to  da- 
mage it,  or  obatruoting  any  air  wa;^,  water 
wajTt  draiOf  pit*  ioTel,  or  abaft  belonging  there- 
to, is  punishable  as  a  felony,  with  transporta> 
tion  for  seven  yean,  or  imprisonment  not  ex- 
ceeding two  years,  with  private  or  public 
whipping.  By  ^  7,  maliciously  destroying  or 
damaging  with  such  intent,  any  engine  or 
other  machines  belonging  to  any  mine,  or  any 
arectaons  attached  thereto^  or  any  bridge,  wag* 
|;on-way,  or  trunk,  connected  with  tb^  same, 
IS  a  felony  liable  to  the  same  punishment  as  in 
the  last-recited  clause. 

(63)  By  sutute  7  and  8  Oeo.  IV.  c  30,  6 
33,  maliciously  destroying  any  description  ot 
fence  whatsoever,  or  any  wall,  stile,  or  gate, 
is  punishable  for  the  first  offence  with  fine  not 
ezceedins  5/.  above  the  value  of  the  injury 
done,  and  with  imprisonment  not  exceeding 
twelve  months,  with  hard  labour  and  private  or 
public  whipping  for  any  subsequent  offence. 

By  7  and  8  Geo.  IV.  c.  29,  ^  40,  stealing,  or 
destroying  with  intent  to  steal,  any  live  or 
dead  fence,  wooden  fence,  stile,  or  gate,  is 
subject  to  a  penalty  not  exceeding  51.  above 
the  value  of  the  loss  or  injury  sustained  for  the 
first  offence,  and  to  hard  labour  and  imprison^ 
ment  not  exceeding  twelve  months,  with  whip* 
ping  for  subsequent  offences. 

And  by  the  same  statute,  ^  41 »  suspected 

Ssraons  found  with  aAy  tree,  or  shrub,  un* 
erwood,  live  or  dead  fence,  post,  pale,  rail, 
•tile,  or  gate,  of  the  value  of  two  shiliings,  and 
not  satisfactorily  accounting  for  it,  are  liable 
Co  a  oenalty  of  iL  above  the  value  of  the  arti- 
cle found. 
The  followinff  statutes  on  this  head  are  re- 

raled  by  7  and  8  Geo.  IV.  c.  27  ;  viz.,  13  Ed. 
sL  1,0.  46:  6Geo.  I.e.  16;  9Geo.  III.  e. 
29  ;  16  Geo.  III.  c.  30. 

(64)  In  New-York  there  has  been  no  need  of 
enactmenU  like  most  of  those  last  mentioned. 
See,  as  to  malicious  mischief  to  animals, 
bridges,  dams,  monuments,  opening  letters, 
^te.  2  R.  S.  695. 

(65)  FoRGBRT.— We  wiU  endeavour  to  elu- 
ciciate  the  nature  of,  and  what  constitutes  this 
offence,  by  considering,  1st,  What  false  mak- 
ing is  sufficient ;  2d1y,  With  what  intent  the 
forgery  must  be  committed;  and,  3dly,  How 
far  the  instrument  forged  must  appear  to  be 
genuine.  The  consideration  of  what  instru- 
meats  may  be  the  subjects  of  forgery  will  fol- 
low. See  in  general  3  Chit.C.  L.  2  ed.  1022 
to  1044,  a. 

1.  What  falsi  makimo  is  sutficiint.^ 


It  is  not  necessary  that  the  whole  instnuient 
should  be  fictitious.  Making  a  fraudulent  in- 
sertion, alteration,  or  erasure,  in  anv  material 
part  of  a  true  document,  by  which  another 
may  be  defrauded ;  the  fraudulent  application 
of  a  false  signature  to  a  true  instrument,  or  a 
real  sisnature  to  a  false  one ;  and  the  altem- 
tion  of  a  date  of  a  bill  of  exchange  afier  ac- 
ceptance, by  which  iu  payment  may  be  ac- 
celerated, are  forgeries.  1  Hale,  683,  4,  5.  4 
T.  R.  320.  Altering  a  bill  from  a  lower  to  a 
higher  sum  is  foiging  it ;  and  aperson  may 
be  indicted  on  the  7  Geo.  II.  c.  22,  forfirging 
such  an  instrument,  though  the  statute  ha» 
the  word  alter  as  well  as  forge :  and  in  the 
same  case  it  wss  held  no  ground  of  defence, 
that  before  the  alteration  it  had  beei»  paid  by 
the  drawer  and  re-issued.  R.  dc  R.  C  C.  33. 
2  East,  P.  C.  979.  S.  C.  So  altering  a  bank- 
er's one  pound  note,  by  substituting  the  woid 
Un  for  the  word  one,  is  a  forgery,  Russ.  dc  Ry. 
C.  C.  101  ;  see  2  Bum  J.  24th  edit  491.  and 
2  East  P.  C.  986.  If  a  note  be  made  payable 
at  a  country  banker's,  or  at  their  banker's  in 
London,  who  fails,  it  is  forgery  to  introduce  • 
piece  of  paper  over  the  names  of  the  Londoik 
Sankers,  who  have  so  failed,  containing  the 
names  of  another  banking-house  in  London. 
Russ.  d(  Ry.  C.  C.  164.  2  Tsunt.  328.  2 
Leach,  1040,  S.  C.  and  see  2  East  P.  C.  856. 
2  Bum  J.  24th  edit  492.  S.  C.  Expunging 
an  indorsment  on  a  bank  note  with  a  liquor 
unknown,  has  been  holden  to  be  an  erasure 
within  8  d(  9  W.  III.  c.  20.  3  Pr.  Wms.  419. 
The  instrument  most,  in  itself,  be  false  ;  for 
if  a  man  merely  pass  for  another,  who  iathe 
maker  or  indorser  of  a  true  instrument,  it  is 
no  fbrgeiY,  though  it  may  be  within  the  sta- 
tute of  false  pretences.  1  Leach,  229.  The 
instrament  counterfeited  must  also  bear  a  re- 
semblance to  that  for  which  it  is  put  forth,  but 
need  not  be  perfect  or  complete :  it  is  suffi- 
cient if  it  is  calculated  to  im|>oee  on  mankind 
in  general,  though  an  individual  skilled  in 
that  kind  of  writings  would  detect  its  fallacy. 
Thus,  if  it  appears  that  several  persons  have 
taken  forged  iiank  notes  as  good  ones,  the  of- 
fender will  be  deemed  guilty  of  counterfeiting 
them,  though  a  person  from  the  bank  should 
swear  that  thev  would  never  impoee  on  him, 
being,  in  several  respects,  defecuve.  2  East, 
P.  C.  950.  And  it  has  been  holden  that  a 
bank  note  maybe  oonnterfBited,  though  the 
paper  contains  no  water-mark,  and  though  the 
word  poimdfl  is  omitted,  that  word  being  sup- 
plied oy  the  figures  in  the  margin.  1  Leach, 
174.  For  it  was  said  that  in  forgery  there 
need  not  be  an  exact  resemblance,  butitia 
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by  the  civil  kw  with  deportation  or   banishment,  and  somedmes  with 
death  (o).    It  may  with  us  be  defined,  at  common  law,  to  be,  "  the  frau- 


(•)  /ii#t.4.18.7. 


■oiEcifl&t  if  the  inttrunent  oooaterfeitod  be 
frimafaek  fitted  to  pass  for  the  wiiting  which 
It  representii.  1  Leach,  179.  A«  to  how  far 
the  instnunent  thould  appear  geoaine,  and  the 
Imiog  of  fictitious  names,  see  infra,  Div. 

m. 

IL  With  what  intint  thi  Forgbbt 
MUST  BB  comkittbd.— The  very  essence  of 
ibrgeiT  is  an  intent  to  defiaud  ;  and,  there- 
fan,  the  mere  imitation  of  another^  writing, 
the  aasamption  of  a  name,  or  the  alteration  of 
a  written  mstrament,  where  no  person  can  be 
injured,  does  not  oome  within  the  definition  of 
tfaie  offence.  Most  of  the  statates  expressly 
make  an  intent  to  defraad  a  neoeesarr  ingre- 
dient in  the  crime ;  whether  it  existed  or  not, 
is  a  question  for  the  jury  to  determine.  Bat 
it  is  m  no  oase  neoeasary  that  any  actual  in- 
jury should  result  from  the  offsnee.  2  Stra. 
747.  2  Lord  Raym.  1461.  The  question  as 
to  the  party*8  intent,  is  for  a  jury,  and  such 
jury  ought  to  infer  an  intent  to  defraud  the 
person  who  would  have  to  pay  the  instrument, 
if  it  were  genuine,  although,  Rom  the  manner 
of  executing  the  forgery,  or  from  that  perMn's 
ordinary  caution,  it  would  not  be  likely  to  im- 
pose on  him,  and  although  the  objeot  was  ^- 
neral,  to  defraud  whoever  might  take  the  in- 
etrument,  and  the  intention  of  defrauding,  in 
particular,  the  perKm  who  would  hare  to  pay 
the  instrament,  if  genuine,  did  not  enter  into 
the  pnsoner's  oontemplation.  R.  dc  Ry.  C. 
C.  2&1,  and  see  Id.  709. 

III.  How  FAR  thb  Inbtruhbht  rOBOBD 
must  appbab  obnuimb.— It  is  of  no  conse- 
quence whether  the  counterfeited  instrument 
be  such  as  if  real  would  be  effectual  to  the 
purpose  it  intends,  so  long  as  there  is  a  n^ 
dent  rtssmblatte*  to  impose  on  those  to  whom 
it  is  uttered.  Whether  the  fraud  be  effected 
on  the  party  to  whom  an  instrument  is  ad- 
dressed, or  whose  writing  is  counterfeited,  or 
on  a  third  person  who  takes  it  upon  the  credit 
it  assumes,  is  immateriaL  Thus,  to  counter- 
feit a  oonreyance  with  a  wrong  name,  has 
been  deemed  within  5  Elis.  c.  14,  though  it 
would  hare  been  ineffectual  if  genuine.  1 
Keb.  803.  3  Keb.  51.  The  fabrication  of  an 
order  for  payment  of  a  sailor's  prize-money  is 
forgery,  as  we  hare  already  seen,  though  it  be 
invalid  as  wanting  the  requisites  required  by 
sutute.  2  Leach,  883.  The  offence  of  ut- 
tering a  forged  stamp  will  be  complete,  though 
at  the  time  of  uttering,  that  part  which  in  a 
genuine  stamp  would  in  terms  specify  the 
amount  of  duty,  is  concealed,  and  in  frict  out 
out,  and  thoujui  that  part  where  the  papers 
were  entire,  did  not  contain  an^  thing  specify- 
inc  the  amount  of  duty,  ptrovided  the  parts 
left  visible  are  like  a  genuine  stamp.  Russ. 
&  Ry.  C.  C.  229.  212.  We  have  also  seen, 
that  the  forgery  of  an  instrument,  as  a  last 
will,  comes  within  the  statutes^  although  the 
sumosed  testator  is  livinc.  1  Leach,  449. 
Ana  it  aiay  be  coUeoted  nom  a 


cases,  that  ibigery  in  the  name  of  a  pertoii 
who  has  no  real  existence,  is  as  mueh  cristt- 
nalas  if  there  was  an  intent  to  defraud  an  in- 
dividual whose  writing  is  oounterfeited.  1 
Leaoh,  83.  Thus  the  making  of  a  bill  of  ex- 
qfuuige  is  within  the  acta,  thonsh  all  the 
names  to  it  are  fictitious.  2  East  P.  C.  957. 
To  counterfeit  a  power  of  attorney,  as  by  the 
administratrix  and  daughter  of  a  seaman  who 
died  childless,  is  capital  Post.  116w  Nor  is 
it  necessary  that  any  additional  credit  should 
be  obtainea  by  using  the  fictitious  name.  1 
Leaoh,  172,  and  see  R.  dt  Ry.  C.  C.  75.  90. 
209.  278.  So  to  put  a  fictitious  name  on  a 
bill  indoiMd  in  blank,  in  order  to  oirculato  it 
with  secrecy,  is  a  similar  ofience.  1  Leach, 
215.  And  indeed  it  seems  that  it  is  not  ne- 
oessar:^  to  constitute  forgery,  that  there  should 
be  an  intent  to  defraud  any  particular  person, 
and  a  general  intent  to  defraad  will  soifioe.  9 
T.  R.  176.  1  Leach,  216, 17,  in  notis.  But 
to  support  a  charge  of  forgery,  by  sabacribing 
a  fictitious  name,  there  most  be  satisfactory 
eridenoe  on  the  part  of  the  proaecntor  that  it 
is  not  the  party's  real  name,  and  that  it  was 
sssumed  for  the  purpose  of  fraud  in  that  in- 
stance. Russ.  de  Ry.  C.  C.  260.  Assuming 
snd  using  a  fictitious  name,  thou^  finr  pui^ 
poses  of  concealment  and  finud,  wiB  not 
amount  to  forgery,  if  it  were  not  for  that  very 
firaud,  or  system  of  frand,  of  which  the  forgery 
forms  a  part.  Russ.  dc  Rt.  C.  C.  2ea  If 
there  is  proof  of  what  is  the  prisoner^  real 
name,  it  is  for  him  to  prove  that  faeosed  the 
assumed  name,  before  the  time  he  had  the 
fraud  in  view,  even  in  the  absenoe  of  all  proof 
as  to  what  name  he  had  used  for  several 
yean,  before  the  fraud  in  question.  Russ.  dc 
Ry.  C.  C.  278,  and  see  Rvm.  dc  Ry.  G.  G. 
405.  3  Brod.  de  Bing.  228.  S.  C.  2  Bum.  J. 
24th  edit  510.  Ross,  dc  Rt.  C.  G.  403.  S.  G. 
A  defect  in  the  stamp  wiU  not  avail  the  pri- 
soner, 1  Leach,  257,  8,  in  notis.  2  East  P. 
G.  955 ;  and  it  has  even  been  decided  that,  if 
there  be  no  stamp  at  all  on  a  counterfeit  pro- 
missory note,  it  may  still  be  forgery.  2  Leach, 
703.— though  this  ease  seems  to  go  too  far ; 
for  how  can  a  promissory  note,  without  the 
appearance  of  a  stamp,  have  such  a  similitude 
to  a  genuine  instrument  as  is  reauisite  to  con- 
stitote  forgery  f  But  though  tae  validity  of 
the  instrument  if  real  is  thus  immaterial,  it 
must  not  appear  on  ite  ho&,  so  that  no  ons  of 
common  unaeratanding  would  give  it  credit 
Thus,  it  will  not  be  forgery  to  fabricate  a  will 
for  land,  as  attested  by  only  two  witnesses.  2 
East  P.  G.  953.  Nor  is  it  fekmy  to  counter- 
feit a  bill  of  exchange  for  a  sum  more  thai\ 
twenty  shillings  and  less  than  five  pounds, 
without  mentioning  the  abode  of  the  payee 
and  being  attested  by  a  subscribing  witness  ; 
as  such  an  instrument  is  by  17  Oeo.  III.  o.  30, 
absolutely  void.  1  Leaoh,  431.  These  casev 
wiU  sufficiently  explain  the  law  on  this  sub- 
ject 
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dfdent  making  or  alteration  of  a  writing  to  the  prejudice  of  another  man's 
right  ;^  for  which  the  offender  may  suffer  fine,  imprisonment,  and  pillo- 
ry (66).  And  also  by  a  variety  of  statutes,  a  more  severe  punishment  is 
inflicted  on  the  offender  in  many  particular  cases,  which  are  so  multi- 
plied of  late  as  almost  to  become  general.  I  shall  mention  the  principal 
instances. 

By  statute  5  Eliz.  c.  14.  to  forge  or  make,  or  knowingly  to  publish  or 
give  in  evidence,  any  forged  deed,  court-roU,  or  will,  with  intent  to  affect  the 
right  of  real  property,  either  freehold  or  copyhold,  is  punished  by  a  forfeiture 
to  the  party  grieved  of  double  costs  and  damages ;  by  standing  in  the  pil- 
lory, and  having  both  his  ears  cut  off,  and  his  nostrils  slit,  and  seared  ;  by 
forfeiture  to  the  crown  of  the  profits  of  his  lands,  and  by  perpetual 
imprisonment.  For  any  forgery  *i%lating  to  a  term  of  years,  or  [*248] 
annuity,  bond,  obligation,  acquittance,  release,  or  discharge  of 
any  debt  or  demand  of  any  personal  chattels,  the  same  forfeiture  is  given 
to  the  party  grieved ;  and  on  the  offender  is  inflicted  the  pillory,  loss  of  one 
of  his  ears,  and  a  year's  imprisonment :  the  second  offence  in  both  cases 
being  felony  without  benefit  of  clergy. 

Besides  this  general  act,  a  multitude  of  others,  since  the  revolution 
(when  paper-cremt  was  first  established),  have  inflicted  capital  punishment 
on  the  forging,  altering,  or  uttering  as  true,  when  forged,  of  any  bank  bills 
or  notes,  or  o&er  securities  (p)  (67) ;  of  bills  of  credit  issued  from  the  ez- 

(V)  Stete.    «W.m.clO,«M.    nO€O.I.c.0.    1S0m>.I.c.8S.    is  Gm>.  n.  c.  is.    ISGeo.m. 


(66)  The 
away  by  56  'Geo.  III.  c.  i: 

Beataea  thia  paniahment,  the  defendant  ia 
liolden  incapable  of  being  examined  aa  a  wit- 
BMM  till  reatored  to  competence  by  the  king'a 
pardon.  Com.  Dig.  Teatmoigne  A.  3»  4.  And 
try  12  Geo.  L  c.  29,  in  case  penona  connoted 


iUory  ia  sow  taken  with  or  withoat  white  lines  therein,  or  shaU 
contain  in  any  part  thersof  the  namerical  sum 
or  amount  of  each  note  or  bill  in  black  and  red 
regiater  work,  or  ahall  shew  the  reversed  con- 
tenu  thereof,  or  ahall  contain  any  words, 
figurea,  characters,  or  patterns  intended  to  re- 
semble the  ornaments  on  such  note,  or  any 


of  foigeiy,  shall  afterwards  practiae  aa  attor-  word,  fiaure,  &c.  in  white  on  a  black  ponnd, 

niea,  aolicitors,  or  law  agents,  the  court  where  intended  to  resemble  the  amount  in  the  mar- 

they  practise  shall  examine  the  matter  in  a  ^m  of  such  note,  or  using  such  plate  or  other 

summary  wa^,  and  order  the  offender  to  be  instrument  intended  to  represent  the  whole  or 

transported  for  seven  years.  part  of  any  such  note,  or  knowingly  having  i& 

(67)  Aa  to  the  further  proviaiona  relative  to  their  possession  any  such  plate,  &c.,  or  dia- 

thia  aeacription  of  forgeiy,  vide  41  Geo.  III.  posineofany  such  paper  impreasions,  or  know- 

0.  39 ;  45  (^eo.  III.  c.  89 ;  52  Gea  III.  c.  138,  ingly  having  such  in  their  custody,  are  guilty 

and  1  Geo.  IV.  c.  92,  under  which  last  Act  re-  of  felony,  and  liable  to  transportation  for  four- 

lating  to  bank  notea,  by  ^  11,  persons  engrav-  teen  years. 

ing,  cutting,  etching,  scrapinjr,  or  by  other  The  bank  having  preferred  one  indictment 

means   marking  upon  any  plate  of  copper,  for  uttering  a  forged  note,  and  another  for  hav- 

brasa,  steal,  dtc,  any  engraving,  dtc,  for  the  ing  the  aame  in  possession,  and  having  elect- 

pnrpoae  of  producing  a  print  or  impreasion  of  ed  to  proceed  on  the  latter  charge,  it  was  held, 

all  or  any  part  of  a  bank  note,  or  a  blank  bank  that  although  focts  sufficient  to  support  the 

note  of  the  said  governor  and  oompairy  with-  capital  charve  were  made  out  in  proof,  an  ac- 

out  their  authority,  or  having  unlawfully  in  auittal  for  the  minor  offence  ouaht  not  to  be 

their  possession  any  such  plate,  &c.,  or  wil-  directed,  becauae  the  whole   of  the  minoi 

fiilly  mspoeing  of  any  aueh  blank  bank  note,  charge  was  proved,  and  did  not  merge  in  tiM 

or  part  of  such  bank  note  aa  aforesaid,  are  lia-  larger.     R.  &  R.  G.  C.  378.     On  an  indict* 


ble  to  transportation  for  fourteen  years. 

By  ^  2,  persons  unlawfully  cutting,  etching, 
&o.  or  procuring,  &c.,  or  assisting  m  making 
upon  any  plate  of  copper,  braas,  steel,  dee., 
any  line  work,  as  or  for  the  groundwork  of  a 
promissory  note  or  bill  of  exchange,  which 
shall  be  intended  to  reaemble  the  groundwork 
of  a  bank  note  of  the  governor  and  oompany, 
or  any  device,  the  impression  from  which  shall 
contain  the  wodb  ''Bank  of  Enaland"  in 
white  letten  iqwn  a  blaok  or  dark  ground, 


Vol.  11. 


ment  for  forging  a  bank  note,  the  cashier  wba 
signed  **  for  the  governor  and  company  of  tlm 
bank  of  England,'*  ia  a  competent  witness  to 
prove  the  forgerv ;  for  he  is  not  by  such  a  sig- 
nature personally  responsible  for  the  payment 
of  the  note ;  1  Leach,  C.  C.  311,  R.  and  R.  C. 
C.  378 ;  but  he  is  not  an  usential  witneas,  aa 
his  handwriting  may  be  disproved  by  other  wit- 
nesses. Rez  V.  Hughes,  and  Rex  «.  M'Guire, 
2  East  P.  C.  1002 ;  1  Leach,  C.  C.  311. 
What  eiroumstancfla  ire  safficiant  to  ooa- 
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chequer  {q)  (68) ;  of  South-eea  bonds,  &c.  (r) ;  of  lotteiy  ticketi  or  or- 
der {s)  (69) ;  of  army  or  navy  debentures  (t) ;  of  East  India  bonds  (u) ;  of 
writings  under  the  seal  of  the  London,  or  royal  exchange  assurance  (to) 
(70) :  of  the  hand  of  the  receiver  of  the  pre-fines  (x)  (7 1 );  or  of  the  accounts 
ant-general  and  certain  other  officers  of  the  court  of  chancery  (y)  (72) ;  of 
a  letter  of  attorney  or  other  power  to  receive  or  transfer  stock  or  annuities ; 
and  on  the  personating  a  propiietor  thereof,  to  receive  or  transfer  sach  an- 
nuities, stock,  or  dividends  («)  (73) ;  also  on  the  personating,  or  procuring 
to  be  personated,  any  seaman  or  other  person,  entitled  to  wages  or  other 
naval  emoluments,  or  any  of  his  personad  representatives ;  and  the  taking, 
or  procuring  to  be  taken,  any  false  oath  in  ^rder  to  obtain  a  probate,  or 


(g)  See  the  several  tct«  for  issuing  tbem. 
(r)  Stat.  0  Ann.  c.  21.  6  Geo.  I.  c.  4  dt  11. 
Geo.  I.  c.  32. 
(«)  See  the  sereral  acts  for  the  lotteries. 
(0  Stat.  5  Oeo.  I.  c.  14.    9  Geo.  I.  c.  5. 
(«)  Stat.  12  Geo.  I.  c.  32. 


(w)  Stat.  6  0«0. 1.  c.  1& 
12        ix)  Stat.  32  Geo.  II.  c.  14. 
(y)  Stat.  12  Geo.  I.  c.  32. 
(s)  Stai.8  Om.  1. c.2a  9Gm.  L c  It.  U  Om. 
II.  c.  22,4  77. 


stitute  the  offence  of  uttering,  which  most  be 
attended  with  a  guilty  knowledge,  and  what 

S roofs  required  to  substantiate  it,  may  be  de- 
uced from  the  following  abstract  of  decided 
cases,  which  have  b^en  selected  from  among 
many  others.  Where  a  prisoner,  charged  with 
uttering  a  forged  note  to  A.  B.,  knowmg  it  to 
be  forged,  gave  forged  notes  to  a  boy  who  was 
not  aware  of  their  oeing  forgeries,  and  direct- 
ed the  boy  to  pay  away  the  note  described  in 
the  indictment  at  A.  B.*s,  for  the  purchase  of 
goods,  and  the  boy  did  so,  and  brought  back 
ttie  roods  and  the  change  to  the  prisoner ;  it 
was  neld  by  the  twelve  judges,  an  uttering  by 
the  prisoner  to  A.  B.  Rex  v.  Giles,  Car.  C. 
L.  191.  So  the  delivering  a  box,  containing, 
among  other  things,  forged  Hiamps  to  the  par- 
ty's own  servant,  that  he  might  carry  them  to 
an  inn  to  be  forwarded  by  a  carrier  to  a  cus- 
tomer in  the  ooontry,  is  an  uttering.  And  If 
the  delivery  be  in  one  county,  and  the  inn  to 
whioh  they  are  carried  by  the  servant  in  an- 
other, the  prisoner  may  be  indicted  in  the  for- 
mer. The  offence  of  uttering  a  forged  stamp 
will  be  complete,  although  at  the  time  of  ut- 
tering, certain  parU  of  the  stamp  are  conceal- 
ed ;  all  the  parts  that  are  visible  being  like 
those  of  a  genuine  stamp.  Rex  v.  ColTicott, 
R.  and  R.  C.  C.  212.  It  is  not  necessary  that 
a  promissory  note  should  be  negotiable,  in  or- 
der to  be  a  promissory  note  within  the  2  Geo. 
II.  c.  25,  so  as  to  be  the  subject  of  an  indict- 
ment for  forging  or  uttering  it.  Rex  v.  Box, 
id.  300.  An  indictment  on  45  Geo.  III.  c.  69, 
for  uttering  forged  notes,  need  not  state  to 
whom  they  were  disposed,  it  is  sufficient  to 
state  that  the  prisoner  disposed  of  the  notes 
with  intent  to  defraud  the  bank,  he  knowing 
them  at  the  time  to  be  forged,  and  although 
the  person  to  whom  they  were  disposed  pur- 
chased them,  as  and  for  foiged  notes,  and  pur- 
ehased  them  on  hi»  own  solicitation,  and  as 
agent  for  the  bank,  for  the  purpose  of  bringing 
the  prisoner  to  punishment  Rex  v.  Holuen, 
id.  154.  Uttering  a  foiged  order  fur  the  pay- 
ment of  money  under  a  false  representation,  is 
evidence  of  knowing  it  to  be  forged.  Id.  169. 
To  prove  the  guilty  knowledge  of  an  utterer 
of  a  forged  bank  note,  evidence  mav  be  given 
of  the  prifoiier*8  having  previously  ottered. 


other  forged  notes,  knowing  them  to  be  foigsd. 
Rex  V.  Whiley,  2  Leach.  C.  C.  963.  So  upon 
an  indictment  for  uttering  a  forged  note,  eri- 
dence  is  admissible  of  the  prisoner's  having, 
at  a  former  period,  uttered  others  of  a  similv 
manufacture  ;  and  that  others  of  similar  fabri- 
cation had  been  disoovered  on  the  files  of  Ibe 
bank  with  the  prisoner's  handwriting  on  the 
back  of  them,  in  order  to  shew  the  prisoner's 
knowledge  of  the  note  mentioned  in  the  in- 
dictment being  a  forgery.  Rex  «.  Ball,  R. 
and  R.  C.  C.  132.  But  in  order  to  shew  a 
^ilty  knowledge  on  an  indictment  for  utter- 
ing forged  bank  notes,  evidence  of  another 
uttering,  tub$equeni  to  the  one  charged,  is  in- 
admissible, except  the  latter  uttering  was  in 
some  way  connected  with  the  principal  case, 
or  it  can  be  shewn  that  the  notes  were  of  the 
same  manufacture  ;  for  only  previous,  or  con- 
temporaneous acta,  can  shew,  quo  animo,  a 
thing  is  done.  Rex  «.  Tavemer,  Car.  C.  L. 
195. 

So,  if  a  second  uttering  be  made  the  sub- 
ject of  a  distinct  indictment,  it  cannot  be  given 
in  evidence  to  shew  a  guilty  knowledge  in  a 
former  uttering.  Rex  v.  Smith,  2  C.  and  P. 
633.  The  person  whose  name  is  forged  was 
formerly  held  to  be  not  a  conipetent  witness  to 
prove  the  forsery.  Rex  v.  Kusaell,  1  Leach, 
C.  G.  8.  But  he  has  recently  been  made  com- 
petent by  the  9  G.  lY.  c.  32,  a.  2. 

(66)  See  also  the  48  Geo.  III.  c.  L  58  Oeow 
DI.  C.23.  s.  38.  &  R,  &  R.  C.  C.  67. 

(69)  This  is  now  a  clergyable  felony,  4  Geo. 
IV.  c.  60.  8.  11. 

(70)  See  6  Geo.  I.  c.  4.  39  Geo.  HI.  e.  83. 
8. 22. 

'  (7i )  See  the  52  Geo.  IIL  c.  143.  2  East  P. 
G.911.    42  Geo.  ni.  c.  54. 

(72)  Forging  a  writing  purporting  to  be  an 
office  copy  of  a  report  or  certificate  of  the  ac- 
countant-general tnat  money  haa  been  paid  into 
the  bank,  or  forging  an  office  copy  of  a  certifi- 
cate or  receipt  of  one  of  the  cashiers  of  the 
bank,  is  within  this  act.  1  lioacii,  61.  8  East 
P  C  898 

(73)  See  also  the  33  Geo.  m.  c  30.  further 
providing  against  foigeries  and  frsnda  kk.  the 
transfer  of  stock. 
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lelteii  of  adniiiistiatiQD,  itt  oidef  to  leceite  such  payments  (74) ;  and  the 
forging  or  procining  to  be  forged,  and  likewise  the  uttering,  or 
publishing,  as  true,  of  any  counterfeited  seaman's  *will  or  pow-  [*249] 
er  (a)  (75) :  to  which  may  be  added,  though  not  strictly  reducible 
to  tkas  heady  the  oouaterfeiting  of  Mediterranean  passes,  under  the  hands 
of  the  lords  of  the  admiralty,  to  protect  one  from  the  piratical  states  of 
Barbaty  (b) ;  the  forging  or  imitating  of  any  stamps  to  defraud  the 
public  revenue  (c)  (76,)  and  the  forging  of  any  marriage-register  or 
licence  (d)  (77) ;  all  which  are  by  distinct  acts  of  parliament  made  felo« 
nies  without  benefit  of  clergy.  By  statuto  13  Geo.  III.  c.  52.  and  59, 
forging  or  counterfeiting  any  stamp  or  mark  to  denote  the  standard  of  gold 
and  silver  f^ate,  and  certain  other  offences  of  the  like  tendency,  are  pu^ 
nished  with  transportation  for  fourteen  years  (78).  By  statute  12  Geo.  III. 
c.  48.  certain  frauds  on  the  stamp-duties,  therein  described,  principally  by 
using  the  same  stamps  more  than  once,  are  made  single  felony,  and  liable 
to  transportation  for  seven  years.  And  the  same  punishment  is  inflicted 
by  statute  13  Geo.  III.  c.  38.  (79)  on  such  as  counterfeit  the  conunon  seal 


(«)  Sttt.  31  G«o.  U.  c  10.    9  Qw,  III.  C.  so. 

(6)  StaU  4  Geo.  II.  c.  18. 


(e)  See  the  sereral  stamp  acts, 
(d)  Stat.  26  Geo.  II.  c.   " 


(74)  Vide  also  3  G.  III.  c.  16 ;  26  G.  III.  c. 
23.  32  G.  HI.  c.  33 :  55  G.  III.  c.  60:  67  G. 
m.  c.  127 ;  4  G.  IV.  c.  46:  and  5  G.  IV.  c. 
107 ;  hf  (f  5  of  which  latter  statute,  the  pu- 
nishment pieviously  due  to  these  offences  is 
changed  to  transportation  for  life  or  otherwise. 
Personating  a  seaman  who  is  dead  is  within 
the  Act,  as  where  a  prisoner  appHed  at  the 
Greenwich  hospital  n>r  prize  money  in  the 
name  of  J.  B.,  and  J.  B.  was  dead,  and  sup* 
posed  to  be  so  at  the  hospiul,  though  the  pri- 
soner did  not  obtain  the  money,  he  was  con- 
Ticted  of  the  offeaee.  Rex  v.  martin,  R.  and 
R.  C.  C.  324.  So  where  a  prisoner  personat- 
ed one  *<  S.  Caff,"  who  was  dead,  and  whose 
prise  monew  had  been  paid  to  his  mother,  it 
was  held,  that  it  did  not  rary  the  prisoner's 
guilt,  and  that  he  might  be  conTicted  on  the 
54  G.  III.  c.  93,  ^  69.  Rex  e.  Cramp,  id.  327. 
To  constitute  the  offence  of  personating  the 
name  of  a  seaman  under  the  57  Geo.  III.  c.  127, 
^  4,  the  person  entitled,  or  really  supposed  to 
be  so,  to  prize  money,  must  be  personated ; 
personsting  a  man  who  never  had  any  con- 
nexion with  the  ship,  is  not  an  offence  within 
the  Act.  Rex  «.  Tannet,  id.  351.  And  by  59 
G.  III.  c.  66,  ^  3,  persons  falsely  representing 
themselres  as  the  next  of  kin  of  any  seaman, 
dee.,  or  any  agent  whose  authority  is  revoked, 
offering  to  receive  wages,  pay, prize  money,  or 
other  aUowanoe,  are  guilty  of  a  misdemeanor ; 
by  ^  12,  inserting  a  false  date  in  any  order  for 
the  payment  of  prize  money- is  made  a  misde- 
meanor ;  and  by  (f  17,  persons  really  entitled 
to  prize  money,  «o.,  using  false  orders  or  cer- 
tificates to  procure  the  same,  are  guilty  of  a 
misdemeanor. 

(75)  See  also  55  G.  III.  e.  60,  s.  31,  and  59 
6.  III.  c.  56,  by  the  18th  s.  of  which,  the  false- 
ly personating  officers,  seamen,  marines,  su- 
pernumeraries, <&.,  entitled  to  wsges,  or  their 
tepresentatives,  or  forging  or  uttering  any 
letter  of  attorney,  order,  bill,  ticket,  or  other 
eertificate,  assignment,  last  will,  or  other 
pewer  whttsoever,  in  order  to  obtain  any 
prise  money,  6to, ;  or  uttering  any  sneh  let* 
S«  of  attonn^j,  ordec,  bill,  dce^  knowing 


the  same  to  be  forged,  in  order  to  receive 
any  prize  money,  &c  ;  or  taking  a  false  oath 
to  ootain  a  probate  or  letters  of  administrar 
tioa  in  order  to  receive  prize  money,  dec. ;  or 
demandin^^  or  receiving  wages,  dtc,  know- 
ing the  will  to  be  forged,  or  the  probate  or 
administration  to  have  been  obtained  by  a  false 
oath  with  intent  to  defraud,  is  made  a  ca- 
pital felony.  By  1  and  2  G.  IV.  c.  49,  s.  3. 
Srocuring  persons  to  sign  a  false  petition  un- 
er  this  Act,  or  procuring  others  to  demsnd 
money  due,  or  supposed  to  be  dae,  to  seamen, 
dec,  under  a  eextincate  from  the  inspector  of 
seamen's  wills,  is  punishable  with  transports^ 
tion  for  seven  years ;  and,  by  s.  4,  procuring 
others  to  utter  any  forged  letter  of  attorney, 
or  other  document,  to  obtain  seamen's  wage% 
dec,  or  procuring  others  to  demand  or  receiw 
such  wages,  dtc,  is  punishable  with  death. 
Bv  7  G.  VI.  c  16,  s.  38,  the  personating  any 
Chelsea  pensioner,  dec,  or  forging  any  docu- 
mente,  or  knowingly  uttering  such  forgeries  to 
obtain  any  pension,  dec,  is  punishable  with 
transportation  for  life  or  otherwise.  A  bill, 
drawn  on  the  commissioners  of  the  navy  for 
pay,  may  be  a  bill  of  exchange,  and  a  person 
may  be  mdicted  for  the  forgery  of  it  as  such, 
although  it  is  not  in  the  form  prescribed  by  35 
G.  HI.  c.  94.  Rex  v.  Chisholm,  R.  and  R.  C. 
C.297. 

(76)  By  6  G.  IV.  c  106,  forging  or  uttering 
the  drafts  or  other  instrument  of  the  receiver 
general  or  controller  general  of  the  customs,  is 
a  capital  felony.  Vide  also  as  to  stamps,  37 
G.  III.  c.  90  ;  44  G.  III.  c  96  ;  48  G.  III.  c. 
149 ;  52  G.  III.  c  143 ;  55  G.  IV.  c.  184,  and 
c.  185 ;  and  6  G.  IV.  c.  119,  which  makes  it  a 
capital  felony  to  forge  or  utter  forged  stamps 
to  newspapers ;  see  also,  9  G.  IV.  c  18,  which 
makes  it  a  capital  fefony  to  foige  the  stamps  of 
ooy  cards  or  dice. 

(77)  The  forgery  of  documents  relating  to 
marriage  registers  and  licences,  is  punishabio 
now  only  with  transportation  for  life,  4  Geo* 
IV.  c.  76,  s.  29. 

(78)  This  is  now  a  capital  feloUT. 

(79)  Revived  by  33  Goo.  UI.  o.  17.0. 23. 
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of  the  oorpontion  for  maanfactiiring  plate-gkss  (thereby  erected)  or  knoir* 
ingly  demand  numej  of  the  company  by  viitue  of  any  writing  imder  toch 
counterfeit  seal. 

There  are  also  certain  other  general  laws,  with  regard  to  forgery ;  of 
which  the  first  is  2  Geo.  11.  c.  25.  whereby  the  first  offence  in  forging  or 
procuring  to  be  forged,  acting  or  assisting  therein,  or  uttering  or  publishing 
as  true  any  forged  deed,  wUl,  bond,  writing  obligatory,  biU  of  exchange, 
promissory  note,  indorsement,  or  assignment  thereof,  or  any  acquittance  w 
receipt  for  money  or  goods,  with  intention  to  defraud  any  person  (or  cor- 
poration) [e),  is  made  felony  without  benefit  of  clergy.  And  by  statute 
7  Geo.  11.  c.  22.  and  18  Geo.  III.  c.  18.  it  is  equaUy  penal  to  forge  or 
cause  to  be  forged,  or  utter  as  true,  a  counterfeit  acceptance  of  a  bill  of 
exchange,  or  the  number  or  principal  sum  of  any  accountable 
[*250]  receipt  for  any  note,  bill,  or  any  *other  security  for  money  ;  or 
any  warrant  or  order  for  the  payment  of  money,  or  delivery  of 
goods  (80).  So  that,  1  believe,  through  the  number  of  these  general  and 
special  provisions,  there  is  now  hardly  a  case  possible  to  be  conceived 
wherein  forgery,  that  tends  to  defraud,  whether  in  the  name  of  real  or 
fictitious  person  (/),  is  not  made  a  capital  crime  (81). 

These  are  the  principal  infringements  of  the  rights  of  property^  which 
were  the  last  species  of  offences  against  individuals  or  private  subjects, 
which  the  method  of  distribution  has  led  us  to  consider.  We  have  before 
examined  the  nature  of  all  offences  against  the  public,  or  commonwealth : 


(«)  Stat.  SI  Geo.  H.  c.  tt, «  78. 


if)  Fort.  116,  4c. 


(80)  See  46  6.  III.  c.  89 ;  40  O.  III.  c.  35 ; 
tnd  8  O.  IV.  c.  8,  respectin|  widows'  pensions, 
remittanoe  bills,  the  forging  of  whicn,  or  pro- 
earing  others  to  forge  them,  is  made  a  feuniy 
pnnisnable  with  transportation. 

(81)  It  has  frequently  been  determined,  that 
drawing,  indorsing,  or  accepting  a  bill  of  ex- 
change in  a  fictitious  name  is  a  forgery.  Bol- 
kuuTt  coMtt  dec,  XeecA,  78, 159, 192  ;  1  Hem, 
Bladi.  588;  Foat.  116.  It  is  also  forgery  to 
&bricate  a  will  by  coonterfeidng  the  name  of 
a  pretended  testator,  who  is  /stm  living.  Ce- 
gan,*9  eaatf  ibid.  355. 

If  a  person  puts  hit  own  name  to  an  iostra- 
ment,  representing  himself  to  be  a  different 

Crson  of  that  name  with  an  intent  to  defraud, 
ia  guilty  f  f  forgery.    4  T.  jR.  28. 

But  where  a  bill  of  exchange  is  indorsed  by 
a  person  in  his  own  name,  and  another  repre- 
senu  himself  to  be  that  person,  he  is  not  guiltr 
of  forsery,  but  it  is  a  misdemeanor.  Hevey*9 
c«e.  Leach,  268. 

A  bill  or  note  may  be  produced  in  evidence 
against  a  prisoner  prosecuted  for  the  forgery 
of  it ;  and  he  may  be  convicted  upon  the  usual 
evidence  of  the  forgery,  though  it  has  never 
been  stamped  pursuant  to  the  Stamp  Aeu. 
Hawketwood'e  and  RecuUeiU  eatat.  Leach,  292, 
and  811.  For  the  forgery  in  auch  a  case  is 
committed  with  an  intent  to  defraud ;  and  the 
legislature  meant  only  to  prevent  their  beinc 
given  in  evidence,  when  tnev  were  proceeded 
upon  to  recover  the  value  of  the  monev  thereby 
•eeured.  But  Lord  Kenyon  has  declared  that 
1m  did  not  approve  of  the  decision  of  the  mar 
jority  of  the  Judges  in  these  eases.  PeaJte, 
168.    It  has  Men  declared  that  the  forgeiy  of 


a  bill  of  exchange  in  a  fonn  which  rendered 
it  void  under  the  17  Geo.  IIL  e.  30,  (see  2 
book,  467,)  was  not  a  capital  offence,  because 
if  real,  it  was  not  valid  or  negotiable.  Me§ai9 
ca»*.  Leach.  483. 

Every  indictment  for  forgery  mnet  set  out 
the  forged  instrument  in  woide  end  iiguree. 
Maaim'e  cose,  1  Eaet,  182. 

But  it  is  sufficient  to  set  for  the  receipt  aft 
the  bottom  of  an  account,  without  setting  eat 
the  account  itself.  Tutkk'e  ease,  ibid.  181. 
The  word  purport,  in  an  indictment  for  forge- 
ry signifies  the  substance  of  an  inatiument, 
as  it  appears  on  the  face  of  it ;  tenor  means  an 
exact  copy  of  it.    Ibid.  180.    Leaek,  753. 

The  most  effectual  statute  for  the  preven- 
tion of  the  forgery  of  bank  notes,  ia  the  41 
Geo.  III.  c.  41 .  which  enacts  that  if  any  one  ahan 
knowingly  have  in  his  possession,  or  in  his 
house  any  forged  bank  noiea,  knowing  the  sane 
to  be  forged,  without  lawful  excuse,  the  proof 
whereof  shall  lie*upon  the  person  accoaed,  he 
shall  be  guilty  of  felony,  ana  ahali  be  transport- 
ed for  fourteen  years. 

And  if  anv  peison  aball  make  any  plate  er 
instrument  for  forging  bank  notes,  or  any  put 
of  a  bank  note,  or  ahall  knowinly  have  them 
in  his  possession  without  authority  in  writing 
from  the  coveinor  and  companv  of  the  bank  of 
England,  ne  shall  be  guilty  of  folony,  and  shall 
be  transported  for  seven  years. 

But  before  this  statute  this  most  have  been 
an  indictable  offence  as  a  miademeanor.  See 
ante,  99,  note  (7). 

Bj  the  45  Geo.  m.  a  89,  the  atatalee  for  tiM 
punishment  of  forceiy  are  extended  to  creqf 
pert  of  Great  Britain 
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«fU]i8t  the  king  or  supreme  magistrate,  the  father  and  protector  of  that 
commmdtj ;  against  the  universal  law  of  all  civilized  nations,  togetherwith 
eome  of  the  more  atrocious  offences,  of  publicly  pernicious  consequence, 
against  God  and  his  holy  religion.  And  these  several  heads  comprehend 
the  whole  circle  of  crimes  and  misdemeanors,  with  the  punishment  an- 
nexed to  each  that  are  cognizable  by  the  laws  of  England  (82),  (83). 

(S2)  See  a  cooaplete  collection  of  the  AcU 
•of  ParUament  relating  to  the  crime  of  forgery , 

£nomeroas  even  to  abstract  here,)  in  Col- 
■  Crim.  Sta.  142,  at  eeq.,  with  the  notes 
K». 

(83)  In  New-Yovk,  the  Rerieed  Statutes 
eontain  the  following  prorisions  as  to  forgery. 

Falsely  altering  or  counterfeiting  the  in- 
spection bill  or  receipt  for  duties  oTan  inspec- 
tor of  ealt,  with  intent  to  defraud  the  state  :  or    v.  «.k><iii5  muj  ouuj  m  nuj  uu^n.  vt  rcwiuB, 
^sely  altering  or  counterfeiting  his  brand,  or    or  any  instrument  purporting  to  be  any  record 
aiding  in  such  crime,  is  felony,  punishable  by    or  return  specified  in  the  last  section.    4. 


any  public  office  authorized  by  law,  or  any 
court  of  record,  or  of  any  company  incorpo- 
rated by  this  state,  or  the  impression  of  any 
such  seat.  2.  The 'altering,  destroying,  cor- 
rupting, or  falaifying  with  intent  to  defraud, 
any  record  that  is  evidence,  or  any  recoxd  of 
any  judgment  or  enrolment  of  a  decree,  or  the 
return  of  sny  officer,  court,  &c.  to  any  process 
of  any  court.  3.  The  falsely  making,  lorging, 
or  altering  any  entry  in  any  book  of  records. 


imprisonment  in  the  state-prison  for  not  less 
than  3  nor  more  than  6  years.  (1  R.  S.  271,  ^ 
115.)  Forging  the  name  of  a  manufacturer 
on  any  barrel  or  cask  of  salt,  subjects  the  of- 
fender to  a  fine  of  25  dollars,  and  damages  to 
<he  party  aggriered.  (Id.  273,  ^  128.)  Alter- 
ing or  counterfeiting  brands  on  a  flour  barrel, 
causes  a  forfeiture  of  100  dollars  for  every 
«ask  so  branded :  (Id.  539,  ^  21.) :  branding 
«asks  of  beef  or  nork  without  authority,  is  pu- 
aishable  by  a  one  of  IS  dollars  per  cask: 
(Id.  546,  ^  57.)  :  counterfeiting  the  brand  of 
an  inspeetor  of  pot  and  pearl  ashes,  is  punish- 
able by  a  fine  of  500  dollare.    (Id.  548,  ^  78.) 


Wilfully  and  falsely  certifying,  by  an  officer 
authorized  to  take  the  proof  or  acknowled- 
ment  of  any  instrument  that  may  be  recorded, 
that  the  same  has  been  acknowledged  or  prov- 
ed. 5.  Counterfeiting  any  gold  or  silver  coins 
current  by  autam  or  usage  within  this  state. 
(2  R.  S.  671.  ^  24,  d&c.)  6.  Making  or  en- 
graving,, or  causing  to  be  made  or  engraved, 
any  {ilate  in  the  form  of  any  evidence  of  debt, 
&c.  issued  by  any  bank  incorporated  by  any 
state  of  this,  or  any  other  country,  without  the 
authority  of  such  bank.  7.  Having  any  such 
plate,  or  impression  from  it,  without  the  au- 
thority of  such  bank,  with  the  intent  of  having 


Counterfeiting  the  brand  of  an  inspector  of    any  impression  made  and  passed  off,  or  of  hav- 


fish  oil,  is  punishable  by  a  fine  of  25  dollars. 
/Id.  555,  ^  168.)  Forging,  altering,  or  counter- 
ieitiog  any  marks,  or  numbers,  or  weigh-note 
of  an  inspector  of  tobacco,  is  a  misdemeanor. 
(Id.  50S,  i  181.)  Counterfeiting  or  fraudulently 
Altering  or  denteiog  the  brands  or  other  marks 
of  any  tntpsctott  is  also  punishable  by  fine  not 


ing  the  impression  filled  up  to  be  passed  off. 

8.  Making,  or  causing  to  be  made,  or  having, 
any  plate  upon  which  are  engraved  any  figures 
or  words,  which  ma]r  be  used  to  falsely  alter 
any  evidence  of  debt  issued  by  such  bank,  with 
intent  so  to  use  the  same.    (2  R.  S.  672,  ^  30.) 

9.  Selling,  dtc.  or  offering  or  receiving,  for 


exceeding  2000  dollars,  and  imprisonment  not    any  consideration,  any  forged  evidence  ofdebt. 


exceediqg  3  years.  Counterfeiting  or  fraudu- 
lently altering  or  defacing  the  marks  put  br 
the  eipiMr  on  a  hogshead,  barrel  or  half-barrel, 
•of  flour,  meal,  beef,  pork,  pot  or  pearl  ashes, 
lish,  fish  oil,  liver  oil,  or  distilled  spirits,  is 
punishable  by  fiiM  not  exceeding  500  dollars, 
#r  impriaonment  not  exceeding  one  year.  (Id. 
572,  ^  193,  194.)  Falsely  making,  altering, 
forging,  or  counterfeiting,  any  lottery  ticket, 
or  aiding  therein,  or  uttering  the  same  with  in- 
tent to  defraud,  subjects  the  offender  to  impri- 
aonment. (Id.  671,  ^53.)  Forging,  &o.  any  will 
of  real  or  pertotuU  property,  or  any  instrument 
purporting  to  affect  real  estate,  or  ainr  oertifi- 
aate  of  acknowledgment  or  proof  of  any  in- 
strument which  may  be  recorded ;  or  any  cer- 
tificate purporting  to  be  issued  by  the  state  for 
the  payment  of  money,  or  to  acknowledge  the 


knowingly,  and  with  intent  to  have  the  aame 
passed,  fid.  32.)  10.  Having  any  forged  evi- 
dence of  aebt  of  any  such  bank  as  above  spe- 
cified, with  intent  to  utter  the  same  and  to 
defraud.  (Id.  36.) 
Forgery  in  the  tlwd  degree  is, 

I.  Counterfeiting  the  gold  and  silver  coin  of 
a  foreign  government,  with  ifttent  to  export  it 
and  defraud  the  foreign  government  or  its  sub- 
jects.   (Id.  ^29.) 

II.  Forging,  dec.  with  intent  to  defraud,  and 
so  that  anyone  may[  be  injured  in  his  person  or 
property :  Ist.  Any  instrument  purporting  to  be 
any  process,  or  any  certificate,  order,  or  allow- 
ance of  any  competent  court  or  officer ;  or  to 
be  any  pleading  or  proceeding  filed  or  entered 
in  any  court :  or  to  be  any  license  or  authority 
authorized  by  any  statute.    2.  Any  instrument 


ffeoeipt  of  property ;  or  any  certificate  of  any  purporting  to  be  the  act  of  another,  by  which 

interest  in  a  public  stock  created  by  any  law  any  pecuniary  demand  or  righu  of  property 

of  the  state  or  any  other  evidence  of  anv  lia-  may  be  affected,  and  for  whicn  a  punishment 

bility  of  the  state,  purporting  to  be  issued  by  a  is  not  before  provided, 

public  officer;  or  any  indorsement  or  other  in-  III.  Making  a  false  entry,  or  falsely  alter- 

stniment  purporting  to  transfer  the  right  of  ing  an  entry,  with  intent  to  defraud,  in  any 

any  bolder  of  such  certificate,  with  intent  to  book  of  accounts  kept  in  the  office  of  the 

defiraud,  is  fbigery  in  the  frtt  degree.    (2  R.  comptroller,  or  of  the  treasurer  or  surveyor 

0.  670,  4  22,  23.)  general  of  the  state,  or  of  any  county  tr6asar> 

Foriery  in  the  seeond  degree,  is  the  forging,  er,  by  which  any  demand,  right,  or  claim  may 

4fce.  01  tlM  grsat  or  privy  seal,  or  the  seal  of  be  affected;  or  in  any  book  of  accounts  kept 
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CHAPTER  XVIII. 
OF  THE  MEANS  OF  PREVENTING  OFFENCES. 


We  are  now  arrived  at  the  fifth  general  branch,  or  head,  under  which  I 
proposed  to  consider  the  subject  of  this  book  of  our  commentaries  ;  viz.  the 
means  of  preventing  the  commission  of  crimes  and  misdemeanors.  And 
really  it  is  an  honour,  and  almost  a  singular  one,  to  our  English  lavs,  that 
they  furnish  a  title  of  this  sort ;  since  preventive  justice  is  upon  every  prin- 
ciple of  reason,  of  humanity,  and  of  sound  policy  preferable  in  all  respects 
to  punishing  justice  {a) ;  the  execution  of  which,  though  necessary,  and  in 
its  consequences  a  species  of  mercy  to  the  commonwealth,  is  always  at- 
tended with  many  harsh  and  disagreeable  circumstances. 

This  preventive  justice  consists  in  obliging  those  persons,  whom  there  is 
a  probable  ground  to  suspect  of  future  misbehaviour,  to  stipulate  with  aud 
to  give  full  assurance  to  the  public,  that  such  offence  as  is  apprehended 
shall  not  happen  ;  by  finding  pledges  or  securites  for  keeping  the  peace, 
or  for  their  good  behaviour.  This  requisition  of  sureties  has  been  several 
times  mentioned  before,  as  part  of  the  penalty  inflicted  upon  such  as  have 
been  guilty  of  certain  gross  misdemeanors  :  but  there  also  it  must  be  un- 
derstood rather  as  a  caution  against  the  repetition  of  the  offence,  than  any 
immediate  pain  or  punishment.  And  indeed,  if  we  consider  aU 
[*352]  human  *punishments  in  a  large  and  extended  view,  we  shall  find 
them  all  rather  calculated  to  prevent  future  cimes,  than  to  expiate 
the  past :  since,  as  was  observed  in  a  former  chapter  (6),  all  punishments 
inflicted  by  temporal  laws  may  be  classed  under  three  heads ;  such  as 
tend  to  the  amendment  of  the  ofiender  himself,  or  to  deprive  him  of  any 
power  to  do  future  mischief,  or  to  deter  others  by  his  example ;  all  of  which 
conduce  to  one  and  the  same  end,  of  preventing  future  crimes,  whether  that 


(a)  Beccar.  ch.  41. 


(b)  See  page  11. 


by  any  mooied  corporation  within  the  state, 
or  kept  by  such  corporation  or  its  officers,  and 
deliTered,  or  intended  to  be  delivered,  to  any 
one  dealing  with  sach  corporation,  and  bv 
which  an?  pecuniary  claim  may  be  aflfeeted. 
(Id.  34,  35.) 

Forgery  in  the  fourth  degree  is:  1.  Hav- 
ing any  forged  or  counterfeited  instrument, 
the  forgery  of  which  is  above  (i.  e.  in  2  R.  S. 
4S70,  dtc.)  declared  to  be  punishable,  (except 
those  enumerated  in  the  36th  section,)  or  hav- 
ing any  coanterfeit  of  any  ^old  or  silver  coin 
current  in  this  state,  knowing  the  forgery  or 
counterfeiting,  and  intending  to  defraud  any 
one  and  pass  the  same.  (Id.  ^  37,  38.)  The 
uttering  as  true  a  forged  instrument  or  coun- 
terfeit coin,  the  forgery  or  counterfeiting  of 
which  is  above  (2  K.  S.  270,  die.)  made  an 
offence,  is  punishable  as  such  forgery  is, 
unless,  2.  The  utterer  received  the  instru- 
BMnt  or  coin  in  ^ood  faith,  and  for  a  valuable 
consideration  without  circumstances  of  su- 
spicion, and  then  it  is  forgery  in  the  fourth 
degxee.  (Id.  ^  38,  40.)  Making  an  instra- 
mttai  in  ooe^s  own  name,  and  pMsing  it  as 


the  act  of  another  of  the  same  name,  with  in- 
tent to  create,  discbarge,  affect,  &c  any  right 
or  property,  is  the  same  offence  as  foiging  the 
name  of  a  person  of  a  different  name.  (Id.  6 
41.) 

Forgery  may  also  be  committed  by  the  total 
erasure  or  obliteration  of  an  instrument,  or  by 
putting  together  parts  of  several  genuine  in- 
struments so  as  to  produce  one.  And  it  may 
be  committed  though  all  the  instrument  but  the 
signature  be  printed,  or  by  falsely  making  any 
evidence  of  debt  purporting  to  be  issued  bj 
any  corporation  having  authority  for  that  pur* 
pose,  and  affixing  a  pretended  signature  of 
any  i>enon  as  an  agent  or  officer  or  such  cor- 
poration, though  such  person  was  not  aac^ 
officer,  or  vna  not  in  existence. 

Forgery  in  the  first  degree,  is  punished  by 
imprisonment  in  tne  state-prison  for  not  leas 
fhan  10  years :  in  the  »temd  degree,  for  not 
less  than  5  nor  more  than  10 :  in  the  tAM  de- 
gree, for  not  more  than  5 :  in  the  fourik  degree, 
by  like  imprisonment  for  not  more  than  2  yean, 
or  by  imprisonment  in  a  county  jail  far  not 
more  than  1  year.    (2  B.  &  675^  ^  48.) 
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can  be  effected  by  amendment,  disability,  or  example.  Bat  the  camion, 
whisk  we  speak  of  at  present,  is  such  as  is  intended  merely  for  prevention, 
without  any  crime  actually  committed  by  the  party,  but  arising  only  from 
a  probable  suspicion,  that  some  crime  is  intended  or  likely  to  happen  :  and 
consequently  it  is  not  meant  as  any  degree  of  punishment,  unless  perhaps 
for  a  man's  imprudence  in  giving  just  ground  of  apprehension. 

By  the  Saxon  constitution  these  sureties  were  always  at  hand,  by  means 
of  king  Alfred's  wise  institution  of  decennaries  or  frankpledges  ;  wherein, 
as  has  more  than  once  been  observed  (c),  the  whole  neighbourhood  or  tith- 
ing of  freemen  were  mutually  pledges  for  each  other's  good  behaviour. 
But  this  great  and  general  security  being  now  fallen  into  disuse  and  neg« 
lected,  there  hath  succeeded  to  it  the  method  of  making  suspected  persons 
find  particular  and  special  securities  for  their  future  conduct :  of  which  we 
find  mention  in  the  laws  of  king  Edward  the  Confessor  (J) ;  "  tradai 
fidf^sores  de  pace  et  lsgalit<U§  tuenda.^  Let  us  therefore  consider,  first, 
what  this  security  is  ;  next,  who  may  take  or  demand  it ;  and  lastly,  how 
it  may  be  discharged. 

1.  This  security  consists  in  being  bound,  with  one  or  more  securities,  in 
a  recognizance  or  obligation  to  the  king,  entered  on  record,  and  taken  in 
some  court  or  by  some  judicial  officer ;  whereby  the  parties  acknowledge 
themselves  to  be  indebted  to  the  crown  in  the  sum  required  (for  in- 
stance 1002.),  with  condition  to  be  void  and  of  none  effect,  if  the  *par-  [*253] 
ty  shall  appear  in  court  on  such  a  day,  and  in  the  mean  time  shall 

keep  the  peace  (1);  either  generally,  towards  the  king  and  all  his  liege 
people  ;  or  particularly  also,  with  regard  to  the  person  who  craves  the 
security.  Or,  if  it  be  for  the  good  behaviour,  then  on  condition  that  he  shall 
demean  and  behave  himself  well  (or  be  of  good  behaviour),  either  general- 
ly or  specially,  for  the  time  therein  limited,  as  for  one  or  more  years,  or  for 
life.  This  recognizance,  if  taken  by  a  justice  of  the  peace,  must  be  certified 
to  the  next  sessions  (2),  in  pursuance  of  the  statute  3  Hen.  Vll.  c.  1,  and 
if  the  condition  of  such  recognizance  be  broken,  by  any  breach  of  the 
peace  in  the  one  case,  or  any  misbehaviour  in  the  other,  the  recognizance 
becomes  forfeited  or  absolute  ;  and  being  estreated  or  extracted  (taken  out 
from  among  the  other  records)  and  sent  up  to  the  exchequer,  the  party  and 
his  sureties,  having  now  become  the  king's  absolute  debtors,  are  sued  for^ 
the  several  sums  in  which  they  are  respectively  bound. 

2.  Any  justices  of  the  peace,  by  virtue  of  their  commission,  or  those  who 
are  ex  officio  conservators  of  the  peace,  as  was  mentioned  in  a  former 
volume  {e)  (3),  may  demand  such  security  according  to  their  own  discre- 
tion ;  or  it  may  be  granted  at  the  request  of  any  subject,  upon  due  cause 
shewn,  provided  such  demandant  be  under  the  king's  protection  ;  for  which 
reason  it  has  been  formerly  doubted,  whether  Jews,  pagans,  or  persons  con- 
victed of  a  praemunii^e  were  entided  thereto  (/).     Or,  if  the  justice  is 

(c)  See  Book  L  page  114.  («)  See  Book  I.  page  350. 

id)  Cap.  18.  (/)  1  Hawk.  P.  C.  125, 

(ly  It  is  nov  settled  that  &  justice  of  the  of  the  peace  must  be  exhibited.    5  Buni  J.  ai. 

peace  is  authorized  to  require  surety  to  keep  ed.  304.    1  T.  R.  696. 
the  peace  for  a  limited  time,  as  two  years,  ac-       (2)  But  by  1  and  2  Ph.  &  M.  c.  13.  in  cases 

cording  to  bis  discretion,  and  that  he  need  not  of  felony,  the  recognizances  are  to  be  ceitifiad 

bind  the  party  over  to  the  next  sessions  only,  to  the  general  gaol  delireiy. 
2  B.  &  ^,  278 ;  but  if  a  recognizance  to  ap-       (3)  A  secretary  of  state  or  piify-counsellor 

pear,  at  tha  sessions  be  taken,  and  an  order  of  cannot  bind  to  keep  the  peace  or  good  beha- 

eoort  ibr  finding  soretlos  applied  for,  aiticles  Tioor.    11  St.  Tzi»  317. 
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averse  to  act,  it  may  be  granted  by  a  mandatory  writ,  called  a  mufiieavier 
issuing  out  of  the  court  of  king's  bench  or  chancery ;  which  will  compei 
the  justice  to  act,  as  a  ministers]  and  not  as  a  judicial  officer:  and  he 
must  make  a  return  to  such  writ,  specifying  his  compliance,  under  Us  haad 
and  seal  (g).  But  this  writ  is  seldom  used :  for,  when  applicadoa  is  made 
to  the  superior  courts,  they  usually  take  the  recognizances  there,  under  the 
directions  of  the  statute  2 1  Jac.  I.  c.  6.  And  indeed  apeer  or  peeress 
[*254]  cannot  be  bound  over  in  any  other  place  than  the  courts  (^  *king'9 
bench  or  chancery  (4) :  though  a  justice  of  the  peace  has  a  power 
to  require  sureties  of  any  other  person,  being  compos  mentU  and  onderthe 
degree  of  nobility,  whether  he  be  a  fellew-justice  or  other  maffistrate,  or 
whether  he  be  merely  a  private  man  (A).  Wives  may  demand  it  against 
their  husbands ;  or  husbands,  if  necessary,  against  their  wives  (t).  But 
feme  coverts,  and  infants  under  age,  ought  to  find  security  by  their  frienda 
only,  and  not  to  be  bound  themselves :  for  they  are  incapable  of  engaging 
themselves  to  answer  any  debt ;  which,  as  we  observed,  is  the  nature  of 
these  recognizances  or  acknowledgments. 

3.  A  recognizance  may  be  discharged,  either  by  the  demise  of  the  king^ 
to  whom  the  recognizance  is  made  ;  or  by  the  death  of  the  principal  party 
bound  thereby,  if  not  before  forfeited  ;  or  by  order  of  the  court  to  which 
such  recognizance  is  certified  by  the  justices  (as  the  quarter  sessions, 
assises,  or  king's  bench),  if  they  see  sufficient  cause  ;  or  in  case  he  at 
whose  request  it  was  granted,  if  granted  upon  a  private  account,  will 
release  it,  or  does  not  make  his  appearance  to  pray  that  it  may  by  con- 
tinued (k). 

Thus  far  what  has  been  said  is  applicable  to  both  species  of  recogni- 
zances, for  the  peace^  and  for  the  good  behaviour :  depace^et  legditae^  hiendd^ 
as  expressed  in  the  laws  of  king  Edward.  But  as  these  two  species  of 
securities  are  in  some  respects  different,  especially  as  to  the  cause  of  grant- 
ing, or  the  means  of  forfeiting  them,  I  shall  now  consider  them  separate- 
ly :  and  first,  shall  shew  for  what  cause  such  a  recognizance,  with  suretiea 
for  the  peace,  is  grantable  ;  and  then,  how  it  may  be  forfeited. 

1.  Any  justice  (5)  of  the  peace  may,  eacoMcto,  bind  all  those  to  keep  the 
peace,  who  in  his  presence  make  any  aflray ;  or  threaten  to  kill  or  beat 
another ;  or  contend  together  with  hot  and  angry  words  ;  or  go 
[*255]  about  with  unusual  weapons  *or  attendance,  to  the  terror  of  the 
people  ;  and  all  such  as  he  knows  to  be  common  barrators ;  and 
such  as  are  brought  before  him  by  the  constable  for  a  breach  of  peace  in 
his  presence  ;  and  all  such  persons,  as,  having  been  before  bound  to  the 
peace,  have  broken  it  and  forfeited  their  recognizances  (/).  Also,  wherever 
any  private  man  hath  just  cause  to  fear  that  another  will  bum  his  house, 
or  do  him  a  corporal  injury,  by  killing,  imprisoning,  or  beating  him ;  or  that 
he  will  procure  others  so  to  do ;  he  may  demand  surety  of  the  peace 
against  such  person  :  and  every  justice  of  the  peace  is  bound  to  grant  it, 
if  he  who  demands  it  will  make  oath,  that  he  is  actually  under  iear  ef 
death  or  bodily  harm ;  and  will  shew  that  he  has  just  cause  to  be  so,  by 
reason  of  the  other's  menaces,  attempts,  or  having  lain  in  wait  for  him ;  and 

(r)  F.  N.  B.  80.   8  P.  Wmi.  902.  (k)  I  Hawk.  P.  C.  1S9. 

(k)  1  Hawk.  P.  C.  1S7.  (0  INd.  130. 

(t)  Stia.  1907. 

(4)  A  peeress  may  demand  soretj  of  the    i  Burr.  S31, 703.    1  T.  R.  OM. 
peace  against  her  husband.     Fost.  359.     2       (5)  See  note  29.  p.  350,  book  i»M  to  law  of 
Btn.1202.   13£aBt,171.N.CaB.T.Haid.74.    Now-Yoik,  and  2  R.  sTlOi. 
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win  also  farther  swear,  that  he  does  not  require  sach  surety  ont  of  malice, 
or  for  mere  vexation  (m)  (6).  This  is  called  swearing  the  peace  against 
another  :  and,  if  the  par^  does  not  find  such  sureties,  as  the  justice  in  his 
discretion  shall  require,  he  may  immediately  he  committed  till  he  does  (n). 

2.  Such  recognizance  for  keeping  the  peace,  when  given,  may  be  forfeit- 
ed by  any  actual  violence,  or  even  an  assault,  or  menace,  to  the  person  of 
him  who  demanded  it,  if  it  be  a  special  recognizance  ;  or,  if  the  recogni- 
sance be  general, by  any  unlawful  action  whatsoever,  that  either  is  or  tends 
to  a  breach  of  the  peace  ;  or  more  particularly,  by  any  one  of  the  many  spe- 
cies of  offences  which  were  mentioned  as  crimes  against  the  public  peace 
in  the  eleventh  chapter  of  this  book :  or,  by  any  private  violence  committed 
against  anv  of  his  majesty's  subjects.  But  a  bare  trespass  upon  the  lands 
or  goods  of  another,  which  is  a  ground  for  a  civil  action,  unless  accompanied 
with  a  wilful  breach  of  the  peace,  is  no  forfeiture  of  the  recognizance  (o). 
Neither  are  mere  reproachful  words,  as  calling  a  man  knave  or  liar,  any 
breach  of  the  peace,  so  as  to  forfeit  one's  recognizance  (being 
^looked  upon  to  be  merely  the  effect  of  unmeaning  heat  and  pas-  [*  256] 
aion),  nnless  they  amount  to  a  challenge  to  fight  (p). 

The  other  species  of  recognizance,  with  sureties,  is  for  the  good  ahear" 
anee  or  good  behaviour.  This  includes  security  for  the  peace,  and  some- 
what more  ;  we  will  therefore  examine  it  in  the  same  manner  as  the  other. 

1.  First,  then,  the  justices  are  empowered  by  the  statute  34  Edw.JII.  c. 
1.  to  bind  over  to  the  good  behaviour  towards  the  king  and  his  people,  all 
them  that  be  not  ofgoodfamey  wherever  they  be  found  ;  to  the  intent  that 
the  people  be  not  troubled  nor  endamaged,  nor  the  peace  diminished,  nor 
merchants  and  others,  passing  by  the  lughways  of  the  realm,  be  disturbed 
nor  put  in  the  peril  which  may  happen  by  such  offenders  (7).  Under  the 
general  words  of  this  expression,  that  be  not  ofgoodfamey  it  is  holden  that  a 
man  may  be  bound  to  his  good  behaviour  for  causes  of  scandal,  contra  bo' 
nos  mores,  as  well  as  contra  pacem:  as,  for  haundng  bawdy-houses  with 
women  of  bad  fame ;  or  for  keeping  such  women  in  Mb  own  house ;  or  for 
words  tendini  to  scandalize  the  goverment,  or  in  abuse  of  the  officers  of 
justice,  especially  in  the  execution  of  their  office.  Thus  also  a  justice 
may  bind  over  all  night-walkers ;  eaves-droppers ;  such  as  keep  suspicious 
company,  or  are  reported  to  be  pilferers  or  robbers  ;  such  as  sleep  in  the 
day,  and  wake  in  the  night ;  conunon  drunkards ;  whoremasters ;  the 
putative  fathers  of  bastards  ;  cheats ;  idle  vagabonds ;  and  other  persons 
whose  misbehaviour  may  reasonably  bring  them  within  the  general  words 
of  the  statues,  as  persons  not  of  good  fame :  an  expression,  it  must  be 
owned,  of  so  great  a  latitude,  as  leaves  much  to  be  determined  by  the  dis- 
cretion of  the  magistrate  himself.    But  if  he  commits  a  man  for  want  of 

(«t)  1  Hftwk.  P.  C.  ir.  (0)  Ibid,  131. 

(n)  Ibid.  Its.  (p)  Ibid.  ISO. 

(6)  The  sorety  of  the  peaee  will  not  bo  uken  immediately.    2  Stra.  1203.    13  East, 

granted  but  where  there  is  a  fear  of  some  pie-  171,  n.    If  the  articles  manifestly  appear  to 

sent  or  futare  danger,  and  not  merely  for  a  contain  perjury,  the  court  will  remse  the  ap- 

battery  or  trespass,  or  for  any  breach  of  the  plication,  and  even  commit  the  ejchibitant    2 

peace  that  is  past.    Dalt.c.ll.  Barr.  806.    3  Burr.  1922.    The  articles  wiU 

The  articles  to  entitle  a  party  to  hare  sure-  not  be  received  if  the  parties  live  at  a  distance 

ties  of  the  peace  must  be  verified  by  the  oath  in  the  county,  nnless  they  have  previously 

of  the  exbibitant    1  Stra.  527.    12  Mod.  243.  made  aoplication  to  a  justice  in  the  neigh- 

The  truth  of  the  allegations  therein  cannot  be  bourhoocl,  2  Burr.  780  ;  unless  the  defendant 

oontioverted  by  the  defendant,  and  if  no  ob-  be  very  old,  &o.    2  Stra.  635.    2  Borr.  103S. 

jeetions  arise  to  the  articles  exhibited,  the  1  Bla.  Rep.  233.  S.  C. 
ooort  or  juatiee  will  cider  secoiities  to  be       (7)  See  note  (R  ante,  253. 
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sureties,  he  must  express  the  cause  thereof  with  covreaieitt  eertmtf ;  sad 

take  care  that  such  cause  be  a  good  one  (q), 
[*257]       *2.  A  recognizance  for  the  good  behanour  may  be  forfeited  by 

all  the  same  means,  as  one  for  the  seevrity  of  the  peace  may  be  ; 
and  also  by  some  o^ers.  As,  by  going  armed  wilh  unusual  attendance, 
to  the  terror  of  the  people  ;  by  speaking  words  tending  to  sedition  ;  or  by 
committing  any  of  those  acts  of  misbehaviour,  which  the  recognizance 
was  intended  to  prevent.  But  not  by  barely  giving  fresh  cause  of  suspicion 
of  that  which  perhaps  may  never  actually  happen  (r) :  for,  though  it  is 
just  to  compel  suspected  persons  to  give  security  to  the  public  against  mis- 
behaviour that  is  aj^rehended ;  yet  it  would  be  hard,  upon  such  suspicion, 
without  the  proof  of  any  actual  crime,  to  punish  them  by  a  ferfeitiure  of 
their  recoguaance  (8). 


eWAPTER  XIX. 
OP  COURTS  OF  A  CRIMINAL  JURISDICTION  (1). 

The  sixth,  and  last,  object  of  our  inquiries  will  be  the  method  of  inJUet" 
ing  those  puniskmentSj  which  the  law  has  annexed  to  particular  offences  ; 
and  which  I  have  constantly  subjoined  to  the  description  of  the  crime  itself. 
In  the  discussion  of  which  I  shall  pursue  much  the  same  general  method 
that  I  followed  in  the  preceding  book,  with  regard  to  the  redress  of  civil  in- 
juries :  by,  first,  pointing  out  the  several  courts  of  criminal  jurisdictioay 
wherein  offenders  may  be  prosecuted  to  punishment ;  and  by,  secondly, 
deducing  down,  in  their  natural  order,  and  explaining,  the  several  ^rveavcl- 
ings  therein. 

First,  then,  in  reckoning  up  the  several  courts  of  criminal  jurisdictioii,  I 
shall,  as  in  the  former  case,. begin  with  an  account  of  such  as  are  of  a 
public  and  general  jurisdiction  throughout  the  whole  realm ;  and,  after- 
wards, proceed  to  such  as  are  only  of  a  private  and  ^pecio/ jurisdiction,  and 
confined  to  some  particular  parts  of  the  kingdom. 

I.  In  our  inquiries  into  the  criminal  courts  of  public  and  general  juris- 
diction, I  must  in  one  respect  pursue  a  different  order  from  that  in  which 
I  considered  the  civil  tribunals.  For  there,  as  the  several  courts  had  a 
gradual  subordination  to  each  other,  the  superior  correcting  and  reform- 

(9)  1  Hawk.  P.  C.  in.  (r)  IKd.  1S3. 

(8)  Se€  7  Geo.  IV.  e.  64,  ^  31,  and  3  Geo.  is  also  a  court  of  geiMral  sessions  in  each 

IV.  C.46,  6  37  ;  also  1  R.  S.  632.  coanty,  which  has  cognisance  of  all  offsnees 

(I)  In  iHew-York,  the  lowest  criminal  court  not  piihishable  with  death  or  imprisonment  m 

is  the  special  sessions,  which  consists  of  three  the  state-prison  for  life,  snd  of  other  mauers. 

justices  of  the  peace,  or  a  judge  of  the  coun-  (See  2  R.  S.  208,  ^  4.)    In  each  county  twiee 

ty  and  two  justices  ;  and  has  coenizance  of  every  year  the  court  of  oyer  and  terminer 

all  cases  of  petit  larceny  charged  as  a  first  sits,  and  has  cognisance  of  the  greatesi  of- 

offence,  and  of  other  smaller  oflfences.    (See  2  fences.  (2  R.  S.  201,  ^  4,  and  205,  <&  29.)  Billa 

R.  S.  71] ,  ^  I.)    The  trial  is  by  jury.    In  the  of  exceptions  may  be  taken  to  the  diBcisioas  of 

city  of  New- York,  the  court  consists  of  any  these  courts  and  carried  to  the  supreme  covrt. 

ihnt  of  the  judges  of  the  common  pleas,  of  (Id.  736, 621,  &c.)    Wriu  of  error  also  li«  on 

whom  the  first  judge,  the  major,  or  recorder  their  judgments,  Cfd.  740,  ^  14,)  bntproceed- 

most  be  one  ;  and  were  is  no  jury  :  but  the  ii^gs  are  not  stayed  of  oourss.    (Id.  738, 4 13 : 
aoottsed  ;           '                      " 
•Pi 


aooosed  may,  when  sentence  is  pronounced,    740,  f  16,  dec) 
appeal,  aad  tlien  the  sentence  is  Toid.    Thera 
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SIS 


ing  the  eRon  of  ike  infeiior,  I  tboogkt  it  best  to  begis  widi  the  iowesti 
«nd  8o  ascend  gradually  to  the  courts  of  appeal,  or  those  of 
*the  most  extensiTe  powen.  But  as  it  is  ccmtrary  to  the  genius  [*259] 
and  spiiit  of  Uie  law  of  England,  to  suffer  any  man  to  be  tiled 
twice  for  the  same  offence  in  a  crindnaJ  way,  especially  if  acquitted  upon 
the  first  trial ;  therefore,  these  criminal  courts  may  be  said  to  be  all  indepen- 
dent of  each  other ;  at  least  so  fax,  as  that  the  sentence  of  the  lowest  of 
them  can  nerer  be  controlled  or  reversed  by  the  highest  jurisdiction  in  the 
kingdom,  unless  for  error  in  matter  of  law,  apparent  npon  the  face  of  the 
record ;  though  sometimes  causes  may  be  removed  from  one  to  the  other 
before  trial.  And  therefore  as,  in  these  courts  of  criminal  cognizance,  there 
is  not  the  same  chain  and  dependence  as  in  the  others,  I  shall  rank  them 
according  to  their  dignity,  and  begin  with  the  highest  of  all ;  eur. 

1.  The  high  court  of  parliamefU ;  which  is  the  supreme  court  in  the 
kingdom,  not  only  for  the  making,  but  also  for  the  execution  of  laws  ;  by 
the  trial  of  great  and  enormous  offenders,  whether  lords  or  commoners, 
in  the  method  of  parliamentary  impeachment  (2).  As  for  acts  of  parlia- 
ment 10  attaint  particular  persons  of  treason  or  felony,  or  to  inflict  pains  and 
penalties,  beyond  or  contrary  to  the  common  law,  to  serve  a  special  pur- 
pose, I  speak  not  of  them ;  being  to  all  intents  and  purposes  new  laws, 
made^o  re  nata^  and  by  no  means  an  execution  of  such  as  are  already  in 
being.  But  an  impeachment  before  the  lords  by  the  commons  of  Great 
Britain,  in  parliament,  is  a  prosecution  of  the  already  known  and  establish- 
ed law,  and  has  been  frequently  put  in  practice  ;  being  a  presentment  to 
the  most  high  and  supreme  court  of  criminal  jurisdiction  by  the  most  so- 
lemn grand  inquest  of  the  whole  kingdom  (a).  A  commoner  cannot  how- 
ever be  impeached  before  the  lords  for  any  capital  offence,  but  only 
for  high  misdemeanors  (6) :  a  peer  may  be  impeached  for  any  *crime  [*260] 
(3),  (4).    And  they  usually  (in  case  of  an  impeachment  of  a  peer 


(«>  1  Bil.  p.  C.  *  ISO. 

(h)  Wh«n>iB4Edw.UI.,ttwkiiwdeiiuodedtlM 
•arls,  barons,  and  peers,  to  rlye  jadgtnent  against 
Simon  de  Berefora,  who  had  been  a  notorious  ae- 
cempUce  in  the  treasons  of  Roger  eail  of  Mortimer, 
they  came  before  the  king  in  parliament,  and  said 
all  with  one  voice,  thel  the  s«iid  Simon  was  not  thehr 
9*er ;  and  therefore  they  were  not  bound  to  judge 
mm  as  a  peer  of  the  land.  And  when  afterwards, 
In  the  same  parliament,  they  were  prevailed  upon, 
in  respect  of  the  notoriety  and  heinousness  ot  his 
crimes,  to  receive  the  charge,and  to  give  judgment 
against  him,  the  following  protest  and  proviso  was 
•ntered  in  theParttament-roU  :-**  And  it  is  assented 
and  accorded  by  our  lord  the  king,  and  all  the  great 
man,  in  full  parliament,  that  albeit  the  peers,  as 


judges  of  the  parliament,  have  taken  upon  them,  im 
the  presence  of  our  lord  the  king,  to  make  and  renr 
der  the  said  judgment,  yet  the  peers  who  now  are, 
or  shall  be  in  time  to  come,  he  not  bound  or  charg* 
ed  to  render  judgment  upon  otters  than  peers ;  nor 
that  the  peers  of  the  land  have  power  to  do  this, 
but  thereof  ought  ever  to  be  discharged  and  ac- 

Suitted ;  and  that  the  aforesaid  judgment  now  rea- 
ered  be  not  drawn  to  example  or  consequence  in. 
time  to  come,  whereby  the  said  peers  may  oe  charge 
ed  hereafter  to  judge  others  than  their  peers,  con- 
trary to  the  laws  of  the  land,  if  the  like  case  hap- 
rin,  which  God  forbid.**  {Rot.  Pari.  4  Ed.  III.  a. 
&  0.  S  Brad.  Hist.  MO.  Sdden.  judic.  in  pait. 
ch.1.)  / 


(2)  The  house  of  repi^sentatives  of  the  U. 
8.  has  the  sole  power  ofimpeachment,XConat 
Art.  1.  sect.  2,  ^  5,)  the  senate  the  sole  power 
of  trying  impeachmenta,  and  two  thirds  of  the 
membera  roust  concur.  (Id.  sect  3.  ^  6.)  The 
like  provision  eziata  m  New- York,  as  to  the 
impeachment  of  the  civil  officers  of  the  state 
<Cooat.  New. York,  Art  5\  sect  1, 2.)  A  judg- 
ment on  impeachment  in  either  case  does  not 
extend  farther  than  to  removal  and  disqualifi- 
oation  from  offices :  but  this  does  not  prevent 
■A  indictment  for  the  same  crime. 

(3)  For  misdeoManors,  ae  tibels,  riota,  &e. 
peers  are  to  be  tried,  like  commoners,  by  a 
jury,  for.  **  at  the  common  law,  ja  these  tour 

I  only,  a  peer  shall  be  tried  by  hia  peers, 


viz.  in  treason,  felony,  misprision  of  treasoa, 
and  misprision  of  felony  :  and  the  statute  law 
which  gives  such  trial,  hath  reference  unto 
these,  or  to  other  offences  made  treason  or 
felony  ;  his  trisL  by  his  peers  shall  be  as  be- 
fore ;  and  to  this  effect  are  all  these  statutes, 
viz.  32  H.  VIll.  c  4,  Rastall  404,  pi.  10  ;  33 
H.  VIII.  c.  12,  Rastall  415 ;  35  H.  VlII.  e.  3, 
Rastall  416  ;  and  in  all  these  express  mention 
is  made  of  trial  by  peers.  But  in  this  case  of 
a  prssmunire,  the  same  being  only  in  effect 
but  a  contempt,  no  trial  shall  be  here  in  this 
of  a  peer  by  his  peers."  Per  FUtmng^  C.  /., 
assented  to  by  the  whole  oeort,  in  Rex  m, 
UuA  Yauz,  1  Bulstr.  197. 
(4>  Bat  neeofdiag  to  the  bat  leaoktioa  «f 


Digitized  by 


Google 


314  PUBUC  WRONGS. 

fw  treaaon)  address  the  crown  to  appoint  a  lord  high  steward  for  Aagrest* 
er  dignity  and  regularity  of  their  proceedings ;  which  high  steward  was 
fonnerly  elected  by  the  peers  themselves,  £ongh  he  was  generally  com- 
missioned by  the  king  (c) ;  but  it  hath  of  late  years  been  strenuously  main- 
tained {d)f  that. the  appointment  of  an  high  steward  in  such  cases  is  not 
indispensably  necessary,  but  that  the  house  may  proceed  without  one. 
The  articles  of  impeachment  are  a  kind  of  bills  of  indictment,  found  by 
the  house  of  commons,  and  afterwards  tried  by  the  lords ;  who  are  in 
cases  of  misdemeanors  considered  not  only  as  their  own  peers,  but  as  the 
peers  of  the  whole  nation.  This  is  a  custom  derived  to  us  from  the  consti- 
tution of  the  ancient  Grermans  ;  who  in  their  great  councils  sometimes  tried 
capital  accusations  relating  to  the  public  :  '*  Ueet  apud  emaUium  aceutaf 
quoque,  et  discrimen  capitis  mtendere  {e).^  And  it  has  a  peculiar  propiie^  in 
the  English  constitution ;  which  has  much  improved  upon  the  ancient 
model  imported  hither  from  the  continent.  For,  though  in  general  the 
union  of  the  legislative  and  judicial  powers  ought  to  be  more  carefully 
avoided  (/),  yet  it  may  happen  that  a  subject,  intrusted  with  the  admims- 

tration  of  pubUc  affairs,  may  infringe  the  rights  of  the  people,  and 
[*261]    be  guilty  of  such  crimes,  as  the  ordinary  magistrate  either  ^dares 

not  or  cannot  punish.  Of  these  the  representatives  of  the  people, 
or  house  of  commons,  cannot  properly  judge ;  because  their  constituents 
are  the  parties  injured,  and  can  therefore  only  impeach.  But  before  what 
court  shall  this  impeachment  be  tried  ?  Not  before  the  ordinary  tribunals, 
which  would  naturally  be  swayed  by  the  authority  of  so  powerful  an  accu- 
ser. Reason  therefore  will  suggest,  that  this  branch  of  the  legislature,  which 
represents  the  people,  must  bring  its  charge  before  the  other  branch,  which 
consists  of  the  nobility,  who  have  neither  the  same  interests  nor  the  same 
passions  as  popular  assemblies  (g).  This  is  a  vast  superiority,  which  the 
constitution  of  this  island  enjoys,  over  those  of  the  Grecian  or  Roman  re- 
publics ;  where  the  people  were  at  the  same  time  both  judges  and  accusers. 
It  is  proper  that  the  nobility  should  judge,  to  insure  justice  to  the  accused  ; 
as  it  is  proper  that  the  people  should  accuse,  to  insure  justice  to  the  com- 
monwealth. And  therefore,  among  other  extraordinary  circumstances  at- 
tending the  authority  of  this  court,  there  is  one  of  a  very  singular  nature. 


(e)  1  Hal.  p.  C.  350.  («)  Tacit,  demor.  Otrm,  It. 

(<()  Lords*  Joam.  19  Met,  1079.    Com.  Jonrn. »       if)  See  Book.  11.  page  M9. 
May,  1870.    Post.  14t,  ^.  {g)  If  onteaq.  Sp.  L.  zl.  6. 


the  house  of  lords,  a  oonunoner  may  be  im-  log  pablished  a  proeUmation  of  James  the 

peached  for  a  capital  oflTeace. — On  the  26th  of  Second.    On  the  2d  of  July  a  long  report  of 

March,  1660,  Edward  Fitzharris,  a  commoner,  precedents  was  produced,  and  a  question  was 

was  impeached  by  the  commons  of  high  tre«-  put  to  the  judges  whether  the  record  4  £dw. 

sou.     Upon  which  the  attorney-general  ac-  III.  No.  6,  was  a  sUtute.    They  answered,  as 

quainted  the  peers  that  he  had  an  order  from  it  appeared  to  them  by  the  copy,  they  beliered 

toe  king  to  prosecute  Fitzharris  by  indict-  it  to  oe  a  statute ;  but  if  they  saw  the  roll  it- 

ment,  and  a  question  thereupon  was  put  whe-  s6lf,  they  could  be  more  positi?e.    It  was  then 

ther  he  should  be  proceeded  against  according  mored  to  ask  the  judges,  but  the  motion  was 

to  the  course  of  the  common  law  or  by  way  negatived,  whether  by  this  record  the  lords 

of  impeachment,  and  it  was  resolred  against  were  barred  from  trying  a  commoner  for  n  ot- 

prooeeding  in  the  impeachment.    13  Lords'  pital  crime  upon  an  impeachment  of  the 


Jonrn.  p.  755.    Fitzharris  was  afterwards  pro-  mens.    And  they  immediately  resolred  to  pio- 

tectttea  by  indictment,   and  he    pleaded  in  ceed  in   this  impeachment,  notwithstaadiiiA 

abatement  that  there  was  an    iinpeachment  the  parties  were  commoners  and  chniged  witS 

pending  against  him  for  the  same  offence ;  but  ^  high  treason.    14  Lord's  Joum.  p.  260.    But 

this  plea  was  orer-mled,  and  he  was  connct-  the.  impeachment  was  not  prosecuted  with  ef- 

ed  and  executed.    But  on  the  2Gth  of  June,  feet,  on  account  of  an  intervening  disaoliuion 

1689,  sir  Adam  Blair  and  four  other  common-  of  parliament 
•n  were  impeached  for  high  treason,  in  har- 
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which  was  insisted  on  by  the  house  of  cammons  in  the  case  of  the  earl  of 
Danby  in  the  reign  of  Charles  II.  (A) ;  and  it  is  now  enacted  by  statute  12 
&  13  W.  III.  c.  2.  that  no  pardon  under  the  great  seal  shall  be  pleadable 
to  an  impeachment  by  the  commons  of  Great  Britain  in  parliament  (•)  (5). 
2.  The  court  of  the  lard  high  steward  of  Great  Britain  {%)  is  a  court  insti- 
tnted  for  the  trial  of  peers,  indicted  for  treason  or  felony,  or  for  misprision 
of  either  I  J).  The  office  of  this  great  mag|istrate  is  very  ancient ;  and  was 
formerly  hereditary,  or  at  least  held  for  tife,  or  dum  bene  se  gesserii :  but 
now  it  is  usually,  and  hath  been  for  many  centuries  past  (m),  granted  pro 
hoc  vice  only ;  and  it  hath  been  the  constant  practice  (and  therefore 
seems  now  to  hsTe  become  necessary)  to  grant  *it  to  a  lord  of  [*262] 
pailiament,  else  he  is  incapable  to  try  such  delinquent  peer  (n). 
When  such  an  indictment  is  therefore  found  by  a  grand  jury  officeholders 
in  the  king's  bench,  or  at  the  assises  before  the  justices  of  oy«r  and  termk' 
ner^  it  is  to  be  removed  by  a  writ  of  certiorari  into  the  court  of  the  lord 
high  steward,  which  only  has  power  to  determine  it.  A  peer  may  plead  a 
pardon  before  the  court  of  king's  bench,  and  the  judges  have  power  to 
allow  it ;  in  order  to  prevent  the  trouble  of  appointing  an  high  steward, 
merely  for  the  purpose  of  receiving  such  plea.  But  he  may  not  plead,  in 
that  inferior  court,  any  other  plea ;  as  guiUy,  or  not  guilty,  of  the  indict- 
ment ;  but  only  in  this  court :  because,  in  consequence  of  such  plea,  it  is 
possible  that  judgment  of  death  might  be  awarded  against  hun.  The 
king  therefore,  in  case  a  peer  be  indicted  for  treason,  felony,  or  nuspiisiony 
creates  a  lord  high  steward  pro  hoe  vice  by  commission  under  the  great 
seal ;  which  recites  the  indictment  so  found,  and  gives  his  grace  power  to 
receive  and  try  it,  secundum  legem  et  consueiudinem  Angliae,  Then,  when 
the  indictment  is  regularly  removed,  by  writ  of  certiorari,  commanding  the 
inferior  court  to  certify  it  up  to  him,  the  lord  high  steward  directs  a  precept 
to  a  Serjeant  at  arms,  to  summon  the  lords  to  attend  and  try  the  indicted 
peer.  This  precept  was  formerly  issued  to  summon  only  eighteen  or 
twenty,  selected  from  the  body  of  the  peers :  then  the  number  came  to  be 
indefinite ;  and  the  custom  was  for  the  lord  high  stem^d  to  summon  as 
many  as  he  thought  proper  (but  of  late  years  not  less  that  twentf" 
three)  (o),  and  that  those  lords  only  should  sit  upon  the  trial  (6) :  which 
threw  a  monstrous  weight  of  power  into  the  hands  of  the  crown,  and  this 
its  great  officer,  of  selecting  only  sudi  peers  as  the  then  predominate  party 
shodd  most  approve  of.  And  accordingly,  when  the  earl  of 
Clarendon  fell  into  disgrace  with  Charles  II.,  *thete  was  a  design  [*263] 
formed  to  prorogue  the  parliament,  in  order  to  try  him  by  a  select 
number  of  peers  ;  it  being  doubted  whether  the  whole  house  could  be  in* 

(k)  Com.  Joam.  5  May,  1679.  ftram  grand  tt  tagt  seigneur  dfe$trt  U  grand  «*- 

(•)  Sea  ch.  SI.  mmAoJ  ^  AngUttm :  q»-daii  furt  mmprtetfi— 

(k)  4  Intt.  56.    t  Hawk.  P.  C.  5.  <1SL    t  Jon.  M.  purfmre  vtnir  x*  salffneun,  ou  xvttt,  fc.    (Yeaib. 

it)  1  Bnlstr.  IW.  IS  Hm.  VIII.  11.)  See  Staimdf.  P.  C.  IM.    S  Inst 

(n)  Piyn.  on  4  Inst.  40.  S8.    4  Inst.  90.  9  Hawk.  P.  C.  S.    Bair.  SS4. 
(»)  Qumd  m  seigneur  de  parlament  $erra  arretM        (o)  Kelynge,  50. 

(0)  So  alio.tlM  president  of  tbe  U.  S.  can  (6)  The  doeiaion  is  by  a  majority,  bat  a  ma- 
pardon  all  orimes,  except  in  cases  of  impeaeh-  jority  cannot  conTict,  nnless  it  consists  of 
menu  :  (Const  Art  2,  sect  2.  ^  l,)aad  tbe  go-  twelre  or  more.  See  ante,  book  3.  p.  370L 
▼enor  or  New-York,  all  except  treason  and  note. 

cases  of  impeaobment  (Const  Art.  3,  sect  6).  A  peer  cannot  bare  the  benefit  of  a  chal- 

The  Tice-president  is  presiding  officer  of  the  lenge  like  a  commoner.    1  Haif.  St  Trials, 

senate  of  U.S.    Tbe  lieutenant-goTemox' pn-  19a  388. 
•idea  ever  Aa  seBSte  of  New-Yoik. 
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duced  to  faO  in  witk  the  Tiews  of  the  court  (p).  But  now  by  statnle?  W. 
III.  c.  3.  upon  all  triab  of  peers  for  treason  or  misprision,  sll  the  peen  who 
have  a  right  to  sit  and  vote  in  parliament  shall  be  smnmoned,  at  least 
twenty  days  before  such  trial,  to  appear  and  vote  therein ;  and  every  loid 
appearing  shall  vote  in  the  trial  of  such  peer,  first  taking  Uie  oaths  of  alle- 
giance and  supremacy,  and  subscribing  the  declaration  against  popery. 

During  the  session  of  parliament  the  trial  of  an  indicted  peer  is  not  pro- 
perly in  the  court  of  the  lord  high  steward,  but  before  the  court  last  men- 
tioned, of  our  lord  the  king  in  parliamefU  (9).  It  is  true,  a  lord  high  steward 
is  always  i^ppointed  in  that  case,  to  regulate  and  add  weight  to  the  pni- 
ceedinga :  but  he  is  rather  in  the  nature  of  a  speaker  jvro  ^empm.  or  ehiur- 
man  of  the  court,  than  the  judge  of  it ;  for  the  collective  body  of  the  peen 
are  therein  the  judges  both  of  law  and  fact,  and  the  high  stewaid  has  a 
vote  with  the  rest,  in  right  of  his  peerage.  But  in  the  court  o>f  the  lord 
high  steward,  which  is  held  in  the  recess  of  parliament,  he  is  the  sole  judge 
of  matters  of  law,  as  the  lords  triors  are  in  matters  of  fact ;  and  as  they 
may  not  interfere  with  him  in  regulating  the  proceedings  of  the  ccnirt,  so 
he  has  no  right  to  intermix  with  them  in  giving  any  vote  upon  the  trial  (r). 
Therefore,  upon  the  conviction  and  attainder  of  a  peer  for  murder  in  foil 
parliament,  it  hath  been  holden  by  the  iudges  (^),  that  in  case  the  day  ap- 
pointed in  the  judgment  for  execution  should  lapse  before  execution  done, 
a  new  time  of  execution  may  be  appointed  by  either  the  high  court  of 
parliament  during  its  sitting,  though  no  high  steward  be  existing  ;  or,  la 
the  recess  of  parliament,  by  the  court  of  king's  bench,  the  record  being 

removed  into  that  court 
[*264]       *It  has  been  a  point  of  some  controversy,  whether  the  bishops 

have  now  a  right  to  sit  in  the  court  of  tbe  lord  high  steward,  to 
try  indictments  of  treason  and  misprision.  Some  incline  to  imagine  theoi 
included  under  the  general  words  of  the  statute  of  king  WilBam,  ^  afl 
peers,  who  have  a  right  to  sit  and  vote  in  parliament ;"  but  the  expreaskm 
had  been  much  clearer,  if  it  had  been, "  all  terds,^  and  not  "all  fters  ;"  for 
though  bishops,  on  account  of  the  baronies  annexed  K>  ^oir  bishopricks, 
are  clearly  lords  of  parliament,  yet,  their  blood  not  being  ennobled,  they 
are  not  universally  allowed  to  be  peers  with  the  temporal  nobility :  and 
perhaps  this  word  might  be  inserted  purposely  with  a  view  to  exckide 
them.  However,  there  is  no  instance  of  their  sitting  on  trials  for  capital 
offences,  even  upon  impeachments  or  indictments  in  full  parliament,  nuick 
less  in  the  court  we  are  now  treating  of ;  for  indeed  they  usually  withdraw 
voluntarily,  but  enter  a  protest  deciding  their  right  to  stay.  It  is  observ- 
able that,  in  the  eleventh  chapter  of  the  constitutions  of  Clarendon,  made 
in  parliament  11  Hen.  II.,  they  are  expressly  excused,  rather  than  ex- 
cluded, from  sitting  and  voting  in  trials,  when  they  come  to  concern  life 
or  limb  :  "  episcopi^  sicut  caeteri  barones^  debent  interessejudiciis  cum  &aront- 
bus,  quaus^ue  perveniatur  ad  diminutionem  membrorumy  vel  ad  mortem  ;"  and 
Becket's  quarrel  with  the  king  hereupon  was  not  on  account  of  the  ex- 
'  ception  (which  was  agreeable  to  the  canon  law),  but  of  the  general  rule, 
mX  compelled  the  bishops  to  attend  at  all.  And  the  determination  of  the 
house  of  lords  in  the  earl  of  Danby's  case  (t),  which  hath  ever  since  been 
adhered  to,  is  consonant  to  these  constitutions ;  '*  that  the  tords  spiritual 
have  a  right  to  stay  and  sit  in  court  in  capital  cases,  till  the  court  proceeds 

(p)  Carte's  Ufa  of  Ormonde,  Vol.  n  («)  FoeL  isa. 

(f )  Post.  141.  (t)  Loids*  Joan.  U  Hay,  ICNi 

(r)  Stite  Trills,  Vol  IV.  tl4.SaS,S. 


Digitized  by 


Google 


PUBLIC  WR0NGH3. 


217 


to  the  vote  of  gtdlty,  or  not  guilty."  It  must  be  noted,  that  this  resolatioa 
extends  only  to  triids  in  full  parliament :  for  to  the  court  of  the  lotd  high 
steward  (in  which  no  vote  can  be  given,  but  merely  that  of  guilty,  or  not 
guilty),  no  bishop,  as  such,  ever  was  or  could  be  summoned  ;  and 
though  the  Statute  of  king  William  *Tegulates  the  proceedings  [*265] 
in  that  court,  as  well  as  in  the  court  of  parliament,  yet  it  nerer 
intended  to  new-model  or  alter  its  constitution:  and  consequently  does  not 
give  the  lords  spiritual  any  right  in  cases  of  blood  which  they  had  not  be- 
fore (v).  And  what  makes  &eir  exclusion  more  reasonable  is,  that  they 
have  no  right  to  be  tried  themselves  in  the  codrt  of  the  lord  high  stew- 
ard (to),  and  therefore  surely  ought  not  to  be  judges  there.  For  £e  privi- 
lege of  being  thus  tried  depends  upon  nobility  of  blood,  rather  than  a  seat 
in  the  house :  as  appears  from  the  trial  of  popish  lords,  of  lords  under  age, 
and  (since  the  union)  of  the  Scots'  nobiii^,  though  not  in  the  number  of 
the  sixteen ;  and  from  the  trials  of  females,  such  as  the  queen  consort  or 
dowager,  and  of  all  peeresses  by  birth  ;  and  peeresses  by  marriage  also, 
unless  they  have,  when  dowagers,  disparaged  themselves  by  taking  a 
eommoner  to  their  second  husband  (7). 

3.  The  court  of  kin^s  bench  («),  concerning  the  nature  of  which  we 
partly  inquired  in  the  preceding  book  (y),  was  (we  may  remember)  divided 
mto  a  crown  side,  and  ^plea  side.  And  on  the  crown  side,  or  crown  office, 
it  takes  cognizance  of  all  criminal  causes,  from  high  treason  down  to  the 
most  trivial  misdemeanor  or  breach  of  the  peace  (8),  (9).  Into  this  court 
lUso  indictments  from  all  inferior  courts  may  be  removed  by  writ  of  ceriiiH 
rari,  and  tried  either  at  bar,  or  at  nisi  prius,  by  a  jury  of  the  county  out  of 
which  the  indictment  is  brought  (10).  The  judges  of  this  court  are  the 
supreme  coroners  of  the  kingdom.    And  the  court  itself  is  the  principal 


(«)  Fost.S48. 

(«)  Bro.  Ahr.  t.  Trial,  USL 


(»)4Iittt.70.    SEaLP.C.t.   8H«wk.P.C.O. 
(y>  See  Book  lU.  pege  41. 


(7)  But  peere«MS  t^  marriage  cannot  be 
laiid  to  be  ennobled  by  blood ;  for  aAer  the 
death  ef  their  baebands  thej  hare  eren  a  leas 
eatate  in  their  nobility  than  biahopa,  it  being 
only  dwanU  viduitate.  See  the  eaitor**  con- 
jecture  how  the  notion  was  originally  intro- 
doced  that  bishops  were  not  entitled  to  a  trial 
by  the  JP««ra  in  {larliament  Book  I.  p.  401. 
note.  Since  that  note  was  written,  the  editor 
has  been  happy  in  finding  what  he  sngaeeted 
only  as  a  oonjectnre  drawn  from  genentl  prin- 
ciples, confirmed  by  the  more  eztensiTe  learO' 
ing  of  the  late  Vinerian  professor  Mr.  Wood- 
desoa,  who  not  only  has  adopted  the  same 
opinion,  bat  has  adduced  in  confirmation  of  it 
several  instances  of  bishops,  who,  being  ar- 
laigned  before  a  jnir,  demanded  the  priviiegea 
of  toe  ehnroh,  and  disclaimed  the  authority  of 
all  seovlar  jnriadictione^    2  Woodd.  585. 

(6)  This  newer  hi  New-Yoik  ia  rested  in 
the  oosirt  oi  oyer  and  terminer.  (2  R.  S.  205, 
^29.)    See  note  (1)  p.  258  ante. 

(9)  Without  some  statute  for  that  purpose, 
offences  committed  out  of  England  are  not 
eooiisafale  by  this  cooruf  1  Esp.  Rap.  82. 
1  Sees.  Cas.  246w  If,  howsTcr,  any  part  of 
an  offence  be  completed  in  Middlesex,  thou^ 
the  test  wera  committed  abroad,  an  indie ' 


lies  in  this  court,  or,  in  case  of  misdemeanor, 
an  information,  if  the  offence  were  committed 
in  any  other  coun^.  1  Esp.  Rep.  83.  2  New 
Rep.  01.  And  this  though  the  defendant  him- 
self was  out  of  the  kingdom  at  the  time,  if  he 
caused  the  offence  to  be  committed  here ;  an 
where  the  defendant  sent  over  a  libel  from  Ire- 
land to  be  published  at  Westminster.  6  East, 
589,  500.  Persons  in  his  majesty's  serrio* 
abroad  committing  offences  there,  may  be  pro* 
seouted  in  the  king's  bench  b^f  indictment,  or  in- 
formation, laying  the  venue  in  Middlesex.  ^ 
Geo.  III.  c.  85.  s.  1.  8  East,  31.  So  offences 
committed  in  the  East  Indies  are  subject  to 
this  jurisdiction.  24  Oeo.  III.  sees.  2.  c.  2& 
s.  64.  78.  81.  5  T.  R.  807.  So  if  high  tre». 
son  be  committed  out  of  the  kingdom,  it  oaa 
onlr  be  tried  in  the  court  of  king's  binieh,  oi 
under  a  special  commission.  32  Hen.  VIU. 
c.  23.  1  Leach,  157.  1  Hale,  1.  And  this  court 
has  jurisdiction  by  information  over  offeaeee 
committed  in  Berwick.    2  Burr.  880. 

(10)  All  informations  filed  in  the  coart  of 
king's  bench,  and  all  indictments  removed 
thereby  c«n»orari,  if  not  tried  at  the  barofthe 
ooort,  which  rarely  happens,  mast  be  tried  bf 
wdl  of  nisi  priut. 


t  In  New-York,  stealing'  in  another  state 
•ad  bringing  the  property  hen,  is  punishable 


inthesai 
tedhcxe. 


M  way  as  tf  tiie  theft  were  ( 
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oourt  of  crimiBal  jurisdictioii  (thongli  the  two  fonner  are  of  giealer  digaitjr 
known  to  the  laws  of  England.  For  which  reason  by  the  coming  of  the 
court  of  king's  bench  into  any  county  (as  it  was  remoTed  to  Ozfoid  on  ac- 
count of  the  sickness  in  166d),  all  former  commissioners  of  oyer  and  termi- 

ner,  and  general  gaol  delivery,  are  at  once  absoibed  and  deter- 
[*266]    mined  ipsofaUo :  *in  the  same  manner  as  by  the  old  Gothic  and 

Saxon  constitutions,  **jure  veiusto  obtinuUf  qui$visse  omnia  h^eriora 
judieia^  dteentejus  reg9  {z)  (11)." 

Into  this  court  of  lung's  bench  hath  reverted  all  that  was  good  and  sala- 
tary  of  the  jurisdiction  of  the  court  of  star-ehamher^  camera  sUUata  (a)  ; 
which  was  a  court  of  very  ancient  original  (^),  but  new-modelled  by  sta- 
tutes 3  Hen.  VII.  c.  I.  and  21  Hen.  VIII.  c.  20.  consisting  of  divers  lords 
spiritual  and  temporal  being  privy  counsellors,  together  with  two  judges 
of  the  courts  of  common  law,  without  the  intervention  of  any  jury. 

Their  jurisdiction  extended  legally  over  riots,  perjury,  misbehaviour 
[*267]  of  sherifis,  and  other  notorious  ^misdemeanors,  contrary  to  the 

laws  of  the  land.  Yet,  this  was  afterwards  (as  lord  Clarendon 
informs  us)  (e)  stretched  ''  to  the  asserting  of  all  proclamations,  and  orders 
of  state  :  to  the  vindicating  of  illegal  commissions,  and  grants  of  monopo- 
lies ;  holding  for  hononrable  that  which  pleased,  and  for  just  that  which 
profited,  and  beccmiing  both  a  court  of  law  to  determine  civil  rights,  and  s 
court  of  revenue  to  enrich  the  treasury ;  the  council  table  by  proclamations 
enjoining  to  the  people  that  which  was  not  enjoined  bv  the  Uws,  and  pro- 
hibiting that  which  was  not  prohibited ;  and  the  star-chamber,  which  con- 


es) Stlenhook,  1. 1,  e,  fl. 

(a)  This  If  Mid  (Lamb.  JlrdL  IM.)  to  h&re  been 
so  called,  either  from  the  Saxon  word  f  beojian  to 
»tMr  or  govern ;— or  from  its  poniahing  the  erimm 
tttUimuUHif  or  coaenage ;— or  because  the  room 
wherein  it  aat.  the  old  coancil*chamber  of  the  pa- 
lace of  Westminster,  (Lamb.  ]48.)which  is  now  con- 
Terted  into  the  lottery  office,  and  forms  the  eastern 
side  of  New  Palace-yard,  was  full  of  windows ; — 
or  (to  whkh  sir  Edward  Coke,  4  Inst.  M.  accedes) 
because  hap!jf  the  roof  thereof  was  at  the  first  gar- 
nished with  gilded  starM.  As  all  these  are  merely 
oonjectoies  (for  no  stars  are  now  in  the  roof,  nor 
are  any  said  to  haye  remained  thei«  so  late  as  the 
reign  of  queen  JBUzabeth),  it  may  be  allowable  to 
propose  another  conjectural  etymology,  as  plausi- 
ble perhaps  as  any  of  them.  It  is  well  known  that 
before  the  banlahment  of  the  Jews  under  Edward  I. 
their  contracts  and  obligations  were  denominated 
te  our  andent  records  ttarra  or  9tmrr$y  tram,  a  cor- 
rmtioti  of  the  Hebrew  word  tkudr.  a  covenant. 
CtoyvfB  Angk  judaic  3S.  Seklen,  tit.  of hon.  ii.  M. 
ITcor  irate.  1. 14.)  These  Starrs,  by  an  ordinance 
of  Richard  the  First,  preserred  by  Hoveden,  were 
commanded  to  be  enrolled  and  deposited  in  chests 
under  three  keys  in  certain  places ;  one,  and  the 


most  considerable,  of  which  was  in  the  Uns^  ei- 
chequer  at  Westminster;  and  no  starr  was  afiowaA 
to  be  valid  unless  it  wer«  found  In  some  of  the  said 
repositories.  (JVesMromi.  ta  Soeec.  P.  S  E4m.  /. 
prefixed  to  If  aynard*s  year-book  of  Sdw.  II.  ioL  & 
Madox,  hist.  exch.  c.  vii.  ^  4, 5,  0.)  The  room  at 
the  exchequer,  where  the  chests  containing  thes* 
Starrs  were  kept,  was  probably  called  tbo  ttmrr' 
chamber :  and  when  the  Jews  were  expeQed  th* 
kingdom,  was  applied  to  the  use  of  the  king^  coun- 
cil, sittiiw  in  their  judicial  capacity.  To  oonfizm 
4his,  the  first  time  the  starr^faamber  is  mentioned 
in  sny  record,  it  is  said  to  have  been  situated  near 
the  receipt  of  the  exchequer  at  Westminster ;  (thn 
king's  council,  his  chancellor,  treasurer,  justices, 
and  other  ssj^es,  were  assembled  tnla  ribaiiwfcii  dcs 
uteiUe*  ares  2a  rtteeipt  al  We»tmmMter.r-Ctam9. 41. 
Bdt».  III.  m.  IS.  For  in  process  of  time,  when  thn 
meaning  of  the  Jewish  ttant  waa  forgotten,  the 
word  gtarr-ckamber  was  naturslly  rendered  in  law- 
french,  te  chatmbn  dn  eslcifies,  and  in  law-latin 
cosMra  tteOala ;  which  continued  to  be  the  stj^ln 
latin  till  the  dissolution  of  that  court  (IS). 

(ft)  Lamb.  Arch.  IffS. 

(e)  Hist,  of  lUb.,  book  1  and  S. 


(11)  But  by  the  25  Geo.  III.  e.  18,  it  it  en- 
acted, that  the  sesaion  of  oyer  and  terminer, 
and  gaol  delivenr  of  the  gaol  of  Newgate  for 
the  county  of  Ittiddlesez,  shall  not  be  discon- 
tinued on  account  of  the  commencement  of 
the  term,  and  th«  sittinc  of  the  court  of  king's 
bench  at  Westminster,  mtt  may  be  continued 
till  the  business  is  concluded.  And  the  32 
Oeo.  in.  c.  48,  was  passed  to  continue  in  like 
manner  die  sessions  of  the  peace,  and  of  oyer 
and  terminer,  held  before  the  justices  of  the 
peace  for  the  county  of  Middlesex. 

(12)  In  one  of  tkie  statutes  of  the  universi- 
tf  of  Cambiidge,  the  antiquity  of  which  is 


not  known,  the  word  sfamsR  ia  twice 
a  tehednle  or  inventonr.    The 
tied  Ih 


r  compiili  Jto  ttaiwun 
M,  m  fne  ponsnlMr  sNMia ; 
I M  cofiMiiiiu  dtta  fism  p^novn  ^msm 
'  etiam  amngia  ««  isKta,  iia  ^mad 
coa$UKn  poitnt  tvuuMtttf  in  9""  sCatv  t 
venitat/uerit  quoad  boma^  ^.  Slat.  Aead. 
p.  32.  Suck  inventories  wonkl  be  m 
the  king's  exchequer,  and  the  loom 
they  were  deposited  woold  probably  be 
the  Star-ohamber. 
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Wted  of  the  same  persons  in  different  rooms,  censuring  tlie  breach  and 
disobedience  to  those  proclamations  by  very  great  fines,  imprisonments, 
and  corporal  severities :  so  that  any  disrespect  to  any  acts  of  ^state,  or  to 
the  persons  of  statesmen,  was  in  no  time  more  penal,  and  the  foundations 
of  right  never  more  in  danger  to  be  destroyed*"  For  which  reason  it  was 
finally  abolished  by  statute  16  Car.  1.  c.  10.  to  the  general  joy  of  the 
whole  nation  (d). 

4.  The  court  of  ckiwdry  («),  of  which  we  also  formerly  spoke  (/)  as  a 
mOitary  court,  or  court  of  honour,  when  held  before  the  earl  marshal  only, 
is  also  a  criminal  court,  when  held  before  the  lord  high  constable  of  Eng- 
land jointly  with  the  earl  marshal.  And  then  it  has  jurisdiction  over  pleas 
of  life  and  member,  arising  in  matters  of  arms  and  deeds  of  war, 

as  well  out  of  the  realm  as  within  it.  But  the  criminal,  as  *well  [*268] 
as  civil  part  of  its  authority,  is  fallen  into  entire  disuse  :  there 
having  been  no  permanent  high  constable  of  England  (but  only  pro  hoe 
vice  at  coronations  and  the  like)  since  the  attainder  and  execution  of  Staf- 
ford duke  of  Buckingham,  in  the  thirteenth  year  of  Henry  VIII  ;  the  au- 
thority and  charge,  both  in  war  and  peace,  being  deemed  too  ample  for  a 
subject :  so  ample,  that  when  the  chief  justice  Fineux  was  asked  by  king 
Henry  the  Eighth,  how  far  they  extended,  he  declined  answering  ;  and 
said,  the  decision  of  that  question  belonged  to  the  law  of  arms,  and  not  to 
the  law  of  England  {g). 

5.  The  high  court  of  admiralty  (A),  held  before  the  lord  high  admiral  of 
England,  or  Ms  deputy,  stiled  the  judge  of  the  admiralty,  is  not  only  a 
court  of  civil  but  also  of  criminal  jurisdiction.  Thi^  court  hath  cognizance 
of  all  crimes  and  offences  committed  either  upon  the  sea,  or  on  the  coasts, 
out  of  the  body  or  extent  of  any  English  county  ;  and  by  statute  15  Ric. 
11.  c.  3.  of  death  and  mayhem  happening  in  great  ships  being  and  hover- 
ing in  the  main  stream  of  great  rivers,  below  the  bridges  of  the  same  rivers, 
which  are  then  a  sort  of  ports  or  havens  ;  such  as  are  the  ports  of  London 
and  Gloucester,  though  they  lie  at  a  great  distance  from  the  sea.  But,  as 
this  court  proceeded  without  jury,  in  a  method  much  conformed  to  the  civil 
law,  the  exercise  of  a  criminal  jursidiction  there  was  contrary  to  the  genius 
of  the  law  of  England  :  inasmuch  as  a  man  might  be  there  deprived  of  his 
life  by  the  opinion  of  a  single  judge,  without  the  judgment  of  his  peers. 
And  besides,  as  innocent  persons  might  thus  fall  a  sacrifice  to  the  caprice 
of  a  single  man,  so  very  gross  offenders  might,  and  did  frequently,  escape 
punishment :  for  the  rule  of  the  civil  law  is,  how  reasonably  I  shall  not  at 
present  inquire,  that  no  judgment  of  death  can  be  given  against  offenders, 
without  proof  by  two  witnesses,  or  a  confession  of  the  fact  by  themselves. 
This  was  always  a  great  offence  to  this  English  nation :  and  there- 
fore in  the  eighth  year  of  Henry  VI.  it  was  endeavoured  to  apply  *a  [*269] 

(<D  The  just  odian  Into  which  Uiit  tiflranal  had  the  British  Maseum  (Hart  MSB.  Vol.  I.  N**  lS9fi.)  a 

fidlen  before  its  dissolutiont  has  been  the  occasi<»i  very  full,  methodicalt  and  accurate  account  of  the 

that  few  memorials  have  reached  us  of  Its  nature,  constitution  and  course  of  this  court,  compiled  bT 

juriedictioD,  and  practice ;  except  such  as,  on  ac-  WilUam  Hudson  of  Gray's  Inn,  an  eminent  practf- 

count  ofthefarenormousoppression  are  recorded  in  tioner  therein  (13) ;  and  a  short  account  of  the 

the  histories  of  the  times.  There  are  however  to  be  same,  with  copies  of  all  its  process,  may  also  be 

met  with  some  reports  of  its  proceedings  in  Dyer,  found  in  18  Rym.  Foed.  193,  dbc. 

CfokA,  Coke,  and  other  reporters  of  that  age,  and  («)  4  Inst.  183.    3  Hawk.  P.  C.  9 


some  in  manuscript,  of  which  the  author  hath       (/)  See  Book  III.  page  68. 
two ;  one  from  40  Eliz.  to  13  Jac.  I.  the  other  for        ii)  Duck,  de  tttOhor'^  '  ' 
the  first  three  years  of  king  Charles :  and  there  is  bi       (A)  4  Inst.  134. 147. 


(13)  Hudson's  Treatise  of  the  Court  of  8tar-ehMnber  is  now  pabUshod  at  the  bsgimungof 
thit  9a  vol.  of  CoIJectsiioa  Juridica. 
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remedy  in  parfianient :  which  then  miBcanied  for  wstat  of  the  wjd  aseent. 
However,  by  the  statute  28  Hen.  YIII.  c.  15.  it  wae  enacted,  that  these 
offences  should  be  tried  by  commissionem  of  oyer  and  terminer j  under  the 
king's  great  seal ;  namely,  the  admiral  or  his  deputy,  and  three  or  four 
more  (among  whom  two  common  law  judges  are  usually  appointed) ;  the 
kidictmei^t  l^ing  first  found  by  a  grand  jury  of  tweWe  men,  and  afterwards 
tried  by  a  petty  jury :  and  that  the  course  of  proceedings  shoidd  be  ac- 
cording to  the  law  of  the  land.  This  is  now  the  only  method  of  trying 
marine  felonies  in  the  court  of  admiralty  ;  the  judge  of  the  admiralty  still 
presiding  therein,  as  the  lord  mayor  is  the  president  of  the  session  of  oyer 
and  terminer  in  London  (14),  (15). 

These  fire  courts  may  be  held  in  any  part  of  the  kingdom,  and  their 
jurisdiction  extends  over  crimes  that  arise  throughout  the  whole  of  it,  irom 
one  end  to  the  other.     What  follow  are  also  of  a  general  nature,  and  uni- 


(14)  In  the  U  S.,  the  ftdmiralty  court  are 
the  district  and  cirenit  courts  of  the  U.  S.» 
which  have  iariadiction,  ezclosive  of  the  state 
ooarts,  of  all  offences  committed  at  sea.  (Sto- 
r]r*s  laws,  p.  50,  ^  9.  11.)  The  trial,  except  in 
eivil  causes  erf*  admiralty  and  maritime  juris- 
dietion,  ia  by  jury. 

(15)  The  jurisdiction  of  the  commissioners 
appointed  under  the  28  Hen.  Vlli.  c.  15.  was 
confined  by  that  statute  to  treasons,  felonies, 
robberies,  murders,  and  confederacies;  and 
therefore  the  39  Geo.  III.  c.  15.  declares,  that 
it  is  expedient  that  other  offences  committed 
on  the  eeas  should  be  tried  in  the  like  manner ; 
and  it  enacts  that  every  offence  committed 
upon  the  high  seas  shall  be  subject  to  the  same 
punishment,  as  tf  it  had  been  committed  upon 
the  shore,  and  shall  be  tried  in  the  same  man- 
ner as  the  crimes  enumerated  in  the  28  Hen. 
Vin.  c.  15.  are  directed  to  be  tried.  And  ae 
persons  tried  for  murder  under  that  statute 
eould  not  be  found  guilty  of  manslaughter, 
and  where  die  circumstances  made  the  crime 
■lanslanghter.  were  acquitted  entirely,  the  39 
Geo.  III.  c.  15.  expressly  enaeta,  that  where 
persons  tried  for  murder  or  raanslauxbter  com* 
mitted  on  the  high  seas  are  found  guilty  of 
manslaughter  only,  they  shall  be  subject  to 
the  same  punishment  as  if  thev  had  commit- 
ted such  manslaughter  upon  the  land.  The 
46  Geo.  111.  c.  54.  enables  the  king  to  issue  a 
similar  oommiision  for  trying  such  offences  in 
the  same  manner  in  any  of  his  majesty's 
islands,  plantations,  colonies,  dominions,  fbrta, 
or  factories.  The  43  Geo.  III.  c.  113.  s.  2  dc 
3.  provides  that  any  person  wilfully  casting 
away  any  vessel,  &c.  or  procuring  it  to  1ie 
done,  shall  be  guiltT  of  fek»y  wtoboet  benefit 
of  clergy ;  and  shall,  if  the  oiiSence  were  com- 
mitted on  the  high  seas,  be  tried,  &c.  by  a 
special  commission,  as  directed  by  statute  28 
Hen.  VIII.  c.  15.  The  statute  II  and  12  W. 
UI.  c.  7.  contains  provisions  against  accessa- 
ries to  piracies  anu  robberies  on  the  high  seas. 
Accessaries  before  the  fact,  on  shore,  to  the 
wilful  destruction  of  a  ship  on  the  high  seas, 
were  not  triable  by  the  admiralty  jurisdiction 
under  11  Geo.  I.  c.  29.  s.  7.  2  Leach,  947. 
East  P.  C.  Addenda,  26.  Russ.  &  Ry.  37. 
8.  C.  But  now,  this  is  provided  for  by  the 
•titQte  43  Geo.  III.  o.  113.  which  vepeals  the 
statutes  4  Geo.  I.  c.  12.  s.  3.  and  U  Qto.  I.  c. 


29.  as.  5,  6,  and  7. 

The  28  Hen.  YIII.  c.  15.  merely  altered  the 
mode  of  trial  in  the  admiralty  cooit,  aad  its 
jurisdiction  stiH  continues  to  rest  on  the  same 
foundations  as  it  did  before  that  statute.  Com. 
Dt^.  Admiralty,  %.  6.  It  is  regulated  by  the 
civil  law  et  per  oonsuetudines  ■MHriaas,  grouad- 
ed  on  the  law  of  nations,  which  may  poasiblv 
give  to  that  court  a  jurisdiction  with  which 
our  common  law  is  not  able  to  invest  it.  Per 
Mansfield,  C.  J.  1  Taunt.  29.  The  statutes 
28  H.  YIII.  c.  15.  and  39  Geo.  HI.  e.  37.  do 
not,  however,  take  away  eny  jurisdiction  as  to 
the  trial  of  offences,  which  might  before  have 
been  tried  in  a  court  of  common  law ;  and, 
therefore,  an  indictment  for  a  conspiracy  on 
the  high  seas  ia  triable  at  common  law,  on 
proof  of  an  overt  act  on  shore,  in  the  eoonty 
where  the  venue  is  laid.  4  East,  164.  If  a 
pistol  be  fired  on  shore,  which  kilts  a  man  at 
sea,  the  offonce  is  properiy  triable  et  the  ad- 
miralty sessions,  because  the  murder  is,  in 
law,  committed  where  the  death  ooeuis.  1 
East  P.O.  367.  1  Leach,  388.  IS  East,  246 
2  Hale,  17.  20 :  but,  if  on  the  other  hand,  * 
man  be  stricken  upon  the  high  sea,  and  did 
upon  shore  after  the  refhix  of  the  water,  the 
admiral,  by  virtue  of  this  oonmussioo,  has  ne 
cognizance  of  that  felony.  2  Hale,  17.  20.  1 
East  P.  C.  365,  6.  And,  it  being  doubtful 
whether  it  oouk)  be  tried  at  common  law,  the 
Statute  2  Geo.  11.  c.  21.  provides  that  the  of- 
fender mav  be  indicted  m  the  county  where 
the  party  died.  So  the  coQita  of  oommoa  law 
have  oonounrent  jurisdiction  wiik  the  adminl- 
ty,  in  murders  committed  in  Milfbrd  Haven* 
and  in  all  other  havens,  creeks,  and  rivers  in 
this  realm.  2  Leaeh,  1003.  1  Eaait  P.  C.  368. 
R.  &  R.  C.  C.  243.  S.  G.  Piratically  ateal- 
ing  a  ship^s  anchor  and  cable  is  a  capital  of- 
fence by  the  marine  laws,  and  punishable  un- 
der the  28  Hen.  VIII.  c.  15  ;  the  39  Geo.  IH. 
c.  37.  not  extending  to  this  case.  R.  &  R.  C. 
C.  123.  The  I  Geo.  IV.  c.  91.  s.  1.  provides 
that  the  crimes  and  offences  naentioaied  ia  43 
Geo.  III.  c.  58.  which  shall  he  < 


the  high  seas,  out  of  the  body  of  any  eomt^, 
shall  be  liable  to  the  same  punishment  as  if 
committed  on  land  in  England  or  Ireland,  and 
shall  be  inquired  ot  &e.  as  trcasoiis,  &c.  «re 
by  28  Hen.  Yin.    R.  4(  R.  C.  C.  986. 
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fttisally  diflhaed  over  the  nation,  Iwi  v^et  are  of  a  local  jurisdiction,  and 
ccmfined  to  particular  diatricts.    Of  whicli  species  are, 

6, 7.  Tbe  courts  of  o^er  and  iermmmr^  and  the  general  eotH  delivery  (t1 : 
which  are  held  before  th^  king's  commissioners,  among  wnom  are  usually 
two  judges  of  the  courts  at  Westminster,  twice  in  every  year  in  every 
county  of  the  kingdom  ;  eccepi  the  four  northern  ones,  where  they  are 
held  only  once,. and  London  and  Middlesex,  wherein  they  are  held  eight 
times  (1&).  These  were  alightly  mentioned  in  the  preceding  book  (A). 
We  then  observed,  that,  at  what  is  usually  called  the  assises,  the  judges 
sit  by  virtue  of  five  several  authorites :  two  of  which,  the  commission  of 
asMe  and  its  attendant  jurisdiction  of  nisiprius^  being  principally  of  a  civil 
nature,  were  then  explained  at  large ;  to  which  1  shall  only  add,  that  these 
justices  have,  by  virtue  of  several  statutes,  a  criminal  jurisdiction 
also,  in  certain  special  cases  (/).  The  third,  which  is  the  *com-  [*270] 
mission  of  the  peace^  was  also  treated  of  in  a  former  volume  (m), 
when  we  inquired  into  the  nature  and  office  of  a  justice  of  the  peace.  I 
shall  only  add,  that  all  the  justices  of  the  peace  of  any  county,  wherein 
the  assises  are  held,  are  bound  by  law  to  attend  them,  or  else  are  liable  to 
a  fine ;  in  order  to  return  recognizances,  6^c,  and  to  assist  the  judges  in 
such  natters  as  lie  within  their  knowledge  and  jurisdiction,  and  in  which 
some  of  them  have  probably  been  concerned,  by  way  of  previous  exami- 
nation. But  the  fourth  authority  is  the  conunission  of  oyer  and  terminer  (n), 
to  hear  and  determine  all  treasons,  felonies,  and  misdemeanors.  This  is 
directed  to  the  judges  and  several  others,  or  any  two  of  them ;  but  the 
judges  or  Serjeants  at  law  only  are  of  the  qmrum^  so  that  the  rest  cannot 
act  without  the  presence  of  one  of  them.  The  words  of  the  eommission 
are,  *'  to  inquire,  hear,  and  determine  ;"  so  that  by  virtue  of  this  commis- 
sion they  can  only  proceed  upon  an  indictment  found  at  the  same  assises^ 
fov  they  must  first  inquire  by  means  of  the  grand  jury  or  inquest,  before 
they  are  empowered  to  hear  and  determine  by  the  help  of  the  petit  jury. 
Therefore  they  have,  besides,  fifthly,  a  commission  of  general  gaol  deli- 
wry  {o) ;  which  empowers  them  to  try  and  deliver  every  prisoner,  who 
shall  be  in  the  gaol  when  the  judges  arrive  at  the  circuit  town,  whenever 
or  before  whomsoever  indicted,  or  for  whatever  crime  committed.  It  was 
anciently  the  course  to  issue  special  writs  of  gaol  delivery  for  each  particu- 
lar prisoner,  which  were  called  the  writs  de  bono  et  malo  {p) :  but  these 
being  found  inconvenient  and  oppressive,  a  general  commission  for  all  the 
prisoners  has  long  been  established  in  their  stead.  So  that,  one  way  or 
other,  the  gaols  are  in  general  cleared,  and  all  offenders  tried,  punished,  or 
delivered,  twice  in  every  year  :  a  constitution  of  singular  use  and  excel- 
lence (17).     Sometimes  idso,  upon  urgent  occasions,  the  king  issues  a 

(0  4TiiBt.l(tt.M8.  9BaLP.ai9.3S.  9Hawk.  (m)  See  Book  I.  pue  151. 

P.  C.  14. 93.  (n)  See  Appendix,  4 1- 

ik)  See  Book  IIL  pftse  SS.  (o)  Ibid. 

(i)  9  HaL  P.  C.  39.   9  Hawk.  P.  C.  9&  (p)  2  Izwt.  48. 

(16)  See  3  R.  S.  201,  ^  4,  6cc  jaaticet  may  proceed  upon  any  indictment  of 

(17)  The  3  Gea  IV.  c.  10^  enaMea  in  cer-  fielonT  or  treapaaa  found  before  other  juaticeai, 
tain  cuea  the  openine  and  reading  of  com-  2  Hale,  32.  Hawk.  b.  2.c.  6.  a.  2.  Bao.  Aik 
miaaiona  under  which  Uio  judgea  ait  upon  their  Court  of  Juaticea  of  Oyer,  &c.  B.  Cro.  CL 
circuit,  after  the  day  appointed  for  holding  aa-  C.  2  ;  or  may  take  an  indictment  originaUy 


before  themaelvea.  Hawk.  b.  2.  c.  0.  a.  3.    S 

Every   deacription  of  offence,  even  high    Hale,  34  ;  and  they  have  power  to  diachaiga, 

tnaaoo,  ia  eonizaUe  under  thia  oommiaaion,    not  only  priaenera  acquitted,  but  alao  auck 

9  Hale,  35.    Hawk.  b.  3.  c.  8.  a.  4.    Bae.  Ab.    againat  wnom,  upon  ^loclamation  nutde,  tm 

CoBit  of  JuaticM  of.  Oyei^  dec  B» ;  aad.  tko    pcrtiea  ahall  appear  to  adiot  then,  which  em^ 
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special  or  extraordinary  commission  of  fnfvr  and  terminer^  and  gaol  deUoerf 
confined  to  those  offences  which  stand  in  need  of  immediate  inquiry  and 
punishment :  upon  which  the  course  of  proceeding  is  much  the  same,  as 

upon  general  and  ordinary  commissions  (18).  Formerly  it  was 
[*271]    held,  in  ^pursuance  of  the  statutes  8  Ric.  II.  c.  2.  and  33  Hen. 

VIII.  c.  4.  that  no  judge  or  other  lawyer  could  act  in  the  commis- 
sion of  oyer  and  terminer,  or  in  that  of  gaol  delivery,  within  his  own  county 
where  he  was  born  or  inhabited  ;  in  like  manner  as  they  are  prohibited 
from  being  judges  of  assise  and  determining  civil  causes.  But  that  local 
partiality,  which  the  jealousy  of  our  ancestors  was  careful  to  prevent,  being 
judged  less  likely  to  operate  in  the  trial  of  crimes  and  misdemeanors,  than 
in  matters  of  property  and  disputes  between  party  and  party,  it  was  thought 
proper  by  the  statute  12  Geo.  II.  c.  27.  to  allow  any  man  to  be  a  justice 
of  oyer  and  terminer,  and  general  gaol  delivery  within  any  county  of  Eng- 
land. 

8.  The  court  of  general  quarter  sessions  of  the  peace  (q)  is  a  court  that 
must  be  held  in  every  county  once  in  every  quarter  of  a  year ;  which  by 
statute  2  Hen.  Y.  c.  4.  is  appointed  to  be  in  the  first  week  after  michael- 
mas-day  ;  the  first  week  afler  the  epiphany  ;  the  first  week  after  the  close 
of  easier ;  ajid  in  the  week  after  the  translation  of  St.  Thomas  the  martyr, 
or  the  seventh  of  July  (1 9).  It  is  held  before  two  or  more  justices  of  the 
peace,  one  of  which  must  be  of  the  quorum.  The  jurisdiction  of  this  court, 
by  statute  34  £dw.  III.  c.  1,  extends  to  the  trying  and  determining  all 
felonies  and  trespasses  whatsoever  :  though  they  seldom,  if  ever,  try  any 
greater  oflTence  than  small  felonies  within  the  benefit  of  clergy ;  their  com- 
mission providing,  that  if  any  case  of  difficulty  arises,  they  shall  not  pro- 
ceed to  judgment,  but  in  the  presence  of  one  of  the  justices  of  the  court  of 
king's  bench  or  common  pleas,  or  one  of  the  judges  of  assise.  And  there- 
fore murders,  and  other  capital  felonies,  are  usually  remitted  for  a  more 
solemn  trial  to  the  assises.  They  cannot  also  try  any  new-created  offence, 
without  express  power  given  them  by  the  statute  which  creates  it  (r). 
But  there  are  many  offences  and  particular  matters,  which  by  particular 

iq)  4  In«t.  170.    1  Hal.  P.  C.  48.    3  Hawk.  P.  C.        (r)  4  Mod.  379.    Salk.  406.    Lord  lUym.  1141. 
SS. 

not  be  done  either  by  jastices  of  oyer  and  ter-  same  on  all  the  circuits.    Unlike  the  eommis- 

miner,  or  of  the  peace.     Hawk.  b.  2.  c.  6.  s.  sion  of  oyer  and  terminer,  in  which  the  same 

6.    2  Hale,  34.    It  is  not  imperative  on  a  com-  authority  anffices  for  every  coonty,  there  it  a 

missioner  of  goal  delivery  to  discbar^  all  the  distinct  commission  to  deliver  each  particular 

grisoners  in  the  goal  who  are  not  indicted ;  goal  of  the  prisoners  under  the  care  of  its 

at  it  is  discretionary  in  him  to  continue  on  keeper, 

their  commitments  such  prisoners  as  appear  The  court  of  general  goal  delivery  has  jo- 

to  him  committed  for  trial,  but  the  witnesses  risdiction  to  order,  that  the  proceedinp  on  a 

against  whom  did  not  appear,  having  been  trial  from  day  today  shall  not  be  published 

bound  over  to  the  sessions.    Russ.  &  R.  C.  till  all  the  triala  against  different  priaoaets 

C.  173.    But  it  seems  clear  from  the  words  of  shall  be  concluded,  and  the  violation  of  soeh 

the  commission,  that  these  justices  cannot  try  orders  is  a  contempt  of  court,  punishable  by 

any  persons,  except  in  some  special  cases,  fine  or  imprisonment,  and  if  the  party  rafiise 

who  are  not  in  actual  or  constructive  custody  to  attend,  he  may  he  fined  in  his  abaenee.    4 

of  the  prison  specifically  named  in  the  com-  B.  &  A.  216.    11  Price,  68. 

mission.    Hawk.  b.  2.  o.  6.  s.  5.    Bao.  Ab.  (18)  In  New-York,  the  governor,  and    in 

Court  of  Justices  of  Oyer.  frc.  6.    But  it  is  some  cases  the  circuit  jud^,  may  iasue  ooss- 

not  necessary  that  the  party  should  be  always  missions  of  oyer  and  terminer,  and  goal  dali- 

in  actual  custody,  for  if  a  person  be  admitted  very.    (2  R.  S.  204,  ^  32,  and  205,  ^  35.) 

to  bail,  yet  he  is  in  law,  in  prison,  and  his  bail  (19)  The  Michaelmas  quarter  aessions  most 

are  his  keepers,  and  justices  of  goal  deiiverr  now  be  holden  in  the  first  week  after  the  llth 

may  take  an  indictment  i^fainstnim,  as  weU  Oct.    54  Geo.  III.  c.  84.    If  the  feaac-day  fall 

as  if  he  were  actually  in  prison.    2  Hale,  34,  on  Sunday,  the  sessions  ars  to  be  boUttn  m 

35.    The  commissions  of  goal  deliveiy  are  the  tba  weak  following    8  Hale,  4S. 
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•tatotes  belong  properly  to  this  jurisdiction,  and  ought  to  be  prose- 
cuted in  this  court :  as,  the  ^smaller  misdemeanors  against  the  [*272] 
public  or  commonwealth,  not  amounting  to  felony ;  and  especially 
offences  relating  to  the  game,  highways,  alehouses,  bastard  children,  the 
settlement  and  provision  of  the  poor,  vagrants,  servants'  wages,  apprentices, 
and  popish  recusants  («).  Some  of  these  are  proceeded  upon  by  indict- 
ment ;  and  others  in  a  summary  way  by  motion  and  order  thereupon  ; 
which  order  may  for  the  most  part,  unless  guarded  against  by  particular 
statutes,  be  removed  into  the  court  of  king's  bench,  by  a  writ  of  certiorari 
Jaeias,  and  be  there  either  quashed  or  confirmed.  The  records  or  rolls  of 
the  sessions  are  committed  to  the  custody  of  a  special  officer  denominated 
the  eustos  rotuUrum,  who  is  always  a  justice  of  the  quorum  ;  and  among 
them  of  the  quorum  (saith  Lambard)  (t)  a  man  for  the  most  part  especially 
picked  out,  either  for  wisdom,  countenance,  or  credit.  The  nomination  of 
the  eustos  rotulorum  (who  is  the  principal  civil  officer  in  the  county,  as  the 
lord  lieutenant  is  the  chief  in  military  command)  is  by  the  king's  sign 
manual :  and  to  him  the  nomination  of  the  clerk  of  the  peace  belongs  ; 
which  office  he  is  expressly  forbidden  to  sell  for  money  (u). 

In  most  corporation  towns  there  are  quarter  sessions  kept  before  justices 
of  their  own,  within  their  respective  limits :  which  have  exactly  the  same 
authority  as  the  general  quarter  sessions  of  the  county,  except  in  a  very 
few  instances :  one  of  the  most  considerable  of  which  is  the  matter  of  ap- 
peals ffom  orders  of  removal  of  the  poor,  which,  though  they  be  from  the 
orders  of  corporation  justices,  must  be  to  the  sessions  of  the  county,  by 
statute  8  &  9  W.  III.  c.  30.  In  both  corporations  and  counties  at  large, 
there  is  sometimes  kept  a  special  or  petty  session,  by  a  few  justices,  for 
dispatching  smaller  business  in  the  neighbourhood  between  the  times  of 
the  generU  sessions ;  as,  for  licensing  alehouses,  passing  the  accounts  of 
the  parish  officers,  and  the  like. 

•9  The  sheriff  ^s  toum  («),  or  rotation,  is  a  court  of  record,  held  [*273] 
twice  every  year  within  a  month  after  easter  and  michaelmas,  be- 
fore the  sheriff,  in  different  parts  of  the  county ;  being  indeed  only  the  turn 
of  the  sheriff  to  keep  a  court-leet  in  eacK  respective  hundred  (to) :  this 
therefore  is  the  great  court^leet  of  the  county,  as  the  county- Court  is  the 
court-baron:  for  out  of  this,  for  the  ease  of  the  sheriff,  was  it  taken. 

10.  The  court-leet,  or  veiw  of  frankpledge  (x),  which  is  a  court  of  record, 
held  once  in  the  year  and  not  ofiener  (y),  within  a  particular  hundred,  lord- 
ship, or  manor,  before  the  steward  of  the  leet :  being  the  king's  court  grant- 
ed by  charter  to  the  lords  of  those  hundreds  or  manors.  Its  original  intent 
was  to  view  the  frankpledges,  that  is,  the  freeman  within  the  liberty ;  who 
twe  may  remember)  (js),  according  to  the  institution  of  the  great  Alfred, 
were  aft  mutually  pledges  for  the  good  behaviour  of  each  other.  Besides 
this,  the  preservation  of  the  peace,  and  the  chastisement  of  divers  minute 
offences  against  the  public  good,  are  the  objects  both  of  the  court-leet  and 
the  sherifTs  toum  ;  which  nare  exactly  the  same  jurisdiction,  one  being 
only  a  larger  species  of  the  other ;  extending  over  more  territory,  but 
not  over  more  causes.  All  freeholders  within  the  precinct  are  obliged  to 
attend  them,  and  all  persons  commorant  therein ;   which  commorancy 

(«)  Sm  Lambuil  itrMordUi  and  Bun's  Jostica.  C.  95. 
<«)  ^  4, 4:.  >.  (w)  Mkr.  c.  1, « 13,  and  10. 

(«)  8taLS7H«LVm.c.l.    1 W.  4;  M.  at.  1,  c.        («)4  Inst.Ml.    9  Hawk.  P.  C.  Tk 
».  (y)  Mirror,  c.  1,  k  10. 

(«)4biatlB0.   SH^P.CM.    9  Havk.  P.       (*)  8m  book  UL  pag«  IIS. 
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consists  ia  usually  lying  there :  a  regulation,  which  owes  its  origin  to 
the  laws  of  king  Canute  (a).  But  persons  under  twelve  and  above  sixty 
years  old,  peers,  clergymen,  women,  and  the  lung's  tenants  in  ancient 
demesne,  are  excused  from  attendance  there :  all  others  being  bound  to 
appear  upon  the  jury,  if  required,  and  make  their  due  presentments.  It 
was  also  anciently  the  custom  to  summon  all  the  king's  subjects,  as 
[*374]  they  respectively  grew  to  years  of  discretion  and  strength,  to  *caoie 
to  the  court-leet,  and  there  take  the  oath  of  allegiance  to  the  king. 
The  other  general  business  of  the  leet  and  toum,  was  to  present  by  jury  dl 
crimes  whatsoever  that  happened  within  their  jurisdiction ;  and  not  only 
to  present,  but  also  to  punish,  all  trivial  misdemeanors,  as  all  trivial  debts 
were  recoverable  in  the  court-baron,  and  county-court :  justice,  in  these 
minuter  matters  of  both  kinds,  being  brought  home  to  the  doors  of  every 
man  by  our  ancient  constitution.  Thus  in  the  Gothic  cmistitution,  the 
haereda,  which  answered  to  our  court-leet,  "id  omnibits  quidem  cognoseil,  ami 
tamen  de  omnHmsjudiccU  (6)."  The  objects  of  their  jurisdiction  are  therefore 
unvoidably  very  numerous  :  being  such  as  in  some  degree,  either  less  or 
more,  affect  the  public  weal,  or  good  governance  of  the  district  in  which 
they  arise ;  from  common  nuisances  and  other  material  offences  against 
the  king's  peace  and  public  trade,  down  to  eaves-dropping,  waifs,  and 
irregularities  in  public  commons.  But  both  the  tourn  and  the  leet  hare 
been  for  a  long  time  in  a  declining  way  ;  a  circumstance,  owing  in  part  to 
the  discharge  granted  by  the  statute  of  Marlbridge,  52  Hen.  III.  c.  10,.  to 
all  prelates,  peers, and  clergymen,  from  their  attendance  upon  these  courts; 
which  occasioned  them  to  grow  into  disrepute.  And  hence  it  is  that  their 
business  hath  for  the  most  part  gradually  devolved  upon  the  quarter  ses- 
sions ;  which  it  is  particularly  directed  to  do  in  some  cases  by  statute  1 
Edw.IV.  C.2. 

11.  The  court  of  the  coroners  (c)  (20)  is  also  a  court  of  record,  to  inquire 
when  any  one  dies  in  prison,  or  comes  to  a  violent  or  sudden  death,  by 
what  manner  he  came  to  his  end.  And  this  he  is  only  entitled  to  do  st^ 
wstim  corporis  (21 ).  Of  the  coroner  and  his  office  we  treated  at  large  in  a 
former  volume  (J),  among  the  public  officers  and  ministers  of  the  kingdom ; 
and  therefore  shall  not  here  repeat  our  inquiries ;  only  mentioning  his  comt 

by  way  of  regularity,  among  the  criminal  courts  of  the  nation. 
[*275]        *12.  The  court  of  the  cUrk  of  the  market  {e)  is  incident  to  eveiy 

fair  and  market  in  the  kingdom,  to  punish  misdemeanors  therein ; 
as  a  court  o(  pie  poudre  is,  to  determine  all  disputes  relating  to  private  or 
civil  property.  The  object  of  this  jurisdiction  (/)  is  principally  Uie  recog* 
nizance  of  weights  and  measures,  to  try  whether  they  be  according  to  the 
true  standard  thereof,  or  no :  which  standard  was  anciently  committed  to 
the  custody  of  the  bishop,  who  appointed  some  clerk  under  him  to  inspect 

(«)  p«rt  S,  c.  19.  (tf)  S«e  Book  I.  ime«  849. 

(b)  Stienih.  de  fur.  Goth,  {.],«.&  (<)  4  Inst.  278.                                                   _ 

(c)  4  Inst.  971.  SHsLP.  C.53.  9  Hawk.  P.  C.  (/)  Seest.  ITCar.II.  c.  19.  tlCa;r.n.c.a  fl 
49.  Car.  IL  c.  12. 

(20)  See  2  R.  S.  742.  ner's  bquisition,  and  a  bill  of  indictment  r^ 

(21)  The  finding  of  such  inquest  isequiva-  turned  by  the  grand  jury,  I  Leach,  109&.  3 
lent  to  the  finding  of  a  grand  jury ;  tnd  a  wo-  Gampb.  371.  Rust,  dc  Ry.  C.  C.  240.  S.  C. ; 
man  tried  on  the  coroner's  inquest  for  the  but,  in  order  to  found  an  indictment  on  a  co^ 
murder  of  her  bastard  child,  may  be  found  ner's  inqueat,  the  juron*  and  not  nserely  the 
guiltT  under  i3  Geo.  III.  p.  58.  s.  4.  of  endea-  coroner,  most  have  subactibed  it.  laip.  Cor. 
▼ourmg  tooomceal  its  birth;  thero  being  no  05. 

^Uatinetion  ia  this  respect  between  the  coro- 
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die  lAfwe  of  diem  more  nairowly ;  and  hence  tliie  oftcer,  Aouf  h  now  uen- 
aUy  a  layman,  is  called  the  clerk  of  the  market  {g).  If  they  be  not  accord* 
ingto  the  etandard,  then,  besides  the  ponishment  of  the  party  by  fine,  the 
weights  and  measures  themselves  ought  to  be  burnt.  This  is  the  most  in- 
ferior court  of  criminal  jurisdiction  in  the  kingdom :  though  the  objects  of 
its  coercion  were  esteemed  among  the  Romans  of  such  importance  to  the 
public,  that  they  were  committed  to  the  care  of  some  of  their  most  dignified 
magistrates,  the  curule  aediles. 

II.  There  are  a  few  other  criminal  courts  of  greater  dignity  than  many 
of  these,  but  of  a  more  confined  and  partial  jurisdiction ;  extending  only  to 
some  particular  places,  which  the  royal  favour,  confirmed  by  act  of  parlia- 
ment, has  distinguished  by  the  privilege  of  having  peculiar  courts  of  their 
own  for  the  punishment  of  crimes  and  misdemeanors  arising  within  the 
boimds  of  their  cognizance.  These,  not  being  universally  dispersed,  or  of 
general  use,  as  the  former,  but  confined  to  one  spot,  as  well  as  to  a  deter- 
minate species  of  causes,  may  be  denominated  private  or  special  courts  of 
criminal  jurisdiction. 

I  speak  not  here  of  ecclesiastical  courts ;  which  punish  spiritual  sins, 
radier  than  temporal  crimes,  by  penance,  contrition,  and  excommunicatioB, 
pro  salute  animae ;  or,  which  is  looked  upon  as  equivalent  to  all  the 
rest,  by  a  sum  of  •money  to  the  officers  of  the  court  by  way  of  [•276] 
commutation  of  penance.  Of  these  we  discoursed  sufficiently  in 
the  preceding  book  (A).  I  am  now  speaking  of  such  coorta  as  proceed  ac- 
cording to  the  course  d"  the  common  law  ;  which  is  a  stranger  to  such 
unaccountable  barterings  of  public  justice. 

1.  And,  first,  the  court  of  the  lord  steward,  treasurer,  or  eomptroller  of  the 
king^s  household  (t),  was  instituted  by  statute  3  Hen.  VII.  c.  14.  to  inquire 
of  felony  by  any  of  the  king's  sworn  servants,  in  the  cheque  vol!  of  the 
household,  under  the  degree  of  a  lord,  in  confederating,  compassing,  con- 
spiling,  and  imagining  the  death  or  destruction  of  the  king,  or  any  lord  or 
other  of  his  majesty's  privy  council,  or  the  lord  steward,  treasurer,  or  comp- 
troller of  the  king's  hbuse.  The  inquiry,  and  trial  thereupon,  must  be  by 
a  jury  according  to  the  course  of  the  common  law,  consisting  of  twelve  sad 
men  (that  is,  sober  and  discreet  persons)  of  the  king*s  household. 

2.  The  court  of  the  hrd  steward  of  the  lung's  household,  or  (in  his  absence) 
of  the  treasurer,  comptroller,  and  steward  of  the  marshalsea  {k),  was  erected 
by  statute  33  Hen.  VIII.  c.  12.  with  a  jurisdiction  to  inquire  of,  hear,  and 
determine,  all  treasons,  misprisions  of  treason,  murders,  manslaughterSy 
bloodshed,  and  other  malicious  strikings ;  whereby  blood  shall  be  shed  in, 
or  within  the  limits  (that  is,  within  two  hundred  feet  from  the  gate)  of  any 
of  the  palaces  and  houses  of  the  king,  or  any  other  house  where  the  royal 
person  shall  abide.  The  proceedings  are  also  by  jury,  both  a  grand  and  a 
petit  one,  as  at  common  law,  taken  out  of  the  officers  and  sworn  servants 
of  the  king*s  household.  The  form  and  solemnity  of  the  process,  particu- 
larly with  regard  to  the  execution  of  the  sentence  for  cutting  off  the  hand, 
which  is  part  of  the  punishment  for  shedding  blood  in  the  king's  court,  are 
very  minutely  set  forth  in  the  said  statute  33  Hen.  VIII.,  and  the  several  of- 
ficers of  the  servants  of  the  household  in  and  about  such  execu- 
tion are  •described ;  from  the  sergeant  of  the  wood-yard,  who  fur-    [•277] 

U)B»MBof  BiigUghGoT.b.x,c&  (D4Inttia3. 
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nishes  the  chopping-block,  to  the  sergeant-fanier,  who  brings  hot  i 
sear  the  stump  (22). 

3.  .As  in  the  preceding  book  {I)  we  mentioned  the  courts  of  the  two  uni- 
versities, or  their  chancellors'  courts,  for  the  redress  of  civil  injuries  ;  it  will 
not  be  improper  now  to  add  a  short  word  concerning  the  jurisdiction  of 
their  criminal  courts,  which  is  equally  large  and  extensive.  The  chancel* 
lor's  court  of  Oxford  (with  which  university  the  author  hath  been  chiefly 
conversant,  though  probably  that  of  Cambridge  hath  also  a  similar  joris- 
diction)  hath  authority  to  determine  all  causes  of  property,  wherein  a  privi- 
leged person  is  one  of  the  parties,  except  only  causes  of  freehold ,  and 
also  ail  criminal  offences  or  misdemeanors  under  the  degree  of  treason, 
felony,  or  mayhem.  The  prohibition  of  meddling  with  freehcdd  still  con- 
tinues :  but  the  trial  of  treason,  felony,  and  mayhem,  by  a  particular  char* 
ter,  is  committed  to  the  university-jurisdiction  in  another  court,  namely,  the 
court  of  the  lord  high  steward  of  the  university. 

For  by  the  charter  of  7  Jun.  2.  Hen.  IV.  (confirmed,  among  the  test,  by 
the  statute  13  Eliz.  c.  29.)  cognizance  is  granted  to  the  university  of  Ox- 
ford of  all  indictments  of  treasons,  insurrections,  felony,  and  mayhem,  which 
shall  be  found  in  any  of  the  king's  courts  against  a  scholar  or  privileged 
person ;  and  they  are  to  be  tried  before  the  high  steward  of  the  university, 
or  his  deputy,  who  is  to  be  nominated  by  the  chancellor  of  the  university 
for  the  time  being.  But  when  his  office  is  called  forth  into  action,  sa(^ 
high  steward  must  be  approved  by  the  lord  high  chancellor  of  England  ; 
and  a  special  commission  under  the  great  seal  is  given  to  him,  and  others, 
to  try  the  indictment  then  depending,  according  to  the  law  of  the  land  and 
the  privilegps  of  the  said  university.  When  therefore  an  indicl- 
[*278]  ment  is  found  *at  the  assises,  or  elsewhere,  against  any  scholar  <rf 
the  university,  or  other  privileged  person,  the  vice-chancellor  may 
claim  the  cognizance  of  it;  and  (when  claimed  in  due  time  and  manner) 
it  ought  to  be  allowed  him  by  the  judges  of  assise :  and  then  it  comes 
to  be  tried  in  the  high  steward's  court.  But  the  indictment  must  first  be 
found  by  a  grand  jury,  and  then  the  cognizance  claimed :  for  I  take  it  thai 
the  high  steward  cannot  proceed  originally  ad  inquirendum ;  but  only,  after 
inquest  in  the  common  law  courts  ad  audiendum  et  determinandum.  Much 
in  the  same  manner,  as  when  a  peer  is  to  be  tried  in  the  court  of  the  lord 
high  steward  of  Great  Britain,  the  indictment  must  first  be  found  at  the 
assises,  or  in  the  court  of  king's  bench,  and  then  (in  consequence  of  a  writ 
of  certiorari)  transmitted  to  be  finally  heard  and  determined  before  his  grace 
the  lord  high  steward  and  the  peers. 

When  the  cognizance  is  so  allowed,  if  the  offence  be  inter  minora  ervmna^ 
or  a  misdemeanor  only,  it  is  tried  in  the  chancellor's  court  by  the  ordinary 
judge.  But  if  it  be  for  treason,  felony,  or  mayhem,  it  is  then,  and  then 
only,  to  be  determined  before  the  high  steward,  under  the  king's  special 
commission  to  try  the  same.  The  process  of  the  trial  is  this.  The  high 
steward  issues  one  precept  to  the  sheriff  of  the  county,  who  thereupon  re- 
turns a  panel  of  eighteen  freeholders ;  and  another  precept  to  the  beidels  of 
the  university,  who  thereupon  return  a  panel  of  eighteen  matriculated  lay- 

<2)  See  Book  III.  pege  88. 

(32)  The  3  H.  YII.  c.  14,  is  wholly  repeal-  the  text  may  now,  therefore,  be  eoasidend  •■ 

•d  b¥  the  9  O.  IV.  c.  31,  aa  ia  also  the  33  H.  no  longer  extsttng.    They  hadforaaagr  JMI* 

VIII.  c.  12.  part  of  s.  6  to  a.  18,  Telatinc  to  been  utterly  disused, 
this  subject.    The  two  courts  mentioned  in 
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men,  **  kdeosprivihgio  universitatis  gaudentes  :"  and  by  a  juiy  formed  de 
medietate,  half  of  freeholders  and  half  of  matriculated  persons,  is  the  indict- 
ment to  be  tried  ;  and  that  in  the  guildhall  of  the  city  of  Oxford.  And  if 
execution  be  necessary  to  be  awarded,  in  consequence  of  finding  the  party 
guilty,  the  sheriff  of  the  county  must  execute  Uie  university-process ;  to 
which  he  is  annually  bound  by  an  oath. 

*I  hare  been  the  more  minute  in  describing  these  proceedings,  [*279] 
as  there  has  happily  been  no  occasion  to  reduce  them  into  practice 
for  more  than  a  century  past ;  nor  will  it  perhaps  ever  be  thought  advis- 
able to  revive  them :  though  it  is  not  aright  that  merely  rests  in  scriptism 
theory,  but  has  formerly  often  been  carried  into  execution.  There  are 
many  instances,  one  in  the  reign  of  queen  Elizabeth,  two  in  that  of  James 
the  First,  and  two  in  that  of  Charles  the  First,  where  indictments  for  mur- 
der have  been  challenged  by  the  vice-chancellor  at  the  assises,  and  after- 
wards tried  before  the  high  steward  by  jury.  The  commissions  under  the 
great  seal,  the  sheriff's  and  bedel's  panels,  and  all  the  other  proceedings  on 
Uie  trial  of  the  several  indictments,  are  still  extant  in  the  archives  of  that 
university. 


CHAPTER  XX. 

OF  SUMMARY  CONVICTIONS. 

Wb  are  next,  according  to  the  plan  I  have  laid  dovni,  to  take  into  con- 
sideration the  proceedings  in  the  courts  of  criminal  jurisdiction,  in  order  to 
the  punishment  of  offences.  These  are  plain,  easy,  and  regular  ;  the  law 
not  admitting  any  fictions,  as  in  civil  causes,  to  take  place  where  the  life, 
the  liberty,  and  the  safety  of  the  subject  are  more  immediately  brought 
into  jeopardy.  And  these  proceedings  are  divisible  into  two  kinds  ;  sum^ 
mary  and  regular :  of  the  former,  of  which  I  shall  briefly  speak,  before  we 
enter  upon  Uie  latter,  which  wiU  require  a  more  thorough  and  particular 
examination. 

By  a  mmmory  proceeding  (1)  I  mean  principally  such  as  is  directed  by 
several  acts  of  parliament  (for  the  common  law  is  a  stranger  to  it,  unless 
in  the  case  of  contempts)  for  the  conviction  of  offenders,  and  the  inflicting 
of  certain  penalties  created  by  those  acts  of  parliament  (2).  In  these  there 
is  no  intervention  of  a  jury,  but  the  party  accused  is  acquitted  or  condemn- 
ed by  the  suffrage  of  such  person  only,  as  the  statute  has  appointed  for 
his  judge.  An  institution  designed  professedly  for  the  greater  ease  of  the 
subject,  by  doing  him  speedy  justice,  and  by  not  harassing  the  freeholders 
with  frequent  and  troublesome  attendances  to  try  every  minute 
^offence.     But  it  has  of  late  been  so  far  extended,  as,  if  a  check  be    [*281  ] 

(1)  A«  to  rafflmary  proceedings  in  general,  283. 

and  the  disposition  of  the  ooorts,  especially  (2)  As  to  convictions  in  ceneni,  and  the 

where  no  appeal  is  given,  to  require  a  stricter  foiins,  see  Paley  on  Convictions ;  BoscaweA 

aeoaracy  than  is  essentia]  in  other  cases  where  on    Convictions;  Bum  J.  tit.  Convictions; 

there  is  a  trial  by  jury,  see  1  Stra.  67 ;  Bum  Chitty's  Game  Law,  1  vol  189  to  233.  and  8 

J.  tit  Convictions  ;  1  East,  649.  655  ;  5  fif.  voL  37  to  132. 
dE  8.  206 ;  1  Chitty  on  Game  laws,  189  to 
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not  timety  gireii,  to  dmaten  die  disuse  of  our  eilmifeMe  wmi  tnlf  Fngiiih 
trial  by  joiy,  imleee  only  in  c^Ntal  cieeo(3)-     For, 

L  Of  due  suminary  natore  ue  all  trials  of  offences  and  firaods  taatmy 
to  the  laws  of  the  cxom,  and  odier  Imnches  of  die  rtvemmt:  whichaie  to 
be  inquired  into  and  determined  by  the  conunissioners  of  die  iespecti?e  de- 
partments, or  by  justices  of  the  peace  in  the  country ;  officers,  who  are  aO 
of  them  appointed  and  lemorabie  at  the  discretioii  of  the  crown.  And 
though  such  convictions  are  absolutely  necessary  for  the  due  collection  of 
the  public  money,  and  are  a  species  of  mercy  to  die  ddinqnents,  who 
would  be  ruined  by  the  expense  and  delay  of  frequent  prosecutions  by 
action  or  indictment ;  and  though  such  has  usually  been  the  amilKcf  of  die 
commissioners,  as  seldom  (if  erer)  to  afford  just  grounds  to  oomplain  of 
oppression ;  yet  when  we  again  (a)  consider  the  Tsrious  and  almost  imm- 
merable  branches  of  diis  re?enue ;  which  may  be  in  their  tnma  die  sub- 
jects of  fraud,  or  at  least  complaints  of  fraud,  mid  of  course  die  objects  of 
this  summary  and  arbitrary  jnrisdictioo ;  we  shall  find  that  the  power  of 
these  officers  of  the  crown  OTer  die  property  of  the  people  is  increased  to 
a  very  formidable  height. 

II.  Another  branch  of  summary  proceedings  is  that  before  jtutkes  mf 
the  peaee^  in  order  to  inflict  divers  petty  pecuniary  mulcts,  and  coqwral  pe- 
nalties denounced  by  act  of  parliament  for  many  disorderly  offences;  such 
as  common  swearing,  drunkenness,  vagrancy,  idleness,  and  a  vast  variety 
of  others,  for  which  I  must  refer  the  student  to  the  justice-books  former^ 
cited  (5),  and  which  used  to  be  formerly  punished  by  the  verdict  of  a  jury 
in  the  court-leet.  This  change  in  the  administration  of  justice  hath  how* 
ever  had  some  mischievous  effects ;  as,  1.  The  almost  entire  disuse  and 

contempt  of  the  court-leet,  and  sheriff's  toum,  the  king's  ancient 
[*282]    qourts  of  common  law,  formerly  much  revered  and  respected.    *2. 

The  burthensome  increase  of  the  business  of  a  justice  of  the 
peace,  which  discourages  so  many  gendemen  of  raidc  and  character  from 
acting  in  the  commission ;  from  an  apprehension  that  the  duty  of  their 
office  would  take  up  too  much  of  that  time,  which  they  are  unwilling  to 
spare  from  the  necessary  concerns  of  their  families,  the  improvement  of 
their  understandings,  and  their  engagements  in  other  services  of  the  pub- 
lic. Though  if  (dl  gentlemen  of  fortune  had  it  both  in  their  power,  aad 
inclinations,  to  act  in  this  capacity,  the  business  of  a  justice  of  die  peace 
would  be  more  divided,  and  fall  the  less  heav^  upon  individuals :  which 
would  remove  what  in  the  present  scarcity  of  magistrates  is  really  an  ob- 
jection so  formidable,  that  the  country  is  gready  obliged  to  any  gendemaa 
of  figure,  who  will  undertake  to  perform  that  duty,  which  in  conseqnenee 
of  his  rank  in  life  he  owes  more  peculiarly  to  his  country.  However,  this 
backwardness  to  act  as  magistrates,  arising  gready  from  this  increase  of 
summary  jurisdiction,  is  pr<3uctive  of,  3.  A  third  mischief:  which  is»  duil 
this  trust,  when  slighted  by  gendemen,  falls  of  course  into  the  hands  of 
those  who  are  not  so  ;  but  the  mere  tools  of  office.     And  then  the  exten- 

(«)  Ue  Book  L  puge  810,  ^.  (b)  Lambard  tnd  BnlL 

(3)  See  obMirations,  Burn  J.  tit  Goarie-  perl/  ovemiled,  1  EmI,  656.    1  H.  As  8.  WO  ; 

tiOM ;  1  East,  649.    Hence  it  haa  been  a  doc-  for  if  the  legialatare  has  thoosbt  fit  to  utunft 

trine,  that  a  different  nile  of  evidence,  aa  to  magiatralea  or  other  inferior  joriadictiouvwilk 

the  atriotaeea  of  proof,  aboald  be  leqnired  in  the  deciaion  in  cettain  matteis,  their  prnpiad 

the  eaae  of  prooeedinga  on  a  annmary  inform  in|8  ought  to  be  gofined  bj  the  anae  veUecf 

mation,  than  in  an  action,  aee  1  Eaat,  619 ;  evideaoe  ••  afeet  aaparior  i ^ 

bat  that  doctoine  now  aeema  to  have  been  pio- 
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nw9  pow6«  of  %  jttftice  of  the  peace,  which  even  in  the  hands  of  men  of 
honour  is  highly  fonnidahle,  will  be  jNrostituted  to  mean  and  scandaloua 
purposoSv  to  the  low  ends  of  selfish  ambition,  avarice,  or  personal  resent^ 
meat.  And  firom  these  Ul  consequences  we  may  collect  the  prudent  fore- 
sight of  our  ancient  lawgivers,  who  suffered  neither  the  property  nor  the 
punishment  of  the  subject  to  be  determined  by  the  opinion  of  any  one  of 
two  men ;  and  we  may  also  observe  the  necessity  of  not  deviating  any 
farther  from  our  ancient  constitution,  by  ordaining  new  penalties  to  be  in* 
flicted  upon  summary  convictions  (4). 

The  process  of  these  summary  convictions,  it  must  be  owned,  is  ex- 
tremely speedy.     Though  the  courts  of  common  law  have  thrown  in  one 
check  upon  them,  by  making  it  necessary  to  summon  the  party 
accused  before  he  is  ^condemned.    This  is  now  held  to  be  an  in-    [*283] 
dispensable  requisite  (c) ;  though  the  justices  long  struggled  the 
point  i  forgetting  that  rule  of  natural  reason  expressed  by  Seneca, 

"  Qui  statuit  aliquidj  parte  inaudiia  alterm^ 
Ae^ptum  licet  statuerit,  haud  aequusfuit :"  (5) 

<e)  Salk.  III.    t  Lord  Eayin.  1409. 


(4)  Unless  •  power  of  appeal  be  eipresely 
nveo  by  iIm  legislatore,  there  is  no  appeal,  6 
East,  514.  W^htw.  22.  4M.  &  8.  491,,  as 
in  proceeding*  against  anqaalified  persons  in 
the  game  laws,  8  T.  R.  218.  note  6 :  bat  the 
party  has  in  general  a  right  to  a  certiorari,  to 
remove  the  conviction  into  the  court  of  king^s 
bench,  nnlees  that  right  be  expressly  taken 
away.  8  Term  Rep.  542.  But  though  it 
•eems  to  be  a  principle,  that  an  appeal  ought 
to  be  preservea  in  cases  where  the  certiorari 
is  taken  away,  yet  in  many  cases  although 
there  be  no  appeal,  yet  the  certiorari  is  ex- 
pressly taken  away.  Per  Lord  Mansfield, 
j)ougI.  552.  If  a  statute,  authorizing  a  sum- 
mary conviction  before  a  magistrate,  give  an 
appeal  to  the  sessions,  who  are  directed  to 
hear  and  finaUy  determine  the  matter,  this 
does  not  take  away  the  certiorari,  even  after 
such  an  appeal  inade  and  determined;  and 
lord  Kenyon  said,  "  The  certiorari  being  a 
beneficial  writ  for  the  subject,  could  not  be  ta- 
ken away  without  express  words,  and  he 
thought  it  was  much  to  be  lamented  in  a  va- 
riety of  cases,  that  it  was  taken  awa^  at  all.'* 
8  T.  R.  542.  Where  an  appeal  is  given,  the 
magistrates  should  make  known  to  the  con- 
victed party  hie  sight  to  appeal,  but  if  he  decline 
appealing  they  need  not  go  on  to  inform  him 
of  the  neoessanr  steps  to  be  taken  in  order  to 
appeal.  3  M.  a  S.  493.  Upon  an  appeal  the 
magistrates  are  bound  to  receive  any  fresh 
evidence,  although  not  tendered  on  the  former 
hearing.    3M.  £S.133. 

Upon  a  certiorari  the  conviction  of  the  ma- 
gistrate is  removed  into  the  superior  court, 
bat  there  is  not  (as  upon  an  appeal)  any  re- 
hearing of  the  evidence  or  merits;  and  the 
court  can  only  look  to  the  form  of  the  convic- 
tion, and  see  from  that  whether  or  not  the  par- 
ty has  been  legaHy  conTieted,  and  the  certio- 
cari  therefore  operates  in  the  nature  of  a  writ 
«f  enor,  and  no  extrinsic  objection  to  the  pro- 
•eedingn  can  be  taken.  S  T.  R.  37&  8  T. 
ILiOflL    tftlmnibiethe  ■ugistimle.inoider 


to  sustain  his  conviction,  should  mistate^the 
evidence  or  other  proceeding  before  him,^the 
remedy  is  by  motion  founded  on  affidavits  ta 
the  court  of  K.  B.  for  a  rule  to  shew  cause 
why  a  mandamus  should  not  issue,  requiring 
the  magistrate  to  state  the  whole  of  the  evi- 
dence adduced  before  him  correctly  in  his 
conviction,  pursuant  to  3  Geo.  IV.  &  23.  4 
Dowl.  dt  R.  352.  If  a  magistrate  wilfully 
mistate  material  evidence,  he  will  be  subject 
to  a  criminal  infonnation  or  indictment.  1 
East,  186. 

(5)  '*  He  who  decides  a  case  without  hear^ 
ing  both  parties,  though  his  decision  may  be 
just,  is  himself  unjust;"  which  is  adopted  aa 
a  principle  of  law  by  Lord  Coiiw,  in  11  Co. 
Rep.  99.  k  summons  is  indispensably  re- 
quired in  all  penal  proceedings  of  a  summary 
nature  by  justices  of  peace.  Rex  e.  Dyer,  1 
Salk.  181 ;  6  Mod.  41 ;  and  see  the  cases  col- 
lected in  8  Mod.  154.  note  (a).  It  is  declared 
by  Lord  Kenyon  to  be  an  invariable  rule  of 
law.  Rex  v.  Bonn,  6  T.  R.  196 ;  and  it  is  stat- 
ed by  Mr.  Serj.  Hawkins  to  be  implied  in  the 
construction  of  all  penal  statutes.  1  Hal.  P. 
C.  420.  So  jealous  is  the  law  to  enforce  this 
equitable  rule,  that  the  neglect  of  it  Iqr  a  jus- 
tice in  proceeding  suramanly  without  a  pre- 
Tious  summons  to  the  parW,ha8  been  treated 
as  a  misdemeanor,  pro^r  wr  the  interference 
of  the  court  of  King's  Bench  by  information  : 
Rex  e.  ^enables,  2  Ld.  Ray.  1407 ;  Rex  «. 
Simpson,  1  Stra.  46;  Rex  «.  AUington,  id. 
678  ;  which  has  been  granted  upon  affidavits 
of  the  fact.  Rex  v.  Harwood,  2  Stra.  1088 ; 
3  Burr,  1716, 1768  ;  Rex  v.  Constable,  7  D. 
and  R.  663,  3  M.  C.  488.  As  this  is  a  privi- 
lege of  common  right,  which  requires  no  spe- 
cisl  provision  to  entitle  the  defendant  to  um 
advantage  of  it,  so  it  cannot  be  taken  away 
bjr  any  custom.  Rex  e.  Cambridge  (ITniver- 
sity),  8  Mod.  163.  Upon  a  sufficient  informa- 
tion properly  laid,  the  magistrates  are  bound 
to  issue  a  summons,  and  proceed  to  %  hearing  j 
•ad  if  they  rafiise  to  4»  so»  will  be  oompeUtd 
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A  role,  to  which  all  mmiicipal  laws,  that  aie  founded  on  the  principles  ef 
justice,  have  strictly  conformed:  the  Roman  law  requiring  a  ciutkmat 
the  least ;  and  our  common  law  never  suffering  any  fact  (either  civil  or 
criminal)  to  be  tried,  till  it  has  preriously  compeUed  an  appearance  by  the 
party  concerned.  After  this  summons,  the  magistrate,  in  summarj  pro- 
ceedings, may  go  on  to  examine  one  or  more  witnesses,  as  the  statnte 
may  require,  upon  oath  (6) ;  and  then  make  his  conviction  of  the  offender, 


br  maodamQt.  Rex  «.  Benn,  6T.  R.  195. 
Tb«  suminoDB  should  be  directed  to  the  party 
against  whom  the  chai^  U  laid  ;  and  should 
in  general  be  signed  by  the  justice  himself  by 
whom  it  is  issued.  Rex  o.  Steventon,  2  East, 
906.  Where  a  particular  form  of  notice  is 
prescribed  by  the  Act,  that  must  be  strictly 
pursued.  Rex  «.  Croke,  Cowp.  30.  The  in- 
tention of  the  summons  being  to  aflford  the 
person  accused  the  means  of  making  his  de- 
fence, it  should  contain  the  substance  of  the 
eharge,  and  fix  a  day  and  place  for  his  appear- 
ance ;  allowing  a  sufficient  time  for  the  at- 
tendance of  himself  and  his  witnesses.  Rex 
V.  Johnson,  1  Stra.  260.  A  summons  to  ap- 
pear immediately  upon  the  receipt  thereof,  has 
been  thought  insufficient  in  one  case.  2  Burr. 
681.  In  another,  an  objection  made  to  the 
summons  diat  it  was  to  appear  on  the  same 
day.  was  only  removed  by  the  fact  of  the  de- 
fendant having  actually  appeared,  and  so 
waved  any  irregularity  in  the  notice.  Rex  v. 
Johnson.  1  Stra.  261.  It  is  equally  necessary 
that  it  snould  be  to  appear  at  a  place  certain  : 
otherwise  the  party  commits  no  default  by  not 
appearing  ;  and  the  magistrate  cannot  proceed 
in  the  defendant's  absence  upon  a  summons 
defective  in  these  particulars,  without  making 
himself  liable  to  an  information.  Rex  «. 
Simpson,  I  Stra.  46.  It  has  been  made  a  ques- 
tion whether  the  service  of  the  summons  must 
be  ptrsonal.  It  seems  in  general  necessary 
that  it  should  be  so.  unless  where  personal 
service  is  expressly  dispensed  with  by  sutute. 
Parker^  C.  7.,  was  of  that  opinion.  10  Mod. 
345.  And  the  provisions  specially  introduced 
into  many  Acts  of  Parliaments,  to  make  a 
service  at  the  dwelling-house  sufficient,  seem 
to  justify  the  interference,  that  the  law  in  other 
cases  is  understood  to  require  a  service  upon 
the  person.  Where  personal  service  is  not 
necessary,  leaving  a  copy  at  the  house  is  suffi- 
cient ;  Rex  V.  Chandler,  14  East,  268 ;  and 
the  delivery  may  be  to  a  person  on  the  primi- 
Bes,  apparently  residing  there  as  a  servant. 
Id.  Ibid.  These  rules  apply,  however,  only  tb 
those  cases  where  the  defendant  does  not  in 
fact  appear ;  for  if  he  actually  appears  and 
pleads,  there  is  no  longer  any  question  upon 
the  sufficiency  or  regtusrity  of  the  summons. 
1  Stra.  261.  Paley  on  convictions,  2  ed.  by 
Dowlins,  21,23.  , 

(6)  Tne  magistrate  has,  in  general,  no  au- 
thority  to  compel  the  attendance  of  witnesses 
for  the  purpose  of  a  summary  trial ;  unless 
where  it  b  specially  given  bv  Act  of  Parlia- 
ment. This,  in  many  cases,  has  been  done  ; 
and  in  sundry  Acts  the  provision  is  accompa- 
nied with  a  penalty  on  refusal  to  attend  for  the 
purpose  of  being  examined.  It  seems  agreed 
dial  the  examination  of  witneases  must  be 


upon  oath,  and  that  no  lepl  oonvictioB  esnbt 
founded  upon  any  testimony  not  so  taken. 
There  is  a  diflference  in  the  manner  in  whidi 
the  Acts  are  worded,  in  regard  to  the  mode  of 
examination  to  be  jvursued ;  for,  while  wme 
Acts  expressly  mention  the  testimony  of  wit- 
nesses on  oath,  others,  in  genersi  tenis,  ntbo- 
rise  the  ma||;istrate  t»  hear  amd  dtUmmtj  or  to 
convict  or  g^ve  judgnaent  onthtaammatim^ 
tDt>nM«ev,  without  noticing  the  osth.  But  tadi 
general  expressions  seem,  in  legal  coottrae* 
tion,  necessarily  to  refer  to  the  only  kisd  of 
testimony  known  to  the  law,  nsmelv,  that 
UDon  oath.    "  For,"  says  Dakont "  in  all  om 
wneresoever  any  man  is  authorized  toeiamine 
witnesses,  such  examination  shall  be  takes 
and  construed  to  be  as  the  law  will,  i.  e.  npoa 
oath."    Dalt.  c.  6,  6  6 ;  and  see  id.  c.  115,  c 
164;  Plowd.  12,  a  ;  Lamb,  517 ;  ex  p«te  Al 
dridge,  4  D.  and  R.  83  ;  2  M.  C.  120 ;  Rat. 
Glossopp,  4  B.  and  A.  616 ;  Paley,  33,  H 
Although  no  mode  of  examination  be  pointed 
out  by  the  statutes  giving  jurisdiction  ont  ll» 
offence  ;  yet,  as  justice  requires  that  the  ac- 
cused should  be  confronted  with  the  ^l"**: 
es  against  him,  and  have  an  oDportsuty  > 
cross  examination,  it  is  required  bylaw,  in  the 
summary  mode  of  trial  now  under  rowiden' 
tion,  that  the  evidence  and  depositions  ihoou 
be  taken  in  the  presence  of  the  defeadant, 
where  he  appears.     For  though  the  legiatom* 
by  a  summary  mode  of  inquiry,  intended  » 
aubstitute  a  more  expeditious  pn)ce9iiwu» 
common  law  method  of  trial,  it  could  not  de- 
sign to  dispense  with  the  rules  of  J"*'*''! 
far  as  they  are  compatible  with  the  metboo 
adopted.    Indeed,  it  may  be  useful  ?P«  H'* 
occasion  to  notice  the  general  ffl^*'""*}  m 
has  been  laid  down  as  a  guide  to  the  coodiin 
of  magistrates  in  regulating  all  their  eaoina' 
ry  proceedings,  namely,  that  "  Acts  of  P»ni»- 
ment,  in  what  they  are  silent,  art  best  ei- 
pounded  according  to  the  use  and  reaaop  oi 
the  common  law.*^    Rex  v.  Simpson,  1  «* 
45.    Unless,  therefore,  the  defendant  forftrti 
this  advantage  by  his  wilful  absence,  he  oa|M 
to  be  called  upon  to  plead  before  sny  evidentt 
is  given.    1  T.  R.  320.    And  the  a'ii»effl» 
must  be  sworn  and  examined  in  his  pi^^' 
Rex.  «.  Vipont,  2  Burr.  1163.    Or,  if  J«  «"• 
dence  has  been  taken  down  in  his  ''■*'2 
and  is  read  over  to  him  afterwards,  ***  JS^! 
must  at  the  same  time,  unless  the  d*'*"^ 
upon  hearing  the  evidence  should  oonteii  w* 
fac^  Rex  t^.llall,  1  T.  R.  320,  be  J«f*«J»  J 
hii  nresence.  and  not  merely  celled  opos » 


Bex 


hii  presence,  and  not  merely 
assert  the  truth  of  his  former  testimony-  -  - 
V.  Crowther,  1  T.  R.  125.  For  die  intent* 
the  rule  is,  thst  the  witness  shoald  be  tasj^ 
ed  to  the  examination  of  the  defendsnt  npj 
hiaoath.    2  Buir.  1163 ;  and ses R«x •  »^ 
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In  writing :  upon  which  he  usually  isstes  his  warrant,  either  to  apprehend 
ihe  offender,  in  case  corporal  punishment  is  to  be  inflicted  on  him ;  or  else 
to  levy  the  penalty  incurred,  by  distress  and  sale  of  his  goods.  This  is, 
in  general,  the  method  of  summary  proceedings  before  a  justice  or  justices 
of  the  peace ;  but  for  particulars  we  must  hxve  recourse  to  the  several 
statutes,  which  create  the  offence,  or  inflict  the  punishment :  and  which 
usually  chalk  out  the  method  by  which  offenders  are  to  be  convicted. 
Otherwise  they  foil  of  course  under  the  general  rule,  and  can  only  be  con- 
victed by  indictment  or  information  at  the  common  law. 

III.  To  this  head,  of  summary  proceedings,  may  also  be  properly  refer- 
red the  method,  immemorially  used  by  the  superior  courts  of  justice,  of 
punishing  contempts  by  attachment,  and  the  subsequent  proceedmgs  there- 
on. 

The  contempts,  that  are  thus  punished,  are  either  direct,  which  openly 
insult  or  resist  ihe  powers  of  the  courts,  or  the  persons  of  the  judges  who 
preside  there  ;  or  else  are  consequential,  which  (without  such  gross 
indolence  or  direct  opposition)  ^plainly  tend  to  create  an  universal  [*284] 
disregard  of  their  authority.  The  principal  instances,  of  either 
sort,  that  have  been  usually  (d)  punishable  by  attachment,  are  chiefly  of  the 
following  kinds.  1.  Those  committed  by  inferior  judges  and  magistrates ; 
by  acting  unjustly,  oppressively,  or  irregularly,  in  administering  those  por- 
tions of  justice  which  are  intrusted  to  their  distribution  :  or  by  disobeying 
the  king's  writs  issuing  out  of  the  superior  courts,  by  proceeding  in  a  cause 
after  it  is  put  a  stop  to  or  removed  by  writ  of  prohibition,  certiorari,  error, 
supersedeas,  and  the  like.  For,  as  the  king's  superior  courts  (and  especially 
the  courts  of  king's  bench)  have  a  general  superintendance  over  all  inferior 
jurisdictions,  any  corrupt  or  iniquitous  practices  of  subordinate  judges  are 
contempts  of  that  superintending  authority,  whose  duty  it  is  to  keep  them 
within  the  bounds  of  justice.  2.  Those  committed  by  sheriffs,  bailiffs, 
goalers,  and  other  officers  of  the  court  by  abusing  the  process  of  the  law, 
or  deceiving  the  parties,  by  any  acts  of  oppression,  extortion,  collusive  be- 
haviour, or  culpable  neglect  of  duty  (7).  3  Those  committed  by  attorneys 
and  solicitors,  who  are  also  oflicers  of  the  respective  courts :  by  gross  in- 
stances of  fraud  and  corruption,  injustice  to  their  clients,  or  other  dishonest 
practice  (8).  For  the  malpractice  of  the  officers  reflects  some  dishonour  on 
their  employers :  and,  if  frequent  or  unpunished,  creates  among  the  people 
a  disgust  against  the  courts  themselves.  4.  Those  committed  by  jurymen, 
in  collateral  matters  relating  to  the  discharge  of  their  office  ;  sucb  as  ma. 
king  default,  when  summoned ;  refusing  to  be  sworn,  or  to  give  any  ver. 

id)  S  Hawk.  f.  C.  143,  &c. 

dj,  4  D.  and  R.  734 ;  2  M.  C.  364.  This  rule  152  ;  Rex  v.  Thompson,  2  T.  R.  18 ;  Rex  v. 
is  confirmed,  rather  than  contradicted,  by  those  Swallow,  3  T.  R.  284 ;  Paley,  39,  40. 
cases  wherein  convictions  have  been  sustain-  (7)  See  Tidd,  8  edit.  308, 9.  312,  3.  231. 
ed  without  expressly  alleging  the  evidence  to  (8)  It  is  not,  however,  usual  for  the  court  to 
have  been  taken  in  the  preseuoa  of  the  defend-  interfere  in  a  summary  way  against  an  attor- 
ant.  Rex  v.  Baker,  2  Stra.  1240 ;  Rex  v.  Ai-  ney  for  a  mere  breach  of  promise,  where  there 
ken,  3  Burr.  1786 ;  Rex  v.  Kempson,  Gowp.  is  nothing  criminal,  2  Wils.  371 ;  and  see  2 
241.  For  it  will  be  found  that  in  all  those  Moore,  665.  1  Bing.  102,  5;  or  on  account 
caaes  the  judgment  proceeded  upon  a  pre-  of  negligence  or  unskilfulness,  4  Burr.  2060. 
annption  eoilected  from  the  whole  eonviction,  2  Bla.  Rep.  780.  1  Chit.  Rep.  651 ;  except  it 
thai  the  defendant  was  in  fact  present,  and  did  be  very  gross.  Say.  50, 169  ;  nor  for  the  mis- 
hear the  evidence  given,  which  was  always  conduct  of  an  attorney  independently  of  his 
admitted  to  be  necessary  to  the  regularity  of  profession.  But  see  4  B.  dc  A.  47.  5  B.  dfe 
like  aiagistnte's  proceedings.  Rex «.  Yipont,  A.  898.  8  Chit.  Rep.  58.  1  Bingh.  91.  7 
-2  Burr.  U63 ;  and  see  Rex  «.  Lovat,  7 T.  R.  Moore, 424. 437.    Tidd,5od.81. 
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diet ;  Mting  or  drinking  widioot  the  leare  of  the  eoort,  and  eqiedaDj  at 
the  cost  of  either  party ;  and  other  misbehayiour  or  irregulaiiuea  of  % 
similar  kind:  but  not  in  mere  ezerciae  of  their  judicial  capacidea,  aa  by  giv- 
ing a  false  or  erroneous  verdict.  5.  Those  committed  by  witnesses :  bjr 
making  default  when  summoned,  refusing  to  be  sworn  or  exanuned,  or 
prevaricating  in  their  evidence  when  sworn.  6.  Those  committed  by  par- 
ties to  any  suit,  or  proceeding  before  the  court :  aa  by  disobedience 
[*285}  to  any  *rule  or  order,  made  in  the  progress  of  a  cause ;  by  non- 
payment of  costs  awarded  by  the  court  upon  a  motion ;  or,  by  noii* 
observance  of  awards  duly  made  by  arbitrators  or  umpires,  after  having  en- 
tered into  a  rule  for  submitting  to  such  determination  (e).  Indeed  tlM  at- 
tachment for  most  of  this  species  of  contempts,  and  especially  for  non-pay- 
ment of  costs  and  non-performance  of  awards,  is  to  be  looked  upon  rather 
as* a  civil  execution  for  the  benefit  of  the  injured  party,  though  carried  on 
in  the  shspe  of  a  criminal  process  for  a  contempt  of  ^e  authority  of  the 
court  (9).  And  therefore  it  hath  been  held  that  such  contempts,  and  the 
process  thereon,  being  properly  the  civil  remedy  of  individuals  for  a  private 
injury,  n^e  not  released  or  affected  by  the  general  act  of  pardon.  And  upon 
a  similar  principle,  obedience  to  any  rule  of  court  may  also  by  statute  10 
Geo.  III.  c.  50.  be  enforced  against  any  person  having  privilege  of  parlia- 
ment by  the  process  of  distress  infinite.  7.  Those  committed  by  any  other 
persons  under  the  degree  of  a  peer :  and  even  by  peers  themselves,  when 
enormous  and  accompanied  with  violence,  such  as  forcible  r^seous  and  the 
like  (/) ;  or  when  they  import  a  disobedience  to  the  king's  great  preroga* 
tive  writs  of  prohibition,  habeas  corpus  {g),  and  the  rest  (10).  Some  of  these 
contempts  may  arise  in  the  face  of  the  court ;  as  by  rude  and  contume- 
lious behaviour;  by  obstinacy,  perverseness,  or  prevarication  :  by  breach  of 
the  peace,  or  any  wilful  disturbance  whatever  :  others  in  the  absence  of 
the  party ;  as  by  disobe3ring  or  treating  with  disrespect  the  king's  writ,  or 
the  rules  or  process  of  the  court ;  by  perverting  such  writ  or  process  to  the 
purposes  of  private  malice,  extortion,  or  injustice ;  by  speaking  or  writing 
contemptuously  of  the  court  or  judges,  acting  in  their  judicial  capacity  ; 
by  printing  false  accounts  (or  even  true  ones  without  proper  permission) 
of  causes  then  depending  in  judgment ;  and  by  any  thing,  in  short,  that  de- 
monstrates a  gross  want  of  that  regard  and  respect,  which  when  once 
courts  of  justice  are  deprived  of,  their  authority  (so  necessary  for  the  good 

order  of  the  kingdom)  is  entirely  lost  among  the  people  (11). 
[*286]  *The  process  of  attachment,  for  these  and  the  like  contempts, 
must  necessarily  be  as  ancient  as  the  laws  themselves.  For  laws, 
without  a  competent  authority  to  secure  their  administration  from  disobe- 
dience and  contempt,  would  be  vain  and  nugatory.  A  power  therefore  in  the 
enpreme  courts  of  justice  to  suppress  such  contempts,  by  an  immediate  at- 
tachment of  the  offender,  results  from  the  first  principles  of  judicial  esta- 
bUshments,  and  must  be  an  inseparable  attendant  upon  every  superior  tri- 

(«)  See  Book  UhptgAl,  <g)  4  Bon.  Sit.    Lordt*  Joon.  7  Fe^  S  Juk 

(/)  StyL  S77.  9  Hawk.  P.  C.  1«.  Czo.  Jac.  410.    ITBT. 

Jo)  By  the  istolTent  acU  peraons  oommit-  (10)  But  a  peer  Msnot  be  attedied  for  aoa- 

to  piiaon  upon  an  ettachmentfor  non-pay-  payment  of  money,  pimuant  to  an  order  of 

ment  of  money,  awarded  to  be  paid  upon  a  niai  prius,  which  has  been  made  a  rale  of 

anbmiesion  to  an  aibitration,  which  has  been  oouit    7  T.  R.  171.  446. 

made  arule  of  court,  orupon  an  attachment  (11)  See S  R.  S.278, $  10^  and  p.  584,  ^  1. 

for  not  paying  ooete,  may  have  the  benefit  of  dte.  regulating  Una  sabjael  of  <wtMB|il  m 

tbatatatuteaaiaaolTentdebton.  comets 
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Waal.  Aoeoidimgly  we  find  it  aotually  ezercned  as  eaily  m  the  eimala  of 
evr  law  extend.  And  though  a  very  learned  author  (h)  aeema  inclinable  to 
derive  the  proceaa  from  the  statute  of  Westm.  2. 13  Edw.  I.  c.  39.  (which 
ordains,  that  in  case  the  process  of  the  king's  conrto  be  remlM<  by  the  pow- 
er of  any  great  man,  the  sheriff  shall  chastise  the  resbters  by  imprison- 
inent,  **  a  qua  mm  deUbermtur  sin§  speciaii  praecepto  domini  regis :"  and  if  the 
sheriff  himself  be  resisted,  he  shall  certify  to  the  courts  the  names  of  the 
principal  oflenders,  their  aiders,  consenters,  commanders,  and  farourerst 
and  by  especial  writ  judicial  they  shall  be  aUothed  by  their  bodies  to  appear 
before  the  coort,  and  if  they  be  convicted  thereof  they  shall  be  punished  at 
the  king's  pleasure,  without  any  interfering  by  any  other  person  whatso- 
ever),  yet  he  afterwards  more  justly  concludes,  that  it  is  a  part  of  the  lam 
tf  tk$  Imd  ;  and,  as  snch,  is  confmned  by  the  statute  of  magna  eharta. 

If  the  contempt  be  committed  m  the  face  of  the  court,  the  offender  may 
be  instantly  apprehended  and  imprisoned,  at  the  discretion  of  the  judges  (t), 
without  any  farther  proof  or  examination.  But  in  matters  that  arise  at  a 
distance,  and  of  which  the  court  cannot  have  ao  perfect  a  knowledge,  un- 
less by  the  confession  of  the  party  or  the  testimony  of  others,  if  the  judges 
upon  afidaoU  see  sufficient  ground  to  suspect  that  a  contempt  has  been 
oommitted,  they  either  make  a  rule  on  the  suspected  party  to  shew  cause 
why  an  attachment  should  not  issue  against  him  (j) ;  or,  in  very  flagrant 
instances  of  contempt,  the  attachment  issues  in  the  first  instance 
(k) ;  as  it  also  *does,  if  no  sufficient  cause  be  shewn  to  discharge,  [^87] 
and  thereupon  the  court  confirms,  and  makes  absolute,  the  original 
rule.  This  process  of  attachment  is  merely  intended  to  bring  the  party  in- 
to court :  and,  when  there,  he  must  either  stand  committed,  or  put  in  bail, 
in  order  to  answer  upon  oath  to  such  interrogatories  as  shall  be  administer- 
ed to  him,  for  the  better  information  of  the  court  with  respect  to  the  circum- 
stances of  the  contempt.  These  interrogatories  are  in  the  nature  of  a 
eharge  or  accusation,  and  mast  by  the  coarse  of  the  court  be  exhibited 
within  the  first  four  days  ({) :  and,  if  any  of  the  interrogatories  are  improper, 
the  defendant  may  refuse  to  answer  it,  and  move  the  court  to  have  it  struck 
out  (m).  If  the  party  can  clear  himself  upon  oath,  he  is  discharged ;  but,  if 
perjured,  may  be  prosecuted  for  the  perjury  (n).  If  he  confesses  the  con- 
tempt, the  court  will  proceed  to  correct  lum  by  fine,  or  imprisonment,  or 
both,  and  sometimes  by  a  corporal  or  infamous  punishment  (o).  If*  the 
contempt  be  of  such  nature,  uat,  when  the  fact  is  once  acknowledged, 
the  court  can  receive  no  farther  information  by  interrogatories  than  it  is  al- 
ready possessed  of  (as  in  the  case  of  a  rescous)  (/>),  the  defendant  may  be 
admitted  to  make  such  simple  acknowledgment,  and  receive  his  judgment 
without  answering  to  any  interrogatories  (12) :  but  if  he  wilfully  and  ob- 
stinately refuses  to  answer,  or  answers  in  an  evasive  manner,  he  is  then 
cleariy  guilty  of  a  high  and  repeated  contempt,  to  be  punished  at  the  dis- 
cretion of  the  court. 

It  cannot  have  escaped  the  attention  of  the  reader,  that  this  method  of 

(k)  Oilb.  Hist.  C.  P.  ck.  I.  («)  Stn.  444. 

(«)  SUtind.  P.  a  71  k  (»)  e  Mo<L  78. 

(i )  Styl.  rn.  (•)  Cro.  Car.  146. 

<l)  Salk.  84.    8tn.185.964.  (^)  TIm  King  «.  XDdnt,  M.  8  Gm.  m.  B.  B. 

(18)  Althoufk  Uw  defendant  admowledftt    intarrogmtories,  anUis  they  me  waifed  bf  tke 
•U  the  facte  chaiged  againat  him,  yet  it  la  the    iwoeecntor,    S  T.  B.  SQ8. 
imetioe  of  the  oonct  to  eoopel  ham  to  aaewer 
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making  the  defmdaat  answer  upon  oath  to  a  cruninal  charge,  ib  a«C 
agre6aS>le  to  the  genius  of  the  common  law  in  any  other  instance  {q}  \  and 
seems  indeed  to  have  been  derived  to  the  courts  of  king's  bench  and  com* 
mon  pleas  through  the  medium  of  the  courts  of  equity.  For  the  whole 
proceeds  of  the  courts  of  equity,  in  the  several  stages  of  a  cause, 
[*288]  and  finally  to  enforce  their  decrees,  was,  till  the  ^introduction  of  se- 
questrations, in  the  nature  of  a  process  of  contempt ;  acting  only  m 
personam  and  not  in  rem.  And  there,  aAer  the  party  in  contempt  has  an- 
swered the  interrogatories,  such  his  answer  may  be  contradicted  and  dis- 
proved by  affidavits  of  the  adverse  party :  whereas,  in  the  courts  of  law, 
the  admission  of  the  party  to  purge  himself  by  oath  is  more  favourable  to 
his  liberty,  though  perhaps  not  less  dangerous  to  his  conscience  ;  for,  if  he 
clears  himself  by  his  answers,  the  complaint  is  totally  dismissed.  And, 
with  regard  to  this  singular  mode  of  trial,  thus  admitted  in  this  one  parti- 
cular instance,  I  shall  only  for  the  present  observe,  that  as  the  process  by 
attachment  in  general  appears  to  be  extremely  ancient  (r),  and  has  in 
more  modern  times  been  recognized,  approved,  and  confirmed,  by  several 
express  acts  of  parliament  (s),  so  the  method  of  examining  the  delinquent 
himself  upon  oath  with  regard  to  the  contempt  alleged,  is  at  least  of  as 
high  antiquity  (t),  and  by  long  and  in&memoriai  usage  is  now  become  the 
law  of  the  land. 


CHAPTER  XXI. 
OP   ARRESTS. 


Wb  are  now  to  consider  the  regular  and  ordinary  method  of  proceeding 
in  the  courts  of  criminal  jurisdiction ;  which  may  be  distributed  under 
twelve  general  heads,  following  each  other  in  a  progressive  order ;  vis, 
1.  Arrest ;  2.  Commitment,  and  bail ;  3.  Prosecution  ;  4.  Process  :  5.  Ar- 
raignment, and  its  incidents  ;  6.  Plea,  and  issue ;  7.  Trial,  and  conviction ; 
8.  Clergy ;  9.  Judgment,  and  its  consequences ;  10.  Reversal  of  Judg- 
ment; 11.  Reprieve,  or  pardon;  12.  Execution; — all  of  which  will  be 
discussed  in  the  subsequent  part  of  this  book. 

First,  then,  of  an  arrest  (1 ) ;  which  is  the  apprehending  or  restraining  of 
one's  person,  in  order  to  be  forthcoming  to  answer  an  alleged  or  suspected 
crime.  To  this  arrest  all  persons  whatsoever  are,  without  distinction, 
equally  liable  in  all  criminal  cases :  but  no  man  is  to  be  arrested,  unless 
charged  with  such  a  crime,  as  will  at  least  justify  holding  him  to  bail 
when  taken.  And,  in  general,  an  arrest  may  be  made  four  ways  :  1.  By 
warrant :  2.  By  an  officer  without  warrant :  3.  By  a  private  person  also 

without  a  warrant :  4.  By  an  hue  and  cry. 
[^90]        *i.  A  warrant  may  be  granted  in  extraordinary  cases  by  the  pri- 
vy council,  or  secretaries  of  state  (a)  (2) ;  but  ordinarily  by  justices 

(q)  Sm  Book  ni.  p,  100, 101.  (f )  M.  5  Edw.  IV.  rot.  79.  dted  in  Rwt.  Snt.  tB6, 

(r)  Teazb.  90  Hen.  VI.  c  37.    9S  Edw.  IV.  c.  SO.  pi.  5. 

{$)  Stat.  48  EUz.  c.  6,  ^  3.    13  Car.  I(.  nt.  S.  c.  S.  (a)  1  Lord  Raym.  49. 
k4.    Odi^lOW.  IlLc.15.    19  Ann.  at.  9,  c.  15, «  5. 


menit 


(1)  As  to  arreata  in  criminal  caaes  in  ge-    J.  tit.  Arreat. 

i,aeelChit.  C.  L.2ed.  11  to  71.  Bom.       (2)  Or  t^  tha  apaakar  of  tka  hoose  of 
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of  die  peace  (3).  This  they  may  do  in  any  cases  where  they  hare  a  juris- 
diction over  the  offence ;  in  order  to  compel  the  person  accused  to  appear 
before  them  {b) :  for  it  would  be  absurd  to  give  them  power  to  examine  an 
offender,  unless  they  had  also  a  power  to  compel  him  to  attend,  and  submit 
to  such  examination.  And  this  extends  undoubtedly  to  all  treasons,  felo- 
nies, and  breaches  of  the  peace  (4) ;  and  also  to  all  such  offences  as  they 
have  power  to  punish  by  statute  (5).  Sir  Edward  Coke  indeed  (c)  hath 
laid  it  down  that  a  justice  of  the  peace  cannot  issue  a  warrant  to  appre- 
hend a  felon  upon  bare  suspicion ;  no,  not  even  till  an  indictment  be  ac- 
tually found :  and  the  contrary  practice  is  by  others  {d)  held  to  be  grounded 
rather  upon  connivance  than  the  express  rule  of  law ;  though  now  by  long 
custom  established.  A  doctrine  which  would  in  most  cases  give  a  loose 
to  felons  to  escape  without  punishment ;  and  therefore  sir  Matthew  Hale 
hath  combated  it  with  invincible  authority  and  strength  of  reason :  main- 
taining, 1.  That  a  justice  of  peace  hath  power  to  issue  a  warrant  to  appre- 
hend a  person  accused  of  felony,  though  not  yet  indicted  {e)  (6) ;  and,  2. 
That  he  may  also  issue  a  warrant  to  apprehend  a  person  suspected  of  felo- 
ny, though  the  original  suspicion  be  not  in  himself,  but  in  the  party  that 
prays  his  warrant ;  because  he  is  a  competent  judge  of  the  probability  of- 
fered to  him  of  such  suspicion.  But  in  both  cases  it  is  fitting  to  examine 
upon  oath  the  party  requiring  a  warrant,  as  well  to  ascertain  that  there  is 
a  felony  or  other  crime  actually  committed,  without  which  no  warrant 
should  be  granted ;  as  also  to  prove  the  cause  and  probability  of  suspecting 
the  party  against  whom  the  warrant  is  prayed  (/).  This  warrant  ought  to 
be  under  the  hand  and  seal  of  the  justice  (7),  should  set  forth  the  time  and 

(h)  S  Hawk.  P.  C.  84.  (r)  S  Hal.  P.  C.  108. 

(c)  4  IiMt.  176.  If)  ihid.  110. 

id)  3  Hawk.  P.  C.  84. 

nont  (14  Ea«t.  1. 163,)  or  hoate  of  lords,  (8  1  B.  &  B.  348.  Gow.  84.  Fortes.  37.  358.  140. 
T.R.314,)orbyajadgeofthecourtofking'8  11  St.  Tr.  305.  316.  2Wils.  159.  160.  and 
bench.  1  Hale,  578;  and  see  48  Geo.  III.  c.  nuisances,  when  persisted  in,  Vent.  169.  1 
58.  Mod.  76.  5  Mod.  80.  142.  6  Mod.  180,  sub- 
When  the  offender  is  not  likelv  to  abscond  ject  the  offender  to  such  criminal  process, 
before  a  warrant  can  be  obtained,  it  is  in  ge-  And  there  are  some  misdemeanors  for  which 
neral  better  to  appiehend  him  by  a  warranty  particular  acts  of  parliament  expresslv  autho- 
tfaan  for  a  private  person,  or  officer,  to  arrest  rize  a  justice  of  the  peace  to  issue  his  war- 
faim  of  his  own  accord,  because  if  the  justice  ram,  as,  for  keeping  a  disorderly  bouse,  25 
should  grant  his  warrant  erroneously,  no  ac-  Geo.  II.  c.  36.  s.  6,  or  obtaining  money  under 
tion  lies  against  the  party  obtaining  it.  3  Esp.  false  pretences.  30  Geo.  II.  c.  24.  In  mo- 
166,  7.  And  if  a  magistrate  exceed  his  juris-  dem  practice,  however,  it  is  not  usual  for  a 
diction,  the  officer  who  executes  a  warrant  is  justice  out  of  sessions  to  issue  a  warrant  for 
protected  from  liability,  and  the  magistrate  a  libel  on  a  private  individual,  or  for  perjury ; 
ninnself  cannot  be  sued  until  after  a  month's  though  where  an  illegal  publication  is  mani- 
notice  of  action,  during  which  he  may  tender  festly  dangerous  in  its  tendency  to  the  public 
aunends,  24  Geo.  11.  c.  44,  see  ante,  1  book,  354.  interests,  they  wilt  exercise  that  discretion 
n.  37 ;  and  no  action  can  be  supported  against  with  which  long  practice  has  invested  them. 
the  party  procuring  the  warrant,  though  the  4  J.  B.  Moore,  195.  1  B.  &  B.  548.  Gow.  84. 
arrest  wafc  wiihoat  cause,  unless  it  can  be  prov-  This  also  they  will  always  do  on  the  commis- 
ed  that  the  warrant  was  obtained  maliciously,  sion  of  any  misdemeanor,  which  involves  aa 
1  T.  R.  535.    3  Esp.  R.  135.  attempt  to  perpetrate  a  felony.    And  when  as- 

(3)  In  New-York,  arrests  for  any  criminal  sembled  in  session,  they  may  issue  a  warrant 
offence  may  be  directed  by  justices  of  the  against  a  party  suspected  of  perjury,  even 
peace,  and  by  the  chancellor,  judges  of  the  though  he  has  not  been  indicted, 
supreme  court^  of  the  superior  court  of  the  (5)  Where  a  statute  |pves  a  iustice  juris- 
eity  of  New-York ;  circuit  judges ;  judges  of  diction  over  an  offence,  it  impliealy  gives  him 
connty  courts,  mayors,  recorders,  and  alder-  power  to  apprehend  any  person  charged  with 
men  of  cities :  supreme  court  commissioners ;  such  offence  ;  and  especially  after  a  party  has 
and  by  the  special  justices  and  assistant  jus-  neglected  a  summons.  2  Bing.  63.  Hawk.  b. 
ticea  of  the  city  of  New-York;  and  by  no  2.c.l3.s.l5.  12  Rep.  131. b.  10  Mod. 248. 
others.    2  R.  S.  706,  ^  1.  (6)  See  accordingly,  2  R.  8.  706,  ^  3. 

(4)  Perjury  and  libels,  4  J.  B.  Moore,  195.       (7)  Bat  it  seems  sufficient  if  it  be  in  writ- 
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place  of  makiDg,  and  the  cause  for  which  it »  made,  andshoaid  be 
[*291]  directed  to  the  Vonstable  or  other  peace*officer  (or,  it  may  Ve,  W 

any  private  person  by  name)  {g)  (8),  requiring  him  to  brisg  the 
party  either  generally  (9)  before  any  justice  of  the  peace  for  the  county  or 
only  before  the  justice  who  granted  it ;  the  warrant  in  the  latter  case  being 
called  a  specie^  warrant  (A).  A  general  warrant  to  apprehend  all  penou 
suspected,  without  naming  or  particularly  describing  any  person  in  special, 
is  Mlegal  and  Toid  for  its  uncertainty  (t) ;  for  it  is  the  duty  of  the  magistrate, 
and  ought  not  to  be  left  to  the  officer,  to  judge  of  the  ground  of  suspicion. 
And  a  warrant  to  apprehend  all  persons,  guilty  of  a  crime  therein  specified, 
is  no  legal  warrant :  for  thepoint,  upon  which  its  authority  re8t8,i8  a facttt> 
be  decided  on  a  subsequent  trial ;  namely,  whether  the  person  apprehended 
thereupon,  be  really  guilty  or  not  (10).  It  is  therefore  in  fact  no  warrant 
at  all ;  for  it  will  not  justify  the  officer  who  acts  under  it  {k) :  whereas  a 
warrant  properly  penned  (e?en  though  the  magistrate  who  issuee  kshooid 
exceed  his  jurisdiction),  will  by  statute  24  Geo.  II.  c.  44.  at  all  events  in- 
demnify the  officer  who  executes  the  same  ministerially.  And  when  s 
warrant  is  received  by  the  officer  he  is  bound  to  execute  it,  so  far  as  the 
jurisdiction  of  the  magistrate  and  himself  extends.  A  warrant  from  the 
chief,  or  other,  justrce  of  the  court  of  king's  bench  extends  all  over  the 
kingdom :  ami  is  tesU^d,  ox  dated,  England;  not  Oxfordshire,  Berks,  or  oi^ 
particular  eounty.     But  the  warrant  of  a  justice  of  the  peace  in  one  couDty, 

as  Yorkshire,  mnst  be  backed,  xhax  is,  signed  by  a  justice  of  ^ 
[*292}   *peace  in  another,  as  Middlesex,  before  it    can  be  executed 

there  (11).  Formerly,  regularly  speaking,  there  ought  to  haie 
been  a  fresh  warrant  in  every  fresh  county :  but  the  practice  of  backing 
warrants  had  long  prevailed  without  law,  and  was  at  last  aythorized  bf 
statutes  23  Geo.  II.  c.  26.  and  24  Geo.  II.  c  55.     And  now,  by  statote 

(r)  SaUc.  170.  inadvertently  continued  in  ereiy  raign*  »^  *"^ 

(k)  n  Hawk.  P .  C.  85.  every  administration,  except  the  foor  l««t  yein  « 

(0  1  Hal.  P.  C.  560.    a  Hawk.  P.  C.  89.  queen  Anne,  down  to  the  year  170 ;  when  no* 

(k)  A  practice  had  obtained  in  the  secretariea^of^  warrant  being  iasaed  to  apprehend  tbetatom 

ice  ever  since  the  restoration,  grounded  on  some  printers,  and  publishers  of  a  certain  seditioai  vxh 

clauses  in  the  acts  for  regulating  the  press,  of  issi^  its  validity  was  disputed ;  and  the  wairaot  «u  >^ 

kig  general  warrants  to  take  up  (without  naming  judeed  by  the  whole  court  of  king's  ^°^^JZ 

any  person  in  particular)  the  authors,  pi  inters,  or  void,  in  the  case  of  Money  v.  Leach.   7>*-^^| 

publishers  of  such  obscene  or  seditious  libels,  as  ///.  B.  R.   After  which  the  issuing  of  socbfev^ 

were  particularly  specified  in  the  warrant.    When  warrants  was  declared  illegal  by  avoteonbeawp 

those  acts  expired  in  1694,  the  same  practice  was  of  commons.    (Com.  Joum .  SI  Apr.  17w-) 

ing  and  signed  by  hlnn  unleaa  a  seal  is  express-  directed,  it  must  be  directed  to  the  ooostabb 

h  required  by  a  particular  act  of  parliamenL  and  not  to  the  alieriff,  unless  saeli  power  •• 

WillesRep.  411.    Ball  N.  P.  C.  83.  given  by  the  act.    2  Ld.  Raym.  1193.  2  SftU. 

In  New-York  a  seal  is  not  required.  (2  R.  dSl.sedvid.   1  H.  Bla.  15,  notis.   T^£ 

6. 706, 6  3) :  and  the  warrant  is  to  be  returned  tinctions  are  now  rendered  iounatsrial  dT  ■* 

before  the  officer  who  issued  it:  Id.  5  Geo.  lY.  c  la  s.  6,  whereby  the  «"»^^ 

(6)  It  has  recently  been  decided,  that  war-  or  any  other  peace-officer,  of  soy  ^""v! 

rants  may  be  directed  to  officers  either  by  their  place,  may  execute  any  warrailt  ^""*J*! 

partienlar  names  or  by  the  description  of  their  magistrate's  jurisdiction,  whether  the  wanav 

office ;  and  that  in  the  first  case,  the  officer  be  addressed  to  him  bv  name  or  sot ;  or  var 

may  execute  the  warrant  any  where  within  ther  he  be  a  constable  or  P«ace-offio0r,  »<• 

the  jurisdiction  of  the  magistrate  who  issued  of  the  plaee  in  which  he  executes  tbe  «■>* 

it ;  m  the  latter  case,  not  beyond  the  precincu  rant.                                                     ^^ 

of  his  office.    And  where  a  warrant  of  a  mar  (9)  The  wana&t  need  net  c**^?*  |l! 

flistrate  was  directed  "  To  the  oonsUbles  of  when  the  party  is  to  be  brought  °^Jfr 

W.  and  to  all  other  his  majesty's  officers,*'  it  magistrate  for  examiaatioo.    rort.  lv» 

was  heM  that  the  oonsUbles  of  W.  (their  R.  lia                                          i       idls. 

names  not  being   inserted   in  the  warrant)  (10)  General  warrants  to  taks  up  w^***^ 

oould  not  execute  it  out  of  the  district.    1  Bar.  and  disordarly  people,  3  Burr.  1766.  ssd  icvy" 

&  Cies.  288.     2  D.  dc  R.  444.     If  an  act  of  wamnU,  Hawk.  b.  8.  c  13.  s.  17.0.  & *«^ 

parliament  direct  that  a  justioe  shall  grant  a  only  exceptions  to  this  rule.         «  ««  a  a) 

wamnt^anddonol  state  towhoBit&Olbe  (U)  So  in  New-Yoik.    (8R.S.7V7i9»/ 
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13  Greo.  III.  c.  3L  nny  warrant  for  apprehending  an  English  offender,  who 
may  have  escaped  into  Scotland,  and  ^e  versa,  may  be  endorsed  uid  ex* 
ecuted  by  the  local  magistrates,  and  the  offender  conveyed  back  to  thai 
part  of  the  united  kingdoms,  in  which  such  offence  was  committed  (12). 
2.  Arrests  by  officers  without  toamuU^  may  be  executed,  1.  By  a  justice 
of  the  peace ;  who  may  himself  apprehend,  or  cause  to  be  apprehended, 
by  word  only,  any  person  committing  a  felony  or  breach  of  ihe  peace  in 
his  presence  (t).  2.  The  sheriff  (13),  and,  3.  The  cproner,  may  apprehend 
any  felon  within  the  county  without  warrant.  4.  The  constable,  of  whose 
office  we  formerly  spoke  (m),  hath  great  original  and  inherent  authority 
with  regard  to  arrests.  He  may,  without  warrant,  arrest  any  one  for  a 
breach  of  ihe  peace,  committed  in  his  view,  and  carry  him  before  a  jus- 
tice of  the  peace.  And,  in  case  of  felony  actually  committed,  or  a  dan- 
gerous wounding,  whereby  felony  is  like  to  ensue,  he  may  upon  probable 
auspicion  arrest  the  felon  (14) ;  and  for  that  purpose  is  audiorixed  (as  upon 

<0  1  HaL  P.  C..8S.  (m)  Soe  book  I.  pi«e  S55. 


(13)  And  now  by  the  44  Geo.  III.  e.  92.  if 
any  offender  hat  escaped  from  Ireland  into 
England  or  Scotland,  or  bica  vendt  he  majr  be 
Apprehended  by  a  warrant  endorsed  by  a  jas* 
4ice  of  the  peace  of  the  county  or  jarisdiction 
within  which  the  offender  shall  be  found ;  and 
lie  nay  be  conveyed  to  that  part  of  the  united 
kingdom,  in  which  the  warrant  issued,  and  the 
offence  is  chaived  to  have  been  committed. 

Bv  the  54  Geo.  III.  c.  186.  all  warrants  is- 
sued in  England,  Scotland,  or  Ireland,  may  be 
«xecQted  in  any  part  of  the  United  Kingdom. 
Independently  of  this  the  secretary  of  state 
fbr  Ireland  may,  by  his  warrant,  remove  a  pri- 
soner there  to  be  tried  in  England,  for  an  of- 
fence  committed  in  the  latter,  3  Esp.  Rep. 
178 ;  and  an  English  justice  may  commit  a 
person  here  who  nas  committed  an  offence  in 
Ireland,  preparatory  to  sending  hin  thither  for 
trial.    2Stra.848.    4  Taunt.  34. 

With  respect  to  the  time  of  arresting  n  per- 
son.—A  person-  may  be  apprehended  in  the 
night  as  well  as  the  day,  9  Go.  66;  and  though 
the  statute  29  Car.  11.  e.  7.  s.  6.  prohibits  arresU 
on  Sundays,  it  excepts  the  cases  of  treasons, 
felonies,  and  breaches  of  the  peace :  in  these 
cases,  therefore,  an  arrest  may  be  made  on 
that  day.  Cald.291.  1  T.  R.  265.  WUles, 
459. 

As  to  the  plaee  in  which  a  party  may  be  ar- 
rested. Since  the  privileges  of  sanctuary  and 
abjuration  were  abolished,  by  21  Jac.  I.  c.  28, 
no  place  affords  protection  tu  offenders  against 
the  criminal  law.  And  even  the  cleinr  ma^, 
on  a  criminal  charge,  be  arrested  whilst  in 
their  churches,  Cro.  Jac.  321.  though  it  is  iUe- 

Sl  to  arrest  them  in  any  civil  case,  whilst  in 
B  church  to  perform  divine  service,  or  going 

t  It  seems  eztfemely  doubtful  whether  this 
decision  should  be  followed  in  the  U.  S.  with- 
out m  treaty  for  that  jnirpose :  see  the  ease  of 
Carrara,  aUae  Polari,  in  the  Mew- York  Ame- 
rican for  the  country,  for  Oct.  7, 1831,  decided 
by  Mr.  Reeorder  Riker,  according  to  the  case 
in  Taunton,  and  in  favour  of  the  constitntion- 
nlity  of  the  law  of  New-York  authorising  the 
SMnender  of  criminals  flying  from  foreign* 
aooanisSb    8ss  the  cases  there  le&ned  lo^  4 


to  or  returning  from  the  same  on  anv  day. 
Bac.  Ab.  Trespass,  D.  3.  And  if  a  person  having 
committed  a  felony  in  a  foreign  country  comes 
into  England,  he  may  be  arwsted  here,  and 
conveyed  and  given  up  to  the  magistrates  of 
the  country,  against  the  laws  of  which  the  of- 
fence was  committed.    4  Taunt  34. f 

It  may  be  here  observed  as  a  general  rule, 
that  if  the  warrant  be  materially  defeetive,  or 
the  officer  exceed  his  authority  in  executing 
it,  and  if  he  be  killed  in  the  attempt,  this  is 
only  manslaughter  in  the  party  whom  he  en- 
deavoured to  arrest,  1  East  r.  C.  310. 1  Leach. 
206.  6  T.  R.  122.  5  East.  308.  1  B.  <b  C. 
291 ;  and  any  third  person  may  lawfully  inter- 
fere to  prevent  an  arrest  under  it ;  doing  no 
more  than  is  necessary  for  that  purpose.  $ 
East,  304,  6.    1  Leach,  206. 

(13)  And  the  sheriff  may  arrest,  though  the 
party  be  merely  suspected  of  a  capital  offence, 
2  Hale,  87 ;  and  if  the  sheriff  be  assaulted  in 
the  execution  of  his  office,  he  may  arrest  the 
offender.    1  Saund.  77.    1  Taunt.  146. 

(14)  A  constable  may  justify  an  imprison- 
ment, without  warrant,  on  a  reasonable  charve 
of  felony  made  to  him,  although  he  afterwards 
discharges  the  prisoner  without  taking  him 
before  a  magistrate,  and  although  it  turn  out 
that  no  felony  was  committed  by  any  one. 
Holt  C.  N.  P.  418.  Cald.  291 ;  and  the  charge 
need  not  specify  all  the  particulars  necessary 
to  constitute  the  offence.  R.  &  R,  C.  C.  3SS9. 
In  general,  however,  a  constable  cannot,  with- 
out an  express  charge  or  warrant,  justify  the 
arrest  of  a  supposed  offender,  npon  suspicion 
of  his  guilt,  unless  some  actual  felony  has 
been  committed,  and  there  is  reasonable  cause 
for  the  suspicion  that  the  party  imprisoned  is 

Johns.  Ch.  R.  106  (in  1819).  2  Wheeler's  R. 
.  (in  1823).  5  Wheat.  R.  note  1.  Letter  of  Mr. 
Jefferson  to  Mr.  Genet,  12  Sent  1793,  (1  Amsc. 
State  Papers,  176.)  Mr.  Monroe's  instnio- 
tions  to  the  American  0>aim'rs.  id.  9  vol.  p. 
347  (in  1813).  Mr.  Livingston's  letter  to  Gov. 
Throop,  24  Aug.  1831.     Amer.  Jurist,  No.  8l 

1.304.    SeealsolR.S.164,68,du>.:Si4. 

r48,^4ft. 
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a  jittdce's  wamnt)  to  break  open  doon,  and  eren  to  kin  tbe  fekMi  if  ke 
caoDOt  otherwise  be  taken ;  aibd,  if  he  or  his  assistants  be  killed  in  attempt^ 
ing  such  arrests,  it  is  moider  in  all  concerned  (n).  5.  Watphmen,  either 
those  appointed  bj  the  statute  of  Winchester,  13  Edw.  I.  c.  4.  to  keep 
watch  and  ward  in  aU  towns  from  son-setting  to  snn-rising,  or  snch  as 
are  mere  assistants  to  the  constable,  may  virtute  officii  arrest  all  offenders, 
and  particularly  night-walkers,  and  commit  them  to  custody  till  the  morn- 
ing (a)  (15). 

2.  Any  pri? ate  person  (and  a  fortiori  a  peace-officer)  that  is 
[*293]  present  when  any  felony  is  committed,  is  bound  by  the  law  to  *ar- 
rest  the  felon,  on  pain  of  fine  and  imprisonment,  if  he  escapes 
through  the  negligence  of  the  standers-by  (p).  And  they  may  justify 
breaking  open  the  doors  upon  following  such  felon  ;  and  if  ikey  kiU  Attn, 
provided  he  cannot  be  otherwise  taken,  it  is  justifiable  ;  though  if  ihey  are 
kUled  in  endeayouring  to  make  such  arrest,  it  is  murder  {q).  Upon  proba- 
ble suspicion  also  a  private  person  may  arrest  the  felon,  or  other  person  so 
suspected  (r)  (16).     But  he  cannot  justify  breaking  open  doors  to  do  it  ^ 


(A)  3  Hal.  P.  C.  88,80. 

(0)  Ihid.  96. 

(p)  aBawk.P.C.74. 


(f)  S  Ha).  P.  C.  77. 

(r)  Stat.  30  Geo.  U.  c.  M. 


Billty.  4  Esp.  Rep.  80.  Holt  C.  N.  P.  478. 
awk.  b.  2.  12.  s.  la  2  Hale,  02.  89.  n.  f. 
Cald.  291 ;  and  a  conatable  is  not  justified  in 
apprehending  and  imprisoning  a  person  on 
iuspicion  of  baring  received  stolen  goods,  on 
the  mere  assertion  of  one  of  the  principal  fe- 
lons. 2  Stark.  167.  There  are,  however,  au- 
thorities in  favour  of  an  exception  to  this  rule 
in  the  case  of  night-walkers,  and  persons  rea- 
sonably suspected  of  felony  in  the  night.  3 
Taunt.  14.  1  East  P.  C.  303.  Hawk.  b.  2.  c. 
12.  8.  20.  2  Hale,^.  5  Edw.  3.  c.  14.  2 
Inst.  52.  Bac.  Ab.  tit.  Constable,  6.  And, 
by  a  modern  act  of  parliament,  an  express  pow- 
er is  given  to  constables  and  other  peace-offi- 
cers, when  on  duty,  to  apprehend  every  per- 
son who  may  reasonably  be  suspected  of  hav- 
ing, or  carrying,  or  by  any  ways  conveying,  at 
any  time,  after  sun-setting  and  before  sun-ris- 
ing, goods  suspected  to  be  stolen.  22  Geo. 
III.  c.  58.  s.  3.  54  Geo.  III.  c.  57.  s.  16,  17, 
18.  And  other  sUtutes,  32  Geo.  III.  c.  53.  s. 
17.  51  Geo.  III.  c.  1 19.  s.  18  and  24,  authorize 
constables  and  other  peace-officers  to  appre- 
hend evil-disposed  ana  suspected  persons  and 
reputed  thieves.  Thus,  by  the  32  Geo.  III.  c. 
53.  s.  17,  constables,  headborooghs,  patroles. 
and  watchmen,  are  empowered  to  apprehend 
reputed  thieves  frequentinji^  the  streets,  high- 
ways, and  avenues  of  public  resort,  and  con- 
vey them  before  a  proper  magistrate.  And  in 
order  to  give  more  eflfect  to  the  public  office  at 
Bow-street,  the  51  Geo.  III.  c.  1 19.  s.  24.  and 
64  Geo.  III.  c.  37.  s.  16, 17, 18,  direct  two  ma- 
gistrates of  that  office  (of  whom  the  chief 
onagtstrate  must  be  one),  to  swear  in  men  to 
not  as  eonstahles  for  Middlesex,  Surrev,  Es- 
sex, Kent,  and  Westminster,  and  enable  the 
persons  so  sworn  to  apprehend  offenders 
agjaiDtt  the  peace,  both  by  night  and  by  day, 
with  all  the  powers  which  other  constables 


(15)  But  at  common  law,  no  peace-officer  is 
justified  in  taking  up  a  night-walker,  unless 


he  has  committed  some  disorderly  or  sospicions 
act.  Bac.  Ab.  Trespass,  D.  3.  2  Lord  Raym. 
1301. 

(16)  Where  a  felony  has  been  cctnoZ/jr  com- 
mitted, a  private  person  acting  with  a  good 
intention,  and  upon  such  information  as 
amounts  to  a  reaaonMe  and  probable  gmmd  tf 
siuptcum,  is  justified  in  spprehendiug  without 
a  warrant  tne  suspected  person  in  order  to 
carry  him  before  a  magistrate.  Cald.  291. 
4  Taunt.  ?4, 5.  Price,  525.  But  wheie  a  pri- 
vate person  had  delivered  another  into  the  cus- 
tody of  a  constable,  upon  a  suspicion  which 
appeared  afterwards  to  be  unfmmdedt  it  was 
held  that  the  person  so  arrested  might  maintain 
an  action  of  trespass  for  an  assault  and  false 
imprisonment  against  such  private  peison,  al- 
though a  felony  nad  been  actually  commitied. 
6  T.  R.  315. 

With  respect  to  interference,  and  arrests  in 
order  to  prevent  the  commission  of  a  crime 
any  person  may  lawfully  lay  hold  of  a  lunatic 
about  to  commit  any  mischief,  which,  if  com 
mitted  by  a  sane  person,  would  constitute  a 
criminal  offence ;  or  any  other  person  whom 
he  shall  see  on  the  point  of  committing  a  trea- 
son or  felony,  or  doing  any  act  which  will  ma- 
nifestly endanger  the  life  or  person  of  another, 
and  may  detain  him  until  it  roav  be  reasonably 
presumed  that  he  has  changed  his  purpose; 
but  where  he  interferea  to  prevent  others  from 
fighting,  he  should  first  notify  his  intention  to 
prevent  the  breach  of  the  peace.  Hawk  b.  2. 
c.  12.S.  19.  1  Hale,  589.  2  Rol.  Ab.  559.  E. 
pi.  3.  n.  8.  Selw.  3d  ed.  630.  Com.  Dig. 
Pleader,  3  M.  22.  Bac.  Abr.  Trespass,  D.  3. 
1  East  P.  C.  304.  Thus  any  one  may  justify 
breaking  and  entering  a  party's  bouse  and  im- 
prisoning him,  to  prevent  him  from  murdering 
nis  wife,  who  cries  out  for  assistance.  2  B.  & 
P.  260.  Selw.  3d  ed.  830.  Bac.  Abr.  Ties- 
pass,  D.  3.  And  the  riding  in  a  body  to  miell 
a  riot  is  lawful,  and  no  inibrmation  wiQ  to 
gtamad  fn  small  irregularities  ia  Um  punnit 
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ttnd  if  either  party  kill  the  other  in  the  attempt,  it  is  manslaughter,  and  no 
mote  (s).  It  is  no  more,  because  there  is  no  malicious  design  to  kill :  but 
it  amounts  to  so  much,  because  it  would  be  of  most  pernicious  consequence, 
if,  under  pretence  of  suspecting  felony,  any  private  person  might  break 
open  a  house,  or  kill  another  ;  and  also  because  such  arrest  upon  suspicion 
is  haiely  permitted  by  the  law,  and  not  enjoined,  as  in  the  case  of  those  who 
are  present  when  a  felony  is  committed. 

4.  There  is  yet  another  species  of  arrest,  wherein  both  officers  and  pri- 
vate men  are  concerned,  and  that  is,  upon  an  kue  and  cry  raised  upon  a 
felony  committed.  An  hue  (from  huer,  to  shout,  and  cry),  hutesium  et 
clamor,  is  the  old  common  law  process  of  pursuing,  with  horn  and  with 
voice,  all  felons,  and  such  as  have  dangerously  wounded  another  (t).  It  is 
also  mentioned  by  statute  Westm.  L  3  Edw.  I.  c.  9.  and  4  £dw.  I.  de 
officio  coronatoris.  But  the  principal  statute,  relative  to  this  matter,  is  that 
of  Winchester,  13  Edw.  I.e.  1.  and  4.  which  directs,  that  from  thence- 
forth every  county  shall  be  so  well  kept,  that  immediately  upon  robberies 
and  felonies  committed,  fresh  suit  shaU  be  made  from  town  to  town,  and 
from  county  to  county ;  and  that  hue  and  cry  shall  be  raised  upon  the 
felons,  and  they  that  keep  the  town  -shall  follow  with  hue  and  cry  with  all 
the  town  and  the  towns  near ;  and  so  hue  and  cry  shall  be  made  from  town 
to  town,  until  they  be  taken  and  delivered  to  the  sheriff.  And, 
that  such  hue  and  cry  may  more  effectually  be  made,  the  *hun-  [^294] 
dred  is  bound  by  the  same  statute,  cap.  3,  to  answer  for  all  rob- 
beries therein  committed,  unless  they  take  the  felon  ;  which  is  the  founda- 
tion of  an  action  against  the  hundred  (u),  in  case  of  any  loss  by  robbery. 
By  statute  27  Eliz.  c.  13.  no  hue  and  cry  is  sufficient,  unless  made  with 
both  horsemen  and  footmen.  And  by  statute  8  Geo.  II.  c.  16.  the  constable 
or  like  officer,  refusing  or  neglecting  to  make  hue  and  cry,  forfeits  5/.  :  and 
the  whole  vill  or  district  is  still  in  strictness  liable  to  be  amerced,  according 
to  the  law  of  Alfred,  if  any  felony  be  committed  therein  and  the  felon 
escapes  (17).  An  institution  which  hath  long  prevailed  in  many  of  the 
eastern  countries,  and  hath  in  part  been  introduced  even  into  the  Mogul 
empire,  about  the  beginning  of  the  last  century  ;  which  is  said  to  have  ef- 
fectually delivered  that  vast  territory  from  the  plague  of  robbers,  by  making 
in  some  places  the  villages,  in  others  the  officer  of  justice,  responsible  for 
all  the  robberies  committed  within  their  respective  districts  {w).  Hue  and 
cry  (x)  may  be  raised  either  by  precept  of  a  justice  of  the  peace,  or  by  a 
peace-officer,  or  by  any  private  man  that  knows  of  a  felony.  The  party 
raising  it  must  acquaint  the  constable  of  the  vill  with  all  the  circumstances 
which  he  knows  of  the  felony,  and  the  person  of  the  felon  ;  and  thereupon 
the  constable  is  to  search  his  own  town,  and  raise  all  the  neighbouring  vills, 
and  make  pursuit  with  horse  and  foot ;  and  in  the  prosecution  of  such  hue 
and  cry  the  constable  and  his  attendants  have  the  same  powers,  protection, 
and  indemnification,  as  if  acting  under  a  warrant  of  a  justice  of  the  peace. 
B«t  if  a  man  wantonly  or  maliciously  raises  an  hue  and  cry,  without  cause, 
he  shall  be  severely  punished  as  a  disturber  of  the  public  peace  (y). 

(«)  S  Hal.  P.  C.  83,  83.  (n)  Mod.  Un.  Hist.  vi.  38S.  viL  190. 

(t)  Bncton,  I.  3,  tr,  t,  e.  t,  «  1.    MInr.  c.  3,  «  0.         («)  S  Hal.  P.  C.  lOO^lM. 

(M)  R—  Book  m.  page  Iftl.  (y)  1  Hawk.  P.  C.  75. 

of  such  a  deaien.    ]  Bla.  Rep.  47.    1  D.  &  P.  till  h«  be  carried  before  a  magiatrate.    1  R.  & 

264.  n.  a.    1  East  P.  C.  304.    If  a  man  be  M.  C.  C.  93. 

found  attempting  to  commit  a  felony  in  the  (17)  These  acta  are  aQ  re|MMied  bj  7  and  8 

night,  aa/  one  may  apprehend  and  deuin  him  Geo.  IV.  c.  27. 
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In  order  to  encourage  farther  the  apprehending  of  certain  felons,  rewards 
and  immunities  are  bestowed  on  such  as  brins  them  to  justice,  by  dirers 
acts  of  parliament.     The  statute  4  &  5  W.  &  M.  c.  8.  enacts,  that  such  as 
apprehend   a  highwayman,  and  prosecute  him  to.  conviction,  shall  re- 
ceive a  reward  of  40/.  from  the  public  ;  to  be  paid  to  ^em  (or,  if 
[*295]    *killed  in  the  endeavour  to  take  him,  their  executors)  by  the  sheriff 
of  the  county ;  besides  the  horse,  furniture,  arms,  money,  and  odiei 
goods  taken  upon  the  person  of  such  robber  ;  with  a  reservation  of  the 
right  of  any  person  from  whom  the  same  may  have  been  stolen :  to  which 
the  statute  8  Geo.  II.  c.  16.  superadds  10/.  to  be  paid  by  the  hundred  in- 
demnified by  such  taking.    By  statutes  6  <&  7  W.  III.  c.  17.  and  15  Geo. 
II.  c.  28.  persons  apprehending  and  convicting  any  ofiender  against  those 
statutes,  respecting  the   coinage,  shall  (in  case  the  offence  be  treason 
or  felony)  receive  a  reward  of  forty  pounds ;  or  ten  pounds,  if  it  only 
amount  to  counterfeiting  the  copper  coin.     By  statute  10  i&  11  W.  III.  c. 
23.  any  person  apprehending  and  prosecuting  to  conviction  a  felon  guilty 
of  burglary,  house-breaking,  horse-stealing,  or  private  larceny  to  the  value 
of  5s.  from  any  shop,  ware-house,  coach-house,  or  stable,  shall  be  excused 
from  all  parish  offices.     And  by  statute  5  Ann.  c.  31.  any  person  so  ap- 
prehending and  prosecuting  a  burglar,  or  felonious  house-breaker,  (or,  if 
killed  in  the  attempt,  his  executors),  shall  be  entitled  to  a  reward  of  40/.  (')• 
By  statute  6  Geo.  I.  c.  23.  persons  discovering,  apprehending,  and  prose- 
cuting to  conviction,  any  person  taking  reward  for  helping  others  to 
their  stolen  goods,  shall  be  entitled  to  forty  pounds.     By  statute  14  Geo. 
II.  c.  6.  explained  by  15  Geo.  II.  c.34.  any  person  apprehending  and  prose- 
cuting to  conviction  such  as  steal,  or  kill  with  an  intent  to  steal,  any  sheep 
or  other  cattle  specified  in  the  latter  of  the  said  acts,  shall  for  every  such 
conviction  receive  a  reward  of  ten  pounds.     Lastly,  by  statute  16  Geo.ll- 
c.  15.  and  8  Geo.  III.  c.  15.  persons  discovering,  apprehending,  and  con- 
victing felons  and  others  being  found  at  large  during  the  term  for  which 
they  are  ordered  to  be  transported,  shall  receive  a  reward  of  twenty 
pounds  (18).  tP 


CHAPTER  XXII. 
OF  COMMITMENT  AND  BAIL. 


When  a  delinquent  is  arrested  by  any  of  the  means  mentioned  m  »• 
preceding  chapter,  he  ought  regularly  to  be  carried  before  a  justice  «  ^ 
peace  (1) :  and  how  he  is  there  to  be  treated,  I  shall  next  shew,  under  tlie 
second  head,  of  commitment  and  bail, 

(»)The8tatQte84*iW.AM.c.a    «A7W.    the  sherMfti)  Me  extended  to  the  conntf-f**^ 
m.  c.  17.  and  5  Ann.  c.  31 .  (together  with  3  Geo.  I.    of  Diufaam,  by  stat  14  Geo.  111.  c.  4A. 
c.  IJ^  ^  4,  which  directs  the  method  of  reimbursing  ^- 

(16)  The  above  acta  are  repealed  by  7  and  held  that  thongh  a  constable  migbt  ^>*jt^ 

8  Geo.  IV.  c.  22.  27.  64.  and  58  Geo.  III.  c.  in  removing  Km  from  the  c^o"'*^  *{^e»«W 

70 ;  and  coeta  are  aUowed  to  pitwecntora  in  ing  him  till  the  eerviee  was  over,  JJ^  ^^  ij^ 

certain  cases.  not  legally  detain  him  ■^'**^ 

(1)  In  a  late  case,  where  it  was  stftted  the  before  a  magistrate,  2  B.  dc  ^•'*^' -.^  ^. 

ptsty  behaved  iaipioperly  m  a  ehoreh,  it  was  A  tttitdman  should  dfiUftr  the  i«PP<^ 
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The  justioe  before  whom  such  prisoner  is  broiight»  is  bound  immediately 
to  examine  the  circumBtancee  of  the  crime  alleged-  (2) :  and  to  this  end  by 
statute  2^3  Ph.  d&  M.  c.  10.  he  is  to  take  in  writing  the  examination  of 
such  prisoneri  and  the  information  of  those  who  bring  him  (3) :  which,  Mr. 
Lambard  observes  (a),  was  the  first  warrant  given  for  the  examination  of  a 
felon  in  the  English  law.  For,  at  the  common  law,  nemo  tenebatur  prodere 
seipsttm :  and  Us  fault  was  not  to  be  wrung  out  of  himself,  but  rather  to 
be  discovered  by  other  means  and  other  men.  If  upon  this  inquiry  it  ma- 
nifestly appears,  that  either  no  such  crime  was  committed,  or  that  the  sus" 
picion  entertained  of  the  prisoner  was  wholly  groundless,  in  such  cases 
only  it  is  lawful  totally  to  discharge  him.  Otherwise  he  must  either  be 
committed  to  prison,  or  give  bail :  that  is,  put  in  securities  for  his  appear- 
ancoi  to  answer  the  charge  against  him  (4).     This  commitment  therefore 

(a)  EirtiutreJL  b.  8,  c.  7.    See  page  SS7. 

liBiider  over  to  a  coaiubie,  or  take  him  before 
a  magistrvjte.    Dalt.  J.  c.  104. 

A  srtuote  person   may  do  the  Mme  at  a 
watchman. 


In  a  late  case,  it  wae  held  that  a 
prifate  person  when  he  took  a  party  endea- 
Touring  to  commit  a  feloay,  might  detain  him, 
in  order  to  take  him  before  a  magiatrate.  1 
R.  dc  M.  C.  C.  93. 

(2)  A  constable,  arresting  a  man  on  saspi- 
cion  of  felony,  is  bound  to  take  him  before  a 
macistrate  as  soon  as  he  reasonably  can ;  and 
he  nas  no  rij^ht  to  detain  a  prisoner  three  days 
without  taking  him  before  a  magistrate,  in  or- 
der that  evidence  may  be  collected  in  support 
of  a  felony  with  which  he  is  oharaed.  w  right 
V.  Court,  6  D.  and  R.  623.  And  aee  2  Haw. 
P.  C.  117. 

It  is  the  daty  of  the  magistrate  to  take  imd 
complete  the  examination  of  all  concerned, 
and  to  discharge  or  commit  the  individual  sus- 
pected, as  soon  as  the  nature  of  the  case  will 
admit.  Post.  142,  3.  But  he  is  allowed  a 
rwasonabU  time  for  this  purpose,  before  he 
makes  his  final  decisions.  It  seems  to  have 
been  formerly  considered,  that  the  law  intends 
three  days  to  be  sufficient,  and  that  a  magis- 
trate eannot  justify  the  detainer  of  a  party 
eighteen  days  under  examination.  Scavage 
«.  Tateham,  Cio.  EHs.  829 ;  1  Hale,  P.  C. 
685,  6;  2  id.  120, 1 ;  2  Haw.  P.  C.  c.  16,  s. 
12 ;  1  Chit.  Cr.  L.  72.  This  point  was  con- 
sidered in  a  very  recent  case,  Davis  v.  Cap-' 
par,  K.  B.,  sittings  in  bane  before  Easter  terra, 
1829.  Tftiatwas  an  action  against  a  magis- 
trate for  false  imprisonment.  The  plaintiff 
bad  been  bronght  before  the  defendant  upon 
•ospicion  of  felony,  and  was  committed  by 
him  for  further  examination  for  fourteen  daya. 
The  eourt,  without  giving  judgment  upon  the 
whole  ease,  which  comprehended  other  ques- 
tions, exprsased  a  atrong  opinion  that  fourteen 
days  was  not  a  reasonable  period  for  commit- 
ment for  re-examination,  and  that  a  warrant 
for  such  commitment  was  bad  for  not  setting 
forth  foJl  and  satisfactory  reasona  for  commit- 

t  In  New-York,  aee  accordingly,  2  R.  S. 
706,  (f  14,  dec.  The  prisoner  is  to  be  allow- 
ed time  to  smid  for  ooaaael,  who  shall  be  pre- 
sent at  the  examination  :  and  the  priaoner  is 
le  be  oaotiooed  that  he  is  not  bonna  to  aaawer 


ting  for  so  long  a  period ;  and  they  reforred  to 
the  case  of  Scavage  v.  Tateham,  Cro.  £Us. 
829,  asjustifyiug  that  opinion.    Ed.  MS. 

(3)  The  priaoner's  examination  moat  noi  be 
upon  oath ;  that  of  the  witnesses  must  be.  8 
Hale,  P.  C.  52 ;  1  id.  585 ;  1  PhU.  £v.  106. 
Where  magistrates  first  took  the  examination 
of  witneaaes,  not  on  oath,  in  support  of  a  con- 
viction, and  afterwards  swore  them  to  the 
truth  of  their  evidence,  the  court  of  Kinc's 
Bench  expressed  their  disapprobation  of  the 
practice.  Rex  v.  Kiddy,  4  D.  and  R.  734.t 
The  prisoner  has  no  r^fu  to  the  assistance  of 
an  attorney,  when  under  examination  on  a 
charjse  of  felony  ;  the  privilege,  when  allow- 
ed, is  entirely  a  matter  of  discretion  in  the 
magistrate.  Cox  v.  Coleridge,  2  D.  and  R. 
86 ;  1  B.  and  C.  37;  I  M.  C.  142.  See,  how- 
ever,  an  elaborate  note  on  thia  important  sub- 
ject, Paley  on  Convictions,  2d  ed.  by  Dowling» 
28  et  sea.,  where  the  propriety  of  that  decision 
is  consiaered. 

(4)  Recognixanc*  to  iVoit«ci(tt.-^Beiidea 
this  commitment  and  bail,  the  magistrate 
should  take  the  recognisance  of  the  prosecu- 
tor to  appear  and  prefer  an  indictment  and 
give  evidence  at  the  next  sessions  of  the 
peace,  or  general  gaol  deliveiv,  aa  the  case 
may  require,  and  in  case  of  refusal  may  com- 
mit him  to  gaol.  1  Hale,  586.  2  Hale,  52. 
121.  3  M.  dc  S.  1.  See  further,  Burn  J.  Re- 
cognizance; Williams  J.  Recognisance;  1 
Chit.  C.  L.  90. 

Recognizanet  togitfe  Evidence. — ^When  it  ap- 
pears that  a  person  bronght  before  the  magis- 
trate as  a  witness,  may  probably  be  able  to 
give  material  evidence  against  the  priaoner, 
he  has,  in  the  cases  of  mansknshter  and  fe- 
lony, by  the  express  provisions  of  the  stotutes, 
1  dc  2  Ph.  dc  M.  c.  13.  s.  5.  and  2  de  3  Ph.  ds 
M.  c.  10.  s.  2.  authority  to  bind  such  witness 
by  recognisance  or  obligation  to  appear  at  the 
next  general  gaol  delivery,  to  give  evidence 
against  the  party  indicted ;  and  infonts  and 
married   women,  who    cannot   legally  bind 

any  question :  he  may  also  pioduce  his  own 
witnesses,  who  are  to  be  examined.  If  there 
be  **  no  probable  cauae  for  dmidng"  him,  he 
is  to  be  diaehaiged.    (Id.20L) 
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being  only  for  safe  custody,  wherever  bail  will  answer  the  same  intention, 
it  ought  to  be  taken ;  as  in  most  of  the  inferior  crimes :  but  in  fe^ 
[*297]  lonies,  and  other  offences  of  a  ^capital  nature,  no  bail  can  be  a 
security  equivalent  to  the  actual  custody  of  the  person.  For  vhat 
is  there  that  a  man  may  not  be  induced  to  forfeit,  to  save  his  own  life  ?  and 
what  satisfaction  or  indemnity  is  it  to  the  public,  to  seize  the  effects  of 
them  who  have  bailed  a  murderer,  if  the  murderer  himself  be  suffered  to 
escape  with  impunity  ?  Upon  a  principle  similar  to  which  the  Athenian 
magistrates,  when  they  took  a  solemn  oath,  never  to  keep  a  citizen  in 
bonds  that  could  give  three  sureties  of  the  same  quality  wiUi  himself,  did 
it  with  an  exception  to  such  as  had  embezzled  the  public  money,  or  been 
guilty  of  treasonable  practices  (6).  What  the  nature  of  bail  is,  hath  been 
shewn  in  the  preceding  book  (c),  vis,  a  delivery  of  bailment,  of  a  person  to 
his  sureties,  upon  their  giving  (together  with  himself)  sufficient  security 
for  his  appearance :  he  being  supposed  to  continue  in  their  friendly  custody, 
instead  of  going  to  gaol.  In  civil  cases  we  have  seen  that  every  defendant 
is  bailable  ;  but  in  criminal  matters  it  is  otherwise.  Let  us  therefore  in- 
quire, in  what  cases  the  party  accused  ought,  or  ought  not,  to  be  admitted 
to  bail  (5). 

And,  first,  to  refuse  or  delay  to  bail  any  person  bailable,  is  an  offence 
against  the  liberty  of  the  subject,  in  any  magistrate  by  the  common  law  (4 
as  well  as  by  the  statute  Westm.  I.  3  Edw.  I.  c.  15.  and  the  habeas  corpus 
act,  31  Car.  II.  c.  2.  And,  lest  the  intention  of  the  law  should  be  frustrated 
by  the  justices  requiring  bail  to  a  greater  amount  than  the  nature  of  the 
case  demands,  it  is  expressly  declared  by  statute  1  W.  &  M.  st.  2,  c.  1* 
that  excessive  bail  ought  not  to  be  required  ;  though  what  bail  should  be 
called  excessive,  must  be  left  to  the  courts,  on  considering  the  circumstan- 
ces of  the  case,  to  determine.  And,  on  the  other  hand,  if  the  magistrate 
takes  insufficient  bail,  he  is  liable  to  be  fined,  if  the  criminal  doth  not  ap 
pear  {e)  (6).     Bail  may  be  taken  either  in  court,  or  in  some  particular  case^ 

(6)  Pott.  Antiq.  b.  I,  c.  18.  (d)  8  Hawk.  P.  C.  90. 

(c)  See  Book  III.  page  800.  (e)  Ibid,  89. 

themselveai  muat  procure  otbera  to  be  bound  aonment  in  the  alate-priton,  may  be  discjuig' 

for  them.    And  if  the  witness  refuae  to  give  ed  by  a  justice  of  the  county  where  be  u  tf' 

auch  recognisance,  the  ma^iatrate  haa  power  rested  on  giving  bail.    (2  R.  S.  707.  ^  6.)  ^v 

to  commit  him,  tbia  being  virtually  included  in  chancellor,  the  judgea  of  the  supreme  oooni 

hia  commiaaion,  and  by  necessary  consequence  circuit  judges,  and  aupreme  court  cotamu^ 

upon  the  above-mentioned  statutes.    3  M.  &  era  may  let  to  bail  in  all  cases ;  judges  of  w 

S.  1.    1  Hale,  566.    This  doctrine  was  con-  county  courta  may  in  caaes  triable  before  w 

firmed  in  a  late  case,  where  a  married  woman  general  aeaaiona  :  a  juatiee  of  the  9^*^ 

refused  to  enter  into  a  recognizance  for  her  alderman  of  a  city ;  and  in  the  city  of  ^e*' 

appearance   at  sessions,    to    give    evideDce  York,aspecial  justice  or  aasistaat  justice  Day 

againat  a  felon,  and  the  magiatrate  committed  in  all  caaes  of  miademeanor,  ana  ^**^V^ 

her,  and  the  court  of  king'a  bench  held  that  felony  where  the  iropriaonmeat  in  ^V^JT 

the  commitment  was  legal.     3  M.  &  S«  1.  prison  cannot  exceed  five  year*.  (^^      „ 

But  a  justice  of  the  peace  ia  not  authorized  ^29.)    So  also  the  court  of  oyer  •^d  tenniocr 

by  law  to  commit  a  witness  willing  to  enter  may  let  to  bail  any  one  eomouttsd  *p^    . 

into  a  recognizance  for  his  appearance  to  give  dictment  found  upon  any  *^*'^.  ^  T  aj 

evidence  againat  an  offender,  merely  because  and  the  court  of  general  sessians  has  tbe  u  ^ 


eviaence  againac  an  onenaer,  merely  oecause  ana  me  court  oi  general  seasivw  "*'  —  ..j 

such  witness  is  unable  to  find  a  surety  to  join  power  as  to  offences  triable  in  ^^  ?^y'^^)|c(1 

him  in  such  recognizance,  nor  ought  the  jus-  ^30,31.)  Persons  already  indioted,ifeflU 

tice  to  require  auch  sure^ :  the  party's  own  to  bail,  can  be  let  to  baU  only  by  tbe  co  ,^ 

recognizance  (at  the  peril  of  commitment)  is  having  jurisdiction  to  try  tbe  offence :  or 

all  that  ought  to  be  required ;  per  Graham,  B.  be  not  aittinz,  then  by  the  chanceUor,  » 

Bodmin  Sum.  Abs.  1817,   1  Bum  J.  24  ed.  preme  court  judge  or  commissioo^,  ore 

1013.  cuit  judge :  or,  if  the  offence  may  be  trwe  » 

See  accordingly,  2  R.  S.  709,  ^  21,  Ac.  a  court  of  general  eeaaions,  »«•  "J^ '  ^^ 

(5)  In  New-York,  any  one  accused  of  any  of  the  county  court.    (Id.  788, 0  S»-} 
offence  not  paniBhahle  with  death  or  impn-       i6)  And  oTen  if  the  criniau  mm  m^ 
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by  the  sl^eriff  (7),  coroner,  or  other  magistrate  (8) :  but  most  usually  by 
the  justices  of  the  peace  (9).     Regularly,  in  all  offences  either 
against  the  common  *law  or  act  of  parliament,  that  are  below    [*298] 
felony,  the  offender  ought  to  be  admitted  to  bail,  unless  it  be  pro- 
hibited by  some  special  act  of  parliament  (/).     In  order,  therefore,  more 
precisely  to  ascertain  what  offences  are  bailal^e. 

Let  us  next  see,  who  may  not  be  admitted  to  bail,  or  what  offences  are 
not  bailable.  And  here  I  shall  not  consider  any  one  of  those  cases  iu 
which  bail  is  ousted  by  statute,  from  prisoners  convicted  of  particular  offen- 
ces :  for  then  such  imprisonment  without  bail  is  part  of  their  sentence  and 
punishment.  But,  where  the  imprisonment  is  only  for  safe  custody  before 
the  conviction,  and  not  for  punishment  afterwards,  in  such  cases  bail  is 
ousted  or  taken  away,  wherever  the  offence  is  of  a  very  enormous  nature  : 
for  then  the  public  is  entitled  to  demand  nothing  less  than  the  highest  se- 
curity that  can  be  given,  viz.  the  body  of  the  accused  ;  in  order  to  insure 
that  justice  shall  be  done  upon  him,  if  guihy.  Such  persons  therefore,  as 
the  author  of  the  mirror  observes  [g),  have  no  other  sureties  but  the  four 
walls  of  the  prison.  By  the  ancient  common  law,  before  (h)  and  since  (i) 
the  conquest,  all  felonies  were  bailable,  till  murder  was  excepted  by  statute : 
so  that  persons  might  be  admitted  to  bail  before  conviction  almost  in  every 
case.  But  the  statute  Westm.  1.  3  Edw.  I.  c.  15.  takes  away  the  power 
of  bailing  in  treason,  and  in  divers  instances  of  felony.  The  statutes  23 
Hen.  VI.  c.  9.  and  1  &  2  Ph.  &  Mar.  c.  13.  give  farther  regulations  in 
this  matter  (10) ;  and  upon  the  whole  we  may  collect  (A),  that  no  justice 

(/)  8  Hal.  P.  0.  127.  perplegios  dimittij  praeter  qtuim  in  plccito  de  Aomi- 

Ut)  c.  9, 4  94.  cu2«o,  itbi  ad  ttmrem  dliter  stuiuhan  est.    (GlanT. 

(X)  3  Inst.  180.  I.  14,  c.  1.) 

(t)  In  omniIni$  ptacUii  d»  feUmia  $oUt  aeeusatut  {k)  2  Inst.  180.    S  Hal.  P.  C.  129. 

yet,  if  tiia  bail  were  taken  eorroptly,  the  ma^  charge  of  felony,  or  suspicion  of  felony,  be- 

gistrate  would  continue  liable  to  an  informa-  fore  one  or  more  justice  or  justices  of  the 

lion  or  indictment.    2  T.  R.  190.  peace,  and  the  charge  shall  be  supported  by 

(7)  Sed  qu89re  if  a  sheriff  has  this  power?  positive  and  credible  evidence  of  tne  fact,  or 
it  seems  not.  See  4  T.  R.  505.  2  H.  61a.  418.  by  such  evidence  as,  if  not  explained  or  con- 
Lamb.  15.  tradicted,  shall,  in  the  opinion  of  the  justice 

(8)  The  court  of  king's  bench,  or  any  judge  or  justices,  raise  a  strong  presumption  of  the 
thereof,  inracatioo,  may  at  their  discretion  guilt  of  the  person  cbargea,  such  person  shall 
admit  persons  to  bail  in  all  cases  whatsoever ;  be  committed  to  prison  by  such  justice  or  jus- 
see  3  East,  163.  5  T.  R.  169 ;  but  none  can  tices,  in  the  manner  thereinafter  mentioned ; 
claim  this  benefit  de  iure.  2  Hale,  129.  As  but  if  there  shall  be  only  one  justice  present. 
Id  when  this  court  will  bail,  see  1  Chit  C.  L.  and  the  whole  evidence  given  before  him  shall 
2  ed.  98,  9.  be  such  as  neither  to  raise  a  strong  presump- 

(9)  The  24  Geo.  II.  c  55,  enacts,  that  where  tion  of  guilt,  nor  to  warrant  the  dismissal  of 
a  warrant  has  been  backed,  and  the  party  ac-  the  charge,  such  justice  shall  order  the  person 
cused  has  been  taken  uut  of  the  county  where  charged  to  be  detained  in  custody,  until  he  or 
the  supposed  offence  has  been  committed,  any  she  shall  be  taken  before  two  justices  at  the 
justice  of  the  county  where  he  was  taken,  may,  least ;  and  where  any  person  so  taken,  or  any 
if  the  offence  be  bailable,  take  bail ;  and  the  person  in  the  first  instance  taken  before  two 
same  provision  is  extended  to  Ireland,  by  44  justices,  shall  be  chareed  with  felony,  or  on 
Oeo.  III.  e.  92.  8.  1 ;  and  the  45  Geo.  III.  c.  *  suspicion  of  felony,  and  the  evidence  given  in 
02,  and  the  48  Geo.  III.  c.  58.  s.2,  enact,  that  support  of  the  charge  shall,  in  their  opinion, 
where  the  offender  escapes  from  one  part  of  nol  be  such  as  to  raise  a  strong  presumption 
the  United  Kingdom  to  the  other,  he  may  be  of  the  ^ilt  of  the  person  charged,  and  to  re- 
bailed  by  amr  judge  or  justice  of  that  part  of  quire  his  or  her  committal,  or  such  evidence 
the  United  Kingdom  where  he  was  apprehend-  shall  be  adduced  on  behalf  of  the  person  charg- 
ed, unless  the  judge  who  granted  the  warrant  ed,  as  shall  in  their  opinion  weaken  the  pre- 
has  written  the  words  **  not  baUablt?*  on  the  sumption  of  his  or  her  guilt,  but  there  shall 
back  of  the  process.  notwithstanding  appear  to  them,  in  eithei  of 

See,  as  to  New-York,  2  R.  S.  707, 6  5,  &c.  such  cases,  to  be  sufficient  ground  for  judicial 

(10)  These  statutes  are  all  repealed  by  the  inquiry  into  his  or  her  guilt,  the  person  charg- 
7  O.  IV.  c.  64 ;  by  s.  1.  of  which  it  is  enacted,  ed  shall  be  admitted  to  bail,  by  3uch  two  juj- 
''  that  where  any  person  shall  be  taken  on  a  tices  in  the  manner  thereinafter  mentioned 
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of  the  peace  can  bail,  1.  Upon  an  accusation  of  treason :  nor,  2.  Of  i 
der :  nor,  3.  In  case  of  manslaughter,  if  the  prisoner  be  clearly  the  slayei, 
and  not  barely  suspected  to  be  so  ;  or  if  any  indictment  be  found  against 
him :  nor,  4.  Such  as,  being  committed  for  felony,  have  broken  prison  ;  be- 
cause it  not  only  carries  a  presumption  of  guilt,  but  is  also  superadding  one 
felony  to  another  :  5.  Persons  outlawed  :  6.  Such  as-  have  abjur- 
[*299]  ed  the  realm  :  7.  'Approvers,  of  whom  we  shall  speak  in  a  sub- 
sequent chapter,  and  persons  by  Ihem  accused  :  8.  Persons  taken 
with  the  mainour,  or  in  the  fact  of  felony :  9.  Persons  charged  with  arson  : 
10.  Excommunicated  persons,  taken  by  writ  de  excommunicato  capiendo  : 
all  which  are  clearly  not  admissable  to  bail  by  the  justices.  Others  are  of  a 
dubious  nature  ;  as,  11.  Thieves  openly  defamed  and  known :  12.  Persons 
charged  with  other  felonies,  or  manifest  and  enormous  offences,  not  being 
of  good  fame  :  and  13.  Accessaries  to  felony,  that  labour  under  the  same 
want  of  reputation.  These  seem  to  be  in  the  discretion  of  the  justices, 
whether  bailable  or  not.  The  last  class  are  such  as  must  be  bailed  upon 
offering  sufficient  surety  ;  as,  14.  Persons  of  good  fame,  charged  with  a 
bare  suspicion  of  manslaughter,  or  other  inferior  homicide ;  15.  Such  per- 
sons, being  charged  with  petit  larceny,  or  any  felony  not  before  specified  : 
or,  16.  With  being  accessary  to  any  felony.  Lastly^  it  is  agreed  that  the 
court  (/)  of  king's  bench  (or  any  judge  (m)  thereof  in  time  of  vacation) 
may  bail  for  any  crime  whatsoever,  be  it  treason  (n),  murder  (o),  or  any 
other  offence,  according  to  the  circumstance  of  the  case.  And  herein  the 
wisdom  of  the  law  is  very  manifest.  To  allow  bail  to  be  taken  commonly 
for  such  enormous  crimes,  would  greatly  tend  to  elude  the  public  justice  : 
and  yet  there  are  cases,  though  they  rarely  happen,  in  which  it  would  be 
hard  and  unjust  to  confine  a  man  in  prison,  though  accused  even  of  the 
greatest  offence.  The  law  has  therefore  provided  one  court,  and  only  one, 
which  has  a  discretionary  power  of  bailing  in  any  case  :  except  only,  even 
to  this  high  jurisdiction,  and  of  course  to  all  inferior  ones,  such  persons  as 
are  committed  by  either  house  of  parliament,  so  long  as  the 
[*300]  ^session  lasts :  or  such  as  are  committed  few  contempts  by  any 
of  the  king's  superior  courts  of  justice  (p). 
Upon  the  whole,  if  the  off*ence  be  not  bailable,  or  the  party  cannot  find 
bail,  he  is  to  be  committed  to  the  county  gaol  by  the  mittimus  of  the  justice, 
or  warrant  under  his  hand  and  seal,  containing  the  cause  of  his  commit- 
ment:  there  to  abide  till  delivered  by  due  course  of  law  (^)(il).    But 

({)S1nst.T89.    Latch.  13.    Vaugb.157.    Comb.  (1  And«rs.  308.) 

111.  SD8.    I  Comyns  Dig.  405.  (o)  In  omnibus  pUteitu  ieftJoma  *eht  aeautOmi 

(m)  Skill.  093.   SaUL  105.   Stra.  Oil.   1  Comyns  per  pkgios  iimittty  praeterytMm  in  plBcit«  dt  kami- 

Big.  407.  eidic.    (Olan.  I  T4,  c.  1.1    Sciewimn  Umtn  fiM< 

(»)  In  the  reigti  of  queen  Elizabeth  tt  waa  the  imhccpIaeHOt  nantolH  meauutnt  perategimK  dimiti, 

vnanimoaa  opinion  of  the  judges,  that  no  court  ttiri  ex  regiae  wciegUtit  btm^fieia,    (/M.  c.  S.) 

could  bail  upon  a  commitment,  for  a  charge  of  (p)  Staundr.  P.  C.  7S.  *. 

high  treason  by  any  of  the  queen's  privy  council.  (9)  3  Hal.  P.  C.  133. 

prarided  always  that  nothing  therein  contain-  charged  by  due  conrae  of  law."    And  where 

ed  than  he  construed  to  ret^nire  any  such  jue-  the  commitment  ia  in  the  nature  of  punisfanient, 

tice  or  justices  to  hear  evidence  on  behau*  of  the  time  of  imorisonment  must  be  staved,  and 

any  person  so  charged,  unless  it  shall  appear  to  if  it  be  until  tne  F>artT  be  dischaigtHi  by  duft 

him  or  them  to  be  meet  and  conducive  to  the  course  of  law  it  will  be  bad,  5  B.  dr  A.  S95 ; 

ends  of  justice  to  hear  the  same."  but  where  in  other  respects  the  lime  of  impri- 

As  to  the  law  of  New-York,  see  note  f  to  sonment  is  sufficiently  stated,  the  unnecessary 

note  3,  p.  296,  ante.  addition  of  the  words  "  until  be  be  discbaT|[ed 

(11)  This  is  not  the  form  where  the  offence  by  due  couise  of  law,"  will  not  vitiate.    3  M. 

is  tMilable  and  the  party  cannot  find  bail ;  in  &  S.  283.    And  as  to  the  form  of  the  mitti- 

that  case  it  is  to  keep  the  prisoner  in  custody  mns  in  generaly  see  I  Chit.  O.  L.  109  to  116b 

"  for  want  of  sureties,  or  until  he  shall  be  dis-  2d  ed. 
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this  imprisoinment,  as  has  been  said,  is  only  for  safe  custody,  and  not  for 
ponishment :  therefore  in  bis  dubious  interval  between  the  commitment 
and  trial,  a  prisoner  ought  to  be  used  with  the  utmost  humanity ;  and  nei- 
ther be  loaded  wHh  needless  fetters,  or  subjected  to  other  hardships  than 
such  as  are  absolutely  requisite  for  the  purpose  of  confinement  only  ; 
though  what  are  so  requisite,  must  too  oflen  be  left  to  the  discretion  of  the 
gaolers ;  who  are  frequently  a  merciless  race  of  men,  and,  by  being  con- 
versant in  scenes  of  misery,  steeled  against  any  tender  sensation.  Yet 
the  law  (as  formerly  held)  would  not  justify  them  in  fettering  a  prisoner, 
unless  where  he  was  unruly,  or  had  attempted  to  escape  (r) ;  this  being 
the  humane  language  of  our  ancient  lawgivers  {s)j  "  custodes  poenam  siH 
commissorum  non  augeant,  nee  eos  torqueant ;  sed  omni  sawkia  remota^pieta' 
ieque  adkUnta^  judida  debiU  exequantur/* 


CHAPTER  XXIII. 
OP  THE  SEVERAL  MODES  OF  PROSECUTION. 

The  next  step  towards  the  punishment  of  offenders  is  their  proeecutkm 
<>r  the  manner  of  their  formal  accusation  (1).  And  this  is  either  upon  a 
previous  finding  of  the  fact  by  an  inquest  or  grand  jury;  or  without  suck 
previous  finding.     The  former  way  is  either  by  presentmeni  or  mdicttnent. 

I.  A  presentment,  generally  taken,  is  a  very  comprehensive  term  ;  in- 
cluding not  only  presentments  properly  so  called,  but  also  inquisitions  of 
office,  and  indictments  by  a  grand  jury.  A  presentment,  properly  speaking, 
is  the  notice  taken  by  a  grand  jury  of  any  offence  from  their  own  know- 
ledge or  observation  (a),  without  any  bill  of  indictment  laid  before  them  at 
the  suit  of  the  king  :  as  the  presentment  of  a  nuisance,  a  libel,  and  the  like ; 
upon  which  the  officer  of  the  court  must  afterwards  frame  an  indictment  (b), 
before  the  party  presented  can  be  put  to  answer  it.  An  inquisition  of  office 
is  the  act  of  a  jury  summoned  by  the  proper  officer  to  inquire  of  matters 
relating  to  the  crown,  upon  evidence  laid  before  them.    Some  of  these  are 

(r)  S  Intt.  S81.    3  lost.  M.  <«)  Lamb.  Birenareh,  {.  4,«.  S. 

(«)  Flet.  L  1,  c.  M.  (b)  a  Inst.  739. 

(1)  Jt  may  here  be  oaeful  briefly  to  consider  There  ie  no  general  statute  of  limitations  ap- 

tlie  time  when  the  prosecution  should  be  com-  pticable  to  criminal  proceedings.    2  Hale,  158. 

■lenced.     The  habeas  corpus  act  provides,  Lieutenant-colonel  Wall  was  tried  and  eze- 

that  a  person  committed  for  treason  or  felonj  coted,  for  a  muMler  committed  twenty  year* 

must  be  indicted  in  the  ensuing  term  or  ses-  before.    And  it  has  been  repeatedly  held,  that 

aions,  or  the  paity  must  be  baikd,  unless  it  no  length  of  time  can  leiralize  a  public  nui- 

be  shewn  upon  oath,  that  the  witnesses  for  sance,  although  it  m«y  afK>rd  an  answer  to  an 

the  prosecution  could  not  be  produced  at  the  action  of  a  private  individual,  7  East,  109, 

preceding  seesion.     31   Car.  II.  c.  2.  s.  7.  ante,  167.  note  (12). 

(See  accondiAgly,  2  R.  8.  797,  ^  28,  &c.)  In  New- York,  indictments  for  murder  may 

This  regulation  applies,  however,  only  to  per-  be  found  at  any  time  ;  in  all  oAier  cases,  in- 

tons  actually  confined  upon  suspicion,  and  is  dictments  most  be  found  and  filed  in  the  pro- 

ielely  intended  to  prevent  the  protracting  of  per  oflSce,  within  three  years  after  the  com- 

•rbitrary  imprisonment ;  so  that  it  does  not  mission  of  the  offence :  but  the  time  during 

preclude  the  crown  from  preferring  an  indict-  which  the  defendant  has  not  been  an  inhabit- 

ment  at  any  distance  of  time  from  the  actual  ant  of  the  state,  or  usually  resident  in  it,  is 

|>erpetration  of  the  offence,  unless  some  par-  not  to  be  computed  part  of  the  time.     2  B.  S. 

tiealar  ttttute  limits  the  time  of  proMcating.  726,  ^  37.) 
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in  themselves  convictions,  and  cannot  afterwards  be  traTersed  or  denied ; 
and  therefore  the  inquest,  or  jury,  ought  to  hear  all  that  can  be  alleged  on 
both  sides.  Of  this  nature  are  all  inquisitions  of  felo  de  ae  (2) ;  of  flight 
in  persons  accused  of  felony  (2)  ;  of  deodands,  and  the  like  (2) ;  and  pre- 
sentments of  petty  offences  in  the  sheriff's  toum  or  court-leet,  whereupon 

the  presiding  officer  may  set  a  fine.  Other  inquisitions  may  be  af- 
[*302]    terwards  traversed  and  examined ;  as  particularly  the  coroner's  *in* 

quisition  of  the  death  of  a  man,  when  it  fmds  any  one  guilty  of 
homicide  (3) ;  for  in  such  cases  the  offender  so  presented  must  be  arraign- 
ed upon  this  inquisition,  and  may  dispute  the  truth  of  it ;  which  brings  it 
to  a  kind  of  indictment,  the  most  usual  and  effectual  means  of  prosecution, 
and  into  which  we  will  therefore  inquire  a  littlei  more  minutely. 

II.  An  indictment  (c)  is  a  written  accusation  of  one  or  more  persons  of  a 
crime  or  misdemeanor,  preferred  to,  and  presented  upon  oath  by,  a  grand 
jury.  To  this  end  the  sheriff  of  every  county  is  bound  to  return  to  every 
session  of  the  peace,  and  every  commission  of  oyer  and  terminer ^  and  of 
general  gaol-delivery,  twenty-four  good  and  lawful  men  of  the  county, 
some  out  of  every  hundred,  to  inquire,  present^  do,  and  execute  all  those 
things,  which  on  the  part  of  our  lord  the  king  shall  then  and  there  be 
commanded  them  (d)  (4).  They  ought  to  be  freeholders,  but  to  what 
amount  is  uncertain  (e) :  which  seems  to  be  casus  omissus^  and  as  proper  to 
be  supplied  by  the  legislature  as  the  qualifications  of  the  petit  jury  which 
were  formerly  equally  vague  and  uncertain,  but  are  now  settled  by  several 
acts  of  parliament  However,  they  are  usually  gentlemen  of  the  best 
figure  in  the  county  (5).  As  many  as  appear  upon  this  panel  are  sworn 
upon  the  grand  jury,  to  the  amount  of  twelve  at  the  least,  and  not  more 
than  twenty-three ;  that  twelve  may  be  a  majority.  Which  number,  as 
well  as  the  constitution  itself,  we  find  exactly  described,  so  early  as  the 
laws  of  king  Ethelred  (/).  '*  Exeant  seniores  duodecim  thani,  etpraefecHs 
cum  eis,  etjurent  super  sanctuarium  quod  eis  in  manus  datur,  quod  nolint  uttum 
imnocentem  (iccusarCj  nee  aliquem  noonum  eelareP  In  the  time  of  king  Kichard 

(c)  Se«  Appendix,  *,  1.  (e)  /Mrf.  155. 

id)  2  Hal.  P.  C.  154.  (/)  Wilk.  LL.  Angl.  Sax.  117. 

(2)  Rut  such  an  inquisition  is  now  consider-  that  the  iustificaiion  is  true,  the  plaintiff  may 
ed  traversable.  1  Saund,  363.  note  1.  Impey's  be  inuneaiately  put  upon  his  trial  for  the  crimo 
Oflf.  Cor.  437.  alleged  against  him,  without  the  intervention 

(3)  Upon  this  inquisition  the  party  accused  of  a  grand  jury.  5  T.  R.  293.  But  the  ver- 
may  be  tried  without  the  intervention  of  the  diet  must  be  found  in  some  court,  which  ho 

Eand  jury,  2  Hale,    61.     3   Gnmp.  371.     2  competent  jurisdiction  over  criminal  matters, 

each,  1095.     Russ.  dc  R.  C.  C.  240.  S.  C. ;  or  otherwise  it  seems  to  have  but  little  force, 

and  if  an  indictmentbe  found  for  the  same  of-  2  Hale,  151.    Hawk.  b.  2.  c.  25.  s.  6.    An  af- 

fence,  and  the  defendant  be  acquitted  on  the  fidavit  taken  at  nisi  prius  on  a  trial  may  alK> 

one,  he  must  be  arraigned  on  the  other^  to  which  be  received  by  the  court  of  king'k  bench,  as  th« 

be  may,  however,  effectoally  plead  his  former  foundation  of  a  criminal  infomation  againsi 

acQuiiial.    2  Hale,  61.  another.       T.  R.  285. 

Verdict  in  an  Action. — ^There  is  also  a  mode        (4)  As  to  the  mode  of  sammoninp  and  piov- 

in  which  a  party  may  be  put  on  his  trial  with-  ing  the  attendance  of  the  grand  jury,  see  1 

out  an]|r  written  accusation,  viz.  the  verdict  of  Chit.  C.  L.  310, 1 :  and  as  to  the  time  of  som- 

a  jury  in  a  civil  cause.    2  Hale,  150.     4  T.  moning,  id.  311.    6  Geo.  IV.c.  50.  s.  25. 
R.  293.    3  Esp.  134.    Thus  in  an  action  for        As  to  the  law  of  New- York,  see  2  R.  S.  720, 

taking  away  goods,  if  the  jury  found  that  they  &c. ;  and  id.  411. 

were  taken  feloniously,  the  verdict  served  also        (5)  The  qualifications  and  exemptions  of 

as  an  indictment.    2  Hale,  131.    Hawk.  b.  2.  mnd  hirors  are  now  pointed  ont  by  the  6 

c.  15,  s.  6.     Com.  Dig.  Indictment,  C.  Bac.  Geo.  iV.  c.  50.  s.  1,  2.     As   to  how  many 

Ab,  Indictment,  B.  5.     And,  at  the  present  times  they  may  be  called  on  to  serve,  see  1 

day,  in  an  action  for  slander,  in  which  the  Chit.  C.  L.  308.  b.  o.  2  ed.     6  Geo.  IV.  c.  SO. 

plaintiff  is  charged  with  a  criminal  offence,  s.  68. 
and  tke  defendant  justifies ;  if  the  juiy  find 
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the  First  (according  to  Horeden)  the  process  of  electing  the  grand  jurj 
ordained  by  that  prince,  was  as  follows :  four  knights  were  to  be  taken 
from  the  county  at  large,  who  chose  two  more  out  of  every  hundred ; 
which  two  associated  to  themselves  ten  other  principal  freemen,  and  those 
twelve  were  to  answer  concerning  all  particulars  relating  to  their 
own  district.  This  number  was  probably  *found  too  large  and  [*303] 
inconvenient ;  but  the  traces  of  this  institution  still  remain  in  that 
some  of  the  jury  must  be  summoned  out  of  every  hundred.  This  grand 
jury  are  previously  instructed  in  the  articles  of  their  inquiry,  by  a  charge 
from  the  judge  who  presides  upon  the  bench.  They  then  withdraw,  to 
sit  and  recieve  indictments,  which  are  preferred  to  them  in  the  name  of  the 
king,  but  at  the  suit  of  any  private  prosecutor  ;  and  they  are  only  to  bear 
evidence  on  behalf  of  the  prosecution  :  for  the  finding  of  an  indictment  is 
only  in  the  nature  of  an  inquiry  or  accusation,  which  is  afterwards  to  be 
tried  and  determined  ;  and  the  grand  jury  are  only  to  inquire  npon  their 
oaths,  whether  there  be  sufficient  cause  to  call  upon  the  party  to  answer  it. 
A  grand  jury,  however,  ougbt  to  be  thoroughly  persuaded  of  the  truth  of 
an  indictment  so  far  as  their  evidence  goes ;  and  not  to  rest  satisfied 
merely  with  remote  probabilities :  a  doctrine  that  might  be  applied  to  very 
oppressive  purposes  {g). 

The  grand  jury  are  sworn  to  inquire,  only  for  the  body  of  the  county, 
pro  eorpare  comitatus ;  and  therefore  they  cannot  regularly  inquire  of  a  fact 
done  oat  of  that  county  for  which  they  are  sworn,  unless  particularly 
enabled  by  an  act  of  parliament.  And  to  so  high  a  nicety  was  this  matter 
anciently  carried,  that  where  a  man  was  wounded  in  one  county,  and  died 
in  another,  the  offender  was  at  common  law  indictable  in  either,  because 
no  complete  act  of  felony  was  done  in  any  one  of  them  ;  but  by  statute 
2  &  3  Edw.  VI.  c.  24.  he  is  now  indictable  in  the  county  where  the  party 
died.  And,  by  statute  2  Geo.  11.  c.  21,  if  the  stroke  or  poisoning  be  in 
England,  and  the  death  upon  the  sea,  or  out  of  England :  or,  viee  versa  ; 
the  offenders  and  their  accessaries  may  be  indicted  in  the  county  where 
either  the  death,  poisoning,  or  stroke  shall  happen  (6).  And  so  in  some 
other  cases  ;  as  particularly,  where  treason  is  committed  out  of  the  realm, 
it  may  be  inquired  of  in  any  county  within  the  realm,  as  the  king  shall  di- 
rect, in  pursuance  of  statutes  26  Hen.  VIII.  c.  13, 33  Hen.  YIII.  c.  23,  35 
Hen.  YIII.  c.  2,  and5  <&  6  Edw.  VI.  c.  II.  And  counterfeiters, 
washers,  or  minishers  *of  the  current  coin,  together  with  all  man*  [*304] 
ner  of  felons  and  their  accessaries,  may  by  statute  26  Hen.  VIII. 
c.  6,  (confirmed  and  explained  by  34  <&  35  Hen.  VIII.  c.26.  ^  75  76.)  be 
indicted  and  tried  for  those  offences,  if  committed  in  any  part  (A)  of  Walesi 
before  the  justices  of  gaol-delivery  and  of  the  peace  in  the  next  adjoining 
county  of  England,  where  the  king's  writ  runneth  :  that  is,  at  present  in 
the  county  of  Hertford  or  Salop ;  and  not,  as  it  should  seem  in  the  county 
of  Chester  or  Monmouth :  the  one  being  a  county-palatine  where  the  king's 
writ  did  not  run,  and  the  other  a  part  of  Wales,  in  26  Hen.  VIII  (t). 
Murders  also,  whether  committed  in  England  or  in  foreign  parts  {k)^  may 
by  virtue  of  the  statute  33  Hen.  VIII.  c.  23.  be  inquired  of  and  tried  by  the 
king's  special  commission  in  any  shire  or  place  in  the  kingdom.    By  sta* 

ir)  Stote  Trials,  IT.  163.  (k)  Ely's  cue,  at  the  Old  Bailey,  Dec.  ITW. 

(h)  Stra.  583.    3  Mod.  134.  Roache's  case,  Dec.  1775. 

(t)  See  Haidr.  66. 

-     -  .      II 

(6)  8MMCoraiiicly,  211.  8.787,^  47, 4S. 
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tixte  10  dt  11  W.  m.  c.  25.  all  robberies  and  otber  capital  xsrimes,  com* 
mitted  in  Newfoundland,  maf  be  inquired  of  and  tried  in  any  county  in 
England.  OfTences  against  the  black-act,  9  Geo.  I.  c.  22,  may  be  inquired 
of  and  tried  in  any  county  of  England,  at  the  option  of  the  prosecutor  (Z). 
So  felonies  in  destroying  turnpikes,  or  works  upon  navigable  rivers,  erected 
by  authority  of  parliament,  may,  by  statutes  8  Geo.  II.  c.  20.  and  13  Geo. 
III.  c.  84,  be  inquired  of  and  tried  in  any  adjacent  county.  By  statute 
26  Geo.  II.  c.  19.  plundering  or  stealing  from  any  vessel  in  distress  or 
wrecked,  or  breaking  any  ship  contrary  to  12  Ann.  st.  2.  c.  18  (m),  may 
be  prosecuted  either  in  the  county  where  the  fact  is  committed,  or  in  any 
county  next  adjoining ;  and,  if  committed  in  Wales,  then  in  the  next  ad- 
joining English  county :  by  which  is  understood  to  be  meant  such  English 
county  as  by  the  statute  26  Hen.  VIII.  above  mentioned,  had  before  a 
concurrent  jurisdiction  with  the  great  sessions  of  felonies  committed  in 
Wides  (ft).  Felonies  committed  out  of  the  realm,  in  burning  or 
[*305]  destroying  the  king's  ships,  ^magazines,  or  stores,  may  by  sta- 
tute 12  Geo.  III.  c.  24.  be  inquired  of  and  tried  in  any  county  of 
England,  or  in  the  place  where  the  offence  is  committed.  By  statute  13 
Geo.  III.  e.  63.  misdemeanors  committed  in  India  may  be  tried  upon  io- 
formations  or  indictments  in  the  court  of  king's  bench  in  England  ;  and 
a  mode  is  marked  out  for  examining  witnesses  by  commission,  and  trans- 
mitting their  depositions  to  the  court.  But  in  general,  all  offences  must 
be  inquired  into  as  well  as  tried  in  the  county  where  the  fact  is  committed. 
Yet  if  larceny  be  committed  in  one  county,  and  the  goods  carried  into 
another,  the  offender  may  be  indicted  in  either ;  for  the  offence  is  complete 
in  both  (o)  (7).  Or  he  may  be  indicted  in  England,  for  larceny  in  Scot- 
land, and  carrying  the  goods  with  him  into  England,  or  vice  versa ;  or 
for  receiving  in  one  part  of  the  united  kingdom  goods  that  have  been  stolen 
in  another  Q>),  But  for  robbery,  burglary,  and  the  like,  he  can  only  be 
indicted  where  the  fact  was  actually  committed  ;  for  though  the  carrying 
away  and  keeping  of  the  goods  is  a  continuation  of  the  original  taking, 
and  is  therefore  larceny  in  the  second  county,  yet  it  is  not  a  robbery  or 
burglary  in  that  jurisdiction  (8).  And  if  a  person  be  indicted  in  one 
county  for  larceny  of  goods  originally  taken  in  another,  and  be  thereof 
convicted  or  stands  mute,  he  shall  not  be  admitted  to  his  clergy ;  provided 
the  original  taking  be  attended  with  such  circumstances,  as  would  have 
ousted  him  of  his  clergy  by  virtue  of  any  statute  made  previous  to  the 
year  1691  (q)  (9). 

(I)  So  held  by  all  the  judges,  H.    1 1  Geo.  III.  in  was  moTed  in  arrest  of  Jadgment,  that  Chestar  sid 

the  case  of  Richard  Mortis,  on  a  case  referred  from  not  Salop  was  Uie  next  adioinlng  Encliah  cooBtf. 

the  Old  Bailey.  But  all  the  judges  (in  Mich.  16  Geo.  UL)  h«ld the 

(«)  See  page  MS.  prosecution  to  be  regular. 

in)  At  Shrewsbury  summer  assises,  1774,  Parry  (o)  1  Hal.  P.  C.  907. 

and  Roberts  were  convicted  of  plundering  a  vessel  (p)  Stat.  13  Geo.  JIT.  c  SI . 

which  was  wrecked  on  the  coast  of  Anglesey.    It  (g)  Stat.  S5  Hen.  VIII.  c.  I.  3  W.  ft  M.  c  ft. 

(7)  See  accordingly,  2  R.  S.  727,  6  50.  united  kingdom,  whether  within  the  kiag^ 

(S)  Contra  in  New- York ;  tee  2  R.  S.  727,  dominions  or  without,  any  justice  of  the  oooa- 

^50.  ty  or  place  where  the  peraon  eo  chaifed  shall 

(9)  The  law  leapecting  yenue  ia  criminal  be,  may  take  cognisance  of  the  charge,  and 

proaecutions  has  been  recently  revised  and  proceed  therein  as  if  it  had  been  committed 

simplified,  and  is  now  as  follows :—  within  the  limits  of  his  ordinary  iuriadictioa ; 

Ah  to  murder.    By  0  Geo.  IV.  c.  31,  (f  7,  if  and  if  any  person  so  charged  ahau  be  ^ 


any  British  subject  shall  be  chaned  in  £ng-  ted  for  tnai,  or  admitted  to  bail,  a  < 

land  with  any  murder  or  manslaughter,  or  with  shall  be  directed  to  such  penons  axMl  isto 

being  aeeeasaiy  before  the  fact  to  any  murder  such  county  or  place  as  shall  be  appointed  by 

ariBaiislaughter,eoDuiiiltedoiilaiidoatofth«  ths  lord  ohiiiwellor,  for  ths  speedy  tiiaJ  of  aaj 
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When  the  grand  jury  have  heard  the  evidence,  if  they  think  it  a  ground- 
less accusatioa,  they  used  formerly  to  indorse  on  the  back  of  the  bill,  *'  t^- 
noramus ;"  or,  we  know  nothing  of  it :  intimating,  that  though  the  facts 
might  possibly  be  true,  that  truth  did  not  appear  to  them :  but  now,  they 
assert  in  English  more  absolutely,  "  not  a  true  bill ;"  or,  (which  is  the 
better  way)  "  not  found ;"  and  then  the  party  is  discharged  without  further 

such  offender ;  and  sacb  persons  shall  have 
power  to  hear  and  determine  all  such  offences, 
within  the  county  or  place  limited  in  their 
commission  bj  a  jury  ot  such  county  or  place. 
in  the  same  manner  aa  if  the  offences  had 
been  actually  committed  in  such  county  or 

1>lace  :  and  by  6  8,  where  any  person  being  fe- 
oniously  strucs,  |K>i8oned,  or  hurt,  unon  the 
sea,  or  at  any  place  out  of  England,  snail  die 
of  such  stroke,  &c.  in  England,  or  vice  ver- 
sa, every  offence  committed  in  respect  of  any 
such  case,  whether  the  SAme  shall  amount  to 
tiia  offence  of  murder,  or  manslaughter,  or  be- 
ing accessary  before  the  fact  to  murder,  or  af- 
ter the  fact  to  murder  or  dianslaughter,  may  be 
tried  and  punished  in  the  county  or  place  in 
£ngUnd  m  which  such  death,  stoke,  &c. 
shall  happen,  in  the  same  manner,  in  all  re< 
spects,  as  if  such  offence  had  been  wholly 
committed  in  that  oount^  or  place. 

As  to  offences  committed  on  the  liorders  of 
counties.  By  7  Geo.  IV.  c.  64.  ^  12,  where 
any  felony  or  misdemeanor  shall  be  committed 
on  the  boundary  or  boundaries  of  two  or  more 
counties,  or  within  500  yards  thereof,  or  shall 
be  begun  in  one  county  and  completed  in  an- 
other, every  such  felony  or  misdemeanor  may 
be  tried  and  punished  in  any  of  the  said  coun- 
ties, in  the  same  manner  as  if  it  had  been  ac- 
tqally  and  wholly  committed  therein.f 

As  to  offences  committed  on  persons  or  pro- 
perty in  coaches  or  vessels.!  By  7  Geo.  I Y.  c. 
64,  ^13,  where  any  felony  or  misdemeanor  shall 
be  coDunitted  on  any  person,  or  on  or  in  respect 
of  any  property  in  or  upon  any  coach,  waggon, 
cart,  or  other  carriage  whatever,  employed  in 
any  ioamey,  or  on  board  any  vessel  whatever 
employed  on  any  voyage  upon  any  inland  na- 
rigation,  such  felony  or  misdemeanor  may  be 
tried  and  punished  in  any  county  throush  anv 
part  whereof  such  coach,  dec,  or  vessel,  shall 
Lave  passed  in  the  course  of  the  journey  or 
Toyage  during  which  such  felony  or  misde- 
meanor shall  have  been  committed,  in  the 
same  manner  as  if  it  had  been  actually  com- 
mitted in  such  county  ;  and  where  any  part  of 
any  highway  or  navigation  shall  constitute  the 
boundary  of  any  two  counties,  such  felony  or 
misdemeanor  may  be  tried  and  punished  in  ei- 
ther of  the  said  counties  throogn,  or  adjoining 
to,  or  by  the  boundary  of  any  part  whereof 
such  coach,  dec.,  or  vessel,  shall  nave  passed, 
in  the  eouise  of  the  journey  or  voyoce  during 
which  such  felony  or  misdemeanor  snail  have 
been  committed,  in  the  same  manner  as  if  it 
had  been  actually  committed  in  such  county. 

As  to  larceny  generally.  By  the  Larceny 
Act,  7  and  8  Geo.  I V.  c  29,  ^  76,  if  any  per- 
son having  feloniously  taken  any  property  in 
any  one  part  of  the  united  kingdom,  shali  af- 

t  2  R.  S.  727,  4  45. 

X  The  act  2  R.  S.  727,  (  44.  applies  only  to 


terwards  have  it  in  his  possession  in  any  other 
part,  he  may  be  indicted  for  larceny  in  that  part 
where  be  shall  so  have  such  property  in  his 
possession,  as  if  he  had  actually  stolen  it 
there  ;  and  if  any  person  having  knowingly  re- 
ceived, in  any  one  part  of  the  united  kingdom, 
any  stolen  properly,  which  shall  have  been  sto- 
len in  any  other  part,  he  may  be  indicted  for 
such  offence  in  that  part  where  he  shall  ao  re- 
ceive such  property,  as  if  it  had  been  original- 
ly stolen  in  that  part.^ 

As  to  accessaries.  By  7  Geo.  IV.  c.  64,  ^ 
0,  accessaries  before  the  fact  any  felony,  may 
be  tried  in  anjr  f^ourt  that  has  jurisdiction  to 
try  the  principal  offender,  although  the  of- 
fence of  such  accessaries  may  be  committed 
on  the  high  seas,  or  on  land,  within  or  without 
the  king's  dominions  ;  and  if  the  principaPs  of- 
fence is  committed  in  one  county,  and  the 
other  offence  in  another,  such  accessaries 
may  be  tried  in  either ;  and  by  ^  10,  a  similar 
provision  is  made  with  respect  to  accessaries 
after  the  fact  to  felony. 

As  to  tteasons.  By  35  H.  YIII.  c.  2.  (which 
is  not  repealed  by  I  and  2  P.  and  M.  c.  10,  see 
1  East,  F.  C.  103.)  all  treasons  or  misprisions 
of  treason  committed  out  of  the  reaim,  may 
be  tried  in  the  court  of  King's  Beneb»  by  a 
iury  of  the  county  in  which  the  court  sits,  or 
by  a  special  commission  in  any  county  in  Eng- 
land.   See  Chit.  Cr.  L.  188. 

An  indictment  for  bigamy  may,  by  9  Geo. 
IV.  c.  31,  ^  22,  be  tried  in  the  county  where 
the  offender  is  apprehended,  or  is  in  custodr, 
the  same  as  if  the  offence  bad  been  sciasliy 
committed  there. 

In  an  indictment  for  a  libel  the  venue  must 
be  laid  in  the  county  where  the  publication 
took  place. 

Imiictments  for  offences  against  the  customs 
and  excise  may  be  tried  in  any  county  of  Eng- 
land. See  6  Geo.  I V.  c.  106  ss.  74  and  78 ;  and 
7  and  8  Geo.  IV.  c  53,  ^  43. 

Offences  committed  in  a  county  of  a  city  or 
town,  may  be  tried  in  the  county  at  huge. 
See  38  Geo.  III.  c.  52 ;  51  Geo.  III.  c.  100 ; 
60  Geo.  UI.  c.  4 ;  1  Geo.  IV.  c.  4.  If  the  in- 
dictment  states  the  felony  to  have  been  com- 
mitted in  the  coun^  at  large,  and  it  was  oom- 
mitied  in  the  county  of  a  city  or  town,  this  is 
bad.  Rex  v.  Mellor,  R.  and  R.  C.  144.  But 
if  the  offence  be  properly  laid  in  the  county 
of  a  town,  and  the  indictment  is  preferred  ia 
the  county  at  large,  it  need  not  be  averred  that 
that  is  the  next  adjoining  county  to  the  ooonty 
of  the  town.  Rex  «.  Goff,  id.  179.  The  26 
H.  VIII.  c.  6,  ^  6,  which  makes  felonies  in 
Wales  triable  in  the  next  English  county,  ex- 
tends to  felonies  created  since  that  ststnta. 
Rex  V.  Wyndham,  id.  197. 

travelling  by  water. 
^2R.S.727,$43,fla 
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answer.    But  a  fresh  Mil  may  afterwarda  be  prefened  to  a  anbaequent 
gtrand  jury.    If  they  are  aalisfied  of  the  truth  of  the  accusation, 
[•306]    they  then  •indorse  upon  it,  "  a  true  bill ;"  anciently,  "  biUa  vera/* 
The  indictment  is  then  said  to  be  found,  and  the  party  stands  in- 
dicted.    But  to  find  a  bill  there  mttst  at  least  twelve  of  the  jury  agree  :  for 
80  tender  is  the  law  of  England  of  the  lives  of  the  subjects,  that  no  man 
can  be  convicted  at  the  suit  of  the  king  of  any  capital  ofience,  unless  by  the 
unanimous  voice  of  twenty-four  of  his  equals  and  neighbours  :  that  is,  by 
twelve  at  least  of  the  grand  jury,  in  the  first  place,  assenting  to  the  accu- 
aation  :  and  afterwards,  by  the  whole  petit  jury,  of  twelve  more,  finding 
him  guilty,  upon  his  trial.     But  if  twelve  of  the  grand  jury  assent,  it  is  a 
good  presentment,  though  some  of  the  rest  disagree  (r).     And  the  indict- 
ment, when  so  found,  is  publicly  delivered  into  court. 
Indictments  must  have  a  precise  and  sufficient  certainty  (10).    By  i 

(r)  t  HaL  P  C.  101. 


(10)  The  following  general  nilet,  ae  ipAhe 
form  of  the  indictment,  may  be  found  asefal. 
The  indictment  mojt  state  the  facts  of  the 
erime  with  as  much  oeitainty  as  the  nature  of 
the  case  will  admit.  Cowp.  682.  5  T.  R. 
61 1 — 023.  Therefore,  an  indictment  charging 
the  defendant  with  obtaining  money  by  false 
pretences,  witboat  •tatint  what  were  the  par- 
ticular pretences,  is  insufficient.  3  T.  R.  581. 
The  cases  of  indictment  for  being  a  common 
aoold  or  banrmtor,  or  for  keeping  a  disorderiy 
house,  or  for  conspiracy,  may  be  considered 
as  exceptions  to  the  general  rule.  2  T.  R. 
686.  1 T.  R.  754.  2  B.  dc  A.  205.  And  an 
indictment  for  endeaTOuring  to  incite  a  sol- 
dier to  commit  an  act  of  mutiny,  or  a  servant 
to  rob  his  master,  without  stating  the  partica- 
lar  means  adopted,  may  alw  be  conaiaered  as 
an  exception.    1  B.  dc  P.  180. 

The  indictment  ought  to  be  certain  to  erery 
intent,  and  without  any  intendment  to  the 
oonirarf.  Cro.  Elis.  490.  Cro.Jae.20.  But 
this  strictness  does  not  so  far  prevail,  as  to 
render  an  indictment  invalid  in  consequence 
of  the  omission  of  a  letter,  which  does  not 
change  the  word  into  another  of  different  sig- 
nification, as  underlood  for  underwtoodt  and  re- 
ctvd  for  m»ttMd,  1  Leach,  134. 145 ;  and  if  the 
sense  be  dear,  nice  objections  ought  not  to  be 
regarded,  5  East,  259;  and  in  stating  mere 
matter  of  inducement,  not  so  much  certainty 
is  required  as  in  stating  the  offence  itself.  1 
Ventr.  170.  Com.  Dig.  Indictment,  6.  The 
ehane  mast  be  sufficiently  explicit  to  support 
itself ;  for  no  latitude  of  mtention  ean  be  al- 
lowed to  include  any  thing  more  than  is  ex- 
pressed. 2  Burr.  1127.  2M.&S.381.  And 
every  crime  must  appear  on  the  face  of  the  re* 
oord  with  a  scropulous  certainty,  Cald.  187, 
so  that  it  may  be  undersood  by  every  one,  al- 
leging all  the  requisites  that  constitute  the  of- 
fence ;  and  that  every  averment  must  be  so 
stated,  that  Uie  party  accused  may  know  the 
general  nature  of  the  crime  of  which  he  is  ac- 
cosed,  and  who  the  accusers  are,  whom  be 
will  be  ealled  upon  to  answer.  1  T.  R.  60 ; 
and  as  a  branch  of  this  rule  it  is  to  be  observ- 
ed, that  in  describing  some  crimes,  technical 
phrasee  and  expressions  are  required  to  be 
used,  to  express  the  precise  idea  which  tihe 


law  entertains  of  the  offenoe ;  eee  the  i 
ees  in  the  text.  The  offence  most  be  positive- 
ly charged,  and  not  stated  by  way  of  recital, 
so  that  the  words  "  that  whereas"  prefixed, 
will  render  it  invalid.  2  Stra.  900.  n.  1.  8 
Lord  Ray.  1363.  Stating  an  offence  in  th» 
disjunctive  is  bad.  2  Stra  001. 200.  and  ae» 
further,  1  Chit.  C.  L.  2  ed.  236.  RepognaB- 
cy,  in  a  material  matter,  may  be  fatal  to  th* 
indictment.  5  East,  254^  But  though  th» 
indictment  must  in  all  respecU  be  oertam,  yet 
the  introduction  of  averments  altogether  au- 
perfluous  and  immaterial  will  seldom  preju- 
dice. For  if  the  indictment  ean  be  sapport- 
ed  without  the  words  which  are  bad,  they  may 
on  arrest  of  judgment  be  rejected  as  surplus- 
age. 1  T.  R.  322.  1  Leach,  474.  3  Stark. 
26;  and  see  further  as  to  repugnancy  and 
surplusage,  1  Chit.  C.  L.  2  ed.  332.  838. 
&c. 

Presumptions  of  law  need  net  be  stated,  4 
M.  dc  8. 105.  2  Wile.  147 ;  neither  need  focts 
of  which  the  court  will  ex  officio  take  notice. 
See  ante,  3  book,  283.  note  (1).  It  is  not  ne- 
cessary  to  state  •  corndtuim  ^  law  resultiiif 
from  the  facU  of  a  ca^e,  it  suffices  to  state  tke 
facts  and  leave  the  court  to  draw  the  inference. 
2  Leach,  941.  Neither  ia  it  necessary  to  atal* 
mere  matter  of  evidmott  which  the  proeecutor 
proposes  to  adduoe,  unless  it  alters  the  of- 
fence; for  if  so,  it  would  make  the  indict- 
ment as  long  as  the  evidence.  1  Stra.  138. 
140.  Forst.  194.  2  B.  &  A.  205.  In  gene- 
ral, all  mattera  of  defmee  must  come  from  th« 
defendant,  and  need  not  be  anticipated  or  stat- 
ed by  the  proeecutor.  5  T.  R.  84.  2  Leaeb, 
580.  2  East,  10.  And  it  is  never  neceesarjr 
to  negative  all  the  exceptions  which,  by  some 
other  statots  than  that  which  creates  the  of- 
fence, might  render  it  letaU  for  these  most  ba 
shewn  by  defendant  for  ois  own  justification. 
2  Burr.  1036.  1  Bla.  Rep.  230.  Faeto  whiek 
lie  more  particularly  within  the  defendant's 
than  the  prosecutor's  knowled^.  need  not  be 
shewn  with  more  than  a  certainty  to  a  com- 
mon inUnt  5  T.  R.  607.  Hawk.  h.  2.  e.  8S. 
s.  112.  If  niotiot  be  neeessarr  to  raise  A* 
duty  which  the  defendant  is  alleged  to  haw 
broken,  it  should  be  averred ;  but  where 
knowledge  must  .be  prssnmed,  and  the  evsat 
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tote  1  Hen.  y.  c.  5.  all  indictments  must  set  forth  the  christian  name,  sir- 
name,  and  addition  of  the  state,  and  degree,  mystery,  town  or  place,  and 
the  county  of  the  offender  :  and  all  this  to  identify  his  person  (11).  The 
tifMf  and  place^  are  also  to  he  ascertained  by  naming  the  day,  and  town- 
ship, in  which  the  fact  was  committed  :  though  a  mistake  in  these  points 
is  in  general  not  held  to  be  material,  provided  the  time  be  laid  previous  to 
the  finding  of  the  indictment,  and  the  place  to  be  within  the  jurisdiction  of  the 
court ;  unless  where  the  place  is  laid,  not  merely  as  a  venue,  but  as  part  of 
the  description  of  the  fact  (s)  (12).  But  sometimes  the  time  may  be  very' 
material,  where  there  is  any  situation  in  point  of  time  assigned  for  the  pro- 
secution of  ofienders :  as  by  the  statute  7  Will.  III.  c.  3.  which  enacts,  that 
no  prosecution  shall  be  had  for  any  of  the  treasons  or  misprisions  therein 
mentioned  (except  an  assassination  designed  or  attempted  on  the  person 
of  the  king),  unless  the  bill  of  indictment  be  found  within  three  years  after 
the  offence  conunitted  (t) :  and  in  case  of  murder,  the  time  of  the  death 


(«)  S  Hawk.  p.  C.  4S5. 


(0  Post.  949. 


lies  alike  in  the  knowledge  of  all  men,  it  is 
never  necessary  either  to  state  or  prove  it.  5 
T.  R.  621 .  If  a  request  or  demand  is  necessa- 
ry to  conplete  the  offence,  it  mast  be  suted 
in  the  indictment.  8  East,  52,  3.  1  T.  R. 
316.    Cald.  5M.     Where  an  evil  intent  accom- 


diet  or  outlaw rVt  or  hy  confession,  default,  or 
otherwise,  shall  be  $tayed  or  rtwrted  for  want 
of  the  averment  of  any  matter  unnecessary 
to  be  proved ;  nor  for  the  omission  of  the 
words, '  as  appears  by  the  record,*  or,  *  with 
force  and  arms,*  or,  *  against  the  peace  ;*  nor 
panying  an  act  is  necessary  to  constitute  such  for  the  insertion  of  the  words,'  '  against  the 
act  a  crime,  the  intent  must  be  alleged  in  the  form  of  the  statute,'  instead  of, '  against  the 
indictment  and  proved.    2  Stark.  245.    R.  &    form  of  the  statutes,'  or  rice  versft  ;   nor  for 


R.  C.,C.  365.  1  Hale,  561.  2  East,  P.  C. 
514,  5.  2  R.  &  R.  C.  C.  317.  Indictments 
must  be  in  English.  4  Geo.  II.  c.  26.  6  Geo. 
I(.  c.  6.  But  if  any  document  in  a  foreign 
lan^age,  as  a  libel,  be  necessarily  introduc- 
ed. It  should  be  set  out  in  the  original  tongue, 
and  then  translated,  shewing  its  applications,  6 
T.  R.  162.  7  Moore,  1 ;  but  it  has  been  said 
to  be  both  needless  and  dangerous  to  trans- 
late it.  1  Saund.  242.  n.  1.  By  the  same  acu, 
sututes  4  Geo.  II.  c.  26.  and  6  Geo.  [I.  c.  14. 
all  indictments  must  be  in  words  at  length,  and 
therefore  no  abbreviations  can  be  admitted.  2 
Hale,  170,  n.  g.  Nor  can  any  figures  be  al- 
lowed in  indictments,  but  all  numbers  must  be 
expressed  in  words  at  length ;  but  to  this  rule 


that  any  person  or  persons  mentioned  in  the 
indictment  or  information,  is  or  are  designat- 
ed by  a  name  of  oflice,  or  other  descriptive  ap- 
pellation, instead  of  bis,  her,  or  their  proper 
name  or  names ;  nor  for  omitting  to  state  the 
time  at  which  the  offence  was  committed,  in 
any  case  where  time  is  not  the  essence  of 
the  offence ;  nor  for  stating  the  time  imper- 
fectly ;  not  for  stating  the  offence  tn  have  been 
committed  on  a  day  subsequent  to  the  finding 
of  the  indictment  or  exhibiting  the  informa- 
tion, or  on  an  impossible  day,  or  on  a  day  that 
never  happened ;  nor  for  want  ti^  a  proper  or 
perfect  venue,  where  the  court  shall  appear  by 
the  indictment  or  information  to  have  nad  ju- 
risdiction over  the  offence."    The  objections 


there  is  an  exception,  in  case  of  forgery,  and    enumerated  in  this  clause  are  no  longer  avail- 
threatening  letters,  when  a/oe  «imi7e  of  the  in-    able,  either  in  arrest  of  judgment,  or  by  writ 


strument  forged  must  be  given  in  the  indict- 
ment.   2  Hale,  170.  146. 

As  to  the  insertion  of  several  counts  in  an 
indictment,  see  ]  Chit.  C.  L.  248  to  250 ;  and 
as  to  when  part  of  a  count  may  be  found,  id. 
350  to  252.  As  to  the  joinder  of  several  offen- 
'ces,  id.  253  to  256.    As  to  variances,  id.  2  ed. 


of  error,  because  it  enacts  that  judgment  shall 
not  be  atayed^  which  applies  to  motions  in  ar- 
rest of  judgment ;  or  rtvened^  which  applies  to 
writs  of  error.  But,  it  seems,  that  any  of 
these  objections  will  still  be  available  on  de- 
murrer, where  the  prisoner  prays  judgment  in 
his  favour,  and  if  his  demurrer  is  allowed, 


.  294.      As  to  the  amendment  of  indict-    judgment  is  neither  stayed  nor  reversed,  bdt 
menu,  id.  297  to  296 ;  and  when  an  indict-    ^iven  in  his  favour.    See  further  on  this  sub- 

ment  may  be  quashed,  id.  299  to  304.    As  to    jeet,  Car.  Or.  L.  46,  et  seq.,  and  the 

the  power  of  a  court  of  equity  to  stay  indict- 
ment, id.  2  ed.  304.  As  to  when  an  action  as 
well  as  an  indictment  may  be  brought,  see 
ante,  a 

(11)  In  New-York,  these  and  other  defects 
of  form  not  tending  to  the  prejndice  of  the  de- 
fendant, do  not  affect  an  indictment.  (2  R.  S. 
728,  ^  52.) 


(i2)  By  7  Geo.  IV.  c.  64,  ^  20,  "  no  jvdg- 
t  or  information,  for 


!  upon  any  indictment 
any  felony  or  misdemeanor,  whether  after  ver- 

Vol.  II. 


there  cited. 

If  the  name  of  a  prisoner  is  unknown,  and 
he  refuse  to  disclose  it,  an  indictment  against 
him  as  a  person  whose  name  is  to  the  jurors 
unknown,  but  who  is  personally  brought  be- 
fore the  jurors  by  the  keeper  of  the  prison, 

will  be  sufficient.    Rex  v. ,  R.  ana  R.  C. 

G.  489.  But  an  indictment  against  him  as  a 
person  to  the  jurors  unknown,  without  some- 
thing to  ascertain  whom  the  grand  jury  mea&t 
to  designate,  is  insufficient.    Id.  ibid. 
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must  be  laid  within  a  year  and  a  day  after  the  mortal  stroke  was  given. 
The  offence  itself  must  also  be  set  forth  with  clearness  and  certainty ;  and 
in  some  crimes  particular  words  of  art  must  be  used,  which  are  so  appro- 
priated by  the  law  to  express  the  precise  idea  which  it  entertains 
[•307]  of  the  •offence,  that  no  other  words,  however  synonymons  they 
may  seem,  are  capable  of  doing  it.  Thus,  in  treason,  the  facts 
must  be  laid  to  be  done,  *'  treasonably  and  against  his  aUegiance  ;"  an- 
ciently, *^proditorte  et  contra  ligeantiae  suae  debitum  :'*  else  the  indictment 
is  void.  In  indictments  for  murder,  it  is  necessary  to  say  that  the  party 
indicted  "  murdered,"  not  "  killed,"  or  "  slew,"  the  other  ;  which  till  the 
late  statute  was  expressed  in  Latin  by  the  word  "  murdravit  (u)."  In  all 
indictments  for  felonies,  the  adverb ''  feloniously,"  ^^ felonies^  must  be  used  ; 
and  for  burglaries  also,  " burglariter,^  or  in  English,  "burglariously  :"  and 
all  these  to  ascertain  the  intent.  In  rapes,  the  word  "  ra/mt<,"  or  **  ra* 
vished,"  is  necessary,  and  mast  not  be  expressed  by  any  periphrasis  ;  in 
order  to  render  the  crime  certain.  So  in  larcenies  also,  the  words  "  fdo- 
nice  eepit  et  asportavitf  feloniously  took  and  carried  away,"  are  necessary  to 
every  indictment ;  for  these  only  can  express  the  very  offence.  Also  in 
indictments  for  murder,  the  length  and  depth  of  the  wound  should  in  gene- 
ral be  expressed,  in  order  that  it  may  appear  to  the  court  to  have  been  of  a 
mortal  nature  :  but  if  it  goes  through  the  body,  then  its  dimensions  are  im- 
material, for  that  is  apparently  sufficient  to  have  been  the  cause  of  the  death. 
Also,  where  a  limb,  or  the  like,  is  absolutely  cut  off,  there  such  description 
is  impossible  (v).  Lastly,  in  indictments,  the  value  of  the  thing,  which  is 
the  subject  or  instrument  of  the  offence,  must  sometimes  be  expressed.  In 
indictments  for  larcenies  this  is  necessary,  that  it  may  appear  whether  it 
be  grand  or  petit  larceny ;  and  whether  entitled  or  not  to  the  benefit  of 
clergy  (13) ;  in  homicide  of  all  sorts  it  is  necessary  ;  as  the  weapon  with 
which  it  is  committed  is  forfeited  to  the  king  as  a  deodand. 

The  remaining  methods  of  prosecution  are  without  any  previous  finding 
by  a  jury,  to  fix  the  authoritative  stamp  of  verisimilitude  upon  the  accusa- 
tion. One  of  these  by  the  common  law,  was  when  a  thief  was  taken  tcUh 
the  mainour^  that  is,  with  the  thing  stolen  upon  him  in  manu.  For  he  might, 
when  so  detected  flagrante  delicto,  be  brought  into  court,  ar- 
[•308]    raigned,  and  tried,  without  indictment :  as  by  the  •Danish  law 

(M)  See  Book  III.  page  321.  («)  5  Rep.  122. 


(13)  There  are  some  recent  eaactments,  re-  be  laid  in  the  commisaioneis,  witkoat  : 

spectin^   indictmenu  for   larceny,  which  it  them.    Bj  7  and  8  Geo.  IV.  c.  29,  ^  21,  in  in^ 

seems  important  to  notice  here.    By  7  Geo.  dictmenta  for  stealing  records,  Ace,  it  is  on- 

IV.  0.  64,  ^  14,  "to  remove  the  difficulty  of  necessary  to  allege  either  that  the  article  is 

stating  the  names  of  all  the  owners  of  proper-  the  property  of  any  person,  or  that  it  is  of  any 

ty  in  the  case  of  partners  and  other  joint  own-  yalue.^     By  6  22  a  similar  provision  is  i 


era,"  the  property  of  partners  may  be  laid  in  respecting  wills.  By  ^  44,  where  the  i 
any  one  partner  by  name,  and  another,  or  rials  therein  enamerated  are  fiied  in  aiqr 
others. t  By  ^  15.  property  belonging  to  coun-  square,  street,  or  other  like  place,  it  is  unae- 
ties,  &c.,  may  be  laid  in  the  inhabitants,  with-  cessary  to  allege  them  to  be  the  property  of 
oat  naming  them.  By  ^  16,  property  ordered  any  person.  And  by  ^  46,  in  indictments 
for  the  use  of  the  poor  of  parishes,  &c.  may  against  tenanta  and  lodgers  for  stealing  pio- 
b9  laid  in  the  overseers,  without  naming  them ;  perty  from  houses  or  apartments  let  to  then^ 
and  materials,  &c.,  for  repairing  highways,  the  property  may  be  laid  either  in  the  owner 
may  be  laid  to  be  the  property  of  the  survey-  or  person  letting  to  hire.  For  the  cases  bear- 
er, without  naming  him.  By  6  17,  property  ing  upon  this  subject,  see  Car.  Cr.  L.  25,  at 
of  turnpike  trustees  may  be  laid  in  the  tnia-  seq. ;  Col.  Crim.  Stat.  329  :  and  see  a  full  and 
teas,  without  naming  them.  And  by  ^  18,  able  summary  of  the  law  of  larceny,  id.  32Sk 
property  undar  commissioners  of  aewers  may  343. 

t  Sees  R.  8.727,^46.  t  ^ R- 9- 660,  $  60. 
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lie  miglii  be  taken  and  .luaged  upon  the  spot,  without  accusation  or 
trial  (to).  But  this  proceeding  was  taken  away  by  several  statutes  in  the 
reign  of  Edward  the  Third  (x) :  though  in  Scotland  a  similar  process  re- 
mains to  this  day  (y).  So  that  the  only  species  of  proceeding  at  the  suit 
of  the  king,  without  a  previous  indictment  or  presentment  by  a  grand  jury, 
now  seems  to  be  that  of  information, 

III.  Informations  are  of  two  sorts  :  first,  those  which  are  partly  at  the 
suit  of  the  king,  and  partly  at  that  of  a  subject ;  and  secondly,  such  as  are 
only  in  the  name  of  the  Jung.  The  former  are  usually  brought  upon  penal 
statutes,  which  inflict  a  penalty  upon  conviction  of  the  offender,  one  part 
to  the  use  of  the  king,  and  another  to  the  use  of  the  informer ;  and  are  a 
sort  of  qui  tarn  actions  (the  nature  of  which  was  explained  in  a  former 
book  (^),  only  carried  on  by  a  criminal  instead  of  a  civil  process  :  upon 
which  I  shall  therefore  only  observe,  that  by  the  statute  31  £liz.  c.  5.  no 
j^rosecution  upon  any  penal  statute,  the  suit  and  benefit  whereof  are  limited 
in  part  to  the  king  and  in  part  to  the  prosecutor,  can  be  brought  by  any 
common  informer  after  one  year  is  expired  since  the  commission  of  the  of- 
fence ;  nor  on  behalf  of  the  crown  after  the  lapse  of  two  years  longer  ;  nor, 
where  the  forfeiture  is  originally  given  only  to  the  king,  can  such  prosecu- 
tion be  had  after  the  expiration  of  two  years  from  the  commission  of  the 
offence  (14). 

The  informations  that  are  exhibited  in  the  name  of  the  king  alone,  are 
also  of  two  kinds  :  first,  those  which  are  truly  and  properly  his  own  suits, 
and  filed  ex  officio  by  his  own  immediate  officer,  the  attorney-general ; 
secondly,  those  in  which,  though  the  king  is  the  nominal  prosecutor,  yet  it 
is  at  the  relation  of  some  private  person  or  common  informer ;  and  they  are 
filed  by  the  king's  coroner  and  attorney  in  the  court  of  king's  bench,  usu- 
ally called  the  master  of  the  crown-office,  who  is  for  this  purpose  the  stand- 
ing officer  of  the  public.  The  objects  of  the  king's  own  prosecutions, 
filed  ex  officio  by  his  own  attorney-general,  are  properly  such  •enor-  [•SOQ] 
mous  misdemeanors,  as  peculiarly  tend  to  disturb  or  endanger  his 
government,  or  to  molest  or  affront  him  in  the  regular  discharge  of  his  royal 
functions.  For  ofiences  so  high  and  dangerous,  in  the  punishment  or  pre- 
vention of  which  a  moment's  delay  would  be  fatal,  the  law  has  given  to 
the  crown  the  power  of  an  immediate  prosecution,  without  waiting  for  any 
previous  application  to  any  other  tribunal :  which  power,  thus  necessary, 
not  only  to  the  ease  and  safety,  but  even  to  the  very  existence  of  the  execu- 
tive magistrate,  was  originally  reserved  in  the  great  plan  of  the  English 
constitution,  wherein  provision  is  wisely  made  for  the  due  preservation  of 
all  its  parts.  The  objects  of  the  other  species  of  informations,  filed  by  the 
master  of  the  crown-office  upon  the  complaint  or  relation  of  a  private  sub- 
ject, are  any  gross  and  notorious  misdemeanors,  riots,  batteries,  libels,  and 
other  immoralities  of  an  atrocious  kind  (a),  not  peculiary  tending  to  disturb 
the  government  (for  those  are  left  to  the  care  of  the  attorney-general),  but 
which,  on  account  of  their  magnitude  or  pernicious  example,  deserve  the 
most  public  animadversion  (15).    And  when  an  information  is  filed,  either 

(w)  Stieimh.  dtjttn  Siuon.  I  i,  e.  5.  (s)  See  Book  III.  page  169. 

(X)  i  HaJ.  P.  C.  M.  (a)  9  Hawk.  P.  C.  960. 

(y)  Lord  Kaima,  I.  331. 

(14)  See  2  R.  S.  297,  ^  29,  &c  take  into  consideration  the  whole  of  the  eir- 

(15)  And  see  farther  as  to  for  what  causes  cumstances  of  the  charge  before  they  lead 
the  eourt  will  grant  this  information,  1  Chit,  their  sanction  to  this  extraordinary  mode  of 
C.L.  3  ed.  8i9  to  856.    The  court  will  always  prosecution.     They  will  obserre  the  timt  of 
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thus,  or  by  the  attorney-general  ex  officio,  it  must  be  tried  by  a  petit  jury  of 
the  county  where  the  offence  arises :  after  which,  if  the  defendant  be 
found  guilty,  the  court  must  be  resorted  to  for  his  punishment. 

There  can  be  no  doubt  but  that  this  mode  of  prosecution  by  informstion 
(or  suggestion),  filed  on  record  by  the  king^s  attorney-general,  or  by  bis 
coroner  or  master  of  the  crown-office  in  the  court  of  king's  bench,  is  as 
ancient  as  the  common  law  itself  (b).  For  as  the  king  was  bound  to  pio- 
secute,  or  at  least  to  lend  the  sanction  of  his  name  to  a  prosecutor,  whenever 
the  grand  jury  informed  him  upon  their  oaths  that  there  was  a  sufficient 
ground  for  instituting  a  criminal  suit :  so,  when  these  his  immediate  officers 
were  otherwise  sufficiently  assured  that  a  man  had  committed  a  gross  mis- 
demeanor, either  personally  against  the  king  or  his  goverment,  or  against 
the  public  peace  and  good  order,  they  were  at  liberty,  without  waiting  for 

any  farther  intelligence,  to  convey  that  information  to  the  conn  of 
[•310]    king's  bench  by  a  •suggestion  on  record,  and   to  carry  on  the 

prosecution  in  his  majesty's  name.  But  these  informations  (of 
every  kind)  are  confined  by  the  constitutional  law  to  mere  misdemeanors 
only :  for,  whenever  any  capital  ofience  is  charged,  the  same  law  requires 
that  the  accusation  be  warranted  by  the  oath  of  twelve  men,  before  the 
party  shall  be  put  to  answer  it.  And,  as  to  those  ofiences,  in  which  infor- 
mations were  allowed  as  well  as  indictments,  so  long  as  they  were  confined 
to  this  high  and  respectable  jurisdiction,  and  were  carried  on  in  a  legal  and 
regular  course  in  his  majesty's  court  of  king's  bench,  the  subject  had  no 
reason  to  complain.  The  same  notice  was  given,  the  same  process  was 
issued,  the  same  pleas  were  allowed,  the  same  trial  by  jury  was  had,  the 
same  judgment  was  given  by  the  same  judges,  as  if  the  prosecution  had 
originally  been  by  indictment.  But  when  the  statute  3  Hen.  VII.  c.  1. 
had  extended  the  jurisdiction  of  the  court  of  star-chamber,  the  members  of 
which  were  the  sole  judges  of  the  law,  the  fact,  and  the  penalty;  and 
when  the  statute  1 1  Hen.  VII.  c.  3.  had  permitted  informations  to  be 
brought  by  any  informer  upon  any  penal  statute,  not  extending  to  life  or 
member,  at  the  assises  or  before  the  justices  of  the  peace,  who  were  to 
hear  and  determine  the  same  according  to  their  own  discretion ;  then  it  was, 
that  the  legal  and  orderly  jurisdiction  of  the  court  of  king's  bench  fell  into 
disuse  and  oblivion,  and  Empson  and  Dudley,  (the  wicked  instruments  of 
king  Henry  VII.)  by  hunting  out  obsolete  penalties,  and  this  tyrannical 

(b)  1  Show.  118. 

making  the  application,  and  whether  a  long  complained  of.    3  B.  &  A.  432.  , 

interral  has  elapsed  since  the  injury,  and  to        (16)  If  an  information,  or  an  indictment  w 

what  cause  it  may  be  fairly  ascribed;  also  the  a  misdemeanor   removed   into  the  court  « 

eindence  on  which  the  charge  is  foanded,  and  king's  bench  by  certiorari,  be  not  of  soch  i^ 

weigh  the  probabilities  which  it  seems  to  offer :  portance  as  to  be  tried  at  the  bar  of  the  coon, 

they  will  also  examine  the  character  and  mo-  it  is  sent  down  by  writ  of  nisi  prius  ^^^^ 

tives  of  the  applicant,  at  least  his  share  in  the  county  where  the   crime  is  charged  to  wn 

matter  before  them  ;  and  they  will  look  for-  been  committed,  and  is  there  tried  by^®^' 

ward  to  the  consequences  of  the  measnre  they  mon  or  special  jury,  like  a  record  in  s  civu  v- 

are  reouested  to  srant,  in  the  peculiar  situa-  tion  ;  and  if  the  defendant  i»  fooiid  ^"'^'^ 

tion  of  the  defendant.    1  Bla.  Rep,  542.     In  must  afterwards  receive  judgment  Iron  w 

applications  of  this  nature  for  libels,  the  aopli-  king's  bench.    But  where  an  indictro«ot » 

cant  roust,  unless  the  charge  be  general,  shew  treason  or  felony  is  removed  by  ^'^"^Lg^ 

his  innocence  of  the  matter  imputed  to  him.  law  upon  the  subject  will  be  found  folly »»^ 

See  Dougl.  284.  387, 588.     1  Burr.  402.    6  T.  by  lord  Hale  in  2  P.  C.  41.  .  .  ,  ^• 

K.  294.    4  id.  285.    5  B.  &  A.  595.    1  D.  &        If  the  treason  of  felony  i'^  be  tried  tf  «« 

R.  J97.    2  Chit.  Rep.  163.    In  applications  prius  under  the  14  Hen.  VI.  c.  '-"'•JjJJ 

against  magistrates,  the  applicant  must  direct-  court  sends  a  transcript  of  the  record,  sna 

ty  impute  conupt  motives  for  the  miscoadact  the  record  itself.    2  Hal.  P.  C.  3-   4  i/O*  < 
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mode  of  prosecution,  with  other  oppressive  devices  (<;)  continually  harassed 
the  subject,  and  shamefully  enriched  the  crown.  The  latter  of  these  acts 
was  soon  indeed  repealed  by  statute  1  Hen.  VIII.  c.  6.  but  the  court  of 
star-cbamber  continued  in  high  vigour,  and  daily  increasing  its  authority, 
for  more  than  a  century  longer;  tiU  finally  abolished  by  statute  16  Cat.  I. 
c.  10. 

Upon  this  dissolution  of  the  old  common  law  (d)  authority  of  the  court 
of  king's  bench,  as  the  cwlos  morum  of  the  nation,  being  found  necessary 
to  reside  somewhere  for  the  peace  and  good  government  of  the 
kingdom,  was  again  revived  in  ^practice  (e).  And  it  is  observable,  [*31 1] 
that  in  the  same  act  of  parliament  which  abolished  the  court  of 
star-chamber,  a  conviction  by  information  is  expressly  reckoned  up,  as  one 
of  the  legal  modes  of  conviction  of  such  persons  as  should  offend  a  third 
time  against  the  provisions  of  that  statute  (/).  It  is  true,  sir  Matthew 
Hale,  who  presided  in  this  court  soon  after  the  time  of  such  revival,  is 
said  {g)  to  have  been  no  freind  to  this  method  of  prosecution :  and,  if  so,  the 
reason  of  such  his  dislike  was  probably  the  ill  use  which  the  master  of  the 
crown-office  then  made  of  his  authority,  by  permitting  the  subject  to  be 
harassed  with  vexatious  informations,  whenever  applied  to  by  any  mali- 
cious (NT  revengeful  prosecutor  ;  rather  than  his  doubt  of  their  legality,  or 
propriety  upon  urgent  occasions  (A).  For  the  j>o wer  of  filing  informations, 
without  any  control,  then  resided  in  the  breast  of  the  master  :  and,  being 
filed  in  the  name  of  the  king,  they  subjected  the  prosecutor  to  no  costs, 
though  on  trial  they  proved  to  be  groundless.  This  oppresive  use  of  them, 
in  the  times  preceding  the  revolution,  occasioned  a  struggle,  soon  after  the 
accession  of  king  William  (t),  to  procure  a  declaration  of  their  illegality  by 
the  judgment  of  the  court  of  king*s  bench.  But  sir  John  Holt,  who  then 
presided  there,  and  all  the  judges,  were  clearly  of  opinion,  that  this  proceed- 
ing was  grounded  on  the  common  law,  and  could  not  be  then  impeached. 
And,  in  a  few  years  afterwards,  a  more  temperate  remedy  was  applied  in 
parliament,  by  statute  4  and  5  W.  &  M.  c.  18.  which  enacts,  that  the  clerk 
of  the  crown  shall  not  file  any  information  without  express  direction  from 
the  court  of  king's  bench :  and  that  every  prosecutor,  permitted  to  promote 
such  information,  shall  give  security  by  a  recognizance  of  twenty  pounds 
(which  now  seems  to  be  too  small  a  sum)  to  prosecute  the  same  with  ef- 
fect ;  and  to  pay  costs  to  the  defendant,  in  case  he  be  acquitted  thereon, 
unless  the  judge,  who  tries  the  information,  shall  certify  there  was  rea- 
sonable cause  for  filing  it ;  and,  at  all  events,  to  pay  costs,  unless 
*the  information  shall  be  tried  within  a  year  after  issue  joined.  [*312] 
But  there  is  a  proviso  in  this  act,  that  it  shall  not  extend  to  any 
other  informations  than  those  which  are  exhibited  by  the  master  of  the 
crown-ofiice  :  and,  consequently,  informations  at  the  king's  own  suit,  filed 
by  his  attorney-general,  are  no  way  restrained  thereby. 

There  is  one  species  of  informations,  still  farther  regulated  by  statute  9 
Ann.  c.  20.  vis.  those  in  the  nature  of  a  writ  oiquo  warranto  ;  which  was 
shewn,  in  the  preceding  book  (A:),  to  be  a  remedy  given  to  the  crown 
against  such  as  had  usurped  or  intruded  into  any  office  or  franchise.  The 
modem  information  tends  to  the  same  purpose  as  the  ancient  writ,  being 

(e)  1  And.  197.  iff)  9  Mod.  46a 

ii)  A  Mod.  4M.  (A)  1  Saiind.  801.    1  Sid.  174. 

(tl  Styl.  Rep.  917.  M9.    Styl.  Pntct.  Rm.  Ht.  In-       (t)  M.  1  W.  &  M.  ft  Mod.  459.  Comb.  141.  Far. 

fonaatiM),  paga  187.  («W.  1657.)   8  Sid.  71.    1  Sid.  161.    1  Show.  106. 
Ids.  U)  S«eBookUI.pac«96S. 

</)  Stat. M Car. I.e.  10, «. 6. 
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generally  made  use  of  to  try  the  civil  rights  of  such  franchises ;  tliongh  it 
is  commenced  in  the  same  manner  as  other  informations  are,  by  leare  of 
the  court,  or  at  the  will  of  the  attorney-general :  being  properly  a  cnminal 
prosecution,  in  order  to  fine  the  defendant  for  his  usurpation,  as  well  as  to 
oust  him  from  his  office ;  yet  usually  considered  at  present  as  merely  a 
civil  proceeding  (17),  (18). 

These  are  all  the  methods  of  prosecution  at  the  suit  of  the  king.  There 
yet  remains  another,  which  is  merely  at  the  suit  of  the  subject,  and  is  called 
an  appeal. 

IV.  An  appeal,  in  the  sense  wherein  it  is  here  used,  does  not  sigoiiy 
any  complaint  to  a  superior  court  of  an  injustice  done  by  an  inferior  one, 
which  is  the  general  use  of  the  word ;  but  it  here  means  an  original  suit, 
at  the  time  of  its  first  commencement  (J).  An  appeal  therefore,  when 
spoken  of  as  a  criminal  prosecution,  denotes  an  accusation  by  a  private 
subject  against  another,  for  some  heinous  crime  ;  demanding  ponishnneDt 
on  account  of  the  particular  injury  suffered,  rather  than  for  the  offence 
against  the  public.  As  this  method  of  prosecution  is  still  in  force,  I  cannot 
omit  to  mention  it :  but  as  it  is  very  little  in  use,  on  account  of  the 
[•31 3]  •great  nicety  required  in  conducting  it,  I  shall  treat  of  it  very 
briefly  ;  referring  the  student  for  more  particulars  to  other  more 
voluminous  compilations  (m)  (19). 

This  private  process,  for  the  punishment  of  public  crimes,  had  probably 
its  original  in  those  times  when  a  private  pecuniary  satisfaction,  called  i 
wersgildf  was  constantly  paid  to  the  party  injured,  or  his  relations,  to  ei- 
plate  enormous  offences.  This  was  a  custom  derived  to  us,  in  Gommon 
with  other  northern  nations  (n),  from  our  ancestors,  the  ancient  Germans; 
among  whom,  according  to  Tacitus  {o) ,  "  luitur  komicidium  certo  amento- 
rum  ac  peeorum  numerd ;  redpitque  satisfactionem  ufiiversa  domus  (/))."  ^ 
the  same  manner  by  the  Irish  Brehon  law,  in  case  of  murder,  the  Breboo 
or  judge  was  used  to  compound  between  the  murderer  and  the  friends  of 
the  deceased  who  prosecuted  him,  by  causing  the  malefactor  to  give  unto 
them,  or  to  the  child  or  wife  of  him  that  was  slain,  a  recompense  which 
they  called  an  eriach  (q).  And  thus  we  find  in  our  Saxon  laws  (paitico- 
larly  those  of  king  Athelstan)  (r)  the  several  weregilds  for  homicide  esu- 
blished  in  progressive  order  from  the  death  of  the  ceorl  or  peasant,  up  to 
that  of  the  king  himself  {s).  And  in  the  laws  of  king  Henry  I.  {t)  we  hare 
an  account  of  what  other  offences  were  then  redeemable  by  weregild,  and 
what  were  not  so  (u).  As  therefore  during  the  continuance  of  this  cos- 
en  rt  Is  derried  from  the  French,  **  appeOer,**  the  (r)  Judie,  CMt.  Lmtd.  WUk.  71.  .  ..^^ 
▼erb  active,  which  signifies  to  call  upon,  summon,  (»)  The  weregild  of  a  ceorl  was  SCfi  *!|2*5!3 
<er  challenge  one ;  and  not  the  verb  neuter,  which  that  of  the  kmg  30,000 ;  each  thiysma  l)0"VT"2 
signifies  the  same  as  the  ordinary  sense  of  "appeal"  to  about  a  shilling  of  oar  present  moner.  i» 
English.  weregild  of  a  subject  was  paid  entirely  to  tte  ^ 

(m)  9  Hawk.  P.  G.  ch.  83.  tions  of  the  party  slain ;  but  that  of  tlie  W^ 

(»)  Stierah.  dt  jun  Swim,  h  8,  e.  4 .  divided ;  one  half  being  paid  to  the  pubUc,  tbe  oim 

(o)  de  M.G.e.il.  to  the  royal  family. 

(9)  And  in  another  place,  (e.  IS.)"  DWtctw,  pro        (n  c.  IS.  ^nad  w 

ptoao  poenamMj  eqvorum  peeonanqu*  numero  con-        (u)  In  Turkey  this  principle  is  stUl  ^^"ZZ^ 
vieH  muktcntur.    Jpars  muletae  regi  vel  oivitaii  ;    far,  that  even  murder  is  never  prosecuted  V^^ 
MTf  «Mt  0M  mndicahir.  vel  propinmrit  ejus  extolvi-    officers  of  the  government,  as  with  us.   '<  ^ 
«iir.»  business  of  the  next  relations,  and  then jnmw 

(g)  Spenser's  State  of  Ireland,  p.  1513,  edit,    revenge  the  slaughter  of  Uieir  kinsmen  ;«o<ib'^ 
Hughes.  rather  choose  (as  they  generally  do)  to  ccmp|^ 

(17)  Because  an  information  in  the  nalare  T.  R.  464. 
of  K  quo  warranto  is  considered  merely  as  a        (18)  See  2  R.  S.  581,  dK.         i^i^tA  in 
civil  proceeding,  the  court  of  king's  bench       (19)  Appeals   of  felony  are  *P^S!*JLj 

will  grant  m  new  trial,  though  the  verdict  New-York:  (2  R.  S.  748,  ^43):  utlaW'"^ 

should  have  been  given  for  the  defendant.    2  by  fiO  Geo.  TLL  c.  40. 
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torn,  a  process  was  certainly  given,  for  recovering  the  weregild  by 

the  party  to  whom  it  was  due  ;  it  seems  that,  when  *these  of-    [*314] 

fences  by  degrees  grew  no  longer  redeemable,  the  private  process 

was  still  continued,  in  order  to  insure  the  infliction  of  punishment  upon  the 

offender,  though  the  party  injured  was  allowed  no  pecuniary  compensation 

for  the  offence. 

But,  though  appeals  were  thus  in  the  nature  of  prosecutions  for  some 
atrocious  injury  committed  more  immediately  against  an  individual,  yet  it 
also  was  anciently  permitted,  that  any  subject  might  appeal  another  sub- 
ject of  high  treason,  either  in  the  courts  of  common  law  (to),  or  in  parlia- 
ment, or  (for  treasons  committed  beyond  the  seas)  in  the  court  of  the  high 
constable  and  marshal.  The  cognizance  of  appeals  in  the  latter  still  con- 
tinues in  force  ;  and  so  late  as  1631  there  was  a  trial  by  battel  awarded 
in  the  court  of  chivalry,  on  such  an  appeal  of  treason  (x) :  but  that  in  the 
first  was  virtually  abolished  (y)  by  the  statutes  5  Edw.  III.  c.  9.  and  25 
Edw.  III.  c.  24,  and  in  the  second  expressly  by  statute  1  Hen.  IV.  c.  14. 
So  that  the  only  appeals  now  in  force,  for  things  done  within  the  realm, 
are  appeals  of  felony  and  mayhem. 

An  appeal  of  felony  may  be  brought  for  crimes  committed  either  against 
the  parties  themselves,  or  their  relations.  The  crimes  against  the  parties 
themselves  are  larceny,  rape,  and  arson.  And  for  these,  as  well  as  for  may- 
hem, the  persons  robbed,  ravished,  maimed,  or  whose  houses  are  burnt, 
may  institute  this  private  process.  The  only  crime  against  one's  rela- 
tion, for  which  an  appeal  can  be  brought,  is  that  of  killing  him,  by  either 
murder  or  manslaughter.  But  this  cannot  be  brought  by  every  relation : 
but  only  by  the  wife  for  the  death  of  her  husband,  or  by  the  heir  male  for 
the  death  of  his  ancestor  ;  which  heirship  was  also  confirmed,  by  an  ordi- 
nance of  king  Henry  the  First,  to  the  four  nearest  degrees  of  blood  (2).  It 
is  given  to  the  wife  on  account  of  the  loss  of  her  husband :  therefore,  if  she 
marries  again,  before  or  pending  her  appeal,  it  is  lost  and  gone  ;  or,  if  she 
marries  after  judgment,  she  shall  not  demand  execution.  The  heir,  as 
was  said,  must  also  be  heir  male,  and  such  a  one  as  was  the 
*next  heir  by  the  course  of  the  common  law,  at  the  time  of  the  [*315] 
killing  of  the  ancestor.  But  this  rule  hath  three  exceptions  :  1. 
If  the  person  killed  leaves  an  innocent  wife,  she  only,  and  not  the  heir, 
shall  have  the  appeal :  2.  If  there  be  no  wife,  and  the  heir  be  accused  of 
the  murder,  the  person,  who  next  to  him  would  have  been  heir  male,  shall 
bring  the  appeal :  3.  If  the  wife  kills  her  husband,  the  heir  may  appeal 
her  of  the  death.  And,  by  the  statute  of  Gloucester,  6  Edw.  I.  c;  9.  all 
appeals  of  death  must  be  sued  within  a  year  and  a  day  after  the  completion 
of  the  felony  by  the  death  of  the  party :  which  seems  to  be  only  declara- 
tory of  the  old  common  law :  for  in  the  Gothic  constitutions  we  find  the 
same  **  praeseriptio  annalis,  quae  currit  adversus  actorem,  si  de  homieida  ei  non 
constat  intra  annum  a  caede  facta,  nee  quenquam  interea  arguat  et  aecuset  (a)." 

These  appeals  may  be  brought  previous  to  any  indictment :  and  if  the 
appellee  be  acquitted  thereon,  he  cannot  be  afterwards  indicted  for  the 
same  offence.  In  like  manner  as  by  the  old  Gothic  constitution,  if  any 
offender  gained  a  verdict  in  his  favour,  when  prosecuted  by  the  party  in- 
jured, he  was  also  understood  to  be  acquitted  of  any  crown  prosecution  for 

the  mftttar  for  money,  nothing  more  is  sftid  about  (Roshw.  vol.  S,  part  3,  p.  113.) 
U.    (Ladf  M.  W.  Montague,  lett  43.)  (y)  1  Hal.  P.  C.  349. 

(«)  Brttt.  e.  33.  (M)  Mirr.  e.  3.  ^  7. 

<«)  By  Dongld  loid  Rm  agitaft  David  lUmMy.       (a)  Stienh.  it  jw9O9ik.lt,  c  4. 
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the  same  oflTeiice  {b) :  but,  oq  the  coDtraiy,  if  he  imde  his  peace  with  the 
king,  still  he  might  be  prcwecuted  at  the  suit  of  the  paity.  And  so,  with 
US,  if  a  man  be  acqoiued  on  an  indictment  of  murder,  or  found  goiky,  and 
pardoned  by  the  king,  still  he  ought  not  (in  strictness)  to  go  at  large,  but 
be  imprisoned  or  let  to  bail  till  the  year  and  day  be  past,  by  virtue  of  the 
statute  3  Hen.  VII.  c.  1.  in  order  to  be  forthcoming  to  answer  any  appeal 
for  the  same  felony,  not  having  as  yet  been  punished  for  it,  though,  if  he 
hath  been  found  guilty  of  manslaughter  on  an  indictment,  and  hath  had 
the  benefit  of  clergy,  and  sufiered  the  judgment  of  the  law,  he  cannot  af- 
terwards be  appealed  ;  for  it  is  a  maxim  in  law,  that  ^'  memo  bispumturpro 
eodem  delietor  Before  this  statute  was  made,  it  was  not  usual  to  indict  a 
man  for  homicide  within  the  time  limited  for  appeals ;  which  produced 

very  great  inconvenience,  of  which  more  hereafter  (c). 
[*316]  *if  the  appellee  be  acquitted,  the  appellor  (by  virtue  of  the  sta* 
tnte  of  Westm.  2.  13  £dw.  I.  c.  12.)  shall  suffer  one  year's  im- 
prisonment, and  pay  a  fine  to  the  king,  besides  restitution  of  damages  to 
the  party  for  the  imprisonment  and  infamy  which  he  has  sustained :  and, 
if  the  appellor  be  incapable  to  make  restitution,  his  abettors  shall  do  it  for 
him,  and  also  be  liable  to  imprisonment.  This  provision,  as  was  foreseen 
by  the  author  of  Fleta  (d),  proved  a  great  discouragement  to  appeals ;  so 
that  thenceforward  they  ceased  to  be  in  common  use. 

If  the  appellee  be  found  guilty  he  shall  suffer  the  same  judgment,  as  if 
he  had  been  convicted  by  indictment :  but  with  this  remarkable  difference ; 
that  on  an  indictment,  which  is  at  the  suit  of  the  king,  the  king  may  par- 
don and  remit  the  execution ;  on  an  appeal,  which  is  at  the  suit  of  a  pri- 
vate subject,  to  make  an  atonement  for  the  private  wrong,  the  king  can  no 
more  pardon  it,  than  he  can  remit  the  damages  recovered  on  an  action  of 
battery  (e).  In  like  manner  as,  while  the  weregild  continued  to  be  paid  as 
a  fine  for  homicide,  it  could  not  be  remitted  by  the  king's  authority  (/)• 
And  the  ancient  usage  was,  so  late  as  Henry  the  Fourth's  time,  that  aU 
the  relations  of  the  slain  should  drag  the  appellee  to  the  place  of  execu- 
tion {g) :  a  custom  founded  upon  that  savage  sprit  of  family  resentment, 
which  prevailed  universally  through  Europe  after  the  irruption  of  the 
northern  nations,  and  is  peculiarly  attended  to  in  their  several  codes  of 
law  ;  and  which  prevails  even  now  among  the  wild  and  untutored  inhabit- 
ants of  America :  as  if  the  finger  of  nature  had  pointed  it  out  to  mankind, 
in  their  rude  and  uncultivated  state  (A).  However,  the  punishment  of  the 
offender  may  be  remitted  and  discharged  by  the  concurrence  of  all  parties 
interested  ;  and  as  the  king  by  his  pardon  may  frustrate  an  indict- 
[*317}  ment,  so  the  appellant  by  his  release  may  ^discharge  an  ap- 
peal (i) ;  "  nam  quilibet potest  renunciare  juri  pro  se  introdueto  (20)." 

(b)  Stlemh.  dehtre  Goth.  1 1,  c.  9.  (f)  LL.  Bdm.  ^  S. 

(c)  8«6  pace  835.  (g)  M.U  Hen.  IV.  19.    3  Inst.  131. 

(d)  I  ],  e.  34,  «  46.  (h)  Robertson,  Chs.  V.  i.  45. 
(c)  S  Hawk.  P.  0.  39S.  (t )  1  Hal  P.  C.  9. 

(20)  These  appeals  had  become  nearly  ob-  when  called  upon  to  plead,  pleaded  *'  not  gail- 

■olete,  bat  the  right  still  existing  was  daimed,  ty,  and  that  he  was  ready  to  defend  himself  by 

mnd  in  part  exercised,  in  the  year  1818,  by  his  body  ;*'  and  taking  his  glove  <^,  he  threw 

WilUam  A§f\f9rd,  eldest  brother  and  heir  at  it  upon  the  floor  of  the  court.    A  counterpleit 

law  of  Mary  Ashford,  who  brought  a  writ  of  was  aflerwards  delivered  in  b^  the  appellant, 

appeal  a|ainst  Abraham  Thornton  for  the  mar-  to  which  there  was  a  replicaUon.    A  gttteiml 

der  of  bis  sivter.    Thornton  had  been  tried  at  demurrer  followed,  and  joinder  thereon.    Se« 

the  Warwick  Summer  assises,  1817,  for  the  a  full  detail  of  the  proceedings  in  that  tingxi. 

murder,  and  acquitted,  though  under  circum-  lar  case,  in  the  Report  of  it,  under  the  nanM 

stances  of  strong  sospicioo.     The  appellee,  of  Ashford  «.  Thomtoa,  1  B.  and  A.  405.     It 
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These  are  the  several  methods  of  prosecution  institoted  by  the  laws  of 
England  for  the  punishment  of  offences  ;  of  which  that  by  indictment  is 
the  most  general.  I  shall  therefore  confine  my  subsequent  observations 
principally  to  this  method  of  prosecution ;  remarking  by  the  way  the  most 
material  variations  that  may  arise,  from  the  method  of  proceeding  by  either 
information  or  appeal.  ' 


CHAPTER  XXIV. 
OF  PROCESS  UPON  AN  INDICTMENT. 

We  are  next,  in  the  fourth  place,  to  inqmre  into  the  manner  of  issuing 
nroeess  ( I ),  after  indictment  found,  to  bring  in  the  accused  to  ans  wer  it.  W e 
nave  hitherto  supposed  the  offender  to  be  in  custody  before  the  finding  of 
the  indictment ;  in  which  case  he  is  immediately  (or  as  soon  as  conve- 
nience permits)  to  be  arraigned  thereon.  But  if  he  hath  fled,  or  secretes  him- 
self, in  capital  cases ;  or  hath  not,  in  smaller  misdemeanors,  been  bound 
over  to  appear  at  the  assises  or  sessions,  still  an  indictment  may  be  prefer- 
red against  him  in  his  absence  ;  since,  were  he  present,  he  could  not  be 
heard  before  the  grand  jury  against  it.  And,  if  it  be  found,  then  process 
must  issue  to  bring  him  into  court ;  for  the  indictment  cannot  be  tried,  un- 
less he  personally  appears  :  according  to  the  rules  of  equity  in  all  cases, 
and  the  express  provision  of  statute  28  Edw.  III.  c.  3.  in  capital  ones,  that 
no  man  shall  be  put  to  death,  without  being  brought  to  answer  by  due  pro- 
cess of  law  (2). 

The  proper  process  on  an  indictment  for  any  petit  misdemeanor,  or  on  a 
penal  statute,  is  a  writ  of  ventre  facias,  which  is  in  the  nature  of  a  sum- 
mons to  cause  the  party  to  appear.  And  if  by  the  return  to  such  venire  it 
appears  that  the  party  hath  lands  in  the  county  whereby  he  may  be  dis- 
trained, then  a  distress  infinite  shall  be  issued  from  time  to  time  till  he  ap- 
pears. But  if  the  sheriff  returns  that  he  hath  no  lands  in  his  baili- 
wick, (then  upon  his  non-appearance)  a  writ  of  capicts  *shall  is-  [*319] 
sue,  which  commands  the  sheriff  to  take  his  body,  and  have  him 

WM  held  in  that  cue,  that,  where  in  an  appeal  case,  the  first  of  the  kind  that  had  occurred  for 
of  death,  the  appellee  wajies  his  battle,  the  more  than  half  a  centarr,  (See  Bigby  v.  Ken- 
ooouterplea,  to  onst  him  of  this  mode  of  trial,  nedy,  5  Barr.  2643,  2  W.  Bl.  713  ;  Rex  v, 
must  disclose  such  violent  and  strong  pre-  Taylor,  5  Burr,  2793 ;  Smith  v.  Taylor,  id. 
sumptions  of  guilt,  as  to  leave  no  possible  ibia ;  the  last  cases  upon  the  subject,  where 
doubt  in  the  minds  of  the  court ;  and,  thftre-  the  mode  of  nroceeding  is  detailed  at  large,) 
fore,  that  a  counterplea,  which  only  stated  led  to  the  total  abolition  of  appeals  of  murder, 
strong  circumstances  of  suspicion.  Was  insuf-  as  well  as  of  treason,  felony,  or  other  offences, 
ficient.  It  was  also  held,  that  the  appellee  together  with  wagers  of  battle,  by  the  passing 
may  reply  fresh  matter,  tending  to  shew  his  in-  ofthe  sUtotc  59  G.  III.  c.  46. 
noeence,  as,  an  alibi,  and  his  Tonner  acouittal  (1)  As  to  process  in  general,  see  Dalt.  J.  c. 
ofthe  same  offence  on  an  indictment.  But  it  193 ,  Com.  Dig.  Process,  A.  1 ;  Bum.  J.  Pro- 
was  doubted  whether,  when  the  counterplea  is  cess ;  Williams  J.  Process ;  1  Chit.  C.  L.  2 
per  se  insufficient,  or  where  the  replication  is  ed.  337  to  370. 

a  good  answer  to  it,  the  court  should  give  judg-  (2)  In  New- York,  the  defendant  must  be 

ment  that  the  appellee  be  allowed  his  wager  of  personally  present  at  a  trial  for  felony.    On 

battle,  or  that  he  ^  without  day»    Therefore,  trials  for  other  offences,  he  may  appear  in  per- 

the  appellant  praying  no  further  judgment,  the  son  or  by  attorney.    (2  R.  8.  734,  ^  13.)    Ilis 

court,  by  consent  of  both  parties,  ordered  thst  appearance  is  compelled  by  a  warrant  for  his 

judgment  should  be  stayed  in  the  appeal,  and  arrest,  (id.  728,  ^  55)  or  by  prooeediag  against 

that  the  appellee  should  be  discharged.    This  his  bail.    (Id.  729  &  709.) 
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ftt  the  next  assises ;  and  if  he  caimot  be  taken  upon  tlM  first  ei^MV,  a  ae* 
cond  and  third  shall  issue,  called  an  alias,  and  a  pluriss  capias.    But,  on  in* 
dictments  for  treason  or  felony,  a  capias  is  the  first  process  :  and^  for  treason 
or  homicide,  only  one  shall  be  allowed  to  issue  (a),  or  two  in  the  case  of 
other  felonies,  by  statute  25  £dw.  III.  c.  14,  though  the  usage  is  to  issoe 
only  one  in  any  felony  ;  the  provisions  of  this  statute  being  in  most  cases 
found  impracticable  {h).    And  so,  in  the  case  of  misdemeanors,  it  is  now 
the  usual  practice  for  any  judge  of  the  court  of  king's  bench,  upon  certi- 
ficate of  an  indictment  found,  to  award  a  writ  of  capias  inunediately,  in  or- 
der to  bring  in  the  defendant  (3).     But  if  he  absconds,  and  it  is  thought 
proper  to  pursue  him  to  an  outlawry,  then  a  greater  exactness  is  necessaiy. 
For,  in  such  case,  after  the  severd  writs  have  issued  in  a  regular  niunber, 
according  to  the  nature  of  the  respective  crimes,  without  any  effect,  the 
offender  shall  be  put  in  the  exigent  in  order  to  his  outlawry  :  that  is,  he 
shall  be  exacted,  proclaimed,  or  required  to  surrender,  at  five  cowtf 
courts  ;  and  if  he  be  returned  quinto  exaetus,  and  does  not  appear  at  the 
fifth  exaction  or  requisition,  then  he  is  adjudged  to  be  outlawed,  or  put  out 
of  the  protection  of  the  law  :  so  that  he  is  incapable  of  taking  the  benefit 
of  it  in  any  respect,  either  by  bringing  actiona  or  otherwise  (4). 

The  punishment  for  outlawries  upon  indictments  for  misdemeanors,  v 
the  same  as  for  outlawries  upon  civH  actions  (of  which,  and  the  pfeTJoos 
process  by  writs  of  capias,  exigi  facias,  and  proclamation,  we  spoke  in  the 
preceding  book)  (c) ;  viz.  forfeiture  of  gooda  and  chattels.  But  an  out- 
lawry in  treason  or  felony  amotmts  to  a  conviction  and  attainder  of  the  oh 
fence  charged  in  the  indictment,  as  much  as  if  the  ofifender  had  been  fooBo 

guilty  by  his  country  {d)  (5).     His  life  is  however  still  under  the 
[•320]    protection  of  Ae  law,  as  hath  formerly  been  •observed  (t) :  eo  thit 

though  anciently  an  outlawed  felon  was  said  to  have  caput  lufw^ 
and  might  be  knocked  on  the  head  like  a  wolf,  by  anyone  that  should  m^ 
him  (/) ;  because,  having  renounced  all  law,  he  was  to  be  dealt  wiiha* 
in  a  state  of  nature,  when  every  one  that  should  find  him  might  slay  hioi: 
yet  now,  to  avoid  such  inhumanity,  it  is  holden  that  no  man  is  entitled  v> 
kill  him  wantonly  or  wilfully  :  but  in  so  doing  is  guil^  of  murder  (^)i  ^ 
less  it  happens  in  the  endeavour  to  apprehend  him  (A).  For  any  pe^ 
may  arrest  an  outlaw  on  a  criminal  prosecution,  either  of  bisownhesdi^^ 
by  writ  or  warrant  of  cc^ias  utlagatum,  in  order  to  bring  him  to  execuuen- 
But  such  outlawry  may  be  frequently  reversed  by  writ  of  error ;  the  l»<J 
ceedings  therein  being  (as  it  is  fit  they  should  be)  exceedingly  ^^^^.^, 
circumstantial ;  and,  if  any  single  minnte  point  be  omitted  or  misconduc - 
ed,  the  whole  outlawry  is  illegal,  and  may  be  reversed  :  upon  ^^.' 
versal  the  party  accused  is  admitted  to  plead  to,  and  defend  himself  agaiosw 
the  indictment. 

(a)  See  Appendix,  ♦  1.  (*)  See  page  178.  .^ 

(ft)  8  Hal.T.  C.  105.  (J)  Mirr.  c.  4.    Co.  LW.  1«. 

(c)  See  Book  III.  page  983, 984.  (r)  1  Hal.  P.  C.  497. 

(d)  9  Hal.  P.  C.  90S. S)  BractflP,/el.  195. 

(3)  Now  by  the  48  Geo.  III.  c.  58.  when  any  cept  io  caaet  of  trcaaon.  (2  ^.^11  ,  Jfloa 
person  is  charged  with  an  offence  below  the  (5)  In  most  cases  now  in  .^  °/^je!|y,i 
degree  of  felony,  one  of  the  judges  may,  on  an  convicted  by  a  rerdict  is  ^P"^^  ©f  cl«r0 1 
affidavit  thereof,  or  on  the  production  of  an  in-  person  outlawed  will  also  be  o"*""  ^^u  I^ 
diotment,  or  an  information  filed,  issue  his  war-  yet  some  few  instances  ["■ytjjii'jgte  d"* 
rant  for  apprehending  and  holding  him  to  bail ;  main  where  a  person  °"^^*^^[^  L  tb*  <*"'* 
and  if  be  neglecu  or  refuses  to  become  so  gy,  though  if  be  had  ^^^.  ^jj^ij^vt^ 
bound,  he  may  be  committed  to  gaol  until  he  offence,  he  would  ^^^It^^iMtk.  H**^ 
conforma,  or  is  discharged.  privilege.    See  Foster,  358.  4  u^m^ 

(4)  OuUawry  is  abobshed  in  New-York,  ex*  481.    4  T.  R.  543. 
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Thus  mncli  for  process  to  bring  in  the  offender  after  indictment  found ; 
during  which  stage  of  the  prosecution  it  is,  that  writs  of  certiorari  facias  (6) 
are  usually  had,  though  they  may  be  had  at  any  time  before  trial  (7), 
to  certify  and  remove  the  indictment,  with  all  the  proceedings  thereon, 
from  any  inferior  court  of  criminal  jurisdiction  into  the  court  of  king's 
bench  (8) ;  which  is  the  sovereign  ordinary  court  of  justice  in  causes  crimi- 
nal. And  this  is  frequently  done  for  one  of  these  four  puiposes  ;  either,  J. 
To  consider  and  determine  the  validity  of  appeals  or  indictments  and  the 
proceedings  (hereon  ;  and  to  quash  or  confirm  them  as  there  is  cause :  or, 
2.  Where  it  is  surmised  that  a  partial  or  insufficient  trial  will  probably  be 
had  in  the  court  below,  the  indictment  is  removed,  in  order  to  have  the  nri- 
soner  or  defendant  tned  at  the  bar  of  the  court  of  kings's  bench,  or  beunre 
the  justices  of  nisi  prius :  or,  3.  It  is  so  removed,  in  order  to  plead  the 
king's  pardon  there  :  or,  4.  To  issue  process  of  outlawry  against 
the  offender,  in  those  ^counties  or  places  where  the  process  of  the  [*321] 
inferior  judges  will  not  reach  him  (i).  Such  writ  of  certiorari, 
when  issued  and  delivered  to  the  inferior  court  for  removing  any  record  or 
other  proceeding,  as  well  upon  indictment  as  otherwise,  supersedes  the  juris- 
diction of  such  inferior  court,  and  makes  all  subsequent  proceedings  therein 
entirely  erroneous  and  illegal ;  unless  the  court  of  king's  bench  remands 
the  record  to  the  court  below,  to  be  there  tried  and  determined.  A  certi* 
arari  may  be  granted  at  the  instance  of  either  the  prosecutor  or  the  defend- 
ant :  the  former  as  a  matter  of  right,  the  latter  as  a  matter  of  discretion ; 
and  therefore  it  is  seldom  granted  to  remove  indictments  from  the  justices  of 
gaol-delivery,  or  after  issue  joined  or  confession  of  the  fact  in  any  of  the 
courts  below  (k). 

At  this  sta^e  of  prosecution  also  it  is,  that  indictments  found  by  the 
grand  jury  against  a  peer  must  in  consequence  of  a  writ  of  certiorari  be 
certified  and  transmitted  into  the  court  of  parliament,  or  into  that  of  the 
lord  high  steward  of  Great  Britain  ;  and  that,  in  places  of  exclusive  jurisdic- 
tion, as  the  two  universities,  indictments  must  be  delivered  (upon  chal- 
lenge and  claim  of  cognizance)  to  the  courts  therein  established  by  char- 
ter, and  confirmed  by  act  of  parliament  to  be  there  respectively  tried  and 
determined. 

(t)SBd.P.C.SIO.  (lt)9Htwk.P.C.167.    4Barr.7lt. 

-■  •    •  ■"'■     '      ■■       ■"'         ■'■'■■■  '     ■  .     »i..y ■  I      1. 

(6)  As  to  this  writ  ia  general,  see  Fits.  K.  so  it  maj  award  a  certiorari  to  remote  proeeed- 
B.  245.  a  ;  Bac.  Ab.  Certiorari  A.  *  Com.  Dig.  ings  from  them,  unless  they  are  eipressly  ex- 
Certiorari,  A.  1 ;  Burn  J.  Certiorari  ;  Wil-  empted  from  each  superintendence  by  the  sta- 
liams  J.  Ceitiorari ;  1  Chit.  C.  L.  2  ed.  371  tules  creating  them.  2  Haw.  P.  C.  266 ;  Rex 
to  402.  V.  Young,  2  T.  R.  473 ;  Rex  v.  Jukes,  8  T.  R. 

(7)  In  New-York,  no  certiorari  lies  to  re-  542.  But  certiorari  cannot  be  taken  away  t^ 
moTe  an  indictment  from  the  generml  sessions  any  general,  but  only  by  express  negatiTe 
to  the  supreme  court  or  oyer  and  terminer  be-  words.  Rex  «.  Reeve,  1  W.  Bl.  231 ;  and  a 
fore  trial :  nor  does  it  lie  to  remove  an  indict-  statute,  taking  away  certiorari,  does  not  take 
ment  from  the  oyer  and  terminer  to  the  supreme  it  from  the  crown,  unless  expressly  mentioB- 

court  before  trial,  unless  allowed  by  a  justice    ed.    Rex  v. ,  2  Chit.  R.  136 ;  and  see 

of  the  supreme  oouit  or  a  circuit  judge.    (2R.  Rex  «.  Tindal,  IS  East,  339,  n.    Certiorari 

S.  732,  ^  81,  &c.>  lies  from  the  court  of  King's  Bench  to  justices, 

(8)  For  the  definition  and  history  of  the  writ  « ven  in  cases  which  they  are  empowered  Jhui- 
of  certiorari,  see  Fita.N.B.  554.  As  the  court  2v  to  hear  and  determine.  2  Haw.  P.  C.  2S6 ; 
«f  King*s  Bench  has  a  general  superintendence  Rex  «.  Merely,  2  Burr.  1040 ;  Hartley  v.  Hook* 
oTOff  all  other  courts  of  criminal  jurisdictios,  sf ,  Cowp.  524. 
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CHAPTER  XXV. 
OF  ARRAIGNMENT  AND  ITS  INCIDENTS  (1). 

•When  the  offender  either  appears  yoinntarily  to  an  indictment,  or  was 
before  in  custody,  or  is  brought  in  upon  criminal  process  to  answer  it  in  the 
proper  court,  he  is  immediately  to  be  arraigned  thereon  ;  which  is  the  fifth 
stage  of  criminal  prosecution. 

To  arraign  (2),  is  nothing  else  but  to  call  the  prisoner  to  the  bar  of  the 
court,  to  answer  the  matter  charged  upon  him  in  the  indictment  (a)  (3). 
The  prisoner  is  to  be  called  to  the  bar  by  his  name ;  and  it  is  laid  down  in 
our  ancient  books  (6),  that,  though  under  an  indictment  of  the  highest 
nature,  he  must  be  brought  to  the  bar  without  irons,  or  any  manner  of 
shackles  or  bonds  ;  unless  there  be  evident  danger  of  an  escape,  and  then 
he  may  be  secured  with  irons.  But  yet  in  Layer's  case,  a.  d.  1722,  a 
difference  was  taken  between  the  time  of  arraignment  and  the  time  of  trial ; 
and  accordingly  the  prisoner  stood  at  the  bar  in  chains  during  the  time  of 

his  arraignment  (c)  (4). 
[•323]  •When  he  is  brought  to  the  bar,  he  is  called  upon  by  name  to 
hold  up  his  hand  :  which,  though  it  may  seem  a  trifling  circum- 
stance, yet  is  of  this  importance,  that  by  the  holding  up  of  his  hand  constat 
de  persona,  and  he  owns  himself  to  be  of  that  name  by  which  he  is  called  (</). 
However,  it  is  not  an  indispensable  ceremony  ;  for,  being  calculated  merely 
for  the  purpose  of  identifying  the  person,  any  other  acknowledgment  will 
answer  the  purpose  as  well ;  therefore,  if  the  prisoner  obstinately  and  con- 
temptuously refuses  to  hold  up  his  hand,  but  confesses  he  is  the  person 
named,  it  is  fully  sufficient  (e)  (5). 

Then  the  indictment  is  to  be  read  to  him  distinctly  in  the  English  tongue 
(which  was  law,  even  while  all  other  proceedings  were  in  Latin),  that  he 
may  fully  understand  his  charge.  After  which  it  is  to  be  demanded  of  him, 
whether  he  be  guilty  of  the  crime  whereof  he  stands  indicted,  or  not  guilty. 
By  the  old  common  law  the  accessary  could  not  be  arraigned  till  the  prin- 
cipal was  attainted,  unless  he  chose  it ;  for  he  might  waive  the  benefit  of 
the  law  :  and  therefore  principal  and  accessary  might,  and  may  still,  be  ar- 
raigned, and  plead,  and  also  be  tried  together.  But  otherwise,  if  the  prin- 
cipal had  never  been  indicted  at  all,  and  stood  mute,  had  challenged  above 
thirty-five  jurors  peremptorily,  had  claimed  the  benefit  of  clergy,  had  ob- 
tained a  pardon,  or  had  died  before  attainder,  the  accessary  in  any  of  these 

(a)  9  Bal.  P.  C.  S16.  2  Hawk.  P.  C.  308. 

(bi  Bract.  I.  Zy  de  coron.  e.  18,  «  3.    Mirr.  e.  5,  (c>  State  Trials^VI.  S30. 

aeet.  1, «  54.  Flet.  /.  1,  e.  31,  M-  Brit.  c.  5.  Staundf.  (d)  S  HaL  P.  C.  S19. 

P.  C.  78.    3  lost.  34.    Kel.  10.    3  Hal.  P.  C.  219.  (e)  Raym.  406. 

(1)  See  further  as  to  arraignment  and  it*  1  Chit.  C.  L.  2  ed.  403  to  414.  pott,  351. 
incidenu,  1  Chit.  C.  L.  414  to  431 ;  Burn's  J.  (4)  And  it  has  since  been  held,  that  the 
Arraignment ;  Williams  J.  Arraignment  court  has  no  authorit^f  to  order  the  irons  to  be 

(2)  This  word  in  Latin  (lord  Hale  says)  is  taken  off,  till  the  prisoner  has  pleaded,  and 
no  other  than  ad  ratimemponen,  and  in  French,  the  j urjr  are  chaigeo  to  try  him.  Waite's  oaas> 
ad  retouy  or  abbreviateda  rtm.    2  Hal.  P.  C.  Ijeach,  34. 

216.  *"        (5)  it  is  not  usual  to  require  »  peer  to  hold 

(3)  As  to  obtaining  a  copy  of  the  indictment,  up  his  hand.  2  Hale,  219.  n.  a.  Hawk.  b.  2. 
assigning  counsel,  appearing  and  defending  by    c.  28.  s.  2. 

attorney,  and  defending  in  ranna  pauperis,  see 


Digitized  by 


Google 


PUBLIC  WRONGS.  369 

eases  conld  not  be  arraigned :  for  mm  eonsHHt  whether  any  firiony  was  com- 
mkled  or  no,  till  the  principal  was  attainted  ;  and  it  might  so  happen  that 
the  accessary  should  be  convicted  one  day,  and  the  principal  acquitted  the 
next,  which  would  be  absurd.  However,  this  absurdity  could  only  happen, 
where  it  was  possiUe,  that  a  trial  of  the  principal  might  be-  had,  subse- 
quent to  that  of  the  accessary ;  and  therefore  the  law  still  continues,  that 
the  accessary  shall  not  be  tried,  so  long  as  the  principal  remains 
liable  to  be  tried  hereafter.  But  by  statute  *1  Ann.  c.  9.  (6)  if  [*324]  . 
the  principal  be  once  convicted,  and  before  attainder  (that  is,  be- 
fore he  receives  judgment  of  death  or  outlawry),  he  is  delivered  by  pardon, 
the  benefit  of  clergy,  or  otherwise ;  or  if  the  principal  stands  mute,  or  chal- 
lenges peremptorily  above  the  legal  number  of  jurors,  so  as  never  to  be 
convicted  at  all ;  in  any  of  these  cases,  in  which  no  subsequent  trial  can  be 
had  of  the  principal,  the  accessary  may  be  proceeded  against,  as  if  the 
principal  felon  had  been  attainted  ;  for  there  is  no  danger  of  future  contra^ 
diction.  And  upon  the  trial  of  the  accessary,  as  well  after  as  before  the 
conviction  of  the  principal,  it  seems  to  be  the  better  opinion,  and  founded 
on  the  true  spirit  of  justice  (/),  that  the  accessary  is  at  liberty  (if  he  can) 
to  controvert  the  guilt  of  his  supposed  principal,  and  to  prove  him  innocent 
of  the  charge,  as  well  in  point  of  fact  as  in  point  of  law  (7). 

When  a  criminal  is  arraigned,  he  either  stands  mute,  or  confesses  the  fact; 
which  circumstances  we  may  call  incidents  to  the  arraignment :  or  else  he 
pleads  to  the  indictment,  which  is  to  be  considered  as  the  next  stage  of  pro- 
ceedings (8).  But,  first,  let  us  observe  these  incidents  to  the  arraignment, 
of  standing  mute,  or  confession. 

I.  Regularly  a  prisoner  is  said  to  stand  mute,  when,  being  arraigned  for 
treason,  or  felony,  he  either,  1.  Makes  no  answer  at  all :  or,  2.  Answers 
foreign  to  the  purpose,  or  with  such  matter  as  is  not  allowable  ;  and  will 
not  answer  otherwise  :  or,  3.  Upon  having  pleaded  not  guilty,  refuses  to 
put  himself  upon  the  country  {g).  If  he  says  nothing,  the  court  ought  ex 
ojldo  to  impanel  a  jury  to  inquire  whether  he  stands  obstinately  mute,  or 
whether  he  be  dumb«jp  msitatione  Dei,  If  the  latter  appears  to  be  the  case, 
the  judges  of  the  court  (who  are  to  be  of  counsel  for  the  prisoner, 
and  to  see  that  he  hath  law  and  justice)  shall  proceed  to  the  trial,  and  ex- 
amine all  points  as  if  he  had  pleaded  not  guilty  (h)  (9).     But  whether 

(/)  Foster,  865,  Ac.  (h)  ft  Hawk.  P.  C.  397. 

(£)  8  HaL  P.  C.  SIA. 

(6)  See  aXno  the  22  Geo.  III.  c.  58.  29  Geo.  principal  felon  is  not  attainted,  it  is  enacted, 
II.  e.  30 ;  and  as  to  New- York,  see  2  R.  S.  that  accessaries  ma^r  be  proeecated  after  the 
727,  4  49 :  allowing  anv  accessary  to  be  tried,  conviction  of  the  principal  felon,  thouffh  the 
though  the  principal  has  been  pardoned  or  principal  felon  be  not  attainted.  See  further 
otherwise  discharged  afur  conviction.  as  to  arraisnment,  1  Carw.  Haw.  P.  C.  434 ; 

(7)  See  the  7  G.  I V;  c.  64,  by  s.  9  of  which,  1  Chit  Cr.  L.  414.  The  statute  mentioned  in 
accessaries  before  the  fact,  whether  in  cases  the  text  is  repealed  by  the  statute  7  Geo.  lY. 
of  felony  at  common  law,  or  by  virtue  of  any  e.  64. 

■tetnte  or  statutes  made  or  to  be  made,  may  (8)  In  New* York,  the  defendant,  when  ar- 

be  tried  as  such,  or  as  for  substantive  felonies,  raigned,  is  asked  if  he  demands  a  trial,  and  if 

by  any  court  having  jurisdiction  to  try  the  he  does  not  confess  himself  guilty,  a  plea  of  not 

principal  felons,  although  the  offences  be  com-  guilty  is  entered.    (2  R.  S.  730,  ^  70.)    Thus 

mitted  on  the  seas  or  abroad ;  and,  if  the  of-  tne  law  as  to  standins  mute  is  abolished, 

fences  be  committed  in  different  counties,  may  (9)  By  7  and  8  G.  lY.  c.  28,  s.  1,  where  the 

be  tried  in  either.  prisoner  pleads  "  not  guilty,**  without  more, 

Bv  s.  10,  accessaries  after  the  fact  may  be  lie  shall  be  put  on  his  trial  by  jury ;  and  by  s. 

triea  by  any  court  having  jurisdiction  over  the  2,  if  he  refuses  to  plead,  the  court  may  order 

principal  felons,  as  in  the  proceeding  a. ;  and,  a  plea  of  "  Not  Guilty"  to   be  entered,  and 

oy  s.  11,  in  order  that  all  accessaries  may  be  proceed  as  in  other  cases.    But  the  latter  is 

eonvietod  and  punished,  in  cases  where  the  discretionary ;  and  where  there  is  any  real 
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{*335]  jndgttiMil  of  death  eta  be  giT«ii  agauMt  saek  a  ^ptmrnx  wbo 
haik  never  pleaded,  and  can  say  aodting  in  aneat  of  jndgBiealy  is 
e  point  yet  uideteimined  (t)« 

If  he  be  foimd  to  be  obstinately  mote  (which  a  prisoner  hath  been  held 
to  be  that  hath  cut  oat  his  own  tongue)  (1),  then«  if  it  be  on  an  indictment 
of  high  treason,  it  hath  long  been  clearly  settled,  that  standing  mute  is  an 
equivalent  to  a  conviction,  and  he  shall  receive  the  same  judgment  and  ex- 
ecntton  (l)»  And  as  in  this  the  highest  crime,  so  also  in  the  lowest  species 
of  felony,  viz.  in  petit  larceny,  and  in  all  misdemeanors,  standing  mote  halh 
always  been  equivalent  to  conviction.  But  upon  appeab  or  indictments 
for  other  felonies,  or  petit  treason,  the  prisoner  was  not,  by  the  ancient  law, 
looked  upon  as  oonvicted,  so  as  to  receive  judgment  for  the  felony ;  but 
•hottld,  for  his  obstinacy,  have  received  the  tenible  sentence  of  ;>efMMe,  <nr 
jMtM  (which,  as  will  appear  presently,  was  probably  nothing  more  thaa  a 
cormpted  abbreviation  of  prisane)  forte  €t  dure. 

Before  this  was  pronounced  the  prisoner  had  not  only  Hina  admonition  but 
also  a  respite  of  a  few  hours,  and  the  sentence  was  distinctly  read  to  him, 
that  he  might  know  his  danger  (m) ;  and,  after  all,  if  he  continued  ob- 
stinate, and  his  offence  was  clergyable,  he  had  the  benefit  of  his  clergy 
allowed  him,  even  though  he  was  too  stubborn  to  pray  it  (a).  Thus  tender 
"was  the  law  of  inflicting  this  dreadful  punishment ;  but  if  no  other  means 
oould  prevail,  and  the  prisoner  (when  charged  with  a  capital  felony)  cmi- 
•lianed  stubbornly  mute,  the  judgment  was  then  given  against  him  without 
any  distinction  of  sex  or  degree.  A  judgment,  which  was  purposely  or- 
dained to  be  exquisitely  severe,  that  by  that  very  means  it  might  rarely  be 
put  in  ejEecution  (10). 


(0  tHaLP.CSlT. 

(le)  3  Init..l7a 

(D  1  Hawk.  P.  C.  989. 


I  Hal.  P.  C.  S17. 


(M)SEal.P.C.890. 

(m)  Ibid,  331.    S  Hawk.  P.  C.  333. 


doabt  whether  the  Tefiiaal  to  plead  arises  from 
obstioacy  or  inability,  the  court  may,  and 
will,  impanel  a  jury  to  try  that  quetition.  In 
eaae  of  insanitf ,  thia  is  specially  prorided  for 
by  the  oorepealed  statate  of  30  and  40  G.  III. 
c.  94^  a.  1  of  which  enacts,  that  the  jury,  in 
case  of  any  person  charged  with  treason,  dec, 
ptorinf  wqtan  the  tritU  to  be  insane,  shall  de- 
clare  whether  he  was  acouitted  by  them  on 
account  of  insanity,  and  tne  court  shall  order 
tiim  to  be  kept  in  custody  till  his  majesty's 
pleasure  be  known,  and  his  majesty  ma^  give 
«n  order  for  the  safe  custody  of  such  insane 
person ;  and  s.  3  enacts,  that  insane  persons, 
indicted  for  any  offence,  and  found  to  be  in- 
sane by  a  jury,  to  be  impanelled  on  their  qr- 
raignment^  shall  be  ordered  by  the  court  to  be 
kept  in  custody  till  his  majesty's  pleasure  be 
known.  The  latter  section  has  been  held  to 
extend  to  cases  of  misdemeanor.  Rex  v. 
Litde,  R.  and  R.  C.  C.  430.  In  Rex  v.  Ro- 
berts, Car.  Cr.  L.  57,  a  prisoner  would  not 
plead,  and  a  jury  being  impanelled  to  try 
whether  he  stood  mute  by  tne  risiution  of 
Ood,  his  counsel  claimed  a  ri^ht  to  address 
the  jury,  as  this  was  an  issue  with  the  affirma- 
tiye  on  the  prisoner.  Thus  was  allowed  by 
Park  and  AJbbott^  Js.  The  prisoner's  counsel 
•ddreassed  the  jury,  and  called  witnesses  to 
prove  he  was  insane.  The  jury  found  that  he 
was  so,  and  Park,  J.,  directed  that  he  should 


be  detained  until  his  majesty's  pleasure  skmld 
be  known. 

As  to  the  law  of  New- York,  see  preceding 
note :  no  insane  person  can  be  triedf  seBtaac- 
ed,  or  punished.    (2  R.  S.  697,  ^  1.) 

(10)  Aulus  Gellioa  with  more  truth  has  made 
the  same  observation  upon  the  erael  law  of 
the  Twelve  Tables,  Dt  mupe  ddnlcre  mohmIo, 
"  Eo  emisilio  tanta  immanitas  paenat  danmciata 
ettt  ne  ad  earn  unquam  perveniretwr  f*  for  be 
adds,  "  dissectum  esse  emtiqvtitus  neminem  ej**- 
dem  luque  legi  netjue  audhtt'*  lib.  20.  c.  1.  Bat 
with  respect  to  the  horrid  judgment  of  the  jmwm 
forU  et  durej  the  prosecutor  and  the  court  could 
exercise  no  discretion,  or  shew  no  favour  to  a 
prisoner  who  stood  obstinately  mute.  AikI  in 
the  legal  history  of  this  country  there  are  nu- 
merous  instances  of  persons,  who  have  had 
resolution  and  patience  to  undergo  so  terrible 
a  death  in  order  to  benefit  their  heirs  by  pre^ 
venting  a  forfeiture  of  their  estates,  which 
would  nave  been  the  consequence  of  a  convic- 
tion by  a  verdict.  There  is  a  memorable  stoiYof 
an  ancestor  of  an  ancient  family  in  the  north  of 
England.  In  a  fit  of  jealousy  he  killed  his 
wife ;  and  put  to  death  his  children  who  were 
at  home,  b^  throwing  them  from  the  battle- 
ments of  his  castle  ;  and  proceeding  with  an 
intent  to  destroy  his  only  remaining  child,  an 
infiuit  nursed  at  a  farm-house  at  some  distancti, 
he  was  intercepted  by  a  stonki  of  thiuid«r  aad 
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The  Taek,  or  qiiMtiaiitto  extoit  a  coBfessioa  tkom  oriminaki,  is  a 
practice  of  a  different  nature ;  this  having  been  oi^  *uaed  to  com-  [*326] 
pel  a  man  to  put  himself  upon  his  trial ;  tkat  being  a  species  of 
trial  in  itself.  And  the  trial  by  rack  is  uttedy  unknown  to  the  law  of 
England ;  though  once  when  the  dukes  of  Exeter  and  Suffolk,  and  other 
ministers  of  Henry  IV.  had  laid  a  design  to  istrodace  the  civil  law  into 
this  kingdom  as  the  rule  of  government,  for  a  beginning  thweof  they  erect* 
ed  a  rack  for  torture ;  which  was  called  in  derision  the  Duke  of  Exeter's 
daughter,  and  still  remains  in  the  tower  of  London  (o) ;  where  it  was  oc- 
casionally used  as  an  engine  of  state,  not  of  law,  more  than  once  in  the 
reign  of  queen  Elizabeth  {p).  But  when,  .upon  the  assassination  of  Vil- 
liers  duke  of  Buckingham  by  Felton,  it  was  proposed  in  the  privy  council 
to  put  the  assassin  to  the  rack,  in  order  to  discover  his  accomplices ;  the 
judges  being  consulted,  declared  unanimously,  to  their  own  honour  and  the 
honour  of  the  English  law,  that  no  such  proceeding  was  allowable  by  the 
laws  of  England  (q).  It  seems  astonishing  that  tins  usage  of  administer^ 
ing  the  torture,  should  be  said  to  arise  from  a  tenderness  to  the  lives  of 
men :  and  yet  this  is  the  reason  given  for  its  introduction  in  the  civil  law, 
and  its  subsequent  adoption  by  the  French  and  other  foreign  nations  (r) : 
vis.  because  the  laws  cannot  endure  that  any  man  should  die  upon  the 
evidence  of  a  false,  or  even  a  single  witness ;  and  therefore  contrived  this 
method  that  innocence  should  manifest  itself  by  a  stout  denial,  or  guilt  by 
a  plain  confession.  Thus  rating  a  man's  virtue  by  the  hardiness  of  hu 
constitution,  and  his  guilt  by  the  sensibility  of  his  nerves  ! — :But  there  needs 
only  to  state  accurately  («),  in  order  most  effectually  to  expose  this  inhuman 
species  of  mercy,  the  uncertainty  of  which,  as  a  test  and  criterion  of  truth, 
was  long  ago  very  elegantly  pointed  out  by  Tully ;  though  he 
lived  in  a  state  wherein  it  was  *usual  to  torture  slaves  in  order  to  [*d27] 
furnish  evidence :  **  tamen^^ says  he, " ilia tormenta guhemat dolor, 
moderatur  natura  cujusque  turn  animi  turn  corporis^  r4git'  quaesitoftjlictit  lihi* 
do,  corrumpit  spes,  infirmat  metus^  ut  in  tot  rerum  angustiis  nihil  veritaH  loci 
relinquatur  (f)." 

The  English  judgment  of  penance  for  standing  (v)  mute  was  as  fol- 
lows :  that  the  prisoner  be  remanded  to  the  prison  from  whence  he  came  ; 
and  put  into  a  low,  dark  chamber  ;  and  there  be  laid  on  hi?  back,  on  the 
bare  door,  naked,  unless  where  decency  forbids :  that  there  be  placed  upon 
his  body  as  great  a  weight  of  iron  as  he  could  bear,  and  more  ;  that  he 
have  no  sustenance,  save  only,  on  the  first  day,  three  morsels  of  the  worst 
bread ;  and,  on  the  second  day,  three  draughts  of  standing  water,  that 
should  be  nearest  to  the  prison-door;  and  in  this  situation  this  should  be 
alternately  his  daily  diet  till  he  died,  or  (as  anciently  the  judgment  ran) 
till  he  answered  (v). 

It  hath  been  doubted  whether  this  punishment  subsisted  at  the  common 

(o)  %  Tnat.  85.  matleal ;  "  The  force  of  the  musclet  and  the  Rensl- 

(p)  But.  9S.4M.  bility  of  the  nerves  of  an  innocent  person  being  gi- 

(q)  Rushw.  Coll.  i.  038.  Ten,  it  is  required  to  find  the  degree  of  pain  neces- 

(r)  Col.  I,  9,  t.  41, 1. 8,  4>  (.  47, 1. 10.    Forteeq.  i»  waij  to  make  him  confess  himself  guilty  of  a  giTtn 

LL,  -AMg.  e.  SS.  crime.'* 

(#)  The  marquis  Beccarta  (ch.  16.),  In  an  exqni-  (t)  Pro  SuBOj  S8. 

site  piece  of  raiUeiy,  has  proposed  this  problem^  (•)  S  Hal.  P.  C.  319.    9  Hawk.  F.  C.  SS0. 

with  a  gravity  end  precision  that  are  truly  mathe-  (v)  Britton,  c.  i,  A  29.    Flet.  1 1,  t.  34,  4  38. 

lightning.  This  awakened  in  his  bieast  the  to  justice,  in  corder  to  secure  biaestatM  to  this 
oompunotions  of  oonsoience.  He  desisted  from  child,  he  had  tha  reaoltttion  to  die  under  th« 
bU  pQipoae,  and  having  aonendered  himeelf   dreadful  judgment  of  prim/brU  <f  durt . 
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law  (w),  or  WBS  introduced  in  conseqaence  of  the  statute  Westm.  I.  3^ 
Edw,  I.  c.  12.  (x)  which  seeniB  to  be  the  better  opinion.  For  not »  woid 
of  it  is  mentioned  in  (^anril  or  Bracton,  or  in  any  ancient  author,  case^or 
record  (that  hath  yet  been  produced),  previous  to  the  reign  of  Edward  I  ; 
but  there  are  instances  on  record  in  the  reign  of  Henry  III.  (y),  where  per- 
sons accused  of  fekmy,  and  standing  mute,  were  tried  in  a  particular  man* 
ner,  by  two  successiTo  juries,  and  convicted ;  and  it  is  asserted  by  the 
judges  in  8  Hen.  IV.  that,  by  ihe  common  law  before  the  statute,  standing 
mute  on  an  appeal  amounted  to  a  conviction  of  the  felony  (s). 
[*326]  This  statute  of  Edward  I.  direcU  such  persons  ^^  as  will  not  put 
themselyes  upon  inquests  of  felonies  before  the  judges  at  the  suit 
of  the.  king,  to  be  put  into  hard  and  strong  prison  (saieni  mys  en  la  prisone 
fori  et  dMre)  as  those  which  refuse  to  be  at  the  common  law  of  the  land.*^ 
And,  immediately  after  this  statute,  the  form  of  the  judgment  appears  ia 
Fleta  and  Britton  to  have  been  only  a  very  strait  confinement  in  prison, 
with  hardly  any  degree  of  sustenance  ;  but  no  weight  is  directed  to  be 
laid  upon  the  body,  so  as  to  hasten  the  death  of  the  miserable  sufferer : 
and  indeed  any  surcharge  of  punishment  on  persons  adjudged  to  penance, 
so  as  to  shorten  their  lives,  is  reckoned  by  Home  in  the  mirror  (a)  as  a 
species  of  criminal  homicide.  It  also  clearly  appears,  by  a  record  of  31 
Edw.  III.  (&),  that  the  prisoner  might  then  possibly  subsist  for  forty  days 
under  this  Imgering  punishment  I  should  therefore  imagine  that  the 
practice  of  loading  him  with  weights,  or,  as  it  was  usually  cSleiii^  pressing 
him  to  death,  was  gradually  introduced  between  31  Edw.  III.  and  8  Hen. 
IV.,  at  which  last  period  it  first  appears  upon  our  books  (c) ;  being  intended 
as  a  species  of  mercy  to  the  delinquent,  by  delivering  him  the  sooner  from 
his  torment :  and  hence  I  presume  it  also  was,  that  the  duration  of  the 
penance  was  then  first  (d)  altered  ;  and  instead  of  continuing  tiU  he  answer- 
ed, it  was  directed  to  continue  tiU  he  died,  which  must  very  soon  happen 
under  an  enormous  pressure. 

The  uncertainty  of  its  original,  the  doubts  that  were  conceived  of  its 
legality,  and  the  repugnance  of  its  theory  (for  it  was  rarely  carried  into 
practice)  to  the  humanity  of  the  laws  of  England,  all  concured  to  require 
a  legislative  abolition  of  this  cruel  process,  luid  a  restitution  of  the  ancient 
common  law ;  whereby  the  standing  mute  in  felony,  as  well  as  in  treason 
and  in  trespass,  amounted  to  a  confession  of  the  charge.  Or,  if  the  cor- 
ruption of  the  blood  and  the  consequent  escheat  in  felony  had  been  re- 
moved, the  judgment  of  peine  forte  et  dure  might  perhaps  have 
[*329]  still  innocently  remained,  *as  a  monument  of  the  savage  rapacity 
with  which  the  lordly  tyrants  of  feodal  antiquity  hunted  after 
escheats  and  forfeitures ;  since  no  one  would  ever  have  been  tempted  to 
undergo  such  a  horrid  alternative.  For  the  law  was,  that  by  standing 
mute,  and  suffering  this  heavy  penance,  the  judgment,  and  of  course  the 
corruption  of  the  blood  and  escheat  of  the  lands,  were  saved  in  felony  and 
petit  treason,  though  not  the  forfeiture  of  the  goods :  and  therefore  this 
lingering  punishment  was  probably  introduced,  in  order  to  extort  a  plea : 
without  which  it  was  held  Uiat  no  judgment  of  death  could  be  given,  and 
so  the  lord  lost  his  escheat.     But  in  high  treason,  as  standing  mute  is 

(w)  Shut.  170.  9  HiL  P.O.  392.  S  Hawk.  P.O.  ttrru  emciet  d*  ftlmf,    ( JT.  8  ITm. /V.  9 ) 
3S0.  (a)ch.  1,«0. 
(x)  Staondf.  P.  C.  140.    Bur.  89.  (*)  6  Raym.  19. 
.          lT«u*.8r 


(y)  Bml7non9BaLP.C.S99.  («}  Tmrt».  8  Ben.  F^.  1. 

(s)  M  eummon  ky,  awmt  U  ttatMit  d*  W^ti.  1, «.        (i()  Et  fuU  dit,  fM  2*  m 
19,  Bi  Mciai  Md  utn  mpp^al,  ti  utt  utrt  sHrfc,  ill    dnmt  cu  Amn.    {Ikid,  9.) 
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equivalent  to  a  conviction,  the  same  judgment,  the  same  corruption  of 
blood,  and  the  same  forfeitures  always  attended  it,  as  in  other  cases  of 
conviction  (e).  And  very  lately  to  the  honour  of  our  laws,  it  hath  been 
enacted  by  statute  12  Geo.  III.  c.  20.  that  every  person  who,  being  ar- 
raigned for  felony  and  piracy,  shall  stand  mute  or  not  answer  directly  to 
tlie  offence,  shall  be  convicted  of  the  same,  and  the  same  judgment  and 
execution  (with  all  their  consequences  in  every  respect)  shall  be  thereupon 
awarded,  as  if  the  person  had  been  convicted  by  verdict  or  confession  of 
the  crime  (11).  And  thus  much  for  the  demesnor  of  a  prisoner  upon  his 
arraignment,  by  standing  mute  ;  which  now,  in  all  cases,  amounts  to  a 
constructive  confession. 

II.  The  other  incident  to  arraignments,  exclusive  of  the  plea,  is  the  pri- 
soner's actual  confession  of  the  indictment.  Upon  a  simple  and  plain  con- 
fession, the  court  hath  nothing  to  do  but  to  award  judgment :  but  it  is  usu- 
ally very  backward  in  receiving  and  recording  such  confession,  out  of  ten- 
derness to  the  life  of  the  subject ;  and  will  generally  advise  the  prisoner 
to  retract  it,  and  plead  to  the  indictment  (/). 

But  there  is  another  species  of  confession,  which  we  read  much  of  in 
our  ancient  books,  of  a  far  more  complicated'  kind,  wbich  is  called 
approvement.  And  that  is  when  a  ^person,  indicted  of  treason  or  [*330] 
felony,  and  arraigned  for  the  same,  doth  confess  the  fact  before  plea 
pleaded  ;  and  appeals  or  accuses  others,  his  accomplices,  in  the  same  crime, 
in  order  to  obtain  his  pardon.  In  this  case  he  is  called  an  approver  or  pro^ 
ver,  probatory  and  the  party  appealed  or  accused  is  called  the  appellee. 
Such  approvement  can  only  be  in  capital  offences  ;  and  it  is,  as  it  were, 
equivalent  to  an  indictment,  since  the  appellee  is  equally  called  upon  to 
answer  it :  and  if  he  hath  no  reasonable  and  legal  exceptions  to  make  to 
the  person  of  the  approver,  which  indeed  are  very  numerous,  he  must  put 
himself  upon  his  trial,  either  by  battel,  or  by  the  country ;  and  if  van- 
quished or  found  guilty,  must  suffer  the  judgment  of  the  law,  and  the  ap- 
prover shall  have  his  pardon  ex  dehito  justitae.  On  the  other  hand»  if  the 
appellee  be  conqueror,  or  acquitted  by  the  jury,  the  approver  shall  receive 
judgment  to  be  hanged,  upon  his  own  confession  of  the  indictment ;  for 
the  condition  of  his  pardon  has  failed,  viz.  the  conviction  of  some  other 
person,  and  therefore  his  conviction  remains  absolute. 

But  it  is  purely  in  the  discretion  of  the  court  to  permit  the  approved 
thus  to  appeal,  or  not :  and,  in  fact,  this  course  of  admitting  approvements 
hath  been  long  disused :  for  the  truth  was,  as  sir  Matthew  Hale  observes, 
that  more  mischief  hath  arisen  to  good  men  by  these  kind  of  approve- 
ments, upon  false  and  malicious  accusations  of  desperate  villains  than, 
benefit  to  the  public  by  the  discovery  and  conviction  of  real  offenders. 
And  therefore,  in  the  times  when  such  appeals  were  more  frequently  ad- 
mitted, great  strictness  and  nicety  were  held  therein  (^) :  though,  since  their 

(«)  S  Hawk.  p.  C.  ttl.  {g)  8  Hal.  P.  C.  ch.  99.    9  Hawk.  P.  C.  cb.  94. 

(/)  SHaLP.C.995. 

(11)  Two  ioatapcM  have  occurred  since  not  guilty,  rattier  than  a  confossion.  For  it 
the  passiog  of  this  statute,  of  persons  who  re-  would  operate  more  powerfully  as  an  example, 
fused  to  plead,  and  who  in  consequence  were    and  be  more  satisfactory  to  the  minds  of  the 


condemned  and  executed.     One  was  at  the  public,  if  the  prisoner  should  suffer  death  after 

Old  Bailey,  for  murder,  in  1777;  the  other  a  public  manifestation  of  his  guilt  by  evidence, 

was  for  buiglaiy,  at  the  summer  assises  at  than  that  be  should  be  ordered  for  execution 

Wells,  in  1792.    It  might  perhaps  have  been  only  from  the  presumption  which  arises  from 

a  greater  improvement  of  the  law,  if  the  pri-  his  obstinate  silence.    See  note  8,  p.  324,  as 

Boner's  silence  had  been  considered  a  plea  of  to  law  of  New- York. 

Vol.  IL  83 


Digitized  by 


Google 


206 


PUBLIC  WRONGS. 


discontinuance,  the  doctrine  of  apfyroyements  is  becOBM  a  nutter  of  more 
curiosity  than  use.  I  shall  only  obsenre^thai  all  the  good  whatever  it  be, 
than  can  be  expected  from  this  method  of  approvement,  is  fully  provided 
for  in  the  cases  of  coining,  robbery,  burglary,  house-breaking,  borse-steal- 

ing,  and  larceny  to  the  value  of  five  stuUings  from  shops,  warehoosesy 
[*331]  stables,  and  coach-houses,  by  statutes  4  dt  5  W.  d&  M.  c.  8.  *6  d& 

7  W.  IIL  c.  17, 10  &  11  VV.  III.  c.  23,  and  5  Ann.  c.  31,  which 
enact,  that  if  any  such  offender,  being  out  of  [H^ison,  shall  discover  two  or 
more  persons,  who  have  committed  the  like  offences,  so  as  they  may  be 
convicted  thereof;  he  shall  in  case  of  burglary  or  house-breaking  receive 
a  reward  of  40/.  and  in  general  be  entitled  to  a  pardon  of  all  capital  offen- 
ces, excepting  only  murder  and  treason ;  and  of  them  also  in  the  case  of 
coining  (A).  And  if  any  such  person,  having  feloniously  stolen  any  lead, 
iron,  or  other  metal,  shall  discover  and  convict  two  offenders  of  having  ille- 
gally bought  or  received  the  same,  he  shall  by  virtue  of  statute  29  Geo. 
II.  c.  30.  be  pardoned  for  all  such  felonies  committed  before  such  discove- 
ry (12).  It  hath  also  been  usual  for  the  justices  of  the  peace,  by  whom 
any  persons  charged  with  felony  are  committed  to  gaol,  to  admit  some  one 
of  their  accomplices  to  become  a  witness  (or,  as  it  is  generally  termed, 
king's  evidence)  against  his  fellows  ;  upon  an  implied  confidence,  which 
the  judges  of  gaol-delivery  have  usually  countenanced  and  adopted,  that 
if  such  accomplice  makes  a  full  and  complete  discovery  of  that  and  of  all 
other  felonies  to  which  he  is  examined  by  the  magistrate,  and  aflerwards 
gives  his  evidence  without  prevarication  or  fraud,  he  shall  not  himself 
be  prosecuted  for  that  or  any  other  previous  offence  of  the  same  de- 
gree(0(13). 

(h)  The  pardon  for  dlscoverini^  offencos  against        (i)  The  ktng  «.  Rndd ;  Mich.  16  Geo.  TH.  on  a 
the  coinage  act  of  15  Geo.  II.  c.  38.  extends  only    case  reserved  drom  the  Old  Bailey,  Oct.  1779 
to  all  tueh  offences. 


(12)  These  acts  are  now  repealed ;  see  notes 
17  and  18,  p.  294,  295,  ante. 

(13)  In  the  case  of  Mr«.  Rudd,  ia  which 
this  sabject  is  clearly  and  abW  eiplained  by 
lord  Mansfield,  and  again  by  Mr.  J.  Aston,  in 
delivering  the  opinion  of  all  the  judges,  (Cowp. 
331.)  it  is  laid  down  that  no  aathonty  in  given 
to  a  justice  of  peace  to  pardon  an  offender, 
and  to  tell  him  he  shall  be  a  witness  at  all 
events  against  others.  But  where  the  evi- 
dence appears  insafficlent  to  convict  two  or 
more  without  the  testimony  of  one  of  them, 
the  magistrate  may  encourage  a  hope  that  he, 
who  will  behave  fairly  and  aisclose  the  whole 

hruth,  and  bring  the  others  to  justice,  shall 
himself  escape  punishment.  But  this  discre- 
tionary power  exercised  by  the  justices  of 
peace  is  founded  in  practice  only,  and' cannot 
control  the  authority  of  the  court  of  gaol-deli- 
very, and  exempt  at  all  events  the  accomplice 
from  being  prosecuted.  A  motion  is  always 
made  to  the  judge  for  leave  to  admit  an  ac- 
complice to  be  a  witness,  and  unless  he  should 
see  some  particular  reason  for  a  contrary  con- 
duct, he  will  prefer  the  one  to  whom  this  en- 
oouragement  has  been  given  by  the  justice  of 
peace.  This  admission  to  be  a  witness  amounts 
to  a  promise  of  a  recommendation  to  mercy, 
upon  condition  that  the  accomplice  make  a 
foil  and  fair  disclosure  of  all  the  circumstan- 
ces of  the  crime,  for  which  the  other  prison- 


ers are  tried,  and  in  which  be  has  been  con- 
cerned in  concert  with  them.  Upon  iktiare 
on  his  part  with  this  condition,  he  ioHeits  nil 
claim  to  proti^ction.  And  apoo  a  trial  some 
years  ago  at  York,  before  Mr.  J.  Boiler,  the  ae- 
complice,  who  was  admitted  a  witness,  denied 
in  his  evidence  all  that  he  had  before  confees- 
ed,  upon  which  the  prisoner  was  acquitted ; 
but  tne  judf^  ordered  an  indictment  to  be 
preferred  against  this  accomplice  for  the  aame 
crime,  and  upon  his  previous  confession,  sad 
other  circumsunees,  he  was  convicted  and  ex- 
ecuted. And  if  the  jory  were  satisfied  with 
his  guilt,  there  can  be  no  question  with  legaid 
both  to  the  law  and  justice  of  the  case. 

The  learned  commentator  says,  that  the  ae- 
complioe  thos  admitted  a  witness,  ahaU  not 
afterwards  be  prosecuted  for  that  or  any  olfar 
previous  ofenct  of  the  aam$  degm.  tfra. 
Rudd's  case  does  not  warrant  tbe  extent  of 
that  position,  for  the  decision  of  that  case,  and 
what  is  advanced  by  Mr.  J.  Aston  (Cowpu 
341.),  and  as  the  editor  ooaoeivee  the  reason 
and  principles  of  this  doctrine,  will  not  extend 
the  claim  of  the  witness  to  mercy  beyond 
those  offences  in  which  he  has  been  connected 
with  the  prisoners,  and  oonoeming  whieh  he  hna 
previously  undergone  an  examination.  Awl 
with  regard  to  these  crimes  he  ma^  be  eroas- 
examined  by  the  coonsel  for  the  prisoner,  b«t 
ofeonrse  he  mayreittse  to  eriffliante  Umnlf 


Digitized  by 


Google 


PUBLIC  WRONGS. 


CHAPTER  XXVL 


OF  PLEA,  AND  ISSUE  (1), 

Wb  are  now  to  consider  the  plea  of  the  prisoner,  or  defensire  matter 
alleged  by  him  on  his  arraignment,  if  he  does  not  confess  or  stand  mate. 
This  is  either,  1.  A  plea  to  the  jurisdiction ;  2.  A  demurrer ;  3.  A  plea  in 
abatement ;  4.  A  special  plea  in  bar  ;  or,  5.  The  general  issue. 

Formerly  there  was  another  plea,  now  abrogated,  that  of  sanctuary ; 
which  is  however  necessary  to  be  lightly  touched  upon,  as  it  may  give 
some  light  to  many  parts  of  oar  ancient  law :  it  being  introduced  and  con- 
tinued during  the  superstitious  veneration  that  was  paid  to  consecrated 
ground  in  the  times  of  popery.  First  then,  it  is  to  be  observed,  that  if  a 
person  accused  of  any  crime  (except  tre^ison,  wherein  the  crown,  and  sar 
crilege,  wherein  the  church,  was  too  nearly  concerned)  had  fled  to  any 
church,  or  church-yard,  and  within  forty  days  after  went  in  sackcloth  and 
confessed  himself  guilty  before  the  coroner,  and  declared  all  the  particular 
circumstances  of  the  offence  ;  and  thereupon  took  the  oath  in  that  case 
pro?ided,  mat.  that  he  abjured  the  realm,  and  would  depart  from  thence 
forthwith  at  the  port  that  should  be  assigned  him,  and  would  never  return 


of  oUmt  ekftij^t,  ai^init  which  thst  proseea- 
tioa  affords  him  no  protection.  The  evidence 
and  information  of  an  accomplice  taken  ae- 
oording  to  the  statutes  1  &  2  Ph.  &  M.  c.  13. 
and  3  and  3  Ph.  &  M.  c.  10.  may  be  rsad 
against  a  prisoner,  upon  proof  of  the  death  of 
die  accomplice  ;  bat  it  can  have  no  effect,  nn- 
IcM  It  ia  corroborated  in  the  same  manner  as 
hia  living  testimony.  Westbeer's  case,  Leach, 
14.  See  farther,  as  to  the  evidence  of  an  ac- 
eemplioe,  1  Chitty'a  Grim.  L.  e03.  and  Surk. 
onEvid.  paitIV.17. 

It  has  now  been  solemnly  decided  that  an 
accomplice  admitted  as  king's  evidence,  and 
performing  the  condition  on  wihch  he  is  ad- 
mitted as  a  witness,  is  not  entitled^  as  matter 
of  right,  to  be  exsmpt  from  prosecution  for 
tothar  offences  with  which  he  is  charged,  but 
that  it  will  be  matter  in  the  discretion  of  the 
judge  whether  he  will  recommend  him  for  a 
pardon  or  not  Rex  v.  Lee,  R.  and  R.  0.  C. 
S61 ;  Rex  v.  Brunton,  id.  454.  Even  the  egitt- 
tahU  claim  of  an  accomplice  to  a  jpardon,  on 
condition  of  his  making  a  full  and  fair  coofes- 
aion,  does  not  extend  to  prosecutions  for  other 
offences  in  which  he  was  not  concerned  with  the 
prisoner :  with  respect  to  such  offences,  there- 
tore,  he  is  not  bound  to  answer  on  cross-exami- 
nation.  Lee^s.  Duce^s,  and  West^s  cases,  1 
Phil.  Ev.  37.  ISut  the  judges  will  not,  in  ge- 
neral, admit  an  accomplice  as  king's  evidence, 
kltbough  applied  to  lor  that  purpose  by  the 
counsel  for  the  prosecution,  if  it  appear  that 
he  is  charred  with  any  other  felony  than  that 
on  the  trisi  of  which  he  is  to  he  a  witness.  2 
C.  and  P.  411 ;  Car.  Cr.  L.  62.  Where  an 
accomplice  is  confirmed  in  his  evidence 
afsiist  one  prisoner,  but  not  with  respect  to 


another,  ftofA  may  be  convioled«  if  the  juiy 
think  the  accomplice  deserving  of  credit.  Rex 
V.  Dawber  and  others,  2  Stalk.  N.  P.  C.  34; 
Car.  Cr.  L.  67,  2d  ed.  And  see  Rex  v.  Daw- 
ber, 3  Stark.  34-5,  n.  where  it  is  said,  that  if 
the  testimony  of  an  accomplice  be  confirmed 
so  far  as  it  relates  to  one  prisoner,  bnt  not  as 
to  another,  the  ant  may  be  convicted  on  the 
testimony  of  the  accomplice,  if  the  jury  deem 
him  worthy  of  credit.  An  accomplice  does 
not  require  confirmation  as  to  the  person 
charged,  provided  he  is  confirmed  in  the  parti- 
culars of  his  story.  Rex  if.  Birkett  and  Bra- 
dy, R.  and  R.  C.  C.  251.  And  the  corrobora- 
tion of  his  evidence  need  not  be  on  every  ma- 
terial pointy  but  he  must  be  so  confirmed  as  to 
convince  the  jury  that  his  statement  is  correct 
and  true.  Rex  v.  Barnard,  1  C.  and  P.  88.  A 
person  indicted  for  a  misdemeanor  mev  be  legal- 
ly convicted  upon  the  uncorroborated  evidence 
of  an  accomplice.  Rex  e.  Jones,  2  Camp. 
132.  So  may  a  person  indicted  for  a  capital 
offence.  Jordaine  v.  Lasbbrook,  7  T.  R.  609. 
But  the  testimony  of  accomplices  alone  is  sel- 
dom of  sufficient  weight  witn  a  jury  to  convict 
the  offenders ;  the  temptation  to  commit  per- 
jury being  so  great,  where  the  witness  by  ac- 
cusing another  nuy  escape  himself.  The 
practice,  therefore,  is  to  advise  the  jury  to  re- 

gird  the  evidence  of  an  accomplice,  only  so 
r  as  he  may  be  confirmed,  in  some  part  of 
his  testimony,  by  unimpeachable  testimony. 
Phil.  Ev.  34,  3d  ed.  And  see  id.  c.  4, 6  2,  and 
the  several  authorities  there  cited  ana  consi- 
dered. 

(1)  As  to  pleas  in  general,  in  original  pro 
eeedings,  see  1  Chit  C.  L.  2  ed.  432  to  47ft. 
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without  leave  from  the  king ;  he  by  this  means  sared  his  life,  if  he 
[*333]  observed  the  conditions  of  the  oath,  by  going  with  across  in  'his 
hand,  and  with  all  convenient  speed,  to  the  port  assigned,  and 
embarking.  For  if,  during  this  forty  days'  privilege  of  sanctuary,  or  in 
his  road  to  the  sea-side,  he  was  apprehended  and  arraigned  in  any  court, 
for  this  felony,  he  might  plead  the  privilege  of  sanctuary,  and  had  a  right 
to  be  remanded,  if  taken  out  against  his  will  (a).  But  by  this  abjuration 
his  blood  was  attainted,  and  he  forfeited  all  his  goods  and  chattels  (&). 
The  immunity  of  these  privileged  places  was  very  much  abridged  by  the 
statutes  27  Hen.  YIII.  c.  19.  and  32  Hen.  VIII.  c.  12.  And  now  by  the 
statute  21  Jac.  I.  c.  28.  all  privilege  of  sanctuary,  and  abjuration  conse- 
quent thereupon,  is  utterly  taken  away  and  abolished. 

Formerly  also  the  benefit  of  clergy  used  to  be  pleaded  before  trial  or 
conviction,  and  was  called  a  declinatory  plea  ;  which  was  the  name  also 
given  to  that  of  sanctuary  (c).  But,  as  the  prisoner  upon  a  trial  has  a 
chance  to  be  acquitted,  and  totally  discharged  ;  and,  if  convicted  of  a  cler- 
gyable felony,  is  entitled  equally  to  his  clergy  after  as  before  conviction  ; 
this  course  is  extremely  disadvantageous ;  and  therefore  the  benefit  of 
clergy  is  now  very  rarely  pleaded  ;  but,  if  found  requisite,  is  prayed  by  the 
convict  before  judgment  is  passed  upon  him  (2). 

I  proceed,  therefore,  to  the  five  species  of  pleas  before  mentioned. 

I.  A  plea  to  the  jurisdiction^  is  where  an  indictment  is  taken  before  a 
court  that  hath  no  cognizance  of  the  ofifence  ;  as  if  a  man  be  indicted  for 
a  rape  at  the  sherifTs  toum,  or  for  treason  at  the  quarter  sessions  :  in  these, 
or  similar  cases,  he  may  except  to  the  jurisdiction  of  the  court,  without  an- 
swering at  all  to  the  crime  alleged  (d)  (3). 

II.  A  demurrer  to  the  indictment.  This  is  incident  to  criminal 
[*334]  cases,  as  well  as  civil,  when  the  fact  alleged  is  'allowed  to  be 
true,  but  the  prisoner  joins  issue  upon  some  point  of  law  in  the 
indictment,  by  which  he  insists  that  the  fact,  as  stated,  is  no  felony,  trea> 
son,  or  whatever  the  crime  is  alleged  to  be.  Thus,  for  instance,  if  a  man 
were  indicted  for  feloniously  stealing  a  greyhound ;  which  is  an  animal  in 
which  no  valuable  property  can  be  had,  and  therefore  it  is  not  felony,  byt 
only  a  civil  trespass,  to  steal  it :  in  this  case  the  party  indicted  may  demur 
to.  the  indictment ;  denying  it  to  be  felony,  though  he  confesses  the  act  <^ 
taking  it.  Some  have  held  (e),  that  if,  on  demurrer,  the  point  of  law  be 
adjudged  €igainst  the  prisoner,  he  shall  have  judgment  and  execution,  as  if 
convicted  by  verdict.  But  this  is  denied  by  others  (/),  who  hold,  that  in 
such  case  he  shall  be  directed  and  received  to  plead  the  general  issue,  not 
guilty,  after  a  demurrer  determined  against  him  (4).  Which  appears  the 
more  reasonable,  because  it  is  clear,  that  if  the  prisoner  freely  discovers  the 

(a)  MiiT.  c.  1.  «  13.    S  Hawk.  P.  C.  835.  (i)  Ihid,  298. 

16)  S  H&wk,  P.  C.  53.  (e)  S  Hal.  P.  C.  257. 

<c)  S  Hal.  P.  C.  936.  (f)  3  Hawk.  P.  C.  S34. 

(2)  Benefit  of  clergy  is  abolished  in  all  352 ;  or  where  the  objection  proves,  that  bo 
cases  of  felony  by  7  and  8  Geo.  IV.  c.  28.  court  in  England  can  cry  the  indictment,  6 
^  6.  East,  583 ;  and  an  objection  to  the  jurisdiction, 

(3)  An  affidavit  of  the  truth  of  the  plea  must  apparent  on  the  face  of  the  proceedings,  mar 
bejoaade.  be  taken  advantage  of  on  demurrer.     1  T. 

In  some  canes  the  defendant  may  take  ad-  It  dVe. 

Tantage  of  the  want  of  jurisdiction,  under  the  (4)  This  rule  holds  good  in  indiclmeiits  for 

plea  of  not  guilty  ;  as  where  a  statute  direcu  felonies,  but  not  for  Dusdemeanoia.    8  Eiat, 

the  offence  shall  be  tried  only  within  a  certiun  112. 
boundary,  or  by  certain  magistratas   1  East, 
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fact  1a  coQit,  and  refers  it  to  the  opinion  of  the  conrt,  whether  it  be  felony 
or  no  ;  and  upon  the  fact  thus  shewn  it  appears  to  be  felony  ;  the  court 
will  not  record  the  confession,  bat  admit  him  afterwards  to  plead  not 
guilty  {g).  And  this  seems  to  be  a  case  of  the  same  nature,  being  for  the 
most  part  a  mistake  in  point  of  law,  and  in  the  conduct  of  his  pleading ; 
and  though  a  man  by  mispleading  may  in  some  cases  lose  his  property, 
yet  the  law  will  not  suffer  him  by  such  niceties  to  lose  his  life.  How- 
ever, upon  this  doubt,  demurrers  to  indictments  are  seldom  used  .  since  the 
same  advantages  may  be  taken  upon  a  plea  of  not  guilty  ;  or  afterwards 
ip  arrest  of  judgment,  when  the  verdict  has  established  the  fact. 

III.  A  plea  in  abatement  (5)  is  principally  (or  n  misnomer,  a  wrong  name, 
or  false  addition  to  the  prisoner.  As,  if  James  Alien,  gentleman,  is  indicted 
by  the  name  of  John  Allen,  esqtdre,  he  may  plead  that  he  has  the  name  of 
James,  and  not  of  John  ;  and  that  he  is  a  gentleman,  and  not  an 
esquire.  And,  if  either  fact  is  found  by  a  jury,  then  the  *indict-  [*335] 
ment  shall  be  abated,  as  writs  or  declarations  may  be  in  civil  ac- 
tions ;  of  which  we  spoke  at  large  in  the  preceding  book  (A)  (6).  But, 
in  the  €nd,  there  is  little  advantage  accruing  to  the  prisoner  by  means  of 
these  dilatory  pleas;  because,  if  the  exception  be  allowed,  a  new  bill  of 
indictment  may  be  framed,  according  to  what  the  prisoner  in  his  plea  avers 
to  be  his  true  name  and  addition.  For  it  is  a  rule,  upon  all  pleas  in  abate- 
ment, that  he,  who  takes  advantage  of  a  flaw,  must  at  the  same  time 
shew  how  it  may  be  amended.  Let  us  therefore  next  consider  a  more 
substantial  kind  of  plea,  viz. 

IV.  Special  pleas  in  bar ;  which  go  to  the  merits  of  the  indictment,  and 
give  a  reason  why  the  prisoner  ought  not  to  answer  it  at  all,  nor  put  him- 
self upon  his  trial  for  the  crime  alleged.  These  are  of  four  kinds  :  aformer 
acquittal,  a  former  conviction,  a  former  attainder,  or  a  pardon.  There  are 
many  other  pleas,  which  may  be  pleaded  in  bar  of  an  appeal  (t) ;  but  these 
are  applicable  to  both  appeals  and  indictments. 

1.  First,  the  plea  ^autrefoits  acquit  (7),  or  a  former  acquittal,  is  grounded 
on  this  universal  maxim  of  the  common  law  of  England,  that  no  man  is  to 
be  brought  into  jeopardy  of  his  life  more  than  once  for  the  same  offence. 
And  h^nce  it  is  allowed  as  a  consequence,  that  when  a  man  is  once  fairly 
found  not  guilty  upon  any  indictment,  or  other  prosecution,  before  any  court 
having  competent  jurisdiction  of  the  offence  (^'),  he  may  plead  such  ac- 
quittal in  bar  of  any  subsequent  accusation  for  the  s&me  crime  (8).     There- 

U)  S  HaL  p.  C.  9».  (f)  2  Hawk.  P.  C.  ch.  23. 

(A;  See  Book  HI.  pace  90S.  (»  8  Mod.  104. 

(5)  An  affidavit  ef  tbe  truth  of  the  plea  must  3  B.  and  C .  502.    And  if  it  it  irregularly  plead- 

be  filed,  4  &  5  Ann.  c.  16.  s.  11.  ed,  and  the  acquittal  which  it  aeU  foith  ap- 

See  also  2  R.  S.  731,  ^  71.  pears  to  have  been  obtained  by  collusion,  tbe 

")  These  defects  are  cured  in  England  by  court  will  strike  the  plea  off  the  file.    Rex  v, 

M>.  IV.  c.  64,  ^  19;  and  iu  New^ork,  by  Taylor,  5  D.  and  R.  521 ;  3  B.  and  C.  619. 

2  R.  S.  728,  ^  52.  A  plea  of  autrefois  acouit  cannot  be  pleaded 

(7)  As  to  this  plea  in  general,  see  1  Chit  unless  the  facts  chargea  in  the  second  indict- 
C.  L.  2  ed.  452  to  461.  2  Hale,  240  to  250.  ment,  would,  if  true,  have  sustained  the  first. 
Hawk.  b.  2.  c.  35.  Com.  Dig.  Indictment,  L.  Rex  v.  Yandercomb,  2  East,  P.  C.  519.  If,  in 
Bum  J.  Indictment,  XI.  4  to  45.  and  see  the  a  plea  of  autrefoits  acquit,  the  prisoner  were 
notes  on  the  precedents  of  that  plea,  in  4  Chit,  to  insist  on  two  distinct  records  of  acqaittal, 
Cr.  L.  2  ed.  his  plea  would  be  bad  for  duplicity.    But  sem- 

(8)  But  such  a  plea  must  be  stricUy  regular  ble,  that  if  he  insisted  upon  the  wrong,  the 
both  in  form  and  substance ;  for,  in  cases  of  court  would,  in  a  ca|)ital  case,  take  care  that 
niadeiheaaor,  if  it  is  held  bad  on  demurrer,  be  did  not  suffer  by  it.  Rex  s.  Sheen,  2  0. 
final  judgment  may  be  entered  up  against  the  and  P.  635.  And  if  the  prisoner  could  hare 
defendant.    Rex  «.  Taylor,  5  D.  aad  R.  422 ;  been  legally  conncted  on  the  first  indictment 
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Cbie  an  acquittal  on  am  appeal  is  a  good  bar  to  an  indietnient  on  the  i 
offence.  And  ao  also  was  an  acquittal  on  an  indictment  a  good  bar  to  an. 
appeal,  by  the  common  law  {k) :  and  therefore,  in  favour  of  ^peala,  a 
general  practice  was  introduced,  not  to  try  any  person  on  an  indictment  of 
homicide,  till  after  the  year  and  day,  within  wluch  appeals  may  be  brongbt, 
were  past ;  by  which  time  it  often  happeoed  that  the  witnesses  died,  or 
the  whole  was  forgotten.  To  remedy  which  inconFenience,  the 
[*336]  statute  3  Hen.  YII.  c.  1.  enacu',  that  *iQdictments  shall  be  pro- 
ceeded on,  immediately,  at  tlie  king's  suit,  for  the  death  of  a  man, 
without  waiting  for  bringing  an  appeal ;  and  that  the  plea  of  aiUrefoiU 
aequii  on  an  indictment,  shall  be  no  bar  to  the  prosecuting  of  any  appeal. 

2.  Secondly,  the  plea  of  autrefoUs  convict  (9),  or  a  former  conviction  for 
the  same  identical  crime,  though  no  judgment  was  ever  given,  or  perhaps 
will  be  (being  suspended  by  the  benefit  of  clergy  or  other  causes),  is  a  good 
plea  in  bar  to  an  indictment.  And  this  depends  upon  the  same  principle 
as  the  former,  that  no  man  ought  to  be  twice  brought  in  danger  of  his  life 
for  one  and  the  same  crime  (/).  Hereupon  it  has  been  held,  that  a  con- 
viction of  manslaughter,  on  an  appeal  or  an  indictment,  is  a  bar  even  in 
another  appeal,  and  much  more  in  an  indictment,  of  murder ;  for  the  fact 
prosecuted  is  the  same  in  both,  though  the  offences  differ  in  colouring  and 
in  degree.  It  is  to  be  observed,  that  the  pleas  of  autrefoits  acquit  and  ou- 
trefoits  convict,  or  a  former  acquittal,  and  former  conviction,  must  be  upon 
a  prosecution  for  the  same  identical  act  and  crime.  But  the  case  is  other- 
wise, in 

3.  Thirdly,  the  plea  ci  autrefoits  attaint ^  or  a  former  attainder ;  which  is 
a  good  plea  in  bar,  whether  it  be  for  the  same  or  any  other  felony.  For 
wherever  a  man  is  attainted  of  felony,  by  judgment  of  death  either  upon  a 
verdict  or  confession,  by  outlawry,  or  heretofore  by  abjuration ;  and  whether 
upon  an  appeal  or  an  indictment :  he  may  plead  such  attainder  in  bar  to 
any  subsequent  indictment  or  appeal,  for  the  same  or  for  any  other  felo- 
ny (m).  And  this  because,  generally,  such  proceeding  on  a  second  prose- 
cution cannot  be  to  any  purpose :  for  the  prisoner  is  dead  in  law  by  the 
first  attainder,  his  blood  is  already  corrupted,  and  he  hath  forfeited  all  that 
he  had :  so  that  it  is  absurd  and  superfluous  to  endeavour  to  attaint  him  a 
second  time.     But  to  this  general  rule,  however,  as  to  all  others,  there  are 

some  exceptions ;  wherein,  cessante  ratione,  cessat  et  ipsa  lex.  As, 
[*337]    1 .  Where  the  former  attainder  is  reversed  for  error,  for  then  it  •is 

the  same  as  if  it  had  never  been.  And  the  same  reason  holds, 
where  the  attainder  is  reversed  by  parliament,  or  the  judgment  vacated  by 
the  king's  pardon,  with  regard  to  felonies  committed  afterwards.  2.  Where 
the  attainder  was  upon  indictment,  such  attainder  is  no  bar  to  an  appeal : 
for  the  prior  sentence  is  pardonable  by  the  king ;  and  if  that  might  be 
pleaded  in  bar  of  the  appeal,  the  king  might  in  the  end  defeat  the  suit  oi 
the  subject,  by  suffering  the  prior  sentence  to  stop  the  prosecution  of  a 

(k)  3  Hawk.  P.  C.  873.  (m)  JW.  S75. 

Hi  8  lUwk.  P.  C.  977. 

apon  an^  eridence  that  mi^ht  have  been  ad-  plea  of  autrefois  acquit  has  been  fonad  agataat 

duced,  his  acquittal  on  that  indictment  may  be  him.    Rex  t;.  Welch,  Car.</r.  L.  56. 

aaccessfully  pleaded  to  a  second  indictment ;  (9)  As  to  this  plea  in  general,  set  1  Chit, 

and  it  is  immaterial  whether  the  proper  ey'i-  G.  L.  462,  3.    2  Hale,  251  to  255.    Hawk, 

dence  was  adduced  at  the  trial  of  the  first  in-  b.  2.  c.  36.  a.  10  to  17.    Bum  J.  IndietmoBl, 

dictmentornot.   Id.  ibid.    A  prisoner  indicted  XI. 
for  iislony  may  plead  not  guilty  after  his  special 
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second,  and  then,  when  the  time  of  appealing  is  elapsed,  granting  the  de« 
linqaent  a  pardon.  3.  An  attainder  in  felony  is  no  bar  to  an  indictment  of 
treason  :  because  not  only  the  judgment  and  manner  of  death  are  different, 
but  tbe  forfeiture  is  more  extensive,  and  the  land  goes  to  different  persons. 
4.  Where  a  person  attainted  of  one  felony,  is  afterwards  indicted  as  prin- 
cipal in  another,  to  which  there  are  also  accessaries,  prosecuted  at  the  same 
time  ;  in  this  case  it  is  held,  that  the  plea  of  auirefnis  attaint  \b  no  bar,  but 
he  shall  be  compelled  to  take  his  trial,  for  the  sake  of  public  justice  ;  be- 
cause the  accessaries  to  such  second  felony  cannot  be  convicted  till  after 
the  conviction  of  the  principal  (n).  And  from  these  instances  we  may  col- 
lect that  a  plea  of  autrefcits  attaint  is  never  good,  but  when  a  second  trial 
would  be  quite  superfluous  (o)  (10). 

4.  Lastly,  a  pardon  may  be  pleaded  in  bar ;  as  at  once  destroying  the 
end  and  purpose  of  the  indictment,  by  remitting  that  punishment  which 
the  prosecution  is  calculated  to  inflict.  There  is  one  advantage  that  at- 
tends pleading  a  pardon  in  bar,  or  in  arrest  of  judgment,  before  sentence  is 
past ;  which  gives  it  by  much  the  preference  to  pleading  it  a/ter  sentence 
or  attainder.  This  is,  that  by  stopping  the  judgment  it  stops  the  attainder, 
and  prevents  the  corruption  of  the  blood  ;  which,  when  once  corrupted  by 
attainder,  cannot  afterwards  be  restored,  otherwise  than  by  act  of  parlia- 
ment. But  as  the  title  of  pardons  is  applicable  to  other  stages  of  prosecu- 
tion ;  and  they  have  their  respective  force  and  efficacy,  as  well 
after  as  before  conviction,  outlawry,  or  *atuinder ;  I  shall  there-  [*336] 
fore  reserve  the  more  minute  considerations  of  them,  till  I  have 
gone  through  every  other  title  except  only  that  of  execution. 

Before  I  conclude  this  head  of  special  pleas  in  bar,  it  will  be  necessary 
once  more  to  observe,  that  though  in  civil  actions  when  a  man  has  his  elec- 
tion what  plea  in  bar  to  make,  he  is  concluded  by  that  plea,  and  cannot  re- 
sort to  another  if  that  be  determined  against  him  (as  if,  on  action  of  debt, 
the  defendant  pleads  a  general  release,  and  no  such  release  can  be  proved, 
he  cannot  afterwards  plead  the  general  issue,  nU  debet,  as  he  might  at  first : 
for  he  has  made  his  election  what  plea  to  abide  by,  and  it  was  his  own 
folly  to  choose  a  rotten  defence) ;  though,  I  say,  this  strictness  is  observed 
in  civil  actions,  q^iia  interest  reipubliem  ut  Hi  finis  litium :  yet  in  criminal 
prosecutions  infavorem  vitae^  as  well  upon  appeal  as  indictment,  when  a 
prisoner's  plea  in  bar  is  found  against  him  upon  issue  tried  by  a  jury,  or 
adjudged  against  him  in  point  of  law  by  the  court ;  still  he  shall  not  be 
'concluded  or  convicted  thereon,  but  shall  have  judgment  of  re^pondtfo/  ouster^ 
and  may  plead  over  to  the  felony  the  general  issue,  not  guilty  (/>).  For 
the  law  allows  many  pleas,  by  which  a  prisoner  may  escape  death  ;  bat 
only  one  plea,  in  consequence  whereof  it  can  be  inflicted  ;  viz,  on  the 
general  issue,  after  an  impartial  examination  and  decision  of  the  fact,  by 
the  unanimous  verdict  of  a  jury  (11).     It  remains  therefore  that  I  consider, 

Y.  The  general  issue,  or  plea  of  not  guilty  (q),  upon  which  plea  alone 

(It)  Popb.  107.  if)  S  Hal.  P.  C.  939. 

io)  SUand.  P.  C.  107.  {f)  See  Appendix,  ^  1, 

(10)  By  th«  7  uid  6  G.  IV.  c.  28,  t.  4,  it  it       HI)  Bat  this  is  oonfinad  to  etaaa  of  felony ; 
•nactod  thst  no  plea  eetiing  forth  nny  attain-    a  defendant  having  pleaded  in  bar  in  all  i 


der,  shall  be  pleaaed  in  bar  of  any  indictment,  of  misdemeanor,  is  precluded  from  the  ben*- 

OBl«aa  the  atuinder  be  for  tbe  same  oflfence  fit  of  the  plea  of  not  guilty,  if  the  plea  of  bar 

mm  that  charged  in  the  indictment :  by  which  shouki  be  tirand  insnAeieot,  8  East,  107.    1 

•naetment  the  plea  of  aatreiois  attaint  seems  M.  &  8. 164.    3  B.  dt  C.  SOS.    S  B.  A  C.  519, 

to  Im  at  no  end.  unless  on  demnner.  Teim.  P.  C.  ISS.  6  Esat, 

InNew.YorkthneiiBoattandar.  683.008.    See anie, 335, note  a 
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the  prisoner  can  receive  his  final  jadgrnent  of  death.  In  case  of  an  indicC* 
ment  of  felony  or  treason,  there  can  be  no  special  justification  put  in  by- 
way of  plea.  As,  on  an  indictment  for  murder,  a  mad  cannot  plead  that  it 
was  in  his  own  defence  against  a  robber  on  the  highway,  or  a  burglar;  but 
he  must  plead  the  general  issue,  not  guilty,  and  give  this  special  matter  in 
endence.     For  (besides  that  these  pleas  do'  in  effect  amount  to  the  general 

issue ;  since,  if  true,  the  prisoner  is  most  clearly  not  guil^)  as  the 
[*339]    facts  in  treason  are  *laid  to  be  done  proditorie  et  contra  ligeantiae 

suae  dehitum^  and,  in  felony,  that  the  killing  was  done  jelanice  ;. 
these  charges,  of  a  traitorous  or  felonious  intent,  are  the  points  and  very 
gist  of  the  indictment,  and  must  be  answered  directly,  by  the  general  nega* 
tive,  not  guilty ;  and  the  jury  upon  the  evidence  will  take  notice  of  any 
defensive  matter,  and  give  there  verdict  accordingly,  as  eflectually  as  if  it 
were,  or  could  be,  specially  pleaded.  So  that  this  is^upon  all  accounts, 
the  most  advantageous  plea  for  the  prisoner  (r)  (12). 

When  the  prisoner  hath  thus  pleaded  not  guilty,  tu>n  culpabOiSf  or  nient 
culpable ;  which  was  formerly  used  to  be  abbreviated  upon  the  minutes, 
thus,  "  non  {ot  nient)  cul.,^  the  clerk  of  the  assise,  or  clerk  of  the  arraigns, 
on  behalf  of  the  crown,  replies,  that  the  prisoner  is  guilty,  and  that  he  is 
ready  to  prove  him  so.  This  is  done  by  two  monosyllables  in  the  same 
spirit  of  abbreviation,  "  eul.prit.^  which  signifies  first  that  the  prisoner  is 
guilty  (ad,  culpable,  or  culpabilis),  and  then  that  the  lung  is  ready  to  prove 
him  so ;  pritpraesto  sum,  or  paratus  verificare.  This  is  Uierefore  a  replica- 
tion on  behalf  of  the  king  viva  voce  at  the  bar  ;  which  was  formerly  the 
course  in  all  pleadings,  as  well  in  civil  as  in  criminal  causes.  And  that 
was  done  in  the  concisest  manner :  for  when  the  ]4eader  intended  to  de- 
mur, he  expressed  his  demurrer  in  a  single  w<M:d,  ^^  judgment ;"  signifying 
that  he  demanded  judgment,  whether  the  writ,  declaration,  plea,  ^.  eithei 
in  form  or  matter,  were  sufficiently  good  in  law  :  and  if  he  meant  to  rest 
on  the  truth  of  the  facts  pleaded,  he  expressed  that  also  in  a  single  sylla- 
ble, **  prit ;"  signifying  that  he  was  ready  to  prove  his  assertions:  as  may 
be  observed  from  the  year-books  and  other  ancient  repositories  of  law  (s). 
By  this  replication  the  king  and  the  prisoner  are  therefore  at  issue  ;  for  we 
may  remember,  in  our  strictures  upon  pleadings,  in  the  preceding  book(t). 
it  was  observed,  that  when  the  parties  come  to  a  fact,  which  is  affirmed  on 

one  side  and  denied  on  the  other,  then  they  are  said  to  be  at  issue 
[*340]    in  point  *of  fact :  which  is  evidently  the  case  here,  in  the  plea  of 

non  ctti.  by  the  prisoner ;  and  the  replication  of  ad.  by  the  clerk. 
And  we  may  also  remember,  that  the  usual  conclusion  of  aU  affirmative 
pleadings,  as  this  of  cul  or  guilty  is,  was  by  an  averment  in  these  words, 
"  and  this  he  is  ready  to  verify  ;  et  hoc  paratus  est  verificare  ;"  which  same 
thing  is  here  expressed  by  the  single  word  "  prit" 

How  our  courts  came  to  express  a  matter  of  this  importance  in  so  odd 

(I*)  S  Hal.  p.  C.  SS6l  (I)  SaeBookllLpMeSUL 

(«)  North's  Life  of  Lord  Guildford,  96. 

(12)  In  caiesof  indictmentBorinformatioM  ing,  show  that  he  is  entitled  to  the  benefit  of 

for  mudtmsanors,  the  above  rale»  as  to  plead-  that  ezceptioa,  or  preriao ;  and  thero-are  many 

ing  the  general  issae,  does  not  apply  with  the  plees  of  this  description  ia  the-  Ancient  enr 

same  d^ree  of  strictness ;  for  there  are  some  tries.    2  Leach,  606^    Bot  the  principal,  and 

cases  where  a  special  plea  is  not  only  allow,  indeed  almost  the  only  cases^  in  which  ^)eeial 

able,  but  even  requisite.     Thus,  if  the  de-  pleas  to  the  menu  are  necessary,  are  w  tha 

fendant  fall  within  any  exception  or  proviso,  ease  of  indictmenU  £ar  negleettng  to  repair 

which  is  not  contained  in  the  punriewofthe  highways  and  bridges.    As  to  thws,  SM  in. 

statute  ereatifig  the  offiance,  he  may,  by  plead-  general,  1  Chit.  &  L  473  tc»  477. 


Digitized  by 


Google 


PUBLIC  WRONGS.  876 

vnd  obscure  a  piaimer,  ^^remrtaniam  tarn  negUgmiter^^  can  hardly  be  pro- 
noimced  with  certainty.  It  may  perhaps,  however,  be  accounted  for  by 
supposing,  that  these  were  at  first  short  notes,  to  help  the  memory  of  the 
clerk,  and  remind  him  what  he  was  to  reply  ;  or  else  it  was  the  short  me- 
thod of  taking  down  in  court,  upon  the  minutes,  the  replication  and  aver- 
ment ;  ''  eul,  prit :"  which  afterwards  the  ignorance  of  succeeding  clerks 
adopted  for  the  very  words  to  be  by  them  spoken  (u). 

But  however  it  may  have  arisen,  the  joining  of  issue  (which  though 
now  usually  entered  on  the  record  {w),  is  no  otherwise  joined  (x)  in  any 
part  of  the  proceedings)  seems  to  be  clearly  the  meaning  of  this  ob- 
scure expression  (y) :  which  has  puzzled  our  roost  ingenious  et3rmologists, 
and  is  commonly  understood  as  if  the  clerk  of  the  srraigns,  immediately  on 
plea  pleaded,  hsd  fixed  an  opprobrious  name  on  the  prisoner,  by  asking  him 
«*  culprit^  how  wilt  thou  be  tried  ?**  for  immediately  upon  issue  joined  it  is  in- 
quired of  the  prisoner,  by  what  trial  he  wil}  make  his  innocence  appear 
(13).  This  form  has  at  present  reference  to  appeals  and  approve- 
ments only  wherein  the  appellee  has  his  choice,  either  to  try  tbe  *ac-  [*341] 
cusation  by  battel  or  by  jury.  But  upon  indictments,  since  the 
abolition  of  ordeal,  there  can  be  no  other  trial  but  by  jury,  per  vais^  or  by  the 
country  :  and  therefore,  if  the  prisoner  refuses  to  put  himself  upon  the  in- 
quest m  the  usual  form,  that  is,  to  answer  that  he  will  be  tried  by  God 
and  the  country  (^),  if  a  commoner ;  and,  if  a  peer,  by  God  and  his  peers  (a) ; 
the  indictment,  if  in  treason,  is  taken  pro  eonfesso ;  and  the  prisoner,  in 
cases  of  felony,  is  adjudged  to  stand  mute,  and  if  he  perseveres  in  his  ob- 
stinacy, shall  now  (&)  be  convicted  of  the  felony  (14). 

(»)  Of  this  irnoranea  we  maf  tee  daily  initancM  ken  in  hit  eoiiioctaiM,lws  obsanradtliat  the  proper 

in  the  abuse  of  two  legal  tenns  of  ancient  Pnnch ;  answer  is,  "  *y  Gitd  or  the  country /*  that  is,  eitner 

one,  the  prologue  to  all  procUmations,  "  eyes,**  or  hy  ord*&l  or  hy  jury ;  because  the  questlM  sUpposee 

hear  ye,  which  is  generally  pronounced  most  nn-  an  option  in  the  prisoner.    And  certainly  it  gives 

meaningly,  **  O  yes  ;**  the  otbat,  a  more  pardonable  some  countenance  to  this  observation.that  the  trial 

mistake,  vts.  when  a  jury  am  all  sworn,  the  officer  by  erdcol  used  formerly  to  be  called  jtuUeium  Doi . 

bids  the  cirer  number  them,  for  which  the  word  in  Bat  it  should  seem,  that  when  the  question  gives 

law-frendi  is  "  eountes;**  but  we  now  hear  it  pro*  the  prisoner  an  option,  his  answer  must  be  poai- 

Doiuiced  in  very  good  English,  **  count  these."  tive ;  and  not  in  the  disjunctlye,  which  returns  the 

(w)  See  Appendix,  4  1.  option  back  to  the  prosecutor. 

(z)  9  Hawk.  P.  C.  tM.  (e)  Keylinge,  57.    State  Trials,  petfMi. 

(y)  S  Hal.  P.  C.  SS8.  («)  Stat.  12  Geo.  UI.  c.  90. 

(s)  A  learned  author,  who  is  very  seldom  mlsta- 

(13)  Mr.  Christian  hae  Um  foUowing  Dot«  and  these  syllablet  being  pronounced  alond 
on  this  explanation : — ^The  learned  judge's  ex-  by  the  clerk  to  give  the  court  and  prisoner  an 
planation  of  prit  from  praeato  sum,  or  foratua  opportunity  of  bearing  the  accuracy  of  tko 
vsri^Sears,  however  ingenioua,  ia  certainly  iH'  minuta,  and  being  immediately  followed  by  the 
consistent  both  with  the  principles  and  pcac-  question,  How  wilt  thou  be  tried?  naturally 
tice  of  special  pleading.  After  the  general  induced  the  ignorant  part  of  the  audience  to 
isaue,  or  the  plea  of  not  guilty,  there  could  be  suppoae  that  cvlpnt  was  an  appeHation  given 
no  replication  ;  or  the  words  paratua  varifuaira  to  tne  priaoner.  As  a  confirmation  of  the  con 
could  not  possibly  have  been  used.  This  plea  jecture  that  prit  is  a  corruntion  for  pn(,  the 
in  Latin  was  entered  thos  upon  the  record  :  clerk  of  the  arraigns  at  this  day,  immediately 
JVm  thda  eat  aUpabUia,  et  ^  bono  et  mah  panit  after  the  arraignment,  writes  upon  the  indict- 
as  suptr  jMtrtom ;  after  this  the  attorney-gene-  ment,  over  the  name  of  the  prisoner,  pnta, 
ral,  the  kinjs*8  coroner,  or  clerk  of  assise,  And  Rocer  North  informs  us,  that  in  ancient 
oould  only  join  iaaue  fa^  fadt  «tmt/»tcr,  or  ka  times,  when  pleadinn  in  the  courta  were  ore 
doth  tha  lika.  f  See  App.  p.  3.  at  the  end  of  taiuu,  <*  if  a  aeijeant  in  the  common  pleas  said 
this  book.)  It  then  1  might  be  allowed  to  judgmmt,  that  was  a  demurrer;  M priat^  that 
indulge  a  conjecture  of  my  own,  I  should  waa  an  issue  to  the  country.**— Life  of  Lord 
thinkthatorif  was  an  easy  corruption  of  pnl.  Keeper  North,  98. 

written  for  ooiul  by  the  clerk,  as  a  minute  Uiat       (1*)  By  7  and  8  G.  IV.  c.  28,  s.  1,  it  is  en- 

issue  was  joined,  or  vomt  aa  aumtr  patriam ;  or  •cted,  that  if  any  person,  not  having  privilege 

^  aa  might  be  converted  into  orisf  orirssl.  ^  P^age,  being  arraigned  upon  any  «ndict- 

?u  i.T^2Lr»*!M!»r    /vA«^  V,S^l  nen^  fw  tw««>ni  felony,  or  piracy,  ahall  plead 

•s  It  IS  sometimes  wntten.    Vm  was  probsoly  au.-*-*^  «  ^i^.    Is  ** «.;»  .«.fi».  » i.-.  -v-n    k. 
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Wlien  the  priwMier  bas  thiu  pnt  himself  apon  his  trul,  the  cleik  i 
in  the  hamane  iftnguage  of  the  law,  which  always  hopes  thai  the  psity's 
innocence  rather  than  his  guilt  may  appear,  '*  God  send  thee  a  good  deliT^ 
lance."  And  then  they  proceed,  as  soon  as  conveniently  may  be,  to  tho 
trial ;  the  manner  of  which  will  be  considered  at  large  in  the  next  chaplfir. 


CHAPTER  XXVII. 
OP  TRIAL  AND  CONVICTION* 

The  several  mediods  of  trial  and  conviction  of  offenders  established  hj 
the  laws  of  England,  were  formerly  more  numerous  than  at  present, 
through  the  superstition  of  our  Saxon  ancestors :  who,  like  other  northern 
nations,  were  extremely  addicted  to  divination :  a  character  which  Tacitus 
observes  of  the  ancient  Germans  (a).  They  therefore  invented  a  consider- 
able number  of  methods  of  purgation  or  trial,  to  preserve  innocence  from 
the  danger  of  false  witnesses,  and  in  consequence  of  a  notion  that  God 
would  always  interpose  miraculously  to  vindicate  the  guiltless. 

I.  The  most  ancient  (b)  species  of  trial  was  that  by  ordeal :  which  was 
peculiarly  distinguished  by  the  appellation  of  judicium  Dei ;  and  some- 
times vulgaris  purgation  to  distinguish  it  from  the  canonical  purgation, 
which  was  by  the  oath  of  the  party.  This  was  of  two  sorts  (c),  either  J(r»- 
ordeal,  or  tooifr-ordeal ;  the  former  being  confined  to  persons  of  higher 
rank,  Ihe  latter  to  the  common  people  (d).  Both  these  might  be  performed 
by  deputy :  but  the  principal  was  to  answer  for  the  success  of  the  trial ; 
the  deputy  only  venturing  some  corporal  pain,  (or  hire,  or  perhaps 
[*343]  for  friendship  {e).  Fire-ordeal  was  ^performed  either  by  taking 
np  in  the  hand,  unhurt,  a  piece  of  red-hot  iron,  of  one,  two,  or  three 
pounds  weight ;  or  else  by  walking  barefoot,  and  blindfc^d,  over  nine  red- 
hot  ploughshares,  laid  lengthwise  at  unequal  distances  :  and  if  the  party 
escaped  being  hurt,  he  was  adjudged  innocent ;  but  if  it  happened  other* 
wise,  as  without  collusion  it  usually  did,  he  was  then  condemned  as  guilty. 
However,  by  this  latter  method  queen  Emma,  the  mother  of  Edws^  the 
Confessor,  is  mentioned  to  have  cleared  her  character,  when  suspected  of 
familiarity  with  Alwyn  bishop  of  Winchester  (/). 

Water-ordeal  was  perfoimed,  either  by  plunging  the  bare  arm  up  to  the 

(a)  de  mor.  Oerm.  10.  eaKium,  H  fiurii  k9m§  iit$r :  per  mwm,  n  /w—it 

•  ih)  LL.  Inn.  S,  e.  77.  rustiau.    (Glanr.  L  14,  e.  I.) 
(e)  liirr.c.3,tS3.  («)'nikto8tm«ziMMtediQtiiatcoiBmoaf(irai«f 

(d)  Tmetmr  m  fmrgar*  i$  qm  aeauuhtTf  per  Dti  fpeech,  "of  goinf  ttuougli liie  and  water  to  acfva 

jmiiemm  ;  teOicet  per  camumjerrvm,  vtl  per  aqnam,  another.** 

pro  Hveniiate  condiHome  homiiMm :  per  Jemm       (f)  Tho.  Rodborae  Bist.  mmj.  Wimtm,  I.  4^  c.  1. 

•d  to  have  put  himself  upon  the  coontry  for  stand  mitfc,  or  vnU  noC  answer  diretU^  to  tkft 

trial,  and  the  court  shall,  in  the  usual  manner,  indictment  or  information,  in  everj  such  cmw 

order  a  iuiy  for  the  trial  of  such  person  ac-  it  shall  be  lawful  for  the  court,  ^  U  skaii  mm 

oordingfy.    In  consequence  of  this  wise  en-  think  fit,  to  order  the  proper  officer  to  enter  a 

actment,  the  absurd  oeremony  of  asking  a  pri-  plea  of  **  not  guilty**  on  behalf  of  such  per- 

soner  how  he  will  be  tried,  has  been  wholly  son  ;  and  the  plea  so  entered  shafl  have  Um 

discontinued.    Bt  s.  2  of  the  same  statute  it  same  force  and  effect,  a*  if  soeh  pefKm  Ind 

is  enacted,  that  il  any  person  being  arraigned  aolualty  pleaded  the  aansa.    Vide  ante,  SBM* 

upon,  or  charged  with  any  indictment  for  trea-  note  (9),  the  law  in  Kngjanii ;  boI»  8»  thua  law 

son*  felony,  pincy,  or   miademeanor,   thaU  in  New-Yoik. 
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dbow  in  boiUag  wal6Ty  uid  6scA{Hiig  unhurt  thiireby :  or  by  casting  the 
penon  suspected  into  a  river  or  pond  of  cold  water ;  and,  if  he  floated 
therein  without  any  action  of  swimming,  it  was  deemed  an  evidence  of  his 
gnilt ;  but,  if  he  sunk,  he  was  acquitted.  It  is  easy  to  trace  out  the  tra- 
ditional relics  .of  this  'water-ordeal,  in  the  ignorant  barbarity  still  practised 
in  many  countries  to  discover  witches  by  casting  them  into  a  pool  of  wa- 
ter, and  drowning  them  to  prove  their  innocence.  And  in  the  eastern  em- 
pire the  fire-<yrded  was  used  to  the  same  purpose  by  the  emperor  Theodore 
Lascaris  ;  who,  attributing  his  sickness  to  magic,  caused  all  those  whom 
he  suspected  to  handle  the  hot  iron :  thus  joining  (as  has  been  well  re- 
marked) (^)to  the  most  dubious  crime  in  the  world,  the  most  dubious  proof 
of  innocence. 

And  indeed  this  purgation  by  ordeal  seems  to  liave  been  very  ancient 
and  rery  universal,  in  the  times  of  superstitious  barbarity.  It  was 
known  to  the  ancient  Greeks  :  for  in  the  *Antigone  of  Sophocles  [*344] 
(A),  a  person,  suspected  by  Creon  of  a  misdemeanor,  declares  him- 
self ready  "  to  handle  hot  iron,  and  to  walk  over  fireV  in  order  to  manifest 
his  innocence  ;  which,  the  scholiast  tell  us,  was  then  a  very  usual  purga- 
tion. And  Grotius  (t)  gives  us  many  instances  of  water-orde^  in  Bithy- 
nia,  Sardinia^  and  other  places.  There  is  also  a  very  peculiar  species  of 
water-ordeal,  said  to  prevail  among  the  Indians  on  the  coast  of  Malabar ; 
where  a  person  accused  of  any  enormous  crime  is  obliged  to  swim  over 
a  large  river  abounding  with  crocodiles,  and,  if  he  escapes  unhurt,  he  is 
reputed  innocent  As,  in  Siam,  besides  the  usual  methods  of  fire  and  war 
ter  ordeal,  both  parties  are  sometimes  exposed  to  the  fury  of  a  tyger  let 
loose  for  that  purpose  ;  and,  if  the  beast  spare  either,  that  person  is  account- 
ed innocent ;  if  neither,  both  are  held  to  be  guilty  ;  but  if  he  spares  both» 
the  trisl  is  incomplete,  and  they  proceed  to  a  more  certain  criterion  {k). 

One  cannot  but  be  astonished  at  the  folly  and  impiety  of  pronouncing 
a  man  guilty,  unless  he  was  cleared  by  a  miracle ;  and  of  expecting  that 
all  the  powers  of  nature  should  be  suspended  by  an  immediate  interposi- 
tion of  Providence  to  save  the  innocent,  whenever  it  was  presumptuously 
required.  And  yet  in  England,  so  late  as  king  John's  time,  we  find  grants 
to  the  bishops  and  clergy  to  use  the  jwUdwn  ferric  aquae^  et  ignis  (Q.  And, 
both  in  England  and  Sweden,  the  clergy  presided  at  this  trial,  and  it  was 
only  performed  in  the  churches  or  in  other  consecrate^  ground :  lor  which 
Stiernhook  (m)  gives  the  reason ;  "  non  defuit  ittis  operae  et  lahoris pretium ; 
semper  enim  ah  ejusmodijudieio  akquid  Uuri  sacefdotibus  obveniebat"  But, 
to  give  it  its  due  praise,  we  find  the  canon  law  very  early  declaring  against 
trial  by  ordeal,  or  wilgarie  purgatio^  as  being  the  fabric  of  the  devU,  *<  cum 
sit  eofUrapraerepium  &Mntnt,  nan  Untahis  Damnum  Deum  tuvan  (n)." 
Upon  this  authority,  though  the  canons  ^themselves  were  of  [^45] 
no  validity  in  England,  it  was  thought  proper  (as  had  been  done 
in  Denmark  above  a  century  before)  (a)  to  disuse  and  abolish  this  trial  en- 
tirely in  our  courts  of  justice,  by  an  act  of  parliament  in  3  Hen.  IIL  ac- 
cording to  sir  Edward  Coke  (/>),  or  rather  by  an  order  of  the  king  in  coun- 
cil (j). 

II.  Another  species  of  purgation,  somewhat  sinular  to  the  former,  but 

(r)  Sp.  L.b.lS,c.S.  («)  Ikerti.9mrt%etm§.%gH,itiitLt.  l>HntA 

4)  ▼.  r70.  ».  1,  tii,  90,  e.  9,  ^  6iM«.  iM. 

,.  t^*)  On  Numb.  t.  17.  (o)  Mod.  Un.  Hist.  zutt.  105. 

(Jb)  Mod.  UniT.  Hist.  ttt.  901  (^)  •  Rap.  tt. 

a>  Spalm.  Qlc9$.  43ft.  (f )  1  Rym.  Vttd.  SSS.    Spelm.  0U$9,  MS.   t 

im)  b*jmt  am%mtm, i.  1,  c.  ft  Pxyn.  Bee  Append. M.    UHL  Bairn,  fiL^ 
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pfobtbly  sprang  fioni  ft  presimpiiioiii  ftbaw  of  ivfwttMMi  n  ttftftipv  p£ 
dark  supendtioii,  was  the  eornytd  or  oMvael  of  ezecntioii :  being  a  pieeo 
of  cheeae  or  bread,  of  about  an  ounce  in  wei^it,  which  was  ooosemted 
with  a  form  of  exorcism ;  deairiiig  of  the  Ahnighty  that  it  mi^  caaae 
conralaiona  and  paleness,  and  find  no  paasage  if  t£e  man  was  iea%  gnilty ; 
but  might  turn  to  health  and  nourishment,  if  he  was  imwcent  (r)  :  aa  tlie 
water  of  jealousy  among  the  Jews  (s)  was,  by  God's  special  appointment, 
to  cause  the  beUy  to  swell,  and  the  thigh  to  rol,  if  the  woman  was  guihy 
of  adultery.  This  corsned  was  ifaen  given  to  the  snqMcted  person,  who 
at  the  same  time  also  received  the  holy  sacrament  (^)  :  if  indeed  the  con- 
ned was  not,  as  some  have  suspected,  the  sacramental  bread  itself;  till 
the  subsequent  invention  of  transubstantiation  preserved  it  from  profane 
uses  with  a  more  profound  respect  than  formerly.  Our  lustorians  assure 
us,  that  Godwin  earl  of  Kent,  in  the  reign  of  king  £dward  the  Confesaor,ab> 
juring  the  death  of  the  king's  brother,  at  last  appealed  to  his  coisned,  ^"-ftr 
buecellam  deglutiendam  abjuravit  (m),"  which  stuck  in  his  throat  and  killed 
him.  This  custom  has  long  since  been  gradually  abolished,  though  the 
remembrance  of  it  still  subsists  in  certain  phrases  of  abjuratioa  retained 

among  the  common  people  (10). 
[*346]  ^However,  we  cannot  but  rematk,  that  though  in  European 
countries  this  custom  most  probably  arose  from  an  abuse  ^  re- 
vealed religion,  yet  credtility  and  superstition  will,  in  all  ages  and  in  all 
climates,  produce  the  same  or  similar  efiects.  And  therefore  we  shall  not 
be  suq>ri8ed  to  find,  that  in  the  kingdom  of  Pegu  there  still  subsists  a 
trial  by  the  corsned,  very  similar  to  uat  of  our  ancestors,  only  substitut- 
ing raw  rice  instead  of  bread  (x).  And,  in  the  kingdom  of  MonomoUpa, 
they  have  a  method  of  deciding  lawsuits  equally  whimsical  and  uncertain. 
The  witness  for  the  plaintiff  chews  the  bark  of  a  tree,  endued  with  an 
emetic  quality  ;  which,  being  sufficiently  masticated,  is  then  infused  in 
water,  which  is  given  the  defendant  to  drink.  If  his  stomach  rejects  it, 
he  is  condemned :  if  it  stays  with  him,  he  is  absolved,  unless  the  plaintiff 
will  drink  some  of  the  same  water ;  and,  if  it  stays  with  him  also,  the 
suit  is  left  undetermined  (y). 

These  two  antiquated  methods  of  trial  were  principally  in  use  among 
our  Saxon  ancestors.  The  next,  which  still  remains  in  force,  though  very 
rarely  in  use,  owes  its  introduction  among  us  to  the  princes  of  the  Norman 
line.     And  that  is, 

III.  The  trial  by  battel  (1),  duel,  or  single  combat ;  which  was  another 
species  of  presumptuous  appeals  to  Providence,  under  an  expectation  that 
Heaven  would  unquestionably  give  the  victory  to  the  innocent  or  injured 
party.  The  nature  of  this  trial  in  cases  of  civil  injury,  upon  issue  joined 
in  a  writ  of  right,  was  fully  discussed  in  the  preceding  book  (x) :  to  which 
I  have  only  to  add,  that  the  trial  by  battel  may  be  demanded  at  the  election 
of  the  appellee,  in  either  an  appeal  or  an  approvement ;  and  that  it  is  car- 
~ried  on  with  equal  solemnity  as  that  on  a  writ  of  right :  but  with  this 
difference,  that  there  each  party  niight  hire  a  champion,  but  here  they 

Cr)  Spelm.  Gl  4S9.                                               this  monel  be  my  lut  ;**  and  Um  IOm. 
'    <«)  Kninb.  ch.  v.                                                        (x)  Mod.  Univ.  HiKt.  viL  1S9. 
(f )  hi.  Canut.  e.  «.                                                      (y)  Wd.  zv.  4M. 
(»)  Ingnlph.                                                            (s)  See  Book  lU.  pM*  337. 
(»)  A«, "  I  will  take  the  eacrament  upon  It;  may __^_^____^_ 

1)  This  species  of  tri«l  is  now  entiraly  aboUshed  by  tha  59  Om.  IlL  e.  46.    Sm  1  B.aK  ▲. 
' ;  ante  310,  note  20. 
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fight  in  their  proper  persons.  And  therefore  if  the  *ap-  [*347] 
peHant  or  spprorer  be  s  woman,  s  priest,  an  infant,  or  of  the  age 
of  sixty,  or  lame,  or  blind,  he  or  she  may  counterplead  and  refuse  the  wa* 
ger  of  battel ;  and  compel  the  appellee  to  put  himself  upon  the  country. 
Also  peers  of  the  realm,  bringing  an  appeal,  shall  not  be  challenged  to 
wase  battel,  on  account  of  the  dignity  of  their  persons  ;  nor  the  citizens 
of  London,  by  special  charter,  because  fighting  seems  foreign  to  their  edu* 
cation  and  employment  So  likewise  if  the  crime  be  notorious ;  as  if  the 
thief  be  taken  with  a  nmnmir^  x>r  the  murderer  in  the  room  with  a  bloody 
knife,  the  appellant  may  refuse  the  tender  of  battel  from  the  appellee  (a) ; 
lor  it'  is  unreasonable  that  an  innocent  man  should  stake  his  life  against 
one  who  is  already  half-convicted. 

The  form  and  manner  of  waging  battel  upon  appeals  are  much  the 
same  as  upon  a  writ  of  right ;  only  the  oaths  of  the  two  combatants  are 
Tsstly  more  striking  and  solemn  (b).  The  appellee,  when  appealed  of 
felony,  pleads  not  guilty,  and  throws  down  his  glove,  and  declares  he  will 
defend  the  same  by  his  body  :  the  appellant  t^Les  up  the  glove,  and  re- 
plies that  he  is  ready  to  make  good  the  appeal,  body  for  body.  And  there- 
upon the  appellee,  taking  the  book  in  his  right  hand,  and  in  his  lefl  the 
right  hand  of  his  antagonist,  swears  to  this  effect :  '*  Hoc  audi,  homo,  quern 
per  metnum  teneo^  A-e,  **  Hear  diis,  O  man,  whom  I  hold  by  the  hand, 
who  callest  thyself  John  by  the  name  of  baptism,  that  I,  who  call  m3rself 
Thomas  by  the  name  of  baptism,  did  not  feloniously  murder  thy  father, 
William  by  name,  nor  am  any  way  guilty  of  the  said  felony.  So  help 
me  God,  and  the  saints  ;  and  this  I  will  defend  against  thee  bv  my  body, 
as  this  court  shall  award."  To  which  the  appellant  replies,  holding  the 
bible  and  his  antagonist's  hand  in  the  same  manner  as  the  other :  **  Hear 
this,  O  man,  whom  I  hold  by  the  hand,  who  callest  thyself  Thomas  by 
the  name  of  baptism,  that  thou  art  perjured  ;  and  therefore  per- 
jured, because  that  thou  feloniously  didst  murder  my  ^father,  Wil-  [*348] 
liam  by  name.  So  hep  me  God,  and  the  saints  ;  and  this  I  will 
prove  against  thee  by  my  body,  as  this  court  shall  award  (c)."  The  bat- 
tel is  then  to  be  fought  with  the  same  weapons,  viz,  batons,  the  same 
solemnity,  snd  the  same  oath  against  amulets  and  sorcery,  that  are  used 
in  the  civil  combat :  and  if  the  appellee  be  so  far  vanquished,  that  he  can* 
not  or  will  not  6ght  any  longer,  he  shall  be  adjudged  to  be  hanged  imme- 
diately ;  and  then,  as  well  as  if  he  be  killed  in  battel,  providence  is  deemed 
to  have  determined  in  favour  of  the  truth,  and  his  blood  shall  be  attainted. 
But  if  he  kills  the  appellant,  or  can  maintain  the  fight  from  sunrising  till 
the  stars  appear  in  the  evening,  he  shall  be  acquitted.  So  also  if  the  ap- 
pellant becomes  recreant,  and  pronounces  the  horrible  word  of  craven,  he 
shall  lose  his  Itberam  legem,  and  become  infamous  ;  and  the  appellee  shall 
recover  his  damages,  and  also  be  for  ever  quit,  not  only  of  the  appeal,  but 
of  di  indictments  likewise  for  the  same  offence  (2). 

<«)  S  Hawk.  P.  C.  497.  prosecutor,  that  he  waa  relatadto  the  deoeaaed  (for 

(*)  Flat. L  1, c.  34.    9 HaWk.  P.  C. 499.  nonebutnearrelations werepenaittedtoprosecate 

(e)  There  ia  a  striWng  reaemUance  between  thla  in  that  court) ,  and  that  the  prisoner  was  the  cause 

pcocessandthatofthecourtofAreopafusal  Athens  of  his  death ;  the  prisoner,  that  he  was  Innocent  of 

for  murder ;  wherein  the  prosecutor  and  prisoner  the  charge  against  him.    (Pott.  Antiq.  b.  1,  c  19.) 

were  both  swom  in  the  most  solemn  manner :  the 

(2)  The  last  time  that  the  trial  bv  bane!  ttable  of  England  to  preaide  at  the  trial,  who 

was  awarded  ia  this  country,  waa  in  the  ease  proclaimed  a  day  for  the  duel,  on  which  tha 

of  Lord  Rao  and  Mr.  Ramaay,  in  the  7  Ch.  I.  combatanU  were  to  appear  with  a  spear,  a 

TIm  king  by  kit  oommiaaioa  appointed  a  oon*  long  sword,  a  ahort  awMd,  and  a  dagger ;  but 
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IV.  Tlw  fonith  method  of  trial  used  in  criminal  cases  is  that  hj  the 
peers  of  Great  Britain,  io  the  court  of  parliament,  or  the  court  of  the  lord 
high  steward,  when  a  peer  is  capitally  indicted :  for  in  case  of  an  apfeal^  & 
peer  shall  be  tried  by  jury  {d)  (3).  Of  this  enough.has  been  said  in  a  for* 
mer  chapter  (e) ;  to  which  I  shall  now  only  add,  that  in  the  method  aod 
regulation  of  its  proceedings,  it  diflers  little  from  the  trial  per  patriaa^y  or  hy 
jury ;  except  that  no  special  verdict  can  be  given  in  the  trial  of  a  peer  (/")  ; 

because  the  lords  of  parliament,  or  the  lord  high  stevrard  (if  the 
[*349]    trial  be  *had  in  his  court),  are  judges  sufficiently  competent  of 

the  law  that  may  arise  from  the  fact :  and  except  also,  thai  the 
peers  need  not  all  agree  in  their  verdict ;  but  the  greater  number,  consist- 
ing of  twelve  at  the  least,  will  conclude,  and  bind  the  minority  (g). 

V.  The  trial  by  jury,  or  the  country,  per  patriam,  is  also  that  trial  by 
the  peen  of  every  Englishman,  which,  as  the  grand  bulwark  of  hu 
liberties,  is  secured  to  him  by  the  great  charter  (A) :  '*  nttllus  liber  homo  ca- 
piatur^  vel  imprisofietur,  aut  exulet,  out  aUquo  alio  modo  deslrualvr^  nisi  per 
legale  jtuUcium  parium  suarum,  vel  ptr  legem  terraeJ* 

The  antiquity  and  excellence  of  this  trial,  for  the  settling  of  civil  pio- 
perty,  has  before  been  explained  at  large  (t).  And  it  will  hold  much 
stronger  in  criminal  cases ;  since  >  in  times  of  difficulty  and  danger,  more 
is  to  be  apprehended  from  the  violence  and  partiality  of  judges  appointed 
by  the  crown,  in  suits  between  the  king  and  the  subject,  than  in  dispates 
between  one  individual  and  another,  to  settle  the  metes  and  bonndariee  of 
private  property.  Our  law  has  therefore  wisely  placed  this  strong  and 
twofold  barrier,  of  a  preselatment  and  a  trial  by  jury,  between  the  liberties 
of  the  people,  and  the  prerogative  of  the  crown.  It  was  necessary,  for 
preserving  the  admirable  balance  of  our  constitution,  to  vest  the  executive 
power  of  the  laws  in  the  prince :  and  yet  this  power  might  be  dangerons 
and  destructive  to  that  very  constitution,  if  exerted  without  check  or  oon- 
^ol>  ky  justices  of  oyer  and  terminer  occasionally  named  by  the  crown ; 
who  might  then,  as  in  France  or  Turkey,  imprison,  dispatch,  or  exile  any 
man  that  was  obnoxious  to  the  government,  by  an  instant  declaration,  that 
snch  is  their  will  and  pleasure.  But  the  founders  of  the  English  law 
have  with  excellent  forecast  contrived,  that  no  man  should  be  called  to 
answer  to  the  king  for  any  capital  crime,  unless  upon  the  preparatory  accusa- 
tion of  twelve  or  more  of  his  fellow-subjects,  the  grand  jury  :  and  that  the 

truth  of  every  accusation,  whether  preferred  in  the  shape  of  in- 
[*350]    dictment,  information,  or  appeal,  ^should  afterwards  be  confirmed 

by  the  unanimous  suffrage  of  twelve  of  his  equals  and  neighbours, 
indifferently  chosen  and  superior  to  all  suspicion.  So  that  the  liberties  of 
England  cannot  but  subsist  so  long  as  this  palladium  remains  sacred  and 
inviolate ;  not  only  from  all  open  attacks  (which  none  will  be  so  hardy  as 
to  make),  but  also  from  all  secret  machinations,  which  may  sap  and  un- 
dermine it ;  by  introducing  new  and  arbitrary  methods  of  tnal,  by  justioM 

<i)  9  Rep.  80.    9  lust.  49.  tar.  947. 

<«)  See  page  SM.  (A)  ft  Hen.  UI.  c.  99. 

if)  Hatt.  110.  («)  See  Book  m.  page  S79. 

if)  Relynge,  M.  ttat.  7  W.  UI.  c.  3, « II.  Foa- 

the  oombat  waa  prorogued  to  a  farther  day,  be-  treason  and  felonj.  and  misprision  of  tkasa ; 

Ion  which  the  king  revoked  the  commission,  but  in  all  other  cnminal  proeecttUona  they  are 

See  an  acooant  of  the  proceedings,  U  Harg.  tried  like  commoners  by  a  juiy.    3  b^  30. 

8t.Tr.  124,  8eealao3book,337,  See  1  book,  401.  note  11 
(3)  The  AobiUly  are  tried  by  their  peers  for 
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of  the  peace,  comiiiitsioiieTB  of  the  revenue,  and  courts  of  conscience. 
And  however  convenient  these  may  appear  at  first  (as  doubtless  all  arbitra- 
ry powers,  well  executed,  are  the  most  convenient),  yet  let  it  be  again  re* 
membered,  that  delays  and  little  inconveniences  in  the  forms  of  justice,  are 
the  price  that  all  free  nations  must  pay  for  their  liberty  in  more  substantial 
matters ;  that  these  inroads  upon  this  sacred  bulwark  of  the  nation  are 
fundamentally  opposite  to  the  spirit  of  our  constitution  ;  and  that,  though 
begun  in  tiifies,  the  precedent  may  gradually  increase  and  spread,  to  the 
utter  disuse  of  juries  in  questions  of  the  most  momentous  concern. 

What  was  said  of  juries  in  general,  and  the  trial  thereby,  in  civil  cases, 
will  greatly  shorten  our  present  remarks,  with  regard  to  the  trial  of  erimt' 
nal  suits :  indictments,  informations,  and  appeals  ;  which  trial  I  shaU  con- 
sider in  the  same  method  that  I  did  the  former ;  by  following  the  order  and 
course  of  the  proceedings  themselves,  as  the  most  clear  and  perspicuous 
way  of  treating  it. 

When  therefore  a  prisoner  on  his  arraignment  (4)  has  pleaded  not  guilty  ^ 
and  for  his  trial  hath  put  himself  upon  the  country,  which  country  the 
jury  are,  the  sherifiT  of  the  county  must  return  a  panel  of  jurors,  liberos  et 
leftUes  homines,  de  vianeto ;  that  is,  freeholders,  without  just  exception,  and 
of  the  visne  ot  neighbourhood ;  which  is  interpreted  to  be  of  the  coun^ 
where  the  fact  is  committed  (j)  (5).  If  the  proceedings  are  before  the 
court  of  king's  bench,  there  is  time  allowed,  between  the  assign- 
ment and  the  trial,  for  a  jury  to  be  ^impanelled  by  a  writ  of  venire  [*351] 
faeias  to  the  sheriff,  as  in  civil  causes :  and  the  trial  in  case  of  a 
misdemeanor  is  had  at  nisi  prius,  unless  it  be  of  such  consequence  as  to 
merit  a  trial  at  bar  ;  Which  is  always  invariably  had  when  the  prisoner  is 
tried  for  any  capital  offence  (6),  (7).  But,  before  commissioners  of  oyer 
and  terminer  and  gaol-delivery,  the  sheriff,  by  virtue  of  a  general  precept  ^• 
rected  to  him  beforehand,  returns  to  the  court  a  panel  of  forty-eight  jurors, 
to  try  all  felons  that  may  be  called  upon  their  trial  at  that  session  ;  and 
therefore  it  is  there  usual  to  try  all  felons  immediately,  or  soon,  af\er  their 
anaignment.  But  it  is  not  customary,  nor  agreeable  to  the  general  course 
of  proceedings  (unless  by  consent  of  parties,  or  where  the  defendant  is  ac- 
tually in  gaol,)  to  try  persons  indicted  of  smaller  misdemeanors  at  the  same 
court  in  which  they  have  pleaded  not  guilty,  or  traversed  the  indictment. 
But  they  usually  give  security  to  the  court,  to  appear  at  the  next  assises 
or  session,  and  Uien  and  there  to  try  the  traverse,  giving  notice  to  the  pro* 
secntor  of  the  same  (8). 

(i)  SHiLP.CSM.    t  Hawk.  P  C.  401. 

(4)  As  to  jaiy  proeew  in  general,  see  1  Chit,  court  of  oyer  and  terminer  for  capital  offencea, 

C.  L.  2  ed.  506  to  517.  unleaa  removed  b]!  certiorari  to  the  tupreme 

(6)  Now  by  the  6  Geo.  IV.  c.  50.  a.  13,  the  court,  and  then  the  record  i«  carried  down  for 

janf  ate  to  come  from  the  body  of  the  county,  trial  at  the  circuit,  not  at  bar.    (2  R.  S.  732, 

and  the  want  of  hundredora  is  no  longer  a  cause  6  82,  S4.)    Am  to  the  time  of  trial,  see  id.  737, 

of  challenge.  ^  28,  &c. :  and  ante  p.  301.  note  (1). 

The  qualifications  ofpettyiurors  on  the  trial       (8)  Now,  bjr  the  00  Geo.  III.  and  1  Geo. 

are  now  clearly  pointed  out  by  the  6  Geo.  IV.  I  v.  e.  4.  s.  3,  if  the  defendant  has  been  com- 

e.50.  s.  1.  mitted  to  custody,  or  held  to  bail  for  a  misdo- 

By  the  6  Geo.  IV.  c.  50.  s.  15,  the  panel  most  meaner,  twenty  days  before  the  session  of  the 

be  returned  annexed  to  the  venire  facias.  peace,  session  of  oyer  and  terminer,  great 

(6)  See  how  indictments  for  capital  offences  session,  or  session  of  gaol-delivery,  at  which 
may  be  tried  at  niti  priiUt  p.  309.  notes,  ante,  the  indictment  was  found,  the  defendant  shaU 
When  offences  may  be  triea  at  bar,  see  1  Chit,  plead,  and  the  trial  shall  take  place  at  snoh 
C.  L.  497,  S.  session,  unless  a  writ  of  certiorari  be  award- 

(7)  In  New-York  th«  trial  is  before  the  ed.    And  by  section  ft,  when  a  defandnnt,  ia- 
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In  cues  of  high  treason,  whereby  comq>tion  of  blood  may  ensoe  (ex* 
cept  treason  in  coonterfeiting  the  king's  coin  or  seals),  or  misprision  of 
such  treasoo,  it  is  enacted  by  statute  7  W.  III.  c.  3.  first,  that  no  petsoa 
ahall  be  tried  for  any  such  treason,  except  an  attempt  to  assassinate  the 
king,  unless  the  indictment  be  found  within  three  years  after  the  offenee 
committed  (9) :  next,  that  the  prisoner  shall  have  a  copy  of  the  indictment 
(which  includes  the  caption)  (ifc),  but  not  the  names  of  the  witnesses,  five 
days  at  least  before  the  trial ;  that  is,  upon  thn  true  construction  of  the  act, 
before  his  anaignment  (I) ;  for  then  is  the  time  to  take  a:ny  excepticms 
thereto,  by  way  of  plea  or  demurrer ;  thirdly,  that  he  shall  also  have  a  copy 
of  the  panel  of  jurors  two  days  before  his  trial :  and,  lastly,  that  he  shall 
have  the  same  compulsive  process  to  bringiin  his  witnesses  ybr  him  as  was 
usual  to  compel  their  appearance  against  him.     And  by  statute  7  Ann.  c. 

21.  (which  did  not  take  place  till  after  the  decease  of  the  late  pre- 
[*352]    tender),  all  persons,  indicted  for  high  treason  or  misprision  ^there- 

of,  shall  have  not  only  a  copy  of  the  indictment,  but  a  list  of  all 
the  witnesses  to  be  produced,  and  of  the  jurors  impanelled,  with  their  pro- 
fessions and  places  of  abode,  delivered  to  him  ten  days  before  the  trial,  and 
in  the  presence  of  two  witnesses  ;  the  better  to  prepare  him  to  make  his 
challenges  and  defence.  But  this  last  act,  so  far  as  it  afifected  indictments 
for  the  inferior  species  of  high  treason,  respecting  the  coin  and  the  royal 
seals,  is  repealed  by  the  statute  6  Greo.  III.  c.  53,  else  it  had  been  impossi- 
ble to  have  tried  those  oflences  in  the  same  circuit  in  which  they  are  in- 
dicted :  for  ten  clear  days,  between  the  finding  and  the  trial  of  the  indict- 
meut,  will  exceed  the  time  usually  allotted  for  any  session  of  oyer  and  ter* 
miner  (m)  (10).  And  no  person  indicted  for  felony  is,  or  (as  the  law  stands) 
ever  can  be,  entitled  to  such  copies,  before  the  time  of  his  trial  (n). 
Append.  L 


(ft)  Fo8t.n9. 
(i)  IM.  SSO. 


(«)  Fott.  SSO. 

(n)  S  Hawk.  P.  C.  4ia 


dieted  for  a  miwlonieaoor  at  mny  session  of  the 
peace,  session  of  oyer  and  terminer,  great 
session,  or  session  ot  gaol-delivery,  not  having 
been  committed  to  custody,  or  held  to  bail  to 
appear  to  answer  for  such  offence,  twenty 
days  before  the  session  at  which  the  indict- 
ment was  found,  but  who  shall  have  been  com- 
mitted to  custody,  or  held  to  bail  to  appear  to 
answer  for  such  offence  at  some  subsequent 
session,  or  shall  hare  received  notice  of  such 
indictment  haying  been  found,  twenty  day  a 
before  such  subsequent  session,  he  shall  plead 
at  such  subsequent  session,  and  trial  shall 
take  pisce  at  such  session,  unless  a  certiorari 
be  awarded  before  the  jury  be  sworn  for  such 
trial.  But  on  sufficient  cause  shewn,  the 
court  may  allow  further  time  for  trial.  Id.  s.  7. 
In  cases  of  indictments  for  obtaining  goods, 
d(o.  by  false  pretences,  and  sending  threaten- 
inc  letters,  with  intent  to  extort  mooev,  &c. 
ana  other  misdemeanors  punishable  under  the 
30  Geo.  III.  o.  24,  it  is  enacted  by  that  act,  s. 
17,  that  every  such  offender,  bound  over  to 
the  general  quarter  sessions  of  the  peace,  or 
sessions  of  oyer  and  terminer,  and  gaol  delive- 
ry, of  the  county  where  the  offence  was  com- 
mit!^, shall  be  tried  at  such  general  quarter 
sessions  of  the  peace,  or  sessions  of  oyer  and 
terminer,  and  gaol-delivery,  which  shall  be 
held  nest  after  his  apprehension,  unless  the 
cooit  shall  think  fit  to  put  off  the  trial,  on 


just  cause  made  oat  to  them.  So  also  fay  the 
39  &  40  Geo.  III.  c.  87.  s.  22,  persons  indict- 
ed for  a  misdemeanor,  in  receiving  scoiea 
goods,  under  the  2  Geo.  III.  e.  88,  aie  to  b« 
tried  immedistely,  without  being  allowed  th« 
delay  of  a  traverse.  2  East  P.  C.  754.  As 
to  traverses  in  genera],  in  crimiaal  proceed- 
ings, see  1  Chit.  C.  L.  486. 

(9)  This  limitation  as  to  the  time  of  findinc 
an  indictment  applies,  in  New-York,  to  aJl  of- 
fences except  murder,  and  in  all  oaaes  the  de- 
fendant may  hare  a  copy  of  the  indictawnt 
(2  R.  S.  726.  i37,id.  728. 6  53,)  and  of  the  list 
of  the  joron :  Hd.  414,  $  31,)  be  may  also  have 
gratuitously  suopoenas  to  compel  the  attend- 
ance of  witnesses.    (Id.  729, 6  59.) 

(10)  Bt  39  and  40  Geo.  III.  e.  93.  in  aS 
cases  of  nigh  treason,  in  compassing  or  ima- 
gining the  death  of  the  king,  and  of  misprision 
of  such  treason,  where  the  overt  act  alleged 
in  the  indictment  is  the  assassination  of  the 
king,  or  a  direct  attempt  against  his  life  or 
person,  the  party  accosed  shall  be  indicted 
and  tried  in  the  same  manner  and  upon  the 
like  evidence  aa  if  charged  with  murder.  Bat 
the  judgment  and  execution  shall  remain  tho 
same  as  in  other  cases  of  high  treason.  And 
by  6  Geo.  IV.  o.  50,  ^  2V,  when  aa^  person  im 
ifidicted  for  high  treason  or  misprisioa  of  tx«»- 
son,  in  any  eourt  except  K.  B.,  a  list  of  lb* 
patty  yuj,  with  their  aamea,  piofMuons.  and 
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When  die  triil  is  caQed  on,  the  jnion  an  to  be  ewom,  as  theyajq^eaor, 
as  die  nimiber  of  twelve,  unless  they  are  challenged  by  the  party  (11). 

Challenges  may  here  be  made,  either  on  the  part  of  the  king,  or  on  that 
of  the  prisoner ;  and  either  to  the  whole  array,  or  to  the  separate  polls,  for 
the  tery  same  reasons  diat  they  may  be  made  in  civil  causes  (o).  For  it 
is  here  at  least  as  necessary,  as  there,  that  the  sheriff  or  returning  officer 
be  totally  indifferent ;  that  where  an  alien  is  indicted,  the  jury  shodd  be  de 
medietaiet  or  half  foreigners,  if  so  many  are  found  in  the  place  (12) ;  (which 
does  not  indeed  hold  in  treasons  (p),  aliens  being  very  improper  judges  of 
die  breached  allegiance  (13) ;  nor  yet  in  die  case  of  Egyj^ians  (14)  under 


(0)  Sf6  Book  nL  IM««  899. 


(p)  %  Hawk.  P.  C.  490.    t  HaL  P.  C.  171. 


ptiaoes  of  abode,  shall  be  ^iven  at  the  same 
tine  that  the  copy  of  the  indictment  is  deli- 
Teied  to  the  party  indicted,  which  shall  be  ten 
days  before  arraignment,  and  in  the  presence 
of  two  or  more  credible  witneeses ;  and  when 
any  person  is  so  indicted  in  K.  B.,  a  oopy  of 
the  mdictment  shall  be  delivered  as  before 
mentioned,  bat  the  list  of  the  petty  jury,  made 
out  as  before  mentioned,  may  be  delivered  to 
the  par^  indicted,  after  aRainnmenty  so  that 
it  be  ten  days  before  trial,  rroviso,  not  to 
extend  to  interfere  with  the  provisions  of  39 
and  40  Oeo.  IV.  o.  83,  nor  to  cases  of  treason 
relating  to  the  coin. 

Where  the  jury  panel  is  incorrect,  a  motion 
nay  be  made  on  tbapait  of  the  crown,  in  the 
court  of  gaol  delivery,  for  leare  to  the  sheriff 
to  amend  the  panel.    1  East,  P.  C.  113. 

(II)  By  6  Geo  17.  a  50,  ^  S7,  if  any  man 
"or  for  the  trial  of -any 


I  he  retained  as  a  joror 
issue,  in  any  of  the  courts  in  the  Act  mention- 
•d,  who  shall  not  be  qualified  according  to  the 
Act,  the  want  of  such  qudifioation  anall  be 
good  cause  of  challenge,  and  he  shall  be  dis- 
charged upon  such  challenge,  if  the  court 
shall  be  satisfied  of  the  fiu:t ;  and  if  any  man 
letnmed  as  a  jtutMr  for  the  trial  of  any  such 
issue  shall  be  qualified  in  other  respects  ao> 
cording  to  the  Act,  the  want  of  freehold  shall 
not  on  such  trial,  in  any  case,  civil  or  crimi* 
nal,  be  accepted  as  good  cause  of  challenge, 
either  bv  the  crown  or  the  party,  nor  as  cause 
lor  discharginp^  the  man  so  returned  upon  his 
own  application.  Proviso,  not  to  extend  to 
any  special  juror. 

By  (f  28,  no  challenge  shall  be  taken  to  any 
panel  of  jurors  for  want  of  a  knight  being  re- 
turned in  such  panel,  nor  any  array  quashed 
by  reason  of  any  such  chanence. 

By  6  29,  in  ak  inquests  to  be  taken  before 
any  of  the  courts  in  the  Act  mentioned, 
wbereia  the  king;  is  a  party,  howsoever  it  be, 
notwithstuding  it  be  alleged  by  them  that  sue 
for  the  kinc,  that  the  juron  of  thoee  inquests, 
or  some  of  them,  be  not  indifierent  mr  the 
king ;  yet  such  inquests  shall  not  remain  un- 
taken  ror  that  cause  ;  but  if  they  that  sue  for 
the  king  will  challenge  any  of  thoee  jurors, 
they  shaO  assign  of  their  challenge  a  cause 

t  In  New-Yofk,  on  everf  indictment  for  an 
nffisnoe  punishable  with  death,  or  imprison- 
Bont  in  a  state-pnson  for  ten  years  or  more, 
Hm  defendant  may  challenge  ptrtmptarUy  20, 
the  district  attorney  can  only 


certain,  and  the  truth  of  the  same  challenge 
shall  be  inquired  of  according  to  the  custom 
of  the  court ;  and  it  shall  be  proceeded  to  the 
taking  of  the  same  inquisition,  as  it  shall  be 
found,  if  the  challengee  be  true  or  not,  aAer 
the  discretion  of  the  court ;  and  no  person  ar- 
raigned for  murder  or  felony,  shall  be  admitted 
to  any  peremptory  challenge  above  the  number 
of  twenty.t 

And  by  7  and  8  Geo.  IV.  c.  28,  ^  3,  if  any 
person  indicted  for  any  treason,  felony,  or 
pincy,  shall  challenge  peremptorily  a  greater 
number  of  the  men  returned  to  be  of  the  jury 
than  such  person  is  entitled  by  law  so  to  chal- 
lenge, in  any  of  the  said  cases,  every  peremp- 
tory challeage,  beyond  the  number  allowed  by 
law  in  any  of  the  said  cases,  shall  be  entirely 
void,  and  the  trial  of  such  person  shall  proceed 
as  if  no  such  challenge  had  been  made. 

(12)  The  6  Geo.  IV.  c.  50,  ^  47,  provides, 
that  nothing  in  that  Act  contained  shall  ex- 
tend or  be  construed  to  extend  to  deprive  any 
alien  indicted  or  impeached  of  any  felony  or 
misdemeanor  of  the  right  of  being  tried  by 
a  jury  de  medietate  linguao ;  but  that,  on  the 
prayer  of  every  alien  so  indicted  or  impeach- 
ed, the  sheriff,  or  other  proper  minister,  shall, 
by  command  of  the  court,  return  for  one  half 
of  the  jury  a  competent  number  of  aliens,  if 
so  many  there  be  in  the  town  or  piece  where 
the  trial  is  had,  and  if  not,  then  so  many  aliens 
ss  shall  be  found  in  the  same  town  or  place, 
if  any :  and  that  no  such  alien  juror  shall  be 
liable  to  be  challenged  for  want  of  freehold,  or 
of  any  other  Qualification  required  by  the  Act ; 
but  every  such  alien  may  be  challenged  for  any 
other  cause,  in  like  manner  as  if  he  were  qua- 
lified by  the  Act4 

(13)  The  privilege  is  taken  away  from  per- 
sons indiotea  of  high  treason  by  the  1  and  3 
P.  and  M.  c.  10,  which  direcu  that  all  trials 
for  that  offence  shall  take  place  as  at  < 
law. 


aliens  was  founded,  was  repealed  as 
ptians  by  the  1  and  2  P.  and  M.  c.  4,  ^ 


voL.n. 


rU)  The  28  E.  III.  e.  13,  on  which  this 
right  of   " 
tofigypi 

3,  and  the  5  Elis.  c.  20,  which  enacted  that 
they  ahould  be  tried  by  the  inhabitants  of  the 
county  where  they  were  arrested,  and  not  per 

challenae  for  cause.  (2  R.  S.  734,  f  9, 10, 1 1 .) 
t  In  New-York,  no  alien  can  claim  a  jury 
partly  of  aliens  on  an  indictment,  (2  R.  S. 
734,  6  7,)  nor  in  any  suit  whatever.  iM,  419 
«53.J 
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die  statute  2S  Hen.  YIII,  c.  10.)  tbal  mt  eveiy  paMi  Asm  ilmlil  bes 
competent  number  of  handredora  (19);  aad  tltat  the  ptkttcMbi  jpHon  titoM 
be  amni  exeepHone  majares ;  not  liable  to  objection  eiihieftpropier  ibnorurv- 
speetum^  propter  defectum,  propter  afiehtm^  orpropUr  MiUum  (16). 
[*353]  ^Challenges  upon  any  of  the  foregoing  aceooitB  are  atykd  chal- 
lenges for  ctMse ;  which  msj  be  without  stint  in  both  cvioinal 
and  civil  trials.  But  in  criminal  cases,  or  at  least  in  capital  onea,  there  is, 
in  faoorem  vUae,  allowed  to  the  prisoner  an  arbitrary  ttud  capricious  species 
of  challense  to  a  certain  number  of  jurors,  without  shewing  any  cause  at 
an  ;  which  is  called  a  peremptory  challenge :  a  provisioik  ftdl  of  that  tstt- 
demess  and  humanity  to  prisoners,  for  which  our  English  laws  are  jiMly 
famous  (17).  This  is  grounded  on  two  reasons.  1.  As  every  one  must 
be  sensible,  what  sudden  impressions  and  unaccountable  prejudices  we  aie 
wgi  to  conceive  upon  the  bare  looks  and  gestures  of  another ;  and  how  ne- 
cessary it  is,  that  a  prisoner  (when  put  to  defend  his  life)  should  have  a 
good  opinion  of  his  jury,  the  want  of  which  might  totally  disconcert  hhn  ; 
Sie  law  wills  not  that  he  should  be  tried  by  any  one  man  against  whom 
he  has  conceived  a  prejudice,  even  without  being  able  to  assign  a  reason 
for  such  his  dislike.  2.  Because,  upon  challenges  for  cause  shewn,  if  the 
reasons  assigned  prove  insufficient  to  set  aside  the  juror,  perhaps  the  bare 
questioning  his  indifference  may  sometimes  provoke  a  resentment ;  to  pre- 
vent all  ill  consequences  from  which,  the  prisoner  is  still  at  liberty,  if  be 
pleases,  peremptorily  to  set  him  aside. 

This  privilege,  of  peremptory  challenges,  though  granted  to  the  pn- 
sooer,  is  denied  to  the  king  by  the  statute  33  Edw.l.  st.  4.  which  enacts, 
that  the  king  shall  challenge  no  juiors  without  assigning  a  cause  certain, 
to  be  tried  and  approved  by  the  court  (18).  However,  it  is  held  that  the 
king  need  not  assign  his  cause  of  challenge,  till  idl  the  panel  is  gone 
through,  and  unless  there  cannot  be  a  full  jury  without  the  person  so  chal- 
lenged. And  then,  and  not  sooner,  the  kin^s  counsel  must  shew  the  cause  : 
otherwise  the  jiQX>r  shall  be  sworn  (9)  (19). 

The  peremptory  challenges  of  the  prisoner  must  however  have 
[*354]  some  reasonable  boundary ;  otherwise  he  might  never  *be  tried. 
This  reasonable  boundary  is  settled  by  the  common  law  to  be  the 
number  of  thirty-five ;  that  is,  one  under  the  number  of  three  full  juiiee. 
For  the  law  judges  that  five-and-thirty  are  fully  sufficient  to  allow  the 
most  timorous  man  to  challenge  through  mere  caprice  ;  and  that  he  who 
peremptorily  challenges  a  greater  number,  or  three  fuU  juries,  has  no  inten- 

(f}i Hawk. P.O. 411.    9Bal.P.C.fn. 

BMdietatem  liogim ;  but  that  proriaion  was  (16)  Ajid  saa  a  aiaflar  proriaioa  in  6  Oao. 

rapaaladb7tha23O.IILe.6l,  andEgyptiaua  17.0.60.8.29. 

an  now  dealt  with  under  the  Vagrant  Acts  (19)  And  the  praistiea  ia  the  aaae  both  ia 

aa  roguea  and  ragabonda.    Vide  ante,  167,  n.  triala  far  miademeanota  and  for  capital  o0b»> 

10.  eea.    3  Haig.  St.  Tr.  619.    When  there  is  a 

(16)  The  right  to  ehallanga  for  want  of  bun-  ehallenjse  ior  oansa,  two  persona  in  court  not 

dredors  is  now  uken  away  by  the  6  Geo.  IV.  of  the  innr  ara  awom  to  trr  whether  the  raiT* 

e.  60.  a.  13.  man  challenged  wiU  trr  the  prisoner  indim- 

(16)  Aa  to  qualifications  of  jorori  in  New-  rendy.  Evidenoe  is  then  produced  to  ra^ 
York,  aee  2  R.  8.  411.  port  the  challenge,  and  aecoiding  to  the  Ter* 

(17)  A  peramptoty  chaUeoge  ia  not  albwed  diet  of  the  two  tryeis,  the  juryman  ia  admit- 
in  the  trial  of  collateral  inuea.  Fo8t42.  Nor  ted  or  rejected.  A  jniyman  was  thua  ••% 
in  any  trial  for  a  misdemeanor,  2  Haig.  St.  aaide  in  0^€V>igly'a  trial  for  traaaon,  baoau— , 
Tr.  808,  and  4  H.  St.  Tr.  1.  upon  looking  at  the  priaonera,  he  had  uttetad 

Aatolawof  New.Yotfc,soenote(t)p.3S2,  the woids, *« damned laseala**  BmWkk^fm 
ante.  triaL 
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tfott  laba  ttied  at  aB.  Ajid  therefiNre  it  dealt  with  one  who  pevemptotily 
clwJhagli  kbdire  ihiiqr-iT6,  and  will  net  retract  hia  diallenge,  as  with  one 
wheitu^  iiinia  or  lefcaea  hia  trial;  by  eenteacing  him  lo  ihe  ptinefarU 
0t  dmn  iniekmy^  aadby  attaintiiig  him  in  tieaaoB  (r).  Aad  ao  the  law 
ataada  at  thia  day  with  regard  te  tseaaon  of  any  kind. 

But  by  atatnte  22  Hen.  VIIL  c  14.  (which,  with  regard  to  feloniea, 
atanda  nntepealed  by  atatute  1  &  2  Ph.  &  Mar.  c.  IQ.)  by  thia  atatate,  I 
aay,  no  penon  arraigned  for  felony,  can  be  admitted  to  make  any  more 
than  twenty  peremptory  challengea.  But  how  if  the  pnaoner  will  peremp* 
torily  ehattenge  twenty^me,  wi^  ahall  be  done  ?  The  old  o[Mnion  waa, 
tl^  judgment  of  peine  forte  et  dwre  ahould  be  giren,  aa  where  he  chal- 
lenged thirty-aix  at  the  conunon  law  {s) :  but  the  better  opinion  aeema  to 
be  (t),  that  auch  challeage  ahall  only  be  diategarded  and  overruled.  Be- 
eaoae,  fint,  the  common  law  doth  not  inflict  Sue  judgment  of  penance  for 
challenging  twenty-one,  neither  doth  the  atatnte  inflict  it ;  and  ao  heavy  a 
judgment  (or  that  of  conviction,  which  succeeds  it)  ahall  not  be  imposed 
by  implication.  Secondly,  the  words  of  the  statute  are,  "  that  he  be  not 
tidmitted  to  challenge  more  than  twenty ;"  the  evident  construction  of  which 
is,  that  any  fardier  challenge  shall  be  disallowed  or  prevented :  and  there- 
fore being  null  from  the  beginning,  and  never  in  fact  a  challenge,  it  can 
aubject  the  prisoner  to  no  punishment ;  but  the  juror  shall  be  regularly 
sworn  (20). 

If,  by  reason  of  challenges  or  the  default  of  the  jurora,  a  suffi- 
cient number  cannot  be  had  of  the  original  panel,  a  tales  *may  be    [*355] 
awarded  as  in  civil  causes  (u),  till  the  number  of  twelve  is  sworn, 
«  well  and  truly  to  try,  and  true  deliverance  make,  between  our  sovereign 
lord  the  king,  and  the  prisoner  whom  they  have  in  charge ;  and  a  true  ver- 
dict to  give,  according  to  their  evidence." 

When  the  jury  is  sworn,  if  it  be  a  cause  of  any  consequence,  the  indict* 
ment  is  usually  <^ned,  and  the  evidence  marshalled,  examined,  and  en- 
forced by  the  counsel  for  the  crown,  or  prosecution.  But  it  is  a  settled  rule 
at  common  law,  that  no  counsel  shall  be  allowed  a  prisoner  upon  his  trial, 
upon  the  general  issue,  in  any  capital  crime,  unless  some  point  of  law  shall 
ariae  proper  to  be  debated  (w)  (21).  A  rule,  which  (however  it  may  be 
palliated  under  cover  of  that  noble  declaration  of  the  law,  when  rightly 
understood,  that  the  judge  shall  be  counsel  for  the  prisoner ;  that  is,  shall 
see  that  the  proceedinga  against  him  are  legal  and  strictly  regular)  («) 
seems  to  be  not  at  all  of  a  piece  with  the  rest  of  the  humane  treatment  of 
priaonera  by  the  English  law.  For  upon  what  face  of  reason  can  that  as- 
sistance be  denied  to  save  the  life  of  a  man,  which  yet  ia  allowed  him  in 
prosecutions  for  every  petty  trespass  t  Nor  indeed  is  it  strictly  speaking  a 
part  of  our  ancient  law  :  for  the  mirrour  (y),  having  observed  the  necessity 
of  counsel  in  civil  suits,  <*  who  know  how  to  forward  and  defend  the  cause^ 
by  the  rules  of  law  and  customs  of  the  realm,"  immediately  afterwards 

(f )  t  Hftl.  p.  C.  M6.  <c)  S!r  Edward  Coke  (3  Inst.  IS7.)  gives  aaoClMr 

(f )  t  Hmwk.  P.  C.  414.  addltioml  reason  for  this  refnsal,  *<  because  tke  evA- 

(t)  t  bat.  SI7.    S  Hal.  P.  0. 170.  dence  toconvict  a  prisoner  ahoold  be  so  manifest, 

(M)  See  Book  HI.  page  SM.    But  in  mere  con-  as  it  could  not  be  contradicted."  Wbieh,  Lonl  Not- 

mlssions  of  gaol  delivery,  no  tales  can  be  awaided :  tingham  (when  high  steward)  declared,  (t  St.  Tr. 

though  the  court  may  or*  temu  order  a  new  panel  7S0.)  was  the  only  good  reason  that  coold  be  givMi 

to  be  returned  vutmttr,  (4  last.  08.  4  St  Tr.  7S8.  for  it. 

Cooke's  Case.)  («)  c.  I, « 1. 

Wi  Hawk.  P.O.  400. ^_^_^ 

C80)  8MM»e(t)p.35a«nte,  ud  id.  note       (21)  Coonael  are  aUowwl  in  aU  cmm  is 
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sabjonis ;  **  and  more  necessary  are  they  for  defence  oponiiidicCneiits  and 
appeals  of  felonj,  than  upon  other  venial  canses  (s)  (22)."  And  the  judges 
themselves  are  so  sensible  of  this  defect,  that  they  never  sen^ile  to  allow  a 

prisoner  connsel  to  instract  him  what  qaestiims  to  ask,  or  even  to 
[*356]  *ask  questions  for  him,  with  respect  to  matters  of  hct:  for  as  to 

matters  of  law,  arising  on  the  trial,  they  are  mUUkd  to  the  assist- 
ance of  counsel.  But,  lest  this  indulgence  should  be  intercepted  by  supe- 
rior influence,  in  the  case  of  state-criminals,  the  legislature  ha&directed  by 
statute  7  W.  III.  c.  3.  that  persons  nujieterf  for  such  high  treason,  as  works 
a  corruption  of  the  blood,  or  misprision  thereof  (except  treason  in  counter- 
feiting the  king's  coin  or  seals);  may  make  their  full  defence  by  counsel, 
not  exceeding  two,  to  be  named  by  the  prisoner  and  assigned  by  the  court 
or  judge  :  and  the  same  indulgence,  by  statute  20  Geo.  II.  c.  30,  is  ex- 
tended to  parliamentary  in^peaekments  for  high  treason,  which  were  ex- 
cepted in  the  former  act  (23)  (24). 

(s)  F&tbsr  Pinons  the  Jesuit,  and  after  him  Udi-    not  allowahle  In  any  crimiMl  umMcuttan.  mewOI 

'  ~    toaaalMbjromparingthimw 

cowftcwiT  of  ri  onuaM  J . 


op  BUya,  (of 


lish  Ubeitf,  li.  00.)  have 

^thatthebeni        

Unt  denied  to 
(Iprefome)       . 

is  usually  attribated  to  that  prince.  "De 
wmmahbmt  vd  eafitiMbiu  immo  quatnt  em$Uimm 
'    '    '  M$tatimptmqftt,9UuommfetUiom» 


lenefit  of  counsel  to  plead  for  them  was  lary  passam  in  the  grnd  oemttmrnitrofNt 

0  prisoners  by  a  law  of  Ren.  I.  meaning  <ch.  w.)  which  speaks  of  ImMdaaoes  to 

chapters  47  and  48  of  the  code  which  actions.  **^^r««ot,«i«t«Mi  U  fwrvUt «  n 

.-^^_.-^.-... !__-    <i«t .-„^  «t  sara  co^w  rfe  soy  esiM«Bir,  #»tl  l»  • 

:  pumda  »9neoiumlU,Uptmimiftr  U 


Or,  as  it  stands  in  the  Left,  text,  (siir. 


r-In  aiiu  ommius  p6tut  <l  debet  aft  am»i-    lOW,)  **  Qaentahu  miImi  jNWfcs  t 
'  conceire,  si^nlfles  only    n;  et  AaMtt  ttcMfMN  ceiw*/«id». 


Jio."— ButthUcMut'JiiaR,!  .    ^ 

an  tmsarlsnctf,  and  the  petuio  eontUit  is  cravimg 

Umte  to  impari;  (See  Book  UI.  page S96.)  whiehfi 


Hto  amUm  connJio,  debet  factum  mtgan  p>b  a 


(22)  The  prisoner  it  not  allowed  oounael  to 
plead  his  cause  before  the  jury  in  any  felony, 
whether  it  is  capital,  or  within  the  benefit  of 
clergy :  nor  in  a  vase  of  petty  larceny.  But 
in  misaemeanoia  the  prisoner  or  defendant  is 
allowed  counsel  as  in  civil  actions,  but  even 
here  the  defendant  cannot  have  the  aaetstaneo 
of  eoonsel  to  examine  the  witneases,  and  re- 
serve to  himself  the  right  of  addressing  the  jury. 
1  Ry.  &  M.  C.  C.  166.    3  Camp.  98. 

The  maxim  that  the  judge  is  eoonsel  for 
the  prisoner,  signified  nothing  more  than  that 
the  judge  shall  take  care  that  the  prisoner 
does  not  suffer  from  the  want  of  counsel.  The 
judge  is  counsel  only  for  public  justice,  and  to 
promote  that  object  alone  all  his  inquiries  and 
attention  ought  to  be  directed.  Upon  a  trial 
for  the  murder  of  a  male  child,  the  eoonsel  for 
the  proaecution  concluded  his  case  without 
asking  the  sex  of  the  child,  and  the  jud^e  would 
not  permit  him  afterwards  to  call  a  witneaa  to 
prove  it,  but,  in  conaoquence  of  the  omiasion, 
ne  directed  the  junr  to  acouit  the  prisoner. 
But  to  the  honour  of  that  judge,  it  ought  to  be 
atated,  that  he  declared  afterwards  in  private 
his  regret  for  his  conduct.  This  caae  is  well 
remembered,  but  it  ought  never  to  be  cited  but 
with  reprobation. 

(23)  And  see  further  ss  to  the  allowance 
and  assigning  of  counsel,  1  Chit  C.  L.  2  ed. 
407  to  411.  Upon  the  trial  of  issues  which  do 
not  turn  upon  the  question  of  guilty  or  not 
^ilty,  but  upon  collateral  facts,  prisoners 
under  a  capital  charge,  whether  for  treason  or 
felony,  always  were  entitled  to  the  full  assist- 

■  (24)  The  law  restricting  the  aid  of  counsel 
OS  inoiotments  still  prevails  in  Enclaad.  It 
has  geattally  bee«  ispeaied  in  the  U.  S.,  and« 


ance  of  oounsoL    Fost.  232. 42. 

It  is  very  extraordinary  that  Um  law  of  Eng- 
land should  have  denied  the  assistance  of 
ooonsel,  when  it  is  wanted  most,  Ws.  to  ds* 
fend  the  life,  the  honour,  and  all  the  prmit^ 
of  an  individual.  It  is  the  extension  of  that 
maxim  of  natural  equity,  that  every  one  shall 
he  heard  in  his  own  causa,  that  wanants  the 
admission  of  hired  advocates  in  courts  of  jus- 
tice ;  for  there  is  much  greater  inequality  in 
the  poweis  of  explsaation  aad  peianaskm  in 
the  natural  sute  of  ihe  human  mind,  than 
when  it  is  improved  bv  edncatioa  and  experi- 
ence. Amongst  profossiceal  men  of  esta- 
blished character,  the  difference  in  their  AiU 
and  management  is  generally  so  inoonsider^ 
able,  that  the  decision  of  the  eaose  depends 
only  upon  the  snperiorirf  of  the  justiee  in  the 
respective  eases  of  the  litigating  jMuties. 
Hence  the  practice  of  an  advocate  u  abso- 
lutel^r  necessary  to  the  administration  of  sub- 
stantial justice.  An  honourable  banister  will 
never  mis-state  either  law  or  facts  within  his 
own  knowledge,  but  he  is  justified  in  urging 
any  argument,  whatever  may  be  hia  own  ojpt- 
nion  of  the  solidity  or  justness  of  it,  which 
he  may  think  will  promote  the  interests  of  his 
client ;  for  Teasonio|  in  courts  of  tustiee  sad 
in  the  ordinary  affairs  of  lifo  selaoai  admits 
of  geometrical  demonstration ;  but  it  happens 
not  unfrequently  that  the  same  aigoment, 
which  appears  sophistry  to  one,  is  soond  kgie 
in  the  nund  of  another,  and  every  day^  ex- 
perience proves  that  the  opinions  of  a  judge 
and  an  advocate  are  often  aiametrieaUy  oppo- 

as  is  believed,  much  to  the  benefit  of  the  eooa- 
munity,  aad  withoni  tlie  evils  apprehaadsd  in 

Kffglandi 
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Tlie^o^ifiie  of  etidenoe  upon  pleas  of  the  oiowii,  is,  liiaMMt  lespecto, 
die  same  as  that  npon  civil  actions.    There  aie  however  a  few  leadhig 

Cints,  wherein,  by  several  statutes,  and  tesolntio&s,  a  difference  is  made 
tween  civil  and  criminal  evidence. 

First,  in  all  cases  of  high  treason,  petit  treason,  and  mispiision  of  trea- 
son, bj  statBtes  1  £dw.  VL  c.  12.  and  5  and  6  £dw.  6.  c.  11.  two  lawful 
witnesses  are  reqoired  to  convict  aprisoner ;  unless  he  shall  willingly  and 
without  violence  eanfut  the  same  (25).  By  statute  I  &2  Ph.  dt  Mar.  c. 
10.  a  farther  exception  is  made  to  treasons  in  counterfeiting  the  king's  seals 
or  signatures,  and  treasons  concerning  coin  current  within  this  realm :  and 
mere  particularly  i^  c.  11*  the  offences  of  importing  counterfeit  foreign 
money  current'  in  this  kingdom,  and  impairing,  counterfeiting,  or  forging 
any  current  coin.  The  statutes  8  dz;  9  W.  III.  c.  25,  and  15  d^ 
*16  Geo.  II.  c.  28.  in  their  sobsequeat  extensions  of  this  species  [*357] 
of  treason,  do  also  provide,  that  the  offenders  may  be  indicted,  ar- 
raigned, tried,  convicted,  and  attainted,  by  the  like  evidence,  and  in  such 
manner  and  form  as  may  be  had  and  used  against  offenders  for  counterfeit- 
ing die  king's  money.  But  by  statute  7  W.  III.  c.  3.  in  prosecutions  for 
those  treasons  to  which  that  act  extends,  the  same  rule  (of  requiring  two 
witnesses)  is  again  enforced ;  with  this  addition,  that  the  comfusum  of  the 
prisoner,  which  shall  countervail  the  necessity  of  such  proof,  must  be  in 
open  court.  In  ike  construction  of  which  act  it  hath  been  holden  (a),  that  a 
confession  of  the  prisoner,  taken  out  of  court,  before  a  magistrate  or  person 
having  competent  authority  to  take  it,  and  pvoved  by  two  witnesses,  is  suf- 
ficient to  convict  him  of  treason.  But  hasty  unguarded  confessions,  made 
to  persons  having  no  such  authority,  ought  not  to  be  admitted  as  evidence 
under  this  statute.  And  indeed,  even  in  cases  of  felony  at  the  common 
law,  they  are  the  weakest  and  most  suspicious  of  all  testimony  ;  ever  liaUe 
to  be  obtained  by  artifice,  false  hopes,  pronuses  of  favour,  or  menaces  ; 

(a)  Fort.  M0--M4. 


nte.  Many  ciicunwtaiioat  may  ooeoff,  which 
wiU  jniti^  or  cao\pfll  aa  indiTidual  member 
of  tM  prmesnoa  to  refuae  the  defence. of  a 
partiotiiar  cKent,  bat  a  eaoae  eaa  hardly  be 
oonoeiTed  which  ought  to  be  rejected  by  all 
the  bar ;  for  such  a  conduct  in  the  profeaaion 
would  excite  so  atroog  a  prejudice  against  the 
party,  as  to  lender  him  in  a  great  degree  con- 
demned before  his  trial.  Let  the  cireumstan- 
Ma  ajcainst  a  prisoner  be  ever  so  atrocious,  it 
is  still  the  duty  of  the  advocate  to  see  that  his 
client  is  oonvicted  according  to  those  rules 
and  forms,  which  the  wisdom  of  the  legisla- 
tnte  has  established  as  the  beat  protection  of 
the  liberty  and  the  aecurity  of  the  subject. 
But  the  conduct  of  counsel  in  the  proeecution 
of  criminals,  ought  to  be  venr  different  from 
that  which  is  required  fiom  them  in  civil  ac- 
tions, or  when  they  are  engaged  on  the  side 
«f  a  prisoner ;  in  the  latter  eases  they  are  the 
ndrocates  of  their  client  only,  and  apeak  but 
fay  his  instmction  and  permission ;  in  the  for- 
mer they  aie  the  advocates  of  public  justice, 
<or,  to  speak  more  professionally,  they  are  the 
adveesites  of  the  king,  who,  in  all  criminal 
proeecutions.  is  the  representatiTe  of  the  peo- 
ale ;  and  botn  the  king  and  the  country  most 
DC  better  satisfied  with  the  acquittal  of  the  in- 
» thaa  with  the  MDvifltioa  of  the  guilty. 


Hence,  in  all  criminal  proeecutions,  especially 
where  the  jprisoner  can  have  no  counsel  to 
plead  for  hui,  a  barrister  is  as  much  bound 
to  discloea  all  those  eircumstancea  to  the  juiy, 
and  to  reason  upon  them  aa  folly,  which  are 
farourable  to  the  prisoner,  as  those  which  are 
Ukely  to  support  tae  prosecution. 

When  this  note  was  written,  the  editor  (Mr. 
Christian)  observes,  that  he  was  not  aware 
that  the  general  obeervations  contained  in  it 
were  sanctioned  by  ao  great  authorities  aa 
Cicero  and  Panastius.  Cicero  makes  the  dis- 
tinction that  it  is  the  dotj  of  the  judge  to 
pursue  the  truth ;  but  it  is  permitted  to  an 
advocate  to  urge  what  has  only  the  semblance 
of  it.  He  saya  he  would  not  have  ventured 
himaelf  to  have  advanced  this  (especially  when 
he  waa  writing  upon  philosophy),  if  it  had  not 
also  been  the  opinion  of  tne  gravest  of  the 
stoics,  Panmtiua.  "Judieaa  eat  semper  in 
eausis  varum  aeiiui ;  patroni  nonnnnonam  ve- 
risimile,  etiam  ai  minus  ait  varum,  detenden : 
quod  acriben  (prmsertim  cum  de  philosophiA 
seribenm)  non  audereos,  nisi  idem  plaoeret 
gravissimo  stoiconun  Panmtio."    Cic*  dt  Qf, 

(25)  See  sale  368,  aote  10,  and  8  R.  & 
735,^15 


Digitized  by 


Google 


SM  FDBUC  WRONGS. 


f ,  or  lepoited  widi  di 
mU*  in  thflir  aatim  of  being  di^iofed  by  other  negatiTe  evidence  {2&y 
Bf  the  MOW  iteSaie7W.IU.it  is  decltted.  that  both  witneeeeii  mwi  be 
to  the  Mine  orert  act  of  treason,  or  one  to  one  o?eKt  act,  and  the  other  m 
another  orert  act,  of  the  same  species  of  treaseo  (()»  and  not  of  distinct 
heads  or  kinds  :  and  no  eridence  shall  be  admitted  to  piOTe  any  overt  aet 
not  ezpreasly  laid  in  the  indictment  (27).  And  tbereiorein  air  John  Fen- 
wick^  case  in  king  William's  time,  where  there  was  but  one  witness,  an 
act  of  pailiameat  (e)  was  made  on  porpoee  to  attaint  him  of  treaeon»  and 
he  was  ezeented  (^  Bot  in  almost  eveiy  olher  accusation  one  positiTe 
witness  is  sufficient  Baron  Monteaqoiea  lays  it  down  for  a  rule  («),  that 
those  kws  which  condemn  a  man  to  death  tn  amm  ease  on  the  dispositioiiof 
a  single  witness,  are  fiual  to  liberty ;  and  he  adds  this  reason,  that  the  wit- 
ness who  affirms,  and  the  accused  who  denies,  make  sn  eqynl 
[*358]  balance  (/)  ;  there  is  a  necessiqr  therefore  to  call  *in  a  third  man 
to  incline  die  scale.  But  this  seems  to  be  carrjring  matters  too 
far :  for  there  are  some  crimes,  in  which  the  veiy  privacy  of  their  nature 
exclndea  the  possibility  of  having  more  than  one  witness ;  must  these 
therefore  escape  unpunished  ?  Neither  indeed  is  the  bare  denial  of  the 
person  accused  equivalent  to  the  positive  oath  of  a  disinterested  witness, 
in  cases  of  indictments  for  perjury,  this  doctrine  is  better  founded ;  and 
there  our  law  adopts  it :  for  one  witness  is  not  allowed  to  convict  a  man  for 
peijury ;  because  then  there  is  only  one  oath  against  another  (g).  In 
cases  of  treason  also  there  b  the  accused's  oath  <^  allegiance,  to  coanier- 
poise  the  information  of  a  single  witness  ;  and  that  may  perhaps  be  one 
reason  why  the  law  requires  a  double  testimony  to  convict  him :  thou^ 
the  principal  reason,  undoubtedly,  is  to  secure  the  subject  frMn  being  sac- 
rificed to  fictitious  conspiracies,  which  have  been  the  engines  of  praftigale 
and  crafty  politicians  in  all  ages. 

Secondly,  though  from  the  reversal  of  colonel  Sidney's  attainder  by  aet 
of  parliament  in  1689  (A)  it  may  be  eollected  (t),  that  the  mere  similitude 
of  hand-writing  in  two  papers  shewn  to  a  jury,  without  other  concurrent 
testimony,  is  no  evidence  that  both  were  writteo  by  the  same  person  ;  yet 
undoubtedly  the  testimony  of  witnesses,  well  acquainted  with  the  party's 
hand,  that  they  believe  the  paper  in  question  to  have  been  written  by  him, 
is  evidence  to  be  left  to  a  jury  {j  )  (28). 

(»}  See  St.  Tr.  H.  144.  Foster,  tSS.                        0i)  St.  TV.  WI.  471. 

(e)  Stat.  8  W.  III.  c.  4  (t)  S  Hawk.  P.  C.  4S1. 

(i)  St.  Tr. V.  40.  (J)  Lozt)  Praston*e  caee,  A.  D.  ISQS.    St.  Tt.  IT. 

<«)  8p.  L.  b.  1%  c.  S.  4ft8.    Fnndi's  caee,  it.  D.  1718.    St.  TV.  VI.  SB. 

(/)  Beccar.  c.  It.  Layer's  case,  A.  B,  ITSS.  IHd,  179.  Henzey'B  mm. 

<^)  10  Mod.  194.  A.  D.  1758.    4  Boxr.  644. 

(S6)  It  leema  to  be  now  olearty  establiahed,  confession  so  obtained  cannot  be  received  in 

fliat  a  free  and  volontary  confession  by  a  per*  evidence,  on  aoooont  of  the  naoeitaintjr  nad 

eon  accused  of  an  offence,  whether  made  be-  doubt  whether  it  was  not  made  rather  uom  a 

fere  his  apprehension  or  after,  whether  on  a  motive  of  iear  or  of  interest,  than  from  a  aensa 

judicial   examination  or  after  commitment,  of  guilt.    PhiL  £v.  86.    The  priaoaer's  stata- 

wbether  reduced  into  writing  or  not,  in  short,  ment  must  not  be  taken  upon  oath,  and  if  ha 

that  any  voluntary  confession,  made  by  a  pri-  has  been  sworn,  it  cannot  be  received  in  evi- 

4aan  to  any  penon,  at  any  time  or  place,  is  dence.    A  confeesion  is  evidence  only  against 

strong  evidence  against  him  ;  and,  if  satisfae*  the  person  confessing,  not  against  othni,  al- 


torily  proved,  sumeient  to  convict  without  any  though  they  are  proved  to  be  his « 

eotroboivting  circumstance.    But  the  confes-  See  Phil  £v.  c.  5,  s.  5,  and  the  anthorities  them 

eion  must  be  voluntary,  not  obtained  by;  im-  collected  on  this  subject. 

sA>per  influence,  nor  drawn-  ftom  the  prisoner  (87)  See  accordingly,  S  B.  8.  735^  f  IS^ 

by  means  of  a  threat  or  promise:  for  however  ice, 

aUght  the  promise  or  threat  may  have  been,  m  (88)  But  the  poof  eT  kaad^wntu^  is  Mi 
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TIdMQf  /  V  Ae  MM«te  91  Jite.  I.  <;.  97.  an^ 
eealing  its  death,  nrost  prove  by  one  witoess  tluit  the  child  waa  bom 
dead ;  otherwise  sfoch.  concealment  ahali  be  evidence  of  her  having  mnr* 
deredit(il)(29). 

Foiirtldy,  all  presnmptive  evidence  of  felony  shonld  be  admitted  caiH 
tioualy ;  for  the  law  holds,  that  it  is  better  that  ten  guilty  persons 
escape,  ibui  that  one  innocent  suffer.  '  *And  sir  Mi^ew  Hale  in  [*359] 
particular  (I)  lays  down  two  rules  most  prudent  and  necessary  to 
be  observed :  1.  Never  to  convict  a  man  for  stealing  the  goods  of  a  person 
unknown,  merely  because  he  will  give  no  account  how  he  came  by  tbem, 
unless  an  actual  felony  be  proved  of  such  goods  ;  and,  2.  Never  to  convict 
any  person  of  murder  or  manslaughter,  till  at  least  the  body  be  found 
dead  ;  on  account  of  two  instances  he  mentions,  where  persons  were  exe* 
outed  for  the  murder  of  others,  who  were  then  alive,  but  missing. 

Lastly,  it  was  an  ancient  and  commonly  received  practice  (m)  (derived 
from  the  civil  law,  and  wbich  also  to  this  day  obtains  in  the  kingdom  of 
France)  (n),  Aat,  as  counsel  was  not  allowed  to  any  prisoner  accused  of  a 
capital  crime,  so  neither  should  he  be  suffered  to  exculpate  himself  by  te 
testimony  of  any  witnesses.  And  therefinre  it  deserves  to  be  remembered 
to  the  honour  of  Mary  L  (whose  early  sentiments,  till  her  marriage  with 
Philip  of  Spain,  seem  to  have  been  humane  and  generous)  (o),  that  when 
she  appointed  sir  Richard  Morgan  chief  justice  of  the  common  pleas,  she 
enjoined  him,  **  that  notwitiistanding  the  old  error,  which  did  not  admit  any 
witness  to  speak,  or  any  other  matter  to  be  heard,  in  favour  of  the  adver- 
sary, her  majesty  being  party ;  her  highness's  pleasure  was,  that  whatso- 
ever could  be  brought  in  favour  of  the  subject  should  be  admitted  to  be 
heard :  and  moreover,  that  the  justices  should  not  persuade  themselves  to 
sit  in  judgment  otherwise  for  her  highness  than  for  her  subject  ( p  ).**  After- 
wards, in  one  particular  instance  (when  embezzling  the  queen's  military 
stores  was  made  felony  by  statute  31  Eliz.  c.  4.),  it  was  provided,  that  any 
person  impeached  for  such  felony,  **  should  be  received  and  adbnitted  to 
make  any  lawful  proof  that  he  could,  by  lawAil  witness  or  otherwise,  finr 
his  discluffge  and  defence  :"  and  in  general  the  courts  grew  so  heartily 
ashamed  ofa  doctrine  so  unreasonable  and  oppressive,  that  a  prac- 
tice was  ^gradually  introduced  of  examining  witnesses  for  the  pri-  [*360] 
eoner,  but  not  upon  oath  (q) :  the  consequence  of  which  still  was, 
that  the  jury  gave  less  credit  to  the  prisoner^  evidence,  than  to  that  pro- 
duced by  the  crown.  Sir  Edward  Coke  (r)  protests  very  strongly  against 
this  tyrannical  practice  ;  declaring  that  he  never  read  in  any  act  of  parlia* 
ment,  book-case,  or  record,  that  in  criminal  cases  the  party  accused  should 
not  have  witnesses  sworn  for  him ;  and  therefore  there  was  not  so  mud) 
as  seintmajwrn  against  it  {s).  And  the  house  of  commons  were  so  sensi- 
ble of  this  absurdity,  that,  in  the  bill  for  abolishing  hostilities  between  Eng- 
land and  Scotiand  (f),  when  felonies  committed  by  Englishmen  in  Scotland 

(h)  Sm  nm  106.  M  HoUingrii.  lilt.    St.  Tt.  1. 71. 

(D  9  Bid.  P.  C.  S90.  (f)  s  Bulst.  147.    Gro.  Cv.  flOt. 

(m)  St.  Tr.  I.  pattm.  |r)  S  Inst.  79. 

(M)  Domat.  pubL  Uw,  b.  S,  t,  1.    Montetq.  8p.  L.       («)  Seo  also  9  HaL  P.  C.  983,  and  hli  lunmaiy, 
h.  90,  c.  11                                                                  9S4. 
C)  Seepage  17. «)  Stat. 4 Jae. I. e.  1. 

evideaeft  in  Ugh  trMton,  oiilfiM  the  papen  Stark,  on  Erid.  inilez,  Hand-wiitiAg. 

are  foQod  in  the  cnctodr  of  the  priaoner.    1  (29)  Repealed  by  43  G.  III.  e.  SS,  whieh  » 

Biuar.  044.    And  ate  further  aa  to  tbia  eri-  alao  repealed  by  9  0.  lY.  c.  31.    See  a.  U«f 

dence,  PhiL  on  Snd.  index,  Hand-wtitiiis.  the  latter  ttatate,«ite  198,  note  81. 
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wwe  middled  to  be  tried  itt  one  of  die  thfee  northern  eoTOtiqa,tI^ 
on  a  dause,  and  carried  it  (tt)  against  the  efforts  of  both  the  crown  and 
the  house  of  lords,  against  the  practice  of  the  courts  in  En^and,  aal  the 
express  law  of  Scodand  (w),  **  that  in  all  such  trials  for  the  better  dis- 
covery of  the  truth,  and  the  better  information  of  the  consciences  of  the 
jury  and  justices,  there  shall  be  allowed  to  the  party  arraigned  the  benefil 
of  such  credible  Mritnesses  to  be  examined  upon  oath  as  can  be  produced 
for  his  clearing  and  justification."  At  length  by  the  statuto  7  W.  III.  c 
3.  the  same  measure  of  justice  was  established  throughout  all  the  realm, 
incases  of  treason  within  the  act :  and  it  was  afterwiuds  declared  by  ata- 
tnto  I  Ann.  st.  3.  c.  9.  that  in  all  cases  of  treason  and  felony  all  witnesses 
far  the  prisoner  should  be  examined  upon  oath,  in  like  manner  as  the  wit- 
nesses against  him  (30). 

When  the  evidence  on  both  sides  is  closed,  and  indeed  when  any  evi- 
dence hath  been  given,  the  jury  cannot  be  discharged  (unless  in  cases  of  evi- 
dent necessity)  {x)  till  they  have  given  in  their  verdict  (31) ;  bat  aie  to 
consider  of  it,  and  deliver  it  in,  with  the  same  forms  as npon  civil  causes: 
only  they  cannot,  in  a  criminal  case  which  touches  life  or  member,  give  a 
^vy  verdict  (y).  But  the  judges  may  adjourn  while  the  jury  are  with- 
drawn to  confer,  and  return  to  receive  the  verdict  in  open  court  (9).    And 

such  public  or  open  verdict  may  be  either  general,  guil^,  or  not 
[*361]    guilQr ;  *or  special,  setting  fmrth  all  the  circumstances  of  the 

case,  and  praying  the  judgment  of  the  court,  whether,  for  instaacsy 
on  the  facts  stated,  if  it  be  murder,  manslaughter,  or  no  crime  at  all.  This 
is  where  they  doubt  the  matter  of  law,  and  therefore  choose  to  leave  it  to 
the  determination  of  the  court ;  though  they  have  an  unquestionable  right 
of  detormining  upon  all  the  circumstances,  and  finding  a  general  verdict 
if  they  think  proper  so  to  hazard  a  breach  of  their  oaths :  and  if  their  vei^ 
diet  be  notoriously  wrong,  they  may  be  punished,  and  the  verdict  set  aside 
by  attaint  at  the  suit  of  the  lung  ;  but  not  at  the  suit  of  the  prisoner  (s). 
(32).  But  the  practice,  heretofore  in  use  of  fining,  imprisoning,  or  other- 
wise punishing  jurors,  merely  at  the  discretion  of  &e  court,  for  finding  their 
verdict  contrary  to  the  direction  of  the  judge,  was  arbitrary,  unconstitu- 
tional, and  illegal :  and  is  treated  as  such  by  sir  Thomas  Smith,  two  hun- 
dred years  ago ;  who  accounted  "  such  doings  to  be  veiy  violent,  tyrannical, 
and  contrary  to  the  liberty  and  custom  of  the  realm  of  England  (S)."  F<», 
as  sir  MaUhew  Hale  weU  observes  (c),  it  would  be  a  most  unhappy  case 
for  the  judge  himself,  if  the  prisoner's  fate  depended  upon  his  directions ; — 
unhappy  Jso  for  the  prisoner ;  for,  if  the  judge's  opinion  must  rule  the  ver- 
dict, the  trial  by  jury  would  be  useless.  Yet  in  many  instances  (tf ),  where 
contrary  to  evidence  the  jury  have  found  the  prisoner  guilty,  their  verdict 

(«)  Com.  Jooxn.  4, 5. 1%  It.  16.  S9.  30  Jon.  1907.  <s)  3  St.  Tr.  731.    4  St  IV.  SSI.  4».  ISa 

(w)  Com.  Jooro.  4  Jun.  1007.  (a)  S  Htl.  P.  0.  310. 

(X)  Co.  LiU.SS7.  8 Inst.  110.  Post. 37.  Gould's  (6)  Smith's  CommoDW.  1. 3, cl. 

ease,  Hil.  1704.  <e)  S  HsL  P.  C.  313. 

(y)  9  Hal.  P.  C.  300.    S  Hawk.  P.  C.  439.  (d)  lLBr,9.    T.Jones,  103.    St.lY.X.4ia 

(30)  See  note  9,  p.  352,  law  of  New-Yoik.       (3S)  As  to  the  liability  of  jaron  to  mdakf 

(31)  It  is  now  settled,  that  when  a  criminal  ment,  see  1  Ctnt.  G.  L.  S27  to  531.  Qojers, 
trial  runs  to  sach  a  length  as  it  oannot  be  con-  if  an  attaint  ooaM  in  any  ease  be  maintained 
eluded  in  one  day,  the  ooort,  by  its  own  an-  acainst  a  jury.  Hawk.  P.  0.  b.  1.  e.  78.  a.  5. 
thority,  may  adjourn  tiU  the  next  morning;  id.  b.  2.  c.  38.  s.  20.  33.  Yaughan,  104;  and 
but  the  jury  must  be  somewhere  kept  together,  see  6  Geo.  IV.  o.  60.  t .  00,  whiofa  aboliibM  te 
that  they  may  have  no  communication  but  with  writ  of  attaint 

eaeh  other.    6  T.  R.  527.    See  further  as  to       It  is  abolishad  alio  in  Now-Yoik.    8  R.  8. 
this,  I  Chit  C.L.86d.638.  481,  4  OS. 
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Imdi  been  mereifiiny  set  aside,  and  a  new  trial  granted,  by  ihe  court  of 
king's  bench  :  for  in  such  case,  as  hath  been  said,  it  cannot  be  set  right 
by  attaint.  But  there  haUi  yet  been  no  instance  of  grandng  a  new  tnal 
where  the  prisoner  was  acquitted  upon  the  first  (c)  (33). 

If  the  jury  therefore  find  the  prisoner  not  guil^,  he  is  then  for  ever  quit 
and  dischar^  of  the  accusation  (d),  except  he  be  appealed  of  felony  within 
the  time  limiKed  by  law.  And  up<m  such  his  acquittal,  or  discharge 
for  want  of  prosecution,  he  shall  be  immediately  set  at  large  with-  [*362] 
out  payment  of  any  fee  to  the  gaoler  (e).  But  if  the  jury  find 
him  gittlty  (/),  he  is  then  said  to  be  convicted  of  the  crime  whereof  he 
stands  indicted.  Which  conviction  may  accrue  two  ways ;  either  by  his 
confessing  the  offence  and  pleading  guilty ;  or  by  his  being. found  so  by 
the  verdict  of  his  country. 

When  the  offender  is  thus  convicted,  there  are  two  collateral  circum- 
stances that  immediately  arise.  1 .  On  a  conviction  (or  even  upon  an  acquit- 
tal where  there  was  a  reasonable  ground  to  prosecute,  and  in  fact  a  bona 
J&20  prosecution)  for  any  grand  or  petit  larceny  or  other  felony,  the  reasona- 
ble expenses  of  prosecution,  and  also,  if  the  prosecutor  be  poor,  a  compensa- 
tion for  his  trouble  and  loss  of  time,  are  by  statutes  25  Geo.  11.  c.  36.  and  18 
Geo.  III.  c.  19.  to  be  allowed  him  out  of  the  county  stock,  if  he  petitions  the 
judge  for  that  purpose :  and  by  statute  27  Geo.  II.  c.  3.  explained  by  the  same 
statute  18  Geo.  III.  c.  19.  all  persons  appearing  upon  recognizance  or 
subpcBna  to  give  evidence,  whether  any  indictment  be  preferred  or  no,  and 
as  well  without  conviction  as  with  it,  are  entitled  to  be  paid  their  charges, 
with  a  farther  allowance  (if  poor)  for  their  trouble  and  loss  of  time  (34).  2. 
On  a  conviction  of  larceny  in  particular,  the  prosecutor  shall  have  restitu- 
tion of  his  goods,  by  virtue  of  the  statute  21  Hen.  VIII.  c.  11.  (35).     For 

(c)  8  Bawfc.  P.  C.  44S.                                    '  was  convicted  of  any  capital  offence  by  his  judges, 

(4)  The  clTil  law  In  such  case  only  disehaiges  the  fonn  of  prononnclng  that  conviction  was  some- 

him  from  the  same  accoser,  bat  not  from  the  same  thing  peculiarly  delicate ;  not  that  he  was  guiltv, 

•ccosation.    Ff.  48.  9.  7,  ^  S.  but  that  he  had  not  been  enough  upon  his  guard : 

(s)  Stat.  14  Oeo.  III.  c  80.  *<  fmum  cmmi»M  vid4ttir»    (fVftiM, W.) 

(/)  In  the  Roman  repobUci  when  the  prisoner 

(33)  No  new  trial  can  be  granted  in  cases  ceiving  any  chattel,  money,  valuable  security, 
of  felony,  or  treason.  Rex  o.  Mawbey,  6.  T.  or  other  property  whatsoever,  shall  be  indiet- 
R.  638 ;  and  see  13  East,  416,  n.  (b).  But  in  ed  for  any  such  offence,  by,  or  on  the  behalf  of 
eases  of  misdemeanor,  it  is  entirely  discre-  the  owner  of  the  property,  or  his  executor  or 
tioBary  in  the  cooit  whether  they  will  grant  administrator,  and  convicted  thereof,  in  such 
or  refuse  a  new  trial.  Id.  ibid.  A  new  trial  oase  the  property  sb«ll  be  restored  to  the 
cannot,  in  general,  be  granted  on  the  part  of  owner  or  nis  representative :  and  the  court 
the  prosecutor,  afier  the  defendant  has  been  before  whom  any  such  person  shall  be  so  con- 
acquitted,  even  though  the  verdict  appears  to  vioted,  shall  have  power  to  award  from  time  to 
be  against  evidence.  But  it  seems  to  be  the  time  writs  of  restitution  for  the  said  property, 
better  opinion,  that  where  the  verdict  was  ob-  or  to  oider  the  restitution  thereof  in  a  sum- 
tained  by  the  fraud  of  the  defendant,  or  in  mary  manner :  provided,  that  if  it  shall  appear 
consequence  of  irregularity  in  his  proceed-  before  any  award  or  order  made,  that  any 
ings,  as  by  keening  boek  the  prosecutor's  wit-  valuable  security  shall  have  been  bona  fide 
nesses,  or  neglecting  to  give  due  notice  of  paid  or  discharged  by  some  person  or  body 
trial,  a  new  tnal  may  be  granted.  1  Chit.  Cr.  corporate  liable  to  the  payment  thereof,  or,  be- 
lt. 667.  ing  a  nogotiable  instrument,  shall  have  been 

(34)  These  Acts  are  now  all  repealed,  and  bon4  fide  taken  or  received  by  transfer  or  de- 
iMw  provisions  on  the  same  snbjeet  are  made  liVery,  by  some  person  or  body  corporate,  ibr  a 
lij  7  O.  IV.  o.  64,  s.  22.  et  seq  ;  see  ante,  895,  just  and  valuable  consideration,  without  any 
in  notifli  notice,  or  without  any  reasonable  cause  to 

(36)  Repealed  by  7  and  8  G.  lY.  e.  87,  and  suspect  that  the  same  had  by  any  felony  or 

hf  7  and  8  O.  IV.  e«  89,  a.  57,  **  to  encourage  misdemeanor  been  stolen,  taken,  obtained,  or 

the  posectttion  of  offenden,"  it  is  enacted,  converted  as  aforesaid,  in  such  case  the  court 

that  if  any  person  gnil^  of  any  felony  or  mis-  shall  not  award  or  order  the  restitution  of  such 

demeanor  under  that  Act,  in  st8alin|,  Uking,  security. 

ohtaining,  or  oonverting,  or  in  knowingly  re-  Tho  proriao  in  this  dansa  saeina  to  ba 
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by  tbe  commoii  law  there  wae  no  reetttatkm  of  goods  upon  oa  i 
because  it  is  at  the  snit  of  the  king  only ;  aad  therafofe  the  paity  was  en- 
forced to  bring  ao  appeal  of  robbery*  in  order  to  have  his  goods  agwn  {g). 
But,  it  being  considered  that  the  party  prosecating  the  odSader  by  indict- 
menty  deserves  to  the  full  as  mach  encouragement  as  he  who  prosecutes 
by  appeal,  this  statute  was  made,  which  enacts,  that  if  any  person  be  con- 
victed of  larceny,  by  the  evidence  of  the  party  robbed,  he  shall  have  fall 
restitution  of  his  money,  goods,  and  chattels  ;  or  the  value  of  them  oot  of 
the  ofieader's  goods,  if  he  has  any,  by  a  writ  to  be  granted  by  the  jusdees. 
And  the  construction  of  this  Act  having  been  in  great  measure  conform- 
able to  the  law  of  aj^peals,  it  has  therefore  in  practice  sapeiseded  the  use  of 

appeals  in  larceny.  For  instsace :  as  formerly  upon  appeals  (A), 
[*363]    so  now  upon  indictments  of  larceny,  this  vnrit  of  restitution  *shnll 

reach  the  goods  so  stolen,  notwithstanding  the  property  (t)  of  them 
is  endeavoured  to  be  altered  by  sale  in  market  overt  {k).  And  though 
this  may  seem  somewhat  hard  upon  the  buyer,  yet  the  rale  of  law  ia  t^ 
**  spoUatvs  debet^  ante  omma^  restUui  ;  especially  when  he  has  used  sll  the 
dihffence  in  his  power  to  convict  the  felon.  And,  since  the  case  is  redncnd 
to  this  hard  necessity,  that  either  the  owner  or  the  buyer  must  suffer ;  the 
law  prefers  the  right  of  the  owner,  who  has  done  a  meritorious  act  by  pur- 
suing a  fekm  to  condign  punishment,  to  the  right  of  the  bnyer,  whose  meiil 
is  only  negative,  that  he  has  been  guilty  of  no  unfair  transaction.  And  it 
is  now  uswd  for  the  court,  ujpon  the  conviction  of  a  felon,  to  order,  without 
any  writ,  immediate  restitution  of  such  ^N)ds,  as  are  brought  into  cowt,  to 
be  made  to  the  several  prosecutors.  Or  else,  secondly,  without  such  writ 
of  restitution,  the  party  may  peaceably  retake  his  goods,  wherever  he  ball- 
pens to  find  them  (Q,  unless  a  new  property  be  fairly  acquired  therein. 
Or,  lastly,  if  the  felon  be  convicted  and  pardoned,  or  be  allowed  his  clergy, 
the  party  robbed  may  bring  his  action  of  trover  against  him  for  his  goods ; 
and  recover  a  satisfaction  in  damages.  But  snch  action  lies  not  before 
prosecution ;  fcnr  so  felonies  would  be  made  op  and  healed  (si) :  and  also 
recaption  is  unlawful,  if  it  be  done  with  intention  to  smother  or  compound 
the  larceny  it ;  then  becoming  the  heinous  offence  of  theft-bote,  as  was 
mentioned  in  a  former  chapter  (n)  (36). 

It  is  not  uncommon,  when  a  person  is  convicted  of  a  misdemeanor,  which 
principally  and  more  immediately  affects  some  individusl,  aa  a  battery, 
impiisofunent,  or  the  like,  for  the  court  to  permit  the  defendant  to  speak  wUk 
the  prosecutor,  before  any  judgment  is  pronounced  ;  and,  if  the  prosecutor 
declares  himself  satisfied,  to  inflict  but  a  trivial  punishment  (37).  This  is 
done,  to  reimburse  the  prosecutor  his  expenses,  and  make  nim  some  pri- 
vate amends,  without  the  trouble  and  circuity  of  a  civil  action.    But 

(£)  3  Inst.  S41.  (2)  8m  book  m.pM«  4. 

(K)  Bmcton,  4«  Coron.  e.  a  (m)  I  BaL  P.  C.  M6. 

ii)  See  book  O.  Mge  49a  («)  Sm  pege  1». 
a)l  Hal.  P. C.MS. 

sew,  and  th«  enacting  pan  of  it  nukot  aoma    «•  Umm  is  ao  market  overt,  even  a  bone  ide 
Teiy  important  alterations  in  the  Uw,  as  the    pttiebMer  is  not  protected  finom  the  xeal  own- 


former  Act  of  Parliament  extended  only  to  er,  (see  1  John.  R.)  though  the  owner  shooU 

eases  of  prosecutions  of  thieves,  and  not  re*  not  procecute  the  thief, 

ceivers,  and  did  not  inclade  property  lost  by  (36)  See  ante  133»  notes. 

&lse  oretences,  or  by  other  misdemeanom.  (37)  See  Ike  lew  of  coaapowadiM  miid^ 

In  New-York,  stolen  property  is  returned  meanors,  dM.  in  New-York,  sale  p.  l33|  MSls 

to  the  owner  on  his  paying  to  the  officeis  ree-  22.  aad  2  R.  S.  730^  ^  C6,  ^Ke 
■onable  expenses  (2  R.  S.  74fii,  ^  31):  «nd 
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it  sttdy  IB  ft  iukgmmm  pradiee :  And,  tbmngh  it  mi^  be  in*  [*364] 
tnurted  to  tk*  prudence  and  discretion  of  the  judges  in  the  superior 
eonrte  of  record,  it  ought  never  to  be  i^<»wed  in  local  or  inferior  jurisdictions 
such  as  the  quarter  seseionB ;  where  prosecutione  for  assaults  are  by  this 
means  too  frequently  commenced,  rather  for  jArirate  hicre  than  for  the  great 
ends  of  public  justice.  Above  ail  it  should  never  be  suffered,  where  the 
testimonj  of  the  prosecutor  himself  is  necessary  to  convict  the  defendant  i 
for  by  tlus  meaos,  the  rules  of  evidence  are  entirely  subverted ;  the  prose* 
cutor  becomes  in  effect  a  plaintiff,  and  yet  is^suffered  to  bear  witness  for 
himself.  Ni^,  even  a  vv^untary  forgiveness,  by  the  party  ii^ured,  ought 
not  in  true  policy  to  intercept  the  stroke  of  justice.  *'  This,"  says  an  ele- 
gant writer  (a),  who  pif  ads  with  equal  strength  for  the  eertaintf  as  for  the 
lemty  of  ponudnaent,  *'  mey  be  an  act  of  good-nature  and  humanity,  but  it 
is  contrary  to  the  good  of  the  public.  For,  ahhongh  a  private  citizen  may 
dispense  with  sa(tii»foction  for  his  private  injury,  he  cannot  remove  the  ne« 
cessaty  of  public  example.  The  right  of  punishing  belongs  net  to  any  one 
individual  in  particular,  but  to  the  society  in  general^  or  the  sovereign  who 
represents  that  society :  and  a  man  may  renounce  his  own  portion  of  this 
right,  but  he  cannot  give  up  that  of  others." 


CHAPTER  XXVIII. 
OF  THE  BENEFIT  OF  CLERGY  (1). 

After  trial  and  conviction,  the  judgment  of  the  court  regularly  follows, 
unless  suspended  or  arrested  by  some  intervening  circumstance ;  of  which 
the  principal  is  the  benefit  of  clergy  (2)  :  a  title  of  no  small  curiosity  as  well 
as  use ;  and  concerning  wmch  I  shall  therefore  inquire  :  1.  Into  its  origi- 
nal, and  the  various  mutations  which  this  privilege  of  clergy  has  sustained. 
2.  To  what  persons  it  is  to  be  allowed  at  this  day.  3.  In  what  cases. 
4.  The  consequences  of  allowing  it 

I.  Clergy,  the  prioilegiutn  clericale,  or  in  common  speech^  the  henefit  of 
clergy,  had  its  original  Uom  the  pious  regard  paid  by  Christian  princes  to 
the  church  in  its  infant  state  ;  and  the  ill  use  which  the  popish  ecclesias- 
tics  soon  made  of  that  pious  regard.  The  exemptions  which  they  granted 
to  the  church,  were  principally  of  two  kinds  :  1.  Exemption  oiplaees  con- 
secrated to  religious  duties,  from  criminal  arrests,  which  was  tne  foundar 
tion  of  scmctuaries ;  2.  Exemption  of  the  persons  of  clergymen  from  crimi- 
nal process  before  the  secular  judge  in  a  few  particular  cases,  which  was 
the  true  original  and  meaning  of  Sie  privUegium  clericale. 

But  the  clergy  increasing  in  wealth,  power,  honour,  number,  and  into* 
rest,  began  soon  to  set  up  for  themselves :  and  that  which  they  obtained 

(9)  neac  oh.  46. 

(1)  Benefit  of  Gleray  doM  aot  exist  in  Clergy ;  WiHianu  J.  Fekmy,  Y. ;  Bon  h 
New-York  nor  in  Enguuid.  See  last  note  to  Clercy ;  11. ;  Com.  Dig.  Justicee,  Y. ;  Bee. 
this  chapter.  Ab.  Fetony,  O. ;  i  Chit  C.  L.  2  ed.  697  to 

(2)  As  to  this  subject  in  general,  see  2  Hide,  690. 
ass  to  991 ;  index,  Cleigy  ;  Post  C.  L.  index, 
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bythefaTonroftlie  civil  ^Qnuneo^thflj  now  ddmedasdwiriiH 
[*36(S]   lierent  rigbi :  and  as  a  *nght  of  the  highest  aatme,  indefeasible, 

and  jwrt  dwino  (a).  By  &^  canons  Uierefore  and  constitiitions 
they  endeavoured  at,  and  where  they  met  with  easy  princes  obtained,  a 
▼sat  extension  <rf  these  exemptions:  as  well  in  regard  to  the  dimes 
themselTes,  of  which  the  list  became  quite  universal  (^) ;  as  in  regard  to 
the  persons  exempted,  among  whom  were  at  length  comprehended  not 
only  every  little  subordinate  officer  belonging  to  the  chorch  or  clergy,  but 
even  many  that  were  totally  laymen. 

In  England,  however,  althoogh  the  usnrpations  of  the  pope  were  rery 
many  and  grievous,  till  Henry  the  Eighth  entirely  exterminated  his  snpre- 
macy,  yet  a  total  exemption  of  the  dergy  from  secular  jurisdiction  could 
nerer  be  thoroughly  effected,  though  often  endeavoured  by  the  cleigy  (c) : 
and  therefore,  though  the  ancient  primUgium  cUricak  was  in  same  capiutl 
cases,  yet  it  was  not  universally  allowed.  And  in  those  particular  cases,  the 
use  was  for  the  bishop  or  ordinary  to  demand  lus  clerks  to  be  remitted  out 
of  the  king's  courts,  as  soon  as  they  were  indicted  :  concerning  the  allow- 
ance of  which  demand  there  was  for  many  years  a  great  uncertainty  (d) ; 
till  at  length  it  was  finally  settled  in  the  reign  of  Henry  the  Sixth,  that 
the  prisoner  should  first  be  arraigned ;  and  might  either  then  claim  his 
benefit  of  clergy,  by  way  of  declinatory  plea ;  or,  efter  camneUoHj  by  way 
of  arresting  judgment.  This  latter  way  is  most  usually  practised,  as  it  is 
more  to  the  satisfaction  of  the  court  to  have  the  crime  previously  ascertain- 
ed by  confession  or  the  verdict  of  a  jury :  and  also  it  is  more  advantageous 
to  the  prisoner  himself,  who  may  possibly  be  acquitted,  and  so  need  not 
the  benefit  of  his  clergy  at  all. 

Originally  Sie  law  was  held,  that  no  man  should  be  admitted  to 
[*367]    the  privilege  of  clergy,  but  such  as  had  the  ^habitum  et  Umsuram  ete- 

ricalem  (e).  But  in  process  of  time  a  much  wider  and  more  compre- 
hensive criterion  was  established  :  every  one  thai  could  read  (a  mark  of 
great  learning  in  those  days  of  ignorance  and  her  sister  superstition)  being 
accounted  a  clerk  or  clericus,  and  allowed  the  benefit  of  clerkship,  though 
neither  initiated  in  holy  orders,  nor  trimmed  with  the  clerical  tonsure.  But 
when  learning,  by  means  of  the  invention  of  printing,  and  other  concur- 
rent causes,  began  to  be  more  generally  disseminated  than  formerly  ;  and 
reading  was  no  longer  a  competent  proof  of  clerkship,  or  being  in  holy 
orders  ;  it  was  found  that  as  many  laymen  as  divines  were  admitted  to  the 
privilegium  clericale :  and  therefore  by  statute  4  Hen.  YII.  c.  13.  a  distinc- 
tion was  once  more  drawn  between  mere  lay  scholars,  and  clerks  that  were 
really  in  orders.  And,  though  it  was  thought  reasonable  still  to  mitigate 
the  severity  of  the  law  with  regard  to  the  former,  yet  they  were  not  put 
upon  the  same  footing  with  actual  clergy  ;  being  subjected  to  a  slight  de- 
gree of  punishment,  and  not  allowed  to  claim  the  clerical  privilege  more 
than  once.  Accordingly  the  statute  directs  that  no  person  once  adnutted 
to  the  benefit  of  clergy,  shall  be  admitted  thereto  a  second  time,  unless  he 
produces  his  orders:  and  in  order  to  distinguish  their  persons,  aU  laymen 
who  are  allowed  this  privilege  shall  be  burnt  with  a  hot  iion  in  the  brawn 
of  the  left  thumb.  This  distinction  between  learned  laymen,  and  real 
clerks  in  orders,  was  abolished  for  a  time  by  the  statutes  28  Hen.  VIII.  c. 

(a)  Tte  principal  aisument  upon  which  they  (e)  Keilw.  160. 

founded  this  exemption  wu  that  text  of  Scripture ;  (d)  t  Bel.  P.  C.  377. 

"  Touch  not  mine  annolnted,  and  do  my  prophete  _  («)  9  Hal.  P.  C.  S71.  BC.  Paris,  A.  D.  U5S.  &•• 

nohann."    (Keilw.  161.)  Book  I.  p.  94. 

(*)  Sm  book  UI.  pace  69. 
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1.  and  32  Hen.  YIII.  c.  3.  but  it  is  held  (e)  to  hare  been  Tirtoally  restored 
by  statute  1  Edw.  VI.  c.  12.  which  statute  also  enacts,  that  lords  of  par- 
liament and  peers  of  the  realm,  having  place  and  voice  in  parliament, 
may  have  the  benefit  of  their  peerage,  equivalent  to  that  of  clergy,  for  the 
first  offence  ^although  they  cannot  read,  and  without  being  burnt  in  the 
hand),  for  all  offences  then  clergyable  to  commoners,  ai^  also  for  the 
crimes  of  house-breaking,  highway-robbery,  horse-stealing,  and  robbing 
of  churches  (3). 

*After  this  burning  the  laity,  and  before  it  the  real  clergy,  were  [*368] 
discharged  from  the  sentence  of  the  law  in  the  king's  court,  and 
deliver^  over  to  the  ordinary,  to  be  dealt  with  according  to  the  ecclesias- 
tical canons.  Whereupon  Uie  ordinary,  not  satisfied  with  the  proofs  ad- 
duced in  the  profane  secular  court,  set  himself  formerly  to  work  to  make  a 
purgation  of  the  offender  by  a  new  canonical  trial ;  alUiough  he  had  been 
previously  convicted  by  his  country,  or  perhaps  by  his  own  confession  (/). 
This  trial  was  held  before  the  bishop  in  person,  or  his  deputy  ;  and  by  a 
jury  of  twelve  clerks:  and  there,  first,  the  party  himself  was  required  to 
make  oadi  of  his  own  innocence ;  next,  there  was  to  be  the  oath  of  twelve 
compurgators,  who  swore  they  believed  he  spoke  the  truth ;  then,  witness- 
es were  to  be  examined  upon  oath,  but  on  behalf  of  the  prisoner  only : 
and  lasdy,  the  jury  were  to  bring  in  their  verdict  upon  oath,  which  usually 
acquitted  the  prisoner ;  otherwise,  if  a  clerk,  he  was  degraded,  or  put  to 
penance  {g).  A  learned  judge,  in  the  beginning  of  the  last  centuiy  (A), 
remarks  with  ranch  indignation  the  vast  complication  of  perjury  and  sub- 
ornation of  perjury,  in  this  solemn  farce  of  a  mock  trial ;  the  witnesses, 
the  compurgators,  and  the  jury,  being  all  of  them  partakers  in  the  guilt : 
the  delinquent  party  also,  though  convicted  before  on  the  clearest  evidence, 
and  conscious  of  hjs  own  offence,  yet  was  permitted  and  almost  compelled 
to  swear  himself  not  guilty :  nor  was  the  good  bishop  himself,  under  whose 
countenance  this  scene  of  wickedness  was  daily  transacted,  by  any  means 
exempt  from  a  share  of  it.  And  yet  by  this  purgation  the  party  was  re- 
stored to  his  credit,  his  liberty,  his  lands,  and  his  capacity  for  purchasing 
afresh,  and  was  entirely  made  a  new  and  an  innocent  man. 

This  scandalous  prostitution  of  oaths,  and  the  forms  of  justice,  in  the 
almost  constant  acquittal  of  felonious  clerks  by  purgation,  was 
the  occasion,  that,  upon  very  heinous  and  ^notorious  circumstan-    [*369] 
ces  of  goik,  the  temporal  courts  would  not  trust  the  ordinary  with 
the  trial  of  the  offender,  but  delivered  over  to  him  the  convicted  clerk, 
absque  purgatione  facienda :  in  which  situation  the  derk  convict  could  not 

(e)  Hob.  894.    SRal.P.C.STS.  (f)  3  P.  Wms.  447.    Hiib.»9. 

(/)  Staukdford,  P.  a  lis.  ft.  (%)Hob.991. 

(3)  Upon  the  oonTietion  of  the  dueh«M  of  ago  wu  only  nn  extension  of  the  benefit  of  cler- 

Kingston  for  binmy,  it  wee  argued  by  the  at-  gy,  and  therefore  granted  only  to  thoae  who 

tomey-^eneral  Thurlow,  that  peeressea  were  were  or  micbt  be  entitled  to  that  benefit ;  bat 

not  entitled  by  I  Edw.  VI. «.  12.  like  peers  to  as  no  ieniue,  peeress  or  oominoneri  at  that 

the  piivile^e  of  peerage ;  bat  it  was  the  nnani-  time  was  entitled  to  the  benefit  of  clergy,  so 

moas  opinion  of  the  judges,  that  a  peeress  it  was  not  the  intention  of  the  legislature  to 

eonricted  of  a  clergyable  felony  ou^ht  to  be  grant  to  any  female  the  privilege  of  peerage, 

immediately  discharged  without  being  burnt  And  in  my  opinion  the  argoment  of  the  attor- 

in  the  hand,  or  witbcmt  being  liable  to  any  im-  ney-general  is  much  more  eonnneing  and  sa- 

prisonment.    1 1  H.  St.  Tr.  §64.    If  the  duch-  tisfaetory,  as  a  legal  demonstration,  than  the 

ess  \»d  been  admitted,  like  a  commoner,  only  arguments  of  the  counsel  on  the  other  side,  or 

te  the  benefit  of  clergy,  buminc  in  the  hand  al  Um  reasons  stated  for  the  opinions  of  th« 

that  time  could  not  hare  been  uispensed  witlk  jodgies. 
The  aignment  was,  that  the  prinfege  of  peer^ 
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make  porgatioii ;  bat  was  to  oontiiiiie  in  pfriaon  during  Ufe,  and  was  ncs* 
paUe  of  acqidnBg  any  personal  property,  or  receiving  the  profits  of  his 
lands,  unless  the  idng  should  please  to  paidon  him.  Both  these  ooorses 
were  in  some  degree  exceptionable  ;  the  latter  being  perhaps  too  rigid,  aa 
the  former  was  productiTe  of  the  most  abandoned  perjury.  ■  As  therefore 
these  mock  trials  took  their  rise  from  factious  and  popish  tenets,  tending 
to  exempt  one  part  of  the  nation  from  the  general  municipal  law  ;  it  be- 
came high  time,  when  the  reformation  was  thoroughly  estaMished,  to 
abolish  so  Tain  and  impious  a  ceremony. 

Accordingly  the  statute  of  18  Eliz.  c.  7.  enacts,  that,  for  the  avoiding 
of  such  perjuries  and  abuaes,  after  the  offender  has  been  allowed  his  cler- 
gy, he  shall  not  be  delivered  to  the  ordinary,  as  formerly ;  but,  upon  anch 
allowance  and  burning  in  the  hand,  he  shall  forthwith  be  enlarged  and  de- 
livered out  of  prison ;  with  proviso,  that  the  judge  may,  if  he  thinka  fit, 
continue  the  ofiender  in  gaol  fen  any  time  not  exceedmg  a  year.  And 
thus  the  law  continued,  for  above  a  century,  unaltered,  except  only  that 
the  statute  of  21  Jac.  I.  c.  6.  allowed,  that  women  convicted  of  simpAe  lar- 
cenies under  the  value  of  ten  shiUings  should  (not  properly  have  the  bene- 
fit of  clergy,  for  they  were  not  called  upon  to  read ;  but)  be  burned  in  the 
hand,  and  whipped  ^4),  stocked,  or  imprisoned  for  sny  time  not  exceeding 
a  year.  And  a  similar  indulgence,  by  the  statutes  3  dt  4  W.  di;  M.  c.  9. 
and  4  dt  5  W.  ^  M.  c.  24.  was  extended  to  women,  guilty  of  any  clergy- 
able felony  whatsoever ;  who  were  allowed  once  to  claim  the  benefit  of 
the  statute^  in  like  manner  as  men  might  claim  the  benefit  of  clergy^  and  to 
be  discharged  upon  being  burnt  in  the  hand,  and  imprisoned  for  any  tirae 
not  excee£ng  a  year.  The  punishment  of  burning  in  the  kand^  being 
found  ineffectual,  was  also  changed  by  statute  10  d&  11  W.  III.  c.  23.  into 
burning  in  the  most  visible  part  of  the  left  cheek,  nearest  the  nose :  but 
such  an  indelible  stigma  being  found  by  experience  to  render  offenders 
desperate,  this  provision  was  repealed,  about  seven  years  afterwards,  by 
statute  5  Ann.  c.  6,  and  till  that  period,  all  women,  all  peers  of  parliameni 

and  peeresses,  and  all  male  commoners  who  could  read,  were  dis- 
[*370]    charged  *in  all  clergyable  felonies ;  the  males  absoktely,  if  clerks 

in  orders ;  and  other  commoners,  both  male  and  female,  upoa 
branding ;  and  peers  and  peeresses  without  branding,  for  the  first  offence ; 
yet  all  liable  (excepting  peers  and  peeresses),  if  \£b  judge  saw  occaaion, 
to  imprisonment  not  exceeding  a  year.  And  those  men  who  could  not 
read,  if  under  the  degree  of  peerage,  were  hanged. 

Afterwards  indeed  it  was  considered,  that  education  and  learning  were 
no  extenuations  of  guilt,  but  quite  the  reverse :  and  that,  if  the  punish- 
ment of  death  for  simple  felony  was  too  severe  for  those  who  had  been 
liberally  instructed,  it  was,  a  fortiori,  too  severe  for  the  ignorant  alao.  And 
thereupon  by  the  same  statute  5  Ann.  c.  6.  it  was  enacted,  that  the  bene- 
fit of  clergy  should  be  granted  to  all  those  who  were  entitled  to  ask  it, 
without  requiring  them  to  read  by  way  of  conditional  merit  (5).     And  ex- 

(4)  Whipping  of  women  ia  abolished  by  1  to  say  whv  judgment  of  death  should  not  be 
Gkeo.  lY.  c.  57.  pronounced  upon  them?    And  they  are  then 

(5)  The  statute  enacts,  that  if  a  peraon  told  to  kneel  down,  and  pny  the  beoeiit  of  the 
convicted  oT  a  derryable  offence  9kaUj^au  sUtute.  It  would  perhaps  haTC  been  more 
th»  bm^  of  tku  act,  he  shall  not  be  required  consistent  with  the  dignity  of  a  court  of  jua- 
to  read,  but  shall  be  taken  to  be,  and  punished  tice  to  have  granted  the  benefit  of  clergy  with- 
as,  a  cleik  convict.  Hence  persons  convicted  out  requiring  an  unnecessary  fonn,  the  me«i|- 
of  manslaughters,  bigamies,  and  aimple  nand  ing  of  whicn  verv  few  comprehend.  And  if 
laicenies,  £c.  are  still  asked  what  tney  nave  the  prisoner  should  obetinately  refuse  to  praj 
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perfence  luiTing  shewa  that  ao  very  imirenal  a  lenity  was  fre<iQeiitIy  in- 
convenient, and  an  encouragement  to  commit  the  lower  degrees  of  felony ; 
and  that,  though  capital  punishments  were  too  rigorous  for  these  inferior 
offences,  yet  no  punishment  at  all  (or  next  to  none)  was  as  much  too  gen- 
de ;  it  was  further  enacted  by  the  same  statute,  that  when  any  person  is 
convicted  of  any  theft,  or  larceny,  and  burnt  in  the  hand  for  the  same  ac- 
cording to  the  ancient  law,  he  shall  also,  at  the  discretion  of  the  judge,  be 
committed  to  the  house  of  correction  ot  public  workhouse,  to  be  there  kept 
to  hard  labour,  for  any  time  not  less  than  six  months,  and  not  exceeding 
two  years ;  widi  a  power  of  inflicting  a  double  confinement  in  case  of  the 
party^  escape  from  the  first.  And  it  was  also  enacted  by  the  statutes  4 
Geo.  I.  c.  11.  and  6  Geo.  I.  c.  23.  that  when  any  persons  shall  be  convict- 
ed of  any  larceny,  either  grand  or  petit,  or  any  felonious  stealing  or  taking 
of  money  or  goods  and  chattels  either  from  the  person  or  the  house  of  any 
other,  or  in  any  other  manner,  and  who  by  the  law  shall  be  entitled  to  the 
benefit  of  clergy,  and  liable  only  to  the  penalties  of  burning  in  the  hand  or 
whipping,  the  court  in  their  discretion,  instead  of  such  burning  in  the  band 
or  whipping,  may  direct  such  offenders  to  be  transported  to  America  (or,  by 
the  statute  19  Geo.  III.  c.  74.  to  any  other  parts  beyond  the  seas) 
for  seven  years  :  and,  if  they  ^return  or  are  seen  at  large  in  this  [*371] 
kingdom  within  that  time,  it  shall  be  felony  without  benefit  of 
clergy.  And  by  the  subsequent  statutes  16  Geo.  li.  c.  15,  and  8  Geo.  III. 
c.  15.  many  wise  provisions  are  made  for  the  more  speedy  and  effectual 
execution  of  the  laws  relating  to  transportation,  and  the  conviction  of  such 
as  transgress  them  (6).  But  now,  by  the  statute  19  Geo.  III.  c.  74.  all 
offenders  liable  to  transportation  may,  in  lieu  thereof,  at  the  discretion  of 
the  iudges,  be  employed,  if  males,  except  in  the  case  of  petty  larceny,  in 
hard  labour  for  the  benefit  of  some  public  navigation  ;  or,  whether  males  or 
females,  may,  in  all  cases,  be  confined  to  hard  labour  in  certain  penitentiary 
houses,  to  be  erected  by  virtue  of  the  said  act,  for  the  several  terms  therein 
specified,  but  in  no  case  exceeding  seven  years ;  with  a  power  of  subse- 
quent mitigation,  and  even  of  reward,  in  case  of  their  good  behaviour. 
But  if  they  escape  and  are  re-taken,  for  the  first  time  an  addition  of  three 
years  is  made  to  the  term  of  their  confinement ;  and  a  second  escape  is 
felony  without  benefit  of  clergy. 

In  forming  the  plan  of  these  penitentiary  houses,  the  principal  objects 
have  been,  by  sobriety,  cleanliness,  and  medical  assistance,  by  aregular 
series  of  labour,  by  solitary  confinement  during  the  intervals  of  work,  and 
by  due  religious  instruction,  to  preserve  and  amend  the  health  of  the  un- 
happy offenders,  to  inure  them  to  habits  of  industry,  to  guard  them  from 
pernicious  company,  to  accustom  them  to  serious  reflection,  and  to  teach 
them  both  the  principles  and  practice  of  every  christian  and  moral  duty. 
And  if  the  whole  of  this  plan  be  properly  executed,  and  its  defects  be 
timely  supplied,  there  is  reason  to  hope  that  such  a  reformation  may  be 
effected  in  the  lower  classes  of  mankind,  and  such  a  gradual  scale  of  pu- 
nishment be  affixed  to  all  gradations  of  guilt,  as  may  in  time  supersede 
the  necessity  of  capital  punishment,  except  for  very  atrocious  crimes. 

It  is  also  enacted  by  the  same  sUtote,  19  Geo.  III.  c.  74.  that  instead  of 
burning  in  the  hand  (which  was  sometimes  too  slight  and  sometimes  too 
disgraceful  a  punishment)  the  court  in  all  clergyable  felonies  may  impose 
a  pecuniary  fine ;  or  (except  in  the  case  of  manslaughter)  may  order  the 

th«  beaafitof  the  statute,  it  seenie  to  be  en  un-    pronoaoce  tenience  of  death  upon  him. 
avoidable  eonaeqaence  thai  th«  jodga  moat       (6)  See  ante,  133,  note  17,  the  existing  law 
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offender  to  be  once  or  oftener,  bat  not  more  than  thrice,  eidier  piiUidy  or 
privately  whipped ;  such  private  whipping  (to  prevent  collusion  or  abuse) 
to  be  inflicted  in  the  presence  of  two  witnesses,  and  in  case  of  female 
offenders  in  the  presence  of  females  only.  Which  fine  or  whipping  shall 
have  the  same  consequences  as  burning  in  the  hand ;  and  the  offender,  ao 
fined  or  whipped,  shall  be  ^ually  liable  to  a  subsequent  detainer  or  impri- 
sonment. 

In  this  state  does  the  benefit  of  clergy  at  present  stand  ;  very  consider- 
ably different  from  its  original  institution :  the  wisdom  of  the  English  legis- 
lature having,  in  the  course  of  a  long  and  laborious  process,  extracted  by 
a  noble  alchemy  rich  medicines  out  cSf  poisonous  ingredients ;  and  converts 
ed,  by  gradual  mutations,  what  was  at  first  an  unreasonable  exemption  of 
particular  popish  ecclesiastics,  into  a  merciful  mitigation  of  the  general 
law,  with  respect  to  capital  punishment. 

From  the  whole  of  this  detail  we  may  collect,  that  however  in  times  of 
ignorance  and  superstition  that  monster  in  true  policy  may  for  a  while  sub- 
sist, of  a  body  of  men,  residing  in  the  bowels  of  a  state,  and  yet  independ- 
ent of  its  laws  ;  yet,  when  learning  and  rational  religion  have  a  little  en- 
lightened men's  minds,  society  can  no  longer  endure  an  absurdity  so  gross, 
as  must  destroy  its  very  fundamentals.  For,  by  the  original  contract  of 
government,  the  price  of  protection  by  the  united  force  of  individuals  is  that 
of  obedience  to  the  united  will  of  the  community.  This  united  will  is  de- 
clared in  the  laws  of  the  land :  and  that  united  force  is  exerted  in  their 
due,  and  universal,  execution. 

II.  I  am  next  to  inquire,  to  what  persons  the  benefit  of  clergy  is  to  be 
allowed  at  this  day :  and  this  must  be  chiefly  collected  from  whaX 
[*372]  has  beem  observed  in  the  jHreceding  ^article.  For,  upon  the 
whole,  we  may  pronounce,  that  all  clerks  in  orders  are,  without 
any  branding,  and  of  course  without  any  transportation,  fine,  or  whipping 
for  those  are  only  substituted  in  lieu  of  the  oUier),  to  be  admitted  to  thie 
privilege,  and  immediately  discharged ;  and  this  as  often  as  they  offend  (i). 
Again,  all  lords  of  parliament  and  peers  of  the  realm  having  place  and 
voice  in  parliament,  by  the  statute  1  Edw.  YI.  c.  12.  (which  is  likewise 
held  to  extend  to  peeresses)  {k)  shall  be  discharged  in  all  clergyable  and 
other  felonies  provided  for  by  the  act,  without  any  burning  in  the  hand  or 
imprisonment,  or  other  punishment  substituted  in  its  stead,  in  the  same 
manner  as  real  clerks  convict :  but  this  is  only  for  the  first  offence.  Lastly, 
all  the  commons  of  the  realm,  not  in  orders,  whether  male  or  female,  shall 
for  the  first  offence  be  discharged  of  the  capital  punishment  of  felonies 
within  the  benefit  of  clergy,  upon  being  burnt  in  the  hand,  whipped,  or 
fined,  or  suffering  a  discretionary  imprisonment  in  the  common  gaol,  the 
house  of  correction,  one  of  the  penitentiary  houses,  or  in  the  places  of  labour 
for  the  benefit  of  some  navigation ;  or,  in  case  of  larceny,  upon  being 
transported  for  seven  years,  if  the  court  shall  think  proper.  It  hath  been 
said,  that  Jews,  and  other  infidels  and  heretics,  were  not  capable  of  the 
benefit  of  clergy,  till  after  the  statute  5  Ann.  c.  6,  as  being  under  a  legal 
incapacity  for  orders  (/).  But  I  much  question  whether  this  was  ever 
ruled  for  law,  since  the  re-introduction  of  the  Jews  into  England,  in  the 
time  of  Oliver  Cromwell.  For,  if  that  were  the  case,  the  Jews  are  still  m 
the  same  predicament,  which  every  day's  experience  will  contradict :  the 

(i)  S  Hal.  p.  C.  S75.  ( 2)  S  Hi>l' P.  C.  S7S.    Sflawk.  P.  C.  S3B.   Fdst. 

(k)  Docheta  of  Klnntoa's  case  in  Pariiament,  IS    90S. 
Apr.  1776. 
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etatute  of  qaeen  Anne  hamg  certainly  made  no  alteration  in  this  respect ; 
it  only  dispensing  with  the  necessity  of  reading  in  those  persons,  who,  in 
case  they  conld  read,  were  before  the  act  entitled  to  the  benefit  of  their 
clergy. 

III.  The  third  point  to  be  considered  is,  for  what  crimes  the  pnoilegium 
ckrieaie,  or  benefit  of  clergy,  is  to  be  allowed.  And,  it  is  to  be  observed, 
that  neidier  in  high  treason  nor  in  petit  larceny,  nor  in  any  mere  misdemea- 
nors, it  was  inddged  at  the  common  law ;  and  therefore  we  may  lay  it 
down  for  a  rule  that  it  was  idlowable  only  in  petit  treason  and  capital  felo- 
nies: which  for  the  most  part  became  legally  entitled  to  this 
*indiilgence  by  the  statute  de  clero,  25  Edw.  III.  st.  3.  c.  4.  which  [^373] 
provides  ^at  clerks  convict  for  treasons  or  felonies,  touching  other 
persons  than  the  king  himself  or  his  royal  majesty,  shall  hare  the  privi- 
lege of  holy  church.  But  yet  it  was  not  allowable  in  all  felonies  what- 
soever :  for  in  some  it  was  denied  even  by  tlie  common  law,  viz.  insidiatio 
otorum,  or  lying  in  wait  for  one  on  the  highway  ;  depopuiatio  agrorum,  or 
destroying  and  ravaging  a  country  (m) ;  and  eombustio  damorum^  or  arson, 
that  is,  the  burning  of  houses  (n) :  all  which  are  a  kind  of  hostile  acts, 
and  in  some  degree  border  upon  treason.  And  farther,  all  tliese  identical 
crimes,  together  with  petit  treason,  and  very  many  other  acts  of  felony, 
are  ousted  of  clergy  by  particular  acts  of  parliament;  which  have  in 
general  been  mentioned  under  the  particular  offences  to  which  they  be- 
long, and  therefore  need  not  be  here  recapitulated.  Upon  all  which  sta- 
tutes for  excluding  clergy  I  shall  only  observe,  that  they  are  notliing  else 
but  the  restoring  of  the  law,  to  the  same  rigor  of  capital  punishment  in 
the  first  offence,  that  is  exerted  before  the  privUegium  eleneaie,  was  at  all  in- 
dulged ;  and  which  it  still  exerts  upon  a  second  offence  in  almost  all  kinds 
of  felonies,  unless  committed  by  clerks  actually  in  orders.  But  so  tender 
is  the  law  of  inflicting  capital  punishment  in  the  first  instance  for  any  in- 
ferior felony,  that  notwithstanding  by  the  marine  law,  as  declared  in  statute 
28  Hen.  VIII.  c.  15.  the  benefit  of  clergy  is  not  allowed  in  any  case  what- 
soever ;  yet,  when  offences  are  committed  within  the  admiralty-jurisdic- 
tion, which  would  be  clergyable  if  committed  by  land,  the  constant  course 
is  to  acquit  and  discharge  Uie  prisoner  {o)  (7).  And,  to  conclude  this  head 
of  inquiry,  we  may  observe  the  foUowing  rules :  1 .  That  in  all  felonies, 
whether  new  created  or  by  common  law,  clergy  is  now  allowable,  unless 
taken  away  by  express  words  of  an  act  of  parliament  (p).  2.  That,  Where 
clergy  is  taken  away  from  the  principal,  it  is  not  of  course  taken  away 
firom  the  accessary,  unless  he  be  also  particularly  included  in  the  words  of 
the  statute  (q).  3.  That  when  the  benefit  of  clergy  is  tidcen  away  from 
the  offence  (as  in  case  of  murder,  buggery,  robbery,  rape,  and  burglary),  a 
principal  in  the  second  degree  being  present,  aiding  and  abetting 
the  crmie,  is  as  well  ^excluded  from  his  clergy  as  he  that  is  prin-  [*374] 
cipal  in  die  first  degree :  but,  4.  That,  where  it  is  only  taken 
away  from  the  person  committing  the  offence  (as  in  the  case  of  stabbing,  or 
committing  larceny  in  a  dwelling-house,  or  privately  from  the  person),  his 

(M)  S  Hal.  p.  C.  3».  <p)  S  Hal.  P.  €.  380. 

(«)  1  Hal.  P.  C.  S48.  (0)  S  Hawk.  P.  C.  34S. 

(0)  Moor,  7M.    Post.  S88. 

(7)  Bat  BOW.  by  39  Geo.  III.  c.  37,  offeneea    mitted  on  shore ;  and  sae  the  43  Geo.  HI.  o. 
oommitted  on  the  high  seas  are  to  be  consider-    113,  a.  S,  56  Geo.  HI.  o.  27.  t.  3. 
•d  and  treated  in  the  tame  ntanner  as  if  com- 
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aider  and  abetton  are  not  excluded ;  thnnigh  the  tendemeas  of  die  Imw, 
which  hath  determined  that  such  statutes  shall  be  taken  literally  (r). 

IV.  Lastly,  we  are  lo  inquire  what  the  conaeqnences  are  to  the  party, 
of  allowing  him  this  benefit  of  clergy.  I  speak  not  of  the  branding,  fine, 
whioping,  imprisonment,  or  transportation ;  which  are  rather  concomitant 
conditions,  than  consequences  of  receiving  this  indulgeane.  The  conse- 
quences are  such  as  affect  his  present  interest,  and  future  credit  and  cvptL^ 
city :  as  having  been  once  a  felon,  but  now  purged  from  that  guilt  by  the 
privilege  of  clergy ;  which  operates  as  a  kind  of  statute  pardon. 

And,  we  may  observe,  1.  That  by  this  conviction  he  forfeits  all  hie 
goods  to  the  king ;  which  being  once  vested  in  the  crown,  shall  not  after- 
wards be  restored  to  the  offender  («).  2«  That,  after  conviction,  and  till  he 
receives  the  judgment  of  the  law,  by  branding,  or  some  of  its  substitutes, 
or  else  is  pardoned  by  the  king,  he  is  te  all  intents  and  pnrpoaes  a  felon, 
and  subject  to  all  the  disabilities  and  ether  incidents  oif  a  felon  (t),  3. 
That  after  burning,  or  its  substitute,  or  pardon,  he  is  discharged  for  ever 
of  that,  and  all  other  felonies  before  committed,  within  the  benefit  of  clergy ; 
but  not  of  felonies  from  which  such  benefit  is  excluded :  and  this  by  sta- 
tutes 8  Eliz.  c.  4.  and  18  Eliz.  c.  7.  4.  That  bj  burning,  or  its  substi- 
tute, or  the  pardon  of  it,  he  is  restored  to  all  capacities  and  credits,  and  the 
possession  of  his  lands,  as  if  had  never  been  convicted  (u).  5.  I'hat  what 
is  said  with  regard  to  the  advantages  of  commoners  and  laymen,  aubee- 
quent  to  the  bumijEig  in  the  hand,  is  equally  applicable  to  all  peers  and  cler- 
gymen, sdthough  never  branded  at  all,  or  subjected  to  other  punishment  id 
its  stead.  For  they  have  the  same  privileges,  without  any  burning,  or  any 
substitute  for  it,  wluch  others  are  entitled  to  after  it  (w)  (8),  (9). 


(r)  1  Hal.  p.  C.  SIO.    Fott  Sdfl,  867. 

(«)  9  Hal.  P.  C.  S88. 
(f)  tP.  WiDS.487. 


(«)  9  Hil.  P.  C.  S80.    »  Rep.  110. 
(«)  9HaLP.a388,SM. 


(8)  Tbe  T»rioii»  statutes  meAtioned  in  tbe 
eourae  of  this  chapter,  as  relating  to  benefit 
of  clerffy.bare  been  either  expressly  repealed, 
or  rewtersd  inoperatiTe,  by  the  passing  of  tbe 
ncent  sUtate,  7  and  8  Geo.  IV.  o.  38;  ^  6  of 
which  enacts,  that  benefit  of  clergy,  wiih  re- 
spect to  persons  convicted  of  felony,  shall  be 
aoolished ;  but  that  nothing  therein  contained 
shall  prevent  the  joinder  in  any  indictment  of 
any  counts  which  might  bave  been  joined  be- 
fore the  passing  of  the  Aot. 

Section  7  of  the  same  statute  enacts,  that  no 
person  convicted  of  febny  shall  suffer  death, 
unless  it  be  for  some  felony  which  was  exclud- 
ed from  tbe  benefit  of  clergy  before,  or  on  the 
first  day  of  the  (then)  present  session  of  parlia- 
ment, or  which  has  oeen  or  shall  be  made  pu- 
nishable with  death  by  some  statute  passed 
•fier  that  day. 

The  0  Geo.  IT.  c.  25,  entitled,  "  An  Act  for 
defining  the  rights  of  capital  convicts  who  re- 
eeive  pardon,  and  of  oonv'tots  after  having  been 
punished  for  clergyable  felonies ;  for  placing 
clsrks  in  orders  on  the  same  footing  with  other 
persons  as  to  felonies;  and  for  limiting  the 
effect  of  the  benefit  of  clergy  ;**  had  previously 
enacted,  by  section  1 .  that  in  case  of  free  par- 
dons, the  prisoner's  oischarge,  and  in  case  of 
ecpaditioBiu  pardons,  the  performanco  of  the 
eondition,  slK>uki  have  the  effect  of  a  paidon 


under  the  great  seal ;  by  eeetion  3,  that  offes* 
ders  convicted  of  clergyeble  felonies  enduria^ 
the  punishment  adjudged,  such  punishment 
should  have  the  effeot  of  burning  in  tbe  band  ; 
by  section  3,  that  clerks  should  be  liable  to  po- 
nishment,  as  if  not  in  orders ;  and  by  section  4» 
that  the  allowance  of  the  benefit  of  clergy  to 
any  person  who  should,  after  the  passing  oT 
that  Act,  be  convicted  of  any  felony,  sbouM  nol 
render  the  person  to  whom  such  benefit  wan- 
allowed,  dispunishable  for  any  other  felony,  bw 
him  or  her  committed  befoie  the  tiase  of  sock 
afiowance,  any  law,  costqai,  or  ossge,  to  tbe 
contrary,  notwithstsnding. 

(0)  In  New- York  there  are  two  state-pri- 
sons, and  there  is  in  each  oountv  a  ooanty  gaol  7 
in  the  last,  persons  convicted  of  the  smaller 
offences  are  confined.  The  principle  adopted 
in  aU  is  that  of  "social  silent  labour  :**  tbe 
prisoners  Isbourins  together,  bat  never  speak- 
ug  to  any  one  without  the  permission  of  their 
keepers.  (8  R.  8.  755,  ^  11,  &c.)  In  tbeee 
prisons  are  confined  all  persons  guSly  of  my 
offences  below  murder,  treason,  or  arson  in  the 
&rst  degree ;  which  alone  are  pnniabable  witb 
death.  (2  R.  S.  656,  ^  1,  &c.)  Tbe  prinei- 
pie  of  absolute  silence  wss  not  intrednced  till 
recently  into  any  prison  but  that  at  Anbora  s 
reasonable  hopes  are  eateituned  that  kiviis 
prove  benefisiaL 
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CHAPTER  XXIX- 
OF  JUDGMENT  AND  ITS  C0N8EQENCE8. 

Ws  are  now  to  eoDsider  the  next  ata^  of  criminal  prosecution,  after 
trial  and  conviction  are  past,  in  sncb  crimes  and  misdemeanors,  as  are 
either  too  hig^  or  too  low  to  be  included  within  the  benefit  of  clergy :  which 
is  that  of  judgmmt.  For  when,  upon  a  capital  charge,  the  jury  hare 
brought  in  their  verdict  guilty,  in  the  presence  of  the  prisoner ;  he  is  either 
immediately,  or  at  a  convenient  time  soon  after,  asked  by  the  court,  if  he 
has  anything  to  cfthx  why  judgment  should  not  be  awarded  against  him. 
And  in  case  the  defendant  be  found  guilty  of  a  misdemeanor  (the  trial  of 
which  may,  and  does  usually,  happen  in  his  absence,  after  he  has  once  ap- 
peared), a  eemias  is  awarded  and  issued,  to  bring  him  in  to  receive  his  judg- 
ment ;  and,  if  he  absconds,  he  may  be  prosecuted  even  to  outlawry  ( 1 ).  But 
whenever  he  appears  in  person,  upon  either  a  capital  or  inferior  conviction, 
he  may  at  this  period,  as  well  as  at  his  arraignment,  offer  any  exceptions 
to  the  indictment,  in  arrest  or  stay  of  judgment :  as  for  want  of  sufficient  cer- 
tainty in  setting  forth  either  the  person,  the  time,  the  place,  or  the  offence. 
And,  if  the  objections  be  valid,  the  whole  proceedings  shall  be  set  aside ; 
but  the  party  may  be  indicted  again  (a).  And  we  may  take  notice,  1. 
That  none  of  the  statutes  o(  jeofails  {b),  for  amendment  of  errors, 
extend  to  indictments  or  proceedings  in  criminal  cases;  *and  [*376] 
therefore  a  defective  indictment  is  not  aided  by  a  verdict,  as  de- 
fective pleadings  in  civil  cases  are.  2.  That,  in  favour  of  hfe,  great  strict- 
ness has  at  all  times  been  observed,  in  every  point  of  an  indictment.  Sir 
Matthew  Hale  indeed  complains,  "  that  this  strictness  is  grown  to  be  a 
blemish  and  inconvenience  in  the  law,  and  the  administration  thereof:  for 
that  more  offenders  escape  by  the  over-easy  ear  given  to  exceptions  in  in- 
dictments, than  by  their  own  innocence  (c)."  And  yet  no  man  was  more 
tender  of  life  than  this  truly  excellent  judge  (2). 

A  pardon  also,  as  has  been  before  said,  may  be  pleaded  in  arrest  of  judg- 
ment, and  it  has  the  same  advantage  when  pleaded  here,  as  when  pleaded 
upon  arraignment ;  viz,  the  saving  the  attainder,  and  of  course  the  corrup- 
tion of  blood :  which  nothing  can  restore  but  parliament,  when  a  pardon 
is  not  pleaded  till  after  sentence.     And  certainly,  upon  all  accounts,  when 

(a)  4  Rep.  45.  (c)  S  Hsi.  P.  C.  103. 

ik)  Sea  Book  in.  pace  407. 

(i)  Outlawry  is  abolished  in  New>York,  ex-  taming  such  process,  or  of  any  of  the  jurors ; 

•eept  on  oonTictions  for  treason.    (2  R.  S.  745,  nor  bMause  any  perMh  has  served  upon  the 

^  w.)  jury  who  has  not  been  returned  as  a  juror  by 

(2)  The  law  upon  this  subject  has  heen  ma-  the  sheriff  or  other  officer ;  and  that  where  the 

tonally  altered  oj  the  statute  7  Geo.  17.  c.  64.  offence  charged  has  been  created  by  any  sts- 

^  20,  whieh  see,  set  out,  ante,  306,  note  (12),  tute,  or  subjected  to  a  greater  degree  of  pu- 

«ad  by  ^  21  of  the  same  statute,  which  enacts,  nishoient,  or  exclude   from  the  benefit  of 

that  no  judgment  after  verdict  upon  any  in-  clergy  by  any  statute,  the  indictment  or  iOf- 

dictment  or  information  of  any  felony.  otJQis-  f»rraation  shall,  after  verdict,  by  held  sofficieat 

demeanor,  shall  be  staved,  or  reversed,  Dbr  to  warrant  the  punishment  prescribed  by  the 

Want  of  a  similiter ;  nor  by  reason  that  the  jury  statute,  if  it  describe  the  offence  in  the  words 

process  has  been  awarded  to  a  wrong  officer  of  the  statute.    As  to  amendments  of  indict- 

«1MB  an  insufficient  suggestion ;  nor  for  any  ments,  &c.  vide  ante,  306,  note  12.    See  id. 

MSBooMr  or  auidMedptiMi  of  tbe  officer  «e*  mu  lit  Uw  of  New-York. 
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a  man  hath  obtained  a  paidon,  he  is  in  the  right  to  plead  it  as  soon  ne 
possible. 

Praying  the  benefit  of  clergy  may  also  be  ranked  among  the  motions  in 
arrest  of  judgment :  of  which  we  spoke  largely  in  the  preceding  chapter. 

If  all  these  resources  fail,  the  court  must  pronounce  that  judgment  which 
the  law  hath  annexed  to  the  crime,  and  which  hath  been  constantly  men* 
tioned,  together  with  the  crime  itself,  in  some  or  other  of  the  former  chap- 
ters. Of  these  some  are  capital,  which  extend  to  the  life  of  the  offender, 
and  consist  generally  in  being  hanged  by  the  neck  till  dead ;  though  in 

▼ery  atrocious  crimes  other  circumstances  of  terror,  pain,  or  dis- 
[*377]    grace,  are  superadded ;  as,  in  treasons  *of  all  kinds,  being  drawn 

or  dragged  to  the  place  of  execution ;  in  high  treason  idTecting 
the  king's  person  or  government,  embowelling  alive,  beheading,  and  quar- 
tering (3) ;  and  in  murder,  a  public  dissection.  And,  in  case  of  any  trea- 
son committed  by  a  female,  the  judgment  is  to  be  burned  alive  (3).  Bat 
the  humanity  of  the  English  nation  has  authorized,  by  a  tacit  consent,  an 
almost  general  .mitigation  of  such  parts  of  these  judgments,  as  savours  of 
torture  or  cruelty :  a  sledge  or  huidle  being  usually  aUowed  to  such  trai- 
tors as  are  condemned  to  be  drawn ;  and  there  being  very  few  instances 
(and  those  accidental  or  by  negligence)  of  any  person's  being  embowelled 
or  burned,  till  previously  deprived  of  sensation  by  strangling.  Some  pu-* 
nishments  consist  in  exile  or  banishment,  by  abjuration  of  the  realm,  or 
transportation :  others  in  loss  of  liberty,  by  perpetual  or  temporary  impri- 
sonment. Some  extend  to  confiscation,  by  forfeiture  of  lands,  or  move- 
ables, or  both,  or  of  the  profits  of  lands  for  Hfe :  others  induce  a  disability, 
of  holding  offices  or  employments,  being  heirs,  executors,  and  the  like. 
Some  though  rarely,  occasion  a  mutilation  or  dismembering,  by  cutting 
off  the  hand  or  ears ;  others  ta  a  lasting  stigma  on  the  offender,  by  sht- 
ting  the  nostrils,  or  branding  in  the  hand  or  cheek.  Some  are  merely  pe- 
cuniary, by  stated  or  discretionary  fines :  and  lastly,  there  are  others  that 
consist  principally  in  their  ignominy,  though  most  of  them  are  mixed  with 
some  degree  of  corporal  pain ;  and  these  are  inflicted  chiefly  for  such 
crimes,  as  either  arise  from  indigence,  or  render  even  opulence  (hsgraceful. 
Such  as  whipping,  hard  labour  in  the  house  of  correction  or  otherwise,  the 
pillory,  the  stocks,  and  the  ducking-stool. 

Disgusting  as  Uiis  catalogue  may  seem,  it  will  afford  pleasure  to  an 
English  reader,  and  do  honour  to  the  English  law,  to  compare  it  with  that 
shocking  apparatus  of  death  and  torment,  to  be  met  with  in  the  criminal 
codes  of  almost  every  other  nation  in  Europe.  And  it  is  moreover  one  of 
the  glories  of  our  English  law,  that  the  species,  though  not  always  the 

quantity  or  degree,  of  punishment  is  aseertaifud  for  every  offence  ; 
[*378]    and  that  it  is  not  left  in  the  breast  of  any  *judge,  nor  even  of  a 

jury,  to  alter  that  judgment,  which  the  law  has  beforehand  or- 
dained, for  every  subject  alike,  without  respect  of  persons.  For,  if  judg- 
ments were  to  be  the  private  opinions  of  the  judge,  men  would  then  be 
slaves  to  their  magistrates  ;  and  would  live  in  society,  without  knowing 
exactly  the  conditions  and  obligations  which  it  lays  them  under.  And 
besides,  as  this  prevents  oppression  on  the  one  hand,  so  on  the  other  it 
stifles  dl  hopes  of  impunity  or  mitigation ;  with  which  an  offender  might 
flatter  himself,  if  his  punishment  depended  on  the  humour  or  discretion  of 

(3)  See  ante,  p.  93,  &  p.  204,  these  panish-    of  inflicting  the  punishment  of  death  is  kj 
menu  altered.  In  New-Yoik,  the  only  mode    hanging.    (S  R.  8.  66S,  ^  S5.) 
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die  cotot.  Whereas,  where  an  established  penalty  is  annexed  to  crimes, 
the  criminal  may  read  their  certain  conseqaence  in  that  law ;  which  ought 
to  he  the  unvaried  nde,  as  it  is  the  inflexible  judge,  of  his  actions. 

The  discretionaiy  fines  and  discretionary  length  of  imprisonment,  which 
our  courts  are  enabled  to  impose,  may  seem  an  exemption  to  thte  rule. 
But  the  general  nature  of  the  punishment,  vuf.  by  fine  or  imprisonment,  is, 
in  these  cases,  fixed  and  determinate  :  though  the  duration  and  quantity 
of  each  must  frequently  rary,  from  the  aggrayations  or  otherwise  of  the 
offence,  the  quality  and  condition  of  the  parties,  and  from  innumerable 
other  circumstances.  The  quantum,  in  particular,  of  pecuniary  fines,  nei- 
ther can,  nor  ought  to  be  ascertained  by  an  inyariable  law.  The  value  of 
money  itself  changes  from  a  thousand  causes :  and,  at  all  events,  what  is 
ruin  to  one  man^s  fortune,  may  be  matter  of  indifference  to  another's.  Thus 
the  law  of  tibe  twelve  tables  at  Rome  fined  every  person,  that  struck  an- 
other, five*and-twenty  denarii :  this,  in  the  more  opulent  days  of  the  em- 
pire, grew  to  be  a  punishment  of  so  little  consideration,  that  Aulus  Gellins 
tells  a  story  of  one  Lucius  Neratius,  who  made  it  his  diversion  to  give  a 
blow  to  whomsoever  he  pleased,  and  then  tender  them  the  legal  forfeiture. 
Our  statute  law  has  not  therefore  often  ascertained  the  quantity  of  fines, 
nor  the  common  law  ever ;  it  directing  such  an  offence  to  be  punished  by 
fine  in  general,  without  specifying  the  certain  sum ;  which  is  fully 
sufficient,  when  we  consider,  that  *however  unlimited  die  power  [*379] 
of  the  court  may  seem,  it  is  far  from  being  wholly  arbitrary ;  but 
its  dbcretion  is  regulated  by  law.  For  the  bill  of  rights  {d)  has  particu- 
larly declared,  that  excessive  fines  ought  not  to  be  imposed,  nor  cruel  and 
unusual  punishments  inflicted  (which  had  a  retrospect  to  some  unprece- 
dented proceedings  in  the  court  of  king's  bench,  in  the  reign  of  king  James 
the  Second) :  and  the  same  statute  ferther  declares,  th^  all  grants  and 
promises  of  fines  and  forfeitures  of  particular  persons  before  conviction,  are 
illegal  and  void.  Now  the  bill  of  rights  was  only  declaratory  of  the  old 
constitutional  law :  and  accordingly  we  find  it  expressly  holden,  long  be- 
fore (e),  that  all  such  previous  grants  are  void ;  since  thereby  many  times 
undue  means,  and  more  violent  prosecution,  would  be  used  for  private  lucre, 
than  the  quiet  and  just  proceeding  of  law  would  permit. 

The  reasonableness  of  fines  in  criminal  cases  has  also  been  usually  re- 
gulated by  the  determination  of  magna  carta,  c.  14.  concerning  amerce- 
ments for  misbehaviour  by  the  suitors  in  matters  of  civil  right.  "  Liber  ho* 
mo  non amereietur pro parvo  delicto,  nisi  secundum  modum  ipsius  delicti;  et 
pro  magna  delicto ^  secundum  magnitudinem  delicti;  salvo  contenemento  suo;  et 
mereator  eodem  modo,  salva  mercandisa  sua ;  et  villanus  eodem  modo  amereie" 
iur,  saho  uxdnagio  suo.^  A  rule  that  obtained  even  in  Henry  the  Second's 
time  (/),  and  means  only,  that  no  man  shall  have  a  larger  amercement 
imposed  upon  him,  than  his  circumstances  or  personal  estate  will  bear ; 
saving  to  the  landholder  his  contenement  (4),  or  land ;  to  the  trader  his  mer- 
chandise ;  and  to  the  countryman  his  wainage,  or  team  and  instruments 
of  husbandry.    In  order  to  ascertain  which,  the  great  charter  also  directs, 

(i)  St«tlW.*M.8tt,e.9.  (/)GlanT.2.0,e.8*ll. 

(♦)Slnrt.48. *^  _^____ 

(4)  Lord  Coke  ujs,  that "  contenement  sig-  coantenance  of  the  nllain,  and  it  waa  great 

BUieth  hia  countenance,  aa  the  annonr  of  a  reaaon  to  aave  hia  wainage,  for  otherwiae  the 

aoidier  ia  hia  countenance,  the  hooka  of  a  teho-  miaerable  creature  wm  to  cany  the  huxden  oa 

lar  hia  countenance,  and  the  like.**    2  Inat.  hia  back."  Ibid. 
S8.    He  alio  adda,  that  "the  iMMuviKmia  the 
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thfti  tlie  aiiittroeineiUy  wliich  is  tXwvyw  inflicted  in  general  tetniB  C"  mT  l» 
mismeordia")f  shall  be  set,  pantUur^  or  reduced  to  a  certain^,  by  die  oath 
of  fooA.  and  lawful  men  of  the  neighbourhood.  Which  method  of  liqoi- 
datmg  the  amercement  to  a  precise  sum,  was  usuallj  performed  in  the 
superior  courts  by  the  assessment  or  affeerment  of  the  coroner,  a  sworn 
officer  chosen  by  the  neighbourhood,  under  the  equity  of  the  statote 
Westm.  1.  c.  18 ;  and  then  the  judges  estreated  them  into  the  exche- 
quer {g).  But  in  the  court-leet  and  court-baron  it  is  still  performed 
[*380]  by  ^ajfiB&rars^  or  suitors  sworn  to  affeere,  that  is,  tax  and  moderate 
the  general  amercement  according  to  the  particular  circumstances 
^  of  the  offence  and  the  offender  (A).  Amercements  imposed  by  the  supe- 
rior courts  on  their  own  officers  and  ministers  were  affeered  by  the  judges 
themselves ;  but  when  a  peculiar  mulct  was  inflicted  by  them  on  a  stran- 
ger (not  being  party  to  any  suit),  it  was  then  denominated  a  jCne  (t)  ;  and 
Uie  ancient  practice  was,  when  any  such  fine  was  imposed,  te  inquire  by  a 
jury  "  ^iMfUum  inde  regi  dare,  valeat  per  onntim,  salva  stutentatiane  sua^  et 
uxorUf  et  Uberorum  sttorum  {j)-^  And  since  the  disuse  of  such  inquest,  it 
is  never  usual  to  assess  a  larger  fine  than  a  man  is  able  to  pay,  without 
touching  the  implements  of  his  livelihood ;  but  to  inffict  corporal  punish- 
ment, or  a  limited  imprisonment,  instead  of  such  fine  as  might  amount  to 
imprisonment  for  life.  And  this  is  the  reason  why  fines  in  the  kind's  coon 
are  frequently  denominated  ransoms,  because  the  penalty  must  oUierwise 
fall  upon  a  man's  person,  unless  it  be  redeemed  or  ransomed  by  a  pecu- 
niazy  fine  (k) ;  according  to  an  ancient  maxim,  ^t  non  habei  in  cnunena 
Ittat  in  corpare.  Yet,  where  any  statute  speaks  both  of  fine  and  ransom, 
it  is  hold^n  that  the  ransom  shall  be  treble  to  the  fine  at  least  (/). 

When  sentence  of  death,  the  most  terrible  and  highest  judgment  in  the 
laws  of  England,  is  pronounced,  the  immediate  inseparable  consequence 
from  the  common  law  is  attainder.  For  when  it  is  now  clear  beyond  all 
dispute,  that  the  criminal  is  no  longer  fit  to  live  upon  the  earth,  but  is  to 
be  exterminated  as  a  monster  and  a  bane  to  human  society,  the  law  sets  a 
note  of  infamy  upon  him,  puts  him  out  of  its  jwotection,  and  takes  no  far- 
ther care  of  him  than  barely  to  see  him  executed  (5).  He  is  then  called 
attaint,  attinctus,  stained  or  blackened.  He  is  no  longer  of  any  credit  or 
jeputation ;  he  cannot  be  a  witness  in  any  court :  neither  is  he  capable  of 
performing  th^  functions  of  another  man :  for,  by  an  anticipation  of  his 
punishment,  he  is  already  dead  in  law  (m).  This  is  tSier  judgment ;  for 
there  is  great  difference  between  a  man  convicted  and  attained :  though 
they  are  frequently  through  inaccuracy  confounded  together.  Af- 
{*381]  ter  conviction  *only  a  man  is  liable  to  none  of  these  disabilities  ; 
for  there  is  still  in  contemplation  of  law  a  possibility  of  his  inno- 
cence. Something  may  be  offered  in  arrest  of  judgment ;  Uie  indictment 
may  be  erroneous,  which  will  render  his  guilt  uncertain,  and  thereupon 
the  present  conviction  may  be  quashed  :  he  may  obtain  a  pardon,  or  be 
allowed  the  benefit  of  clergy :  both  which  suppose  some  latent  sparks  of 
merit,  which  plead  in  extenuation  of  his  fault.    But  when  judgment  is 

ir)  F.  N.  B.  76.                                                         ( /)  GOb.  Ezch.  c.  9. 
W  The  aflberor't  oatb  la  conceived  In  the  reiy       (I)  Miir.  c.  5, 4  8.  Lamh.  EirmtrA.  ST5w 
terms  of  a^fiMckarM.    Fltzh.  Surrey,  ch.  11.             (1)  Dyer,  939. 
(t)  8  Rep.  40. (w)  I  Intt  9U. 

(5)  Thii  most  be  taken  with  some  qualifi-    kill  him  withoat  warrant  woald  be  niudMN 
tetion ;  for  the  person  of  an  attainted  felon  is    Foat  73. 
«till  iiader  the  protection  of  Uw  Uw,  and  to       See  aote  0.  p.  30S.  post 
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onee  ptfUMmc^if  bo4k  Um  and  fact  conspire  to  prore  Um  completely 
guilty ;  and  there  is  not  the  remotest  possibility  left  of  any  thing  to  be 
said  in  his  fi^TOiir.  Upon  judgment  therefore  of  death,  and  not  befiNW,  the 
attainder  of  a  criminal  commences :  or  upon  such  circmnstances  as  are 
equiTalent  to  judgment  of  death ;  as  judgment  of  outlawry  on  a  capital 
orime,  proooimced  for  absconding  or  fleeing  from  justice,  which  tacitly 
confesses  the  guilt.  And  therefore  either  upon  judgment  of  outlawry,  or 
of  death,  for  treason  or  felony,  a  man  shall  be  said  to  be  attainted. 

The  consequences  of  attainder  are  forfeiture  and  corruption  of  blood. 

I.  Forfeiture  is  twofold ;  of  real  and  personal  estates.  First,  as  to  real  ee* 
tateir :  by  attainder  in  high  treason  (it)  a  man  forfeits  to  the  kin?  all  his  lands 
and  tenements  of  inheritance,  whether  fee-simple  or  fee-tail, and  all  his  rights 
of  entry  on  lands  or  tenements  which  he  had  at  the  time  of  the  ofienoe 
committed,  or  at  any  time  afterwards,  to  be  for  ever  vested  in  the  crown ; 
and  also  the  profits  of  all  lands  and  tenements,  which  he  had  in  his  own 
right  for  life  or  years,  so  long  as  such  interest  shall  subsist  This  forfeit* 
nre  relates  backwards  to  the  time  of  the  treason  committed :  so  as  to  avoid 
all  intermediate  sales  and  incumbrances  (o),  but  not  those  before  the  fact : 
and  therefore  a  wife's  jointure  is  not  forfeitable  for  the  treason  of  her  hus- 
band ;  because  settled  upon  her  previous  to  the  treason  committed. 
But  her  dower  *is  forfeited  by  the  express  provision  of  statute  5  d(  6  [^383] 
Edw.  YL  c.  11.  And  yet  the  husband  shall  be  tenant  by  the 
courtesy  of  the  wife's  lands,  if  the  wife  be  attainted  of  treason  (p) :  for  that 
is  not  prohibited  by  the  statute.  But,,  though  after  attainder  the  forfeiture 
relates  back  to  the  time  of  the  treason  committed,  yet  it  does  not  take  ef- 
fect unless  an  attainder  be  had,  of  which  it  is  one  of  the  fruits ;  and  there- 
fore if  a  traitor  dies  before  judgment  pronounced,  or  is  killed  in  open  rebel- 
lion, or  is  hanged  by  martial  law,  it  works  no  forfeiture  of  his  lands ;  for  he 
never  was  attainted  of  treason  {q).  But  if  the  chief  justice  of  the  king's 
bench  (the  supreme  coroner  of  all  England)  in  person,  upon  the  view  of 
die  body  of  one  killed  in  open  rebellion,  records  it  and  returns  the  record 
into  his  own  court,  both  lands  and  goods  shall  be  forfeited  (r). 

The  natural  justice  of  forfeiture  or  confiscation  of  property,  for  treason  (^), 
is  founded  on  this  consideration :  that  he  who  hath  thus  violated  die  fun- 
damental principles  of  government,  and  brokeiThis  part  of  the  original 
contract  between  king  and  people,  hath  abandoned  his  connexions  with  so- 
ciety ;  and  hath  no  longer  any  right  to  those  advantages,  which  before  be- 
longed to  him  purely  as  a  member  of  the  community ;  among  which  soetat 
advantages,  the  right  of  transfening  or  transmitting  property  to  others  ie 
one  of  ttie  chief.  Such  forfeitures  moreover,  whereby  £ds  posterity  most 
suffer  as  well  as  himself,  will  help  to  restrain  a  man,  not  only  by  the  sense 
of  his  doty,  and  dread  of  personal  pnnishmeiU,  but  also  by  his  passions 
and  natural  affections  ;  and  will  interest  every  dependant  and  rehition  he 
has,  to  keep  him  from  offending:  according  to  that  beautiful  sentiment  of 
Cicero  {t), "  nee  vera  mefugit  quam  sit  aeerbum,  parentum  seiUra  fHarum 
poentB  lui:  sed  hocpraeelare  legtbus  comparatum  Ml,  ut  earitas  liberarwn  ami^ 
eiores  parentes  rgipubheae  reddent.^  And  therefore  Aulus  Cascellius,  a  Ro- 
man lawyer  in  the  time  of  the  triumvirate,  used  to  boast  that  he 
had  two  reasons  for  ^despising  the  power  of  the  tyrants ;  his  old    [*383] 

M  Co.LttLtOI.    IIiMt.tia    IHaLP.CSML       (9)  Go. litt.  IS. 
8Ba:wk.P.a4«8.  (f)4Rep.07. 

(•)91iMt.lil.  («)  See  book LpaMSSO. 
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ace  nd  his  want  of  eUUnii :  for  duldren  aM  pledges  to  the  prioee 
of  tlie  fatlier's  obedience  (I).  Yet  many  nations  nave  thougfaty  ihal  this 
postbumons  punishment  saTonn  of  haidship  to  the  innocent ;  especially 
for  crimes  that  do  not  strike  at  the  very  foot  and  foundation  of  society,  as 
treason  against  the  gorennnent  expressly  does.  And  therefore,  thoof^ 
confiscation  were  very  frequent  in  the  times  of  the  earlier  enqierors,  yet 
Arcadios  and  Honorius  in  erery  other  instance  but  that  of  treason  thought  it 
more  just,  *'  tin  essepoemam^  ybi  noxa  est ;"  and  ordered  that  '*  peecata  tuos  to- 
neoiil  auetare^^  nee  uUerws  progreHaiur  metuSf  quam  rtperiahtr  ddkham  («)  ^ 
and  Justinian  also  made  a  law  to  restrain  the  ponishment  of  relations  (v), 
which  directs  the  forfeiture  to  go,  except  in  the  case  of  crwim  nu^estaiis^  to 
the  next  of  kin  to  the  delinquent.  On  the  other  hand  the  Macedonian  law 
extended  even  the  capital  punishment  of  treason,  not  only  to  the  children, 
but  to  all  the  relations  of  Uie  delinquent  (w) :  and  of  course  their  estates 
must  be  also  forfeited,  as  no  man  was  left  to  inherit  them.  And  in  Grerma- 
ny,  by  the  famous  golden  buUe  (x)  (copied  almost  verbatim  from  Justinian's 
code)  (y),  the  lives  of  the  sons  of  such  as  conspire  to  kill  an  elector  are 
sparedt  ss  it  is  expressed  by  the  emperor's  pcarticuiar  bounty.  But  they  are 
deprived  of  ail  their  effects  and  rights  of  succession,  and  are  rendered  inca- 
pable  of  any  honour,  ecclesiastical  or  civil :  **  to  the  end  that,  being  always 
pocor  and  necessitous,  they  may  for  ever  be  accompanied  by  the  infamy  of 
their  father ;  may  languiui  in  continual  indigence ;  and  may  find  (says 
this  merciless  edict)  their  punishment  in  living,  and  their  relief  in  dying." 
With  us  in  England,  forfeiture  of  lands  and  tenements  to  the  crown  for 
treason  is  by  no  means  derived  from  the  feodal  policy  (as  has  been  already 
observed)  {s),  but  was  antecedent  to  the  estaUiahment  of  that  sys* 
[*384]  tern  in  this  island ;  *being  transmitted  from  our  Saxon  ances- 
tors (a),  and  forming  a  part  of  the  ancient  Scandinavian  conatita* 
tion  (b).  But  in  certain  treasons  relating  to  the  coin  (which,  as  we  for- 
merly observed,  seem  rather  a  species  of  the  crimen  falsif  than  the  crimem 
laesae  majestatis)^  it  is  provided  by  some  of  the  modem  statutes  (c)  which 
constitute  the  offence,  that  it  shall  work  no  forfeiture  of  lands,  save  only 
for  the  life  of  the  offender ;  and  by  all,  that  it  shall  not  deprive  the  wife  of 
her  dower  (d).  And,  in  order  to  abolish  such  hereditary  punishment  en- 
tirely, it  was  enacted  by  statute  7  Ann.  c.  21.  that,  after  the  decease  of  the 
late  pretender,  no  attainder  for  treason  should  extend  to  the  disinheriting  of 
any  heir,  nor  to  the  prejudice  of  any  person  other  than  the  traitor  himself. 
By  which,  the  l&w  of  forfeitures  for  high  treason  would  by  this  time  have 
been  at  an  end,  had  not  a  subsequent  statute  intervened  to  give  them  a 
longer  duration.  The  history  of  this  matter  is  somewhat  singular,  and 
worthy  observation.  At  the  time  of  the  union,  the  crime  of  treason  in 
Scotland  was,  by  the  Scots  law,  in  many  respects  different  from  that  of 
treason  in  England ;  and  particulariy  in  its  consequence  of  forfeitures  of 
entailed  estates,  which  was  more  peculiarly  English ;  yet  it  seemed  neces* 
sary,  that  a  crime  so  nearly  affecting  government  should,  both  in  its  es> 
sence  and  consequences,  be  put  on  the  same  footing  in  both  parts  of  the 
united  kingdoms.  In  new-modelling  these  laws,  &e  Scotch  nation  and 
the  Engli^  house  of  commons  struggled  hard,  partly  to  maintain,  and 

rO  OKvln.  1, «  68.  (s)  See  Book.  II.  Mg«  flSl. 

(«)  CO.  0.  47.  n.  (a)  LL.  A^r.  c.  4.    CoMrt.  c.  54. 

(«)  JV^M.lN,c.lS.  (»)  SUenib.4tjv«G«a.i.Sfe.6,4LS><-S^ 

(«)  Qo.  Curt.  L  Ob  (c)  SUt.  6  EUz.  c.  11.    18  Ehx.  c  1. 
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partly  to  acqaire,  a  total  iixmranity  from  forfeiture  and  corruption  of  blood ; 
which  the  house  of  lords  as  firmly  resisted.  At  length  a  compromise  was 
agreed  to,  which  is  established  by  this  statute,  vis.  that  the  same  crimes, 
and  no  oUier,  should  be  treason  in  Scotland  that  are  so  in  England  ;  and 
thai  the  English  forfeitures  and  corruption  of  blood  should  take  place  in 
Scotland  till  the  death  of  the  then  pretender ;  and  then  cease  throughout 
the  whole  of  Great  Britain  (e) :  the  lords  artfully  proposing  this 
temporary  clause,  in  *hopes  (it  is  said)  (/)  that  the  prudence  of  [*385] 
succeeding  parliaments  would  make  it  perpetual  (g).  This  has 
partly  been  done  by  the  statute  17  Geo.  II.  c.  39.  (made  in  the  year  pre- 
ceding the  late  rebellion)  the  operation  of  these  indemnif3ang  clauses 
being  thereby  still  farther  suspended  till  the  death  of  the  sons  of  the  pre- 
tender (A)  (6). 

In  petit  treason  and  felony,  the  offender  also  forfeits  all  his  chattel  inte- 
rests absolutely,  and  the  profits  of  all  estates  of  freehold  during  life  ;  and 
after  his  death,  all  his  lands  and  tenements  in  fee  simple  (but  not  those  in 
tail)  to  the  crown,  for  a  rery  short  period  of  time  :  for  the  king  shall  have 
them  for  a  year  and  a  day,  and  may  commit  therein  what  waste  he  pleases ; 
which  is  called  the  king^s  year^  day,  and  waste  (t).  Formerly  the  king 
had  only  liberty  of  committing  waste  on  the  lands  of  felons,  by  pulling 
down  their  houses,  extirpating  their  gardens,  ploughing  their  meadows,  and 
cutting  down  their  woods.  And  a  punishment  of  a  similar  spirit  appears 
to  have  obtained  in  the  oriental  countries,  from  the  decrees  of  Nebuchad- 
nezzar and  Cyrus  in  the  books  of  Daniel  (k)  and  Ezra  (/) ;  which,  besides 
the  pain  of  death  inflicted  on  the  delinquents  there  specified,  ordain,  "  that 
their  houses  shall  be  made  a  dunghill."  But  this  tending  greatly  to  the 
prejudice  of  the  public,  it  was  agreed,  in  the  reign  of  Henry  the  First,  in 
this  kingdom,  that  the  king  should  hare  the  profits  of  the  land  for  one  year 
and  a  day,  in  lieu  of  the  destruction  he  was  otherwise  at  liberty  to  com- 
mit (m)  :  and  therefore  magna  carta  (n)  provides,  that  the  king  shall  only 
hold  such  latids  for  a  year  and  a  day,  and  then  restore  them  to  the  lord  of  the 
fee ;  without  any  mention  made  of  waste.  But  the  statute  17  Edw.  II.  de 
juraerogativa  regis  seems  to  suppose,  that  the  king  shall  have  his 
year,  day,  and  waste ;  and  not  the  *year  and  day  instead  of  waste,  [*38$] 
Which  sir  Edward  Coke  (and  the  author  of  the  Mirror,  before  him) 
Tory  justly  look  upon  as  an  encroachment,  though  a  very  ancient  one,  of 
the  royal  prerogative  (o).  This  year,  day,  and  waste,  are  now  usually 
compounded  for ;  but  otherwise  they  regularly  belong  to  the  crown ;  and, 
after  their  expiration,  the  land  would  have  naturally  descended  to  the  heir 

(<)  Burnet's  BUt  A.  D.  1709.  Book  I.  page  944.) 

if)  Considerations  on  the  law  of  forfeiture,  6.  (t)  S  Inst.  S7. 

Qt)  See  Post.  S50.  (k)  ch.  ill.  ▼.  SS. 

(k)  The  justice  and  expediency  of  this  provision  (I)  ch.  vi.  v.  U. 

were  defended  at  the  time  with  much  learning  and  (m)  Mirr.  c.  4,  ^  16.    flat.  M,  e.  IS. 

strength  of  argument  in  the  emuUamiant  on  tke  (n)  9  Hat.  Ill,  c  99. 

law  qffoifeiture,  first  published  A.  D.  1744.    (See  (o)  Mitr.  c.  S»  ^  1    i  Inst.  37. 

(6)  By  the  39  Geo.  III.  c  03.  the  clause  in  treason,  petit  treaion,  murder,  or  abetting,  &c« 

the  7  Ann.  c.  21.  and  that  in  the  17  Geo.  II.  c.  the  same,  shall  extend  to  the  disinheriting  any 

39.  limiting  the  periods  when  forfeiture  for  heir,  nor  to  the  prejudice  of  the  right  or  title 

treason  should  be  sbolished,  are  repealed.  So  of  any  person,  except  the  offender  during  his 

that  the  law  of  forfeiture  in  eases  of  high  tree-  life  only,  and  every  penon  to  whom  the  right 

■on,  is  now  the  same  as  it  was  by  the  oommoa  or  interest  of  any  lands  or  tenements  should 

law,  or  as  it  stood  prior  to  the  seventh  year  of  or  might  after  the  death  of  such  offender  have 

the  reign  of  queen  Anne.    Also  by  54  Geo.  III.  appertained,  if  no  such  attainder  had  been,  may 

e.  145.  no  attainder  for  felony,  except  in  high  enter  thereon* 
Vol.  IL                                      88 
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SIB  in  gftTelkind  teniire  U  tliU  doe«),  did  not  ite  feodal  qviUty 
eseent,  and  give  ii  by  way  of  escheat  lo  the  hnrd.  These  foifeitmes  far 
felony  do  also  arise  only  upon  attainder ;  and  therefore  a/e2o  de  se  forfeits 
BO  land  of  inheritance  or  freehold,  for  he  nerer  is  attainted  as  a  felon  (p). 
They  likewise  relate  back  to  the  time  of  the  offence  committed,  as  well  as 
forfeitores  for  treason ;  so  as  to  avoid  all  intermediate  charges  sad  convey* 
ances.  This  may  be  hard  upon  such  as  have  unwarily  engaged  with  the 
offender :  but  the  cruelty  and  reproach  must  lie  on  the  part,  not  of  the  law» 
but  of  the  criminal ;  who  has  Uius  knowingly  and  dishonestly  involved 
others  in  his  own  calamities. 

These  are  all  the  forfeitures  of  real  estates  created  by  the  common  law, 
as  consequential  upon  attainders  by  judgment  of  death  or  outlawry.  I  here 
omit  the  particular  forfeitures  created  by  the  statutes  of  praammire  and 
others :  because  I  look  upon  them  rather  as  a  part  of  the  judgment  and 
penalty,  inflicted  by  the  respective  statutes,  than  as  Cifnseqwnces  of  such 
judgment ;  as  in  treason  and  felony  they  are.  But  I  shall  just  mention, 
as  a  part  of  the  forfeiture  of  real  estatest  the  forfeiture  of  the  profits  of 
lands  during  life :  which  extends  to  two  other  instances,  besides  those 
already  spoken  of;  misprision  of  treason  (^),  and  striking  in  Westminster- 
hall,  or  drawing  a  weapon  upon  a  judge  there  sitting  in  the  king's  oourls 
of  justice  (r). 

The  forfeiture  of  goods  and  chattels  accrues  in  everyone  of  the 
[*387]  higher  kinds  of  offence :  in  high  treason  or  misprision  *thereof, 
petit  treason,  felonies  of  all  sorts,  whether  clergyable  or  not,  self- 
murder  or  felony  de  m,  petit  larceny,  standing  mute,  and  the  above-men- 
tioned offences  of  striking,  ^e.  in  Westminster-hall.  For  fliglU  slso,  on 
an  accusation  of  treason,  felony,  or  even  petit  larceny,  whether  the  party 
be  found  guilty  or  acquitted,  if  the  jury  find  the  flight,  the  party  shall  for- 
feit his  goods  and  chattels :  for  the  very  flight  is  an  offence,  carrying  with 
it  a  strong  presumption  of  guilt,  and  is  at  least  an  endeavour  to  elude  and 
stifle  the  course  of  justice  prescribed  by  the  law.  But  the  jury  veiy  seldooi 
find  the  flight  {s) :  forfeiture  being  looked  upon,  since  the  vast  increase  of 
personal  properQr  of  late  years,  as  too  large  a  penalty  for  an  offence,  to 
which  a  man  is  prompted  by  the  natural  love  of  liberty  (7). 

There  is  a  remarkable  difference  or  two  between  the  forfeiture  of  lands, 
and  of  goods  and  chattels.  1.  Lands  are  forfeited  upon  attainder^  and  not 
before :  goods  and  chfUtels  are  forfeited  by  eanvieH&n.  Because  in  many 
of  the  oases  where  goods  are  forfeited,  there  never  is  any  attainder ;  which 
happens  only  where  judgment  of  death  or  outlawry  is  given :  therefore  is 
those  cases  the  forfeiture  must  be  upon  conviction  or  not  at  all ;  and,  being 
necessarily  upon  conviction  in  those,  it  is  so  ordered  in  all  other  cases,  for 
the  law  loves  uniformity.  2.  In  outlawries  for  treason  or  felony,  lands  are 
forfeited  only  by  the  judgment :  but  the  goods  and  chattels  are  forfeited 
by  a  man's  being  first  put  in  the  exigent,  without  staying  till  he  is  qmntp 
exaetust  or  finally  outlawed ;  for  the  secreting  himself  so  long  from  justice, 
is  construed  a  flight  in  law  (t).     The  forfeiture  of  lands  has  relation  to  the 

(p)  S  Inst.  S5.  (9)  Staimdf.  P.  C.  18S.  h. 

(q)  hid,  918.  (I)  3  Xttst  »S. 

(r)  IHd.  141. 

(7)  By  7  and  8  O.  IV.  c  28,  s.  5,  it  ia  enact-    concemiog  hi*  lands,  teoementa,  or  sooda,  aor 


«d,  "  that  vhero  any  penon  ahaU  be  indicted  whether  he  fled  for  auch  treaaon  or  MwfJ' 
fn  treaaon  of  felonr,  the  jury  imDaoelled  lo  The  i»raetice  had  been  wholly  diwwariaaad  fi« 
try  each  person  ahall  not  be  chaigeo  lo  inqiiifs    some  yeais. 
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tioM^dMikoitoinmittedfftOMto  amid  all  MbsaqMniMdesaAd  inmaa- 
bniiiee* ;  but  tho  forfeiture  of  goods  ead  chattels  has  no  relation  bsdi- 
wards  ;  so  that  those  only  whtd  a  man  has  at  the  time  of  conviction  shall 
be  forfeited.  Therefore  a  traitor  or  felon  may  band  fide  sell  any  of  his 
chattels,  real  or  personal,  for  the  sustenance  of  himself  and  family  be- 
tween  the  fact  and  conviction  (ti) ;  for  personal  property  if  of 
*so  fluctuating  a  nature,  that  it  passes  through  many  hands  in  a  [*388] 
short  time ;  and  no  buyer  could  be  ssfe,  if  he  were  liable  to  return 
the  goods  which  he  had  fairiy  bought,  provided  any  of  the  prior  vendors 
had  committed  a  treason  or  felony.  Yet  if  they  be  ooUusively  and  not 
band  fids  parted  with,  merely  to  defraud  the  croWn,  the  law  (and  psrticu-* 
laily  the  statute  13  Eliz.  c.  5.)  will  reach  them ;  for  they  are  all  the  while 
truly  and  substantially  the  goods  of  the  offender :  and  as  he,  if  acquitted, 
might  recover  them  himself,  as  not  parted  with  for  a  good  consideration ; 
so  in  case  he  happens  to  be  convicted,  the  law  will  recover  them  for  the 
king. 

II.  Another  immediate  consequence  of  attainder  is  the  corruption  of  bloody 
both  upwards  and  downwards ;  so  that  an  attainted  person  can  neither  in- 
herit lands  or  other  hereditaments  from  his  ancestors,  nor  retain  those  he 
is  already  in  possession  of,  nor  transmit  them  by  descent  to  any  heir ;  but 
the  same  shall  escheat  to  the  lord  of  the  fee,  subject  to  the  king's  superior 
right  of  forfeiture :  and  the  person  attainted  shall  also  obstruct  idl  descents 
Co  his  posterity,  wherever  they  are  obliged  to  derive  a  title  through  him  to 
a  remoter  ancestor  (v). 

This  is  one  of  those  notions  which  our  laws  have  adopted  from  the  feo* 
dal  constitutions,  at  the  time  of  the  Norman  conquest ;  as  appears  from 
its  being  unknown  in  those  tenures  which  are  indisputably  Saxon,  or 
gavelkind :  wherein,  though  by  treason,  according  to  the  ancient  Saxon 
laws,  the  land  is  forfeited  to  the  king,  yet  no  corruption  of  blood,  no  im- 
pediment of  descents,  ensues ;  and,  on  judgment  of  mere  felony,  no  escheat 
accrues  to  the  lord.  And  therefore  as  every  other  oppressive  mark  of  feodal 
tenure  is  now  happily  worn  away  in  these  kingdoms,  it  is  to  be  hoped,  that 
this  corruption  of  bloody  with  all  its  connected  consequences,  not  only  of 
present  escheat,  but  of  future  incapacities  of  inheritance  even  to  the  twen- 
tieth generation,  may  in  process  of  time  be  abolished  by  act  of  parliament : 
as  it  stands  upon  a  very  different  footing  from  the  forfeiture  of 
lands  for  high^treason,  affecting  the  king's  person  or  government.  [*389] 
And  indeed  the  legislature  has,  from  time  to  time,  appeared  very 
inclinable  to  give  way  to  so  equitable  a  provision ;  by  enacting,  that,  in 
certain  treasons  respecting  the  papal  supremacy  (w)  and  the  public  coin  («), 
and  in  many  of  the  new-made  felonies,  created  since  the  reign  of  Henry 
the  Eighth  by  act  of  parliament,  corruption  of  blood  shall  be  saved.  But 
as  in  some  of  the  acts  for  creating  felonies  (and  those  not  of  the  most  atro- 
cious kind)  this  saving  was  neglected,  or  forgotten,  to  be  made,  it  seems  to 
be  highly  reasonable  and  expedient  to  antiquate  the  whole  of  this  doctrine 
by  one  undistinguishing  law :  especially  as  by  the  afore- mentioned  statute 
of  7  Ann.c.  21.  (the  operation  of  which  is  postponed  by  statute  17  Geo. 
II.  c.  39.)  after  the  death  of  the  sons  of  the  late  pretender,  no  attainder  iot 
treason  will  extend  to  the  disinheriting  any  heir,  nor  the  prejudice  of  any 

(«)SRtwk.P.C.4B4.  (c)Stat.SBUi.e.ll.   ISEUcc^L  S*SW 

f«)  8m  Book  II.  part  SSL  OLcSS.    U  *  IS  Gm.  IL  c  S8. 

(M)  SUt.SSlix.c.1. 
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person,  odier  than  tbe  offender  himeelf ;  which  TirtiiaUy  aboliahde  all  eoor- 
mptioii  of  blood  for  treason,  though  (unless  the  legislature  should  interpose) 
it  will  still  continue  for  many  sorts  of  felony  (8). 


CHAPTER  XXX. 
OP  REVERSAL  OP  JUDGMENT. 

Ws  are  next  to  consider  how  judgments,  with  their  several  connected 
conseqences,  of  attainder,  forfeiture,  and  corruption  of  blood,  may  be  set 
aside.  There  are  two  ways  of  doing  this ;  either  by  falsifying  or  revers- 
ing the  judgment,  or  else  by  reprieve  or  purdon. 

A  jttdgmeot  may  be  falsified,  reversed,  or  avoided,  in  the  first  place, 
mthout  a  torit  of  error ,  for  matters  foreign  to  or  dehors  the  record,  that  is, 
not  apparent  upou  the  face  of  it ;  so  that  they  cannot  be  assigned  for  error 
in  the  superior  court,  which  can  only  judge  from  what  appears  in  Uie  re- 
cord itself:  and  therefore  if  the  whole  record  be  not  certified,  or  not  truly 
certified,  by  the  inferior  court,  the  party  injured  thereby  (in  both  civil  and 
criminal  cases)  may  allege  a  diminution  of  the  record,  and  cause  it  to  be 
rectified.  Thus,  if  any  judgment  whatever  be  given  by  persons,  who  had 
no  good  commission  to  proceed  against  the  person  condemned,  it  is  void ; 
and  may  be  falsified  by  shewing  the  special  matter  without  writ  of  error. 
As,  where  a  commission  issues  to  A.  and  B.,  and  twelve  others,  or  any  of 
them,  of  which  A.  or  B.  shall  be  one,  to  take  and  try  indictments  ;  and 
any  of  the  other  twelve  proceed  without  the  interposition  or  pre- 
[*391]  sence  *of  either  A.  or  B. :  in  this  case  all  proceedings,  trials,  con- 
victions, and  judgments,  are  void  for  want  of  a  proper  authority  in 
the  commissioners,  and  may  be  falsified  upon  bare  inspection  without  the 
trouble  of  a  writ  of  error  (a) ;  it  being  a  high  misdemeanor  in  the  judges 
so  proceeding,  and  little  (if  any  thing)  short  of  murder  in  them  all,  in  case 
the  person  so  attainted  be  executed  and  suffer  death.  So  likewise  if  a 
man  purchases  land  of  another  ;  and  afterwards  the  vendor  is,  either  by 
outlawry  or  his  own  confession,  convicted  and  attainted  of  treason  or  felo- 
ny previous  to  the  sale  or  alienation  ;  whereby  such  land  becomes  liable  to 
forfeiture  or  escheat ;  now  upon  any  trial,  the  purchaser  is  at  liberty,  with- 
out bringing  any  writ  of  error,  to  falsify  not  only  the  time  of  the  felony  or 
treason  supposed,  but  the  very  point  of  the  felony  or  treason  itself;  and  is 
not  concluded  by  the  confession  or  the  outlawry  of  the  vendor  ;  though 
the  vendor  himself  is  concluded,  and  not  suffered  now  to  deny  the  fact, 
which  he  has  by  confession  or  flight  acknowledged.  But  if  such  attain- 
der of  the  vendor  was  by  verdict,  on  the  oath  of  his  peers,  the  alienee 
cannot  be  received  to  falsify  or  contradict  ihefact  of  the  crime  committed ; 
though  he  is  at  liberty  to  prove  a  mistake  in  time^  or  that  the  offence  was 
committed  after  the  aUenation,  and  not  before  (h). 

(a)  S  Hawk.  P.  C.  490.  (&)  S  Init.  SSI.    1  HiL  P.  C.  361. 

(8)  In  N«W'York,ao  forfeitura  u  emtued  bj    lawir  hit  foods  an  aU  forfeited  abeotately, 
any  oflfence  ezeept  upon  an  onUawry  for  trea-    and  hi*  iaoda  dniing  hit  lifia.    (U.  666»  ^  3.) 
•on,  (2  R.  S.  701,  f  28 :)  and  on  anoh  out- 
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Secondly,  a  judgment  may  be  reversed  by  torit  of  error  (1) :  wUch  lies 
from  all  inferior  criminal  jurisdicdons  to  the  court  of  king's  bench,  and  from 
the  king's  bench  to  the  house  of  peers ;  and  may  be  brought  for  notorious 
mistakes  in  the  judgment  or  other  parts  of  the  record :  as  where  a  man  is 
found  guilty  of  peijury  and  receives  the  judgment  of  felony,  or  for  other 
less  palpable  errors  ;  such  as  any  irregularity,  omission,  or  want  of  form 
in  the  process  of  outlawry,  or  proclamations  ;  die  want  of  a  proper  addition 
to  the  defendant's  name,  according  to  the  statute  of  additions ;  for  not  pro* 
perly  naming  the  sheriff  or  other  officer  of  the  court,  or  not  duly  describing 
where  his  county  court  was  held ;  for  laying  an  offence  commit- 
ted in  the  time  of  the  late  king,  to  be  done  *against  the  peace  of  [*392] 
the  present ;  and  for  other  similar  causes,  which  (though  allowed 
out  of  tenderness  to  life  and  liberty)  are  not  much  to  the  credit  or  advance- 
ment of  the  national  justice  (2).  These  writs  of  error,  to  reverse  judg- 
ments in  case  of  misdemeanors,  are  not  to  be  allowed  of  course,  but  on 
sufficient  probable  cause  shewn  to  the  attorney-general ;  and  then  they 
are  understood  to  be  grantable  of  common  right,  and  ex  dehito  justitiae.  But 
writs  of  error  to  reverse  attainders  in  capital  cases  are  only  allowed  ex  gra- 
tia ;  and  not  without  express  warrant  under  the  king's  sign  manual,  or  at 
least  by  the  consent  of  the  attorney-general  (c).  These  therefore  can 
rarely  be  brought  by  the  party  himself,  especially  where  he  is  attainted 
for  an  offence  against  the  state :  but  they  may  be  brought  by  his  heir,  or 
executor,  after  lus  death,  in  more  favourable  times  ;  which  may  be  some 
consolation  to  his  family.     But  the  easier,  and  more  effectual  way,  is. 

Lastly,  to  reverse  the  attainder  by  act  of  parliament.  This  may  be  and 
hath  been  frequently  done,  upon  motives  of  compassion,  or  perhaps  from 
the  zeal  of  the  times,  after  a  sudden  revolution  in  the  government,  without 
examining  too  closely  into  the  truth  or  validity  of  the  errors  assigned. 
And  sometimes,  though  the  crime  be  universally  acknowledged  and  con- 
fessed, yet  the  merits  of  the  criminal's  family  shall  after  his  death  obtain  a 
restitution  in  blood,  honours,  and  estate,  or  some,  or  one  of  them,  by  act  of 
parliament ;  which  (so  far  as  it  extends)  has  all  the  effect  of  reversing  the 
attainder  without  casting  any  reflections  upon  the  justice  of  the  preceding 
sentence  (3). 

The  effect  of  falsifying,  or  reversing,  an  outlawry,  is  that  the  par^  shall 
be  in  the  same  plight  as  if  he  had  appeared  upon  Uie  capias ;  and,  if  it  be 
before  plea  pleaded,  he  shall  be  put  to  plead  to  the  indictment ;  if,  after 
conviction,  he  shall  receive  the  sentence  of  the  law  ;  for  all  the  other  pro- 
ceedings, except  only  the  process  of  outlawry  for  his  non-appear- 
ance, *remain  good  and  effectual  as  before.  But  when  judgment  [*393] 
pronounced  upon  conviction,  is  falsified  or  reversed,  all  former  pro- 
ceedings are  absolutely  set  aside,  and  the  party  stands  as  if  he  had  never 
been  at  all  accused ;  restored  in  his  credit,  his  capacity,  his  blood,  and  his 
estates :  with  regard  to  which  last,  though  they  may  be  granted  away  by 
the  crown,  yet  the  owner  may  enter  upon  the  grantee,  with  as  little  cere- 
mony as  he  might  enter  upon  a  disseisor  (d).    But  he  still  remains  liable 

(c)  I  Vem.  170. 175. (d)  »  Hawk.  P.  C.  4W.    

(1)  See  the  history  and  nature  of  writs  of  (2)  See  ante  906,  376,  these  informalities 

error  in  criminal  cases  stated  by  lord  Mans-  now  cored.    As  to  writs  of  enor  in  Neww 

field  with  great  ability  and  clearness,  in  4  York,  see  2  R.  S.  739,  dec. 

Borr.  2550, 1,  2 ;  as  to  the  mode  and  practice  (3)  This  was  done  with  respect  to  the  for- 

of  obuining  the  writ,  see  1  Chit  C.  L.  2  ed.  feited  estates  in  ScotUnd,  by  statute  24  Geo. 

740  to  751.  m.e.57. 
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IQ  inodier  proftdevtioii  for  the  Mine  offanoe ;  for  tbe  fini  beiag  onneoni, 
he  nerer  wub  in  jeopudjr  thereby. 


CHAPTER  XXXI. 
OF  REPRIEVE  AND  PARDON. 

Ths  only  other  remaining  ways  of  avoiding  the  execution  of  the  jodg- 
ment  are  by  a  reprieve,  or  a  pardon ;  whereof  the  former  is  temporary  only, 
the  latter  permanent 

I.  A  reprieve  (1),  from  reprendrel  to  take  back,  is  the  withdrawing  of  a 
sentence  for  an  interval  or  time :  whereby  the  execution  is  suspended. 
This  may  be,  first,  ex  arbitrio  judicis  (2) ;  either  before  or  after  judgment ; 
as,  where  the  judgment  is  not  satisfied  with  the  verdict,  or  the  evidence  is 
suspicious,  or  the  indictment  is  insufficient,  or  he  is  doubtful  whether  the 
ofience  be  within  clergy  ;  or  sometimes  if  it  be  a  small  felony,  or  any  fit- 
vourable  circumstances  appear  in  the  criminars  character,  in  order  to  give 
room  to  apply  to  the  crown  for  either  an  absolute  or  conditional  pardon. 
These  arbitrary  reprieves  may  be  granted  or  taken  off  by  the  justices  of 
gaol  delivery,  although  their  session  be  finished,  and  their  conunission  ex- 
pired :  but  this  rather  by  common  usage,  than  of  strict  right  (a). 

Reprieves  may  also  be  ex  necessitate  legis :  as,  where  a  woman  is  capi- 
tally convicted,  and  pleads  her  pregnancy ;  though  this  is  no  cause  to  stav 
the  judgment,  yet  it  is  to  respite  the  execution  till  she  be  delivered. 
[*395]  This  is  a  mercy  *dictated  by  the  law  of  nature,  infavorem  proHs; 
and  therefore  no  part  of  the  bloody  proceedings,  in  the  reign  of 
queen  Mary,  hath  been  more  justly  detested  than  the  cruelty,  that  was 
exercised  in  the  island  of  Guernsey,  of  burning  a  woman  big  with  child  : 
and  when,  through  the  violence  of  the  flames,  the  infant  sprang  forth  at 
the  stake,  and  was  preserved  by  the  by-standers,  after  some  deliberation  of 
the  priests  who  assisted  at  the  sacrifice,  they  cast  it  again  into  the  fire  as 
a  young  heretic  {b),  A  barbarity  which  they  never  learned  from  the  laws 
of  ancient  Rome  ;  which  direct  (c),  with  the  same  humanity  as  our  own, 
"  qtiod  praegnantis  muUeris  damnatae  poena  differatur,  quod  pariat  :**  which 
doctrine  has  also  prevailed  in  England  as  early  as  the  first  memorials  of 
our  law  will  reach  {d).  In  case  this  plea  be  made  in  stay  of  execution, 
the  judge  must  direct  a  jury  of  twelve  matrons  or  discreet  women  to  inquire 
the  fact :  and  if  they  bring  in  their  verdict  quic^  with  child  (for  barely,  witk 

<a)  %  HaL  P.  C.  41t.  (e)  fT.  48. 19,  3. 

il)  Fox,  Acts  and  Mon.  (tf)  net.  1. 1,  e.  38. 

(1)  Aa  to  reprieTeain  general,  aee  1  Hale,  can  grant  a  repriere,  (not  even  the  jadgn); 
ass  to  370.  2  Hale  411  to  412.  Hawk.  b.  2.  o.  but  the  aheriff,  with  the  concurrmoe  of  tfaa 
61.  8.  6,  9,  10.  Witliamt,  J.  Execution  and  circuit  judge,  or,  in  hia  absence,  with  tbe  coo- 
Reprie? e.    1  Chit.  C.  L.  757  to  762.  eurrence  of  any  judge  of  the  court  which 

In  addition  to  the  reprieres  mentioned  by  tried  the  convict,  may  aummon  a  niry  lo  try 

the  learned  commentator  is  that  ear  ntandatw  whether  a  convict  aentenced  to  the  panish- 

ftgUy  or  from  the  mere  pleasure  of  the  crown,  ment  of  death  is  inaane ;  or,  in  case  of  a  wo- 

ezpressed  in  any  way  to  the  court  by  whom  man,  whether ornot  ahe  be  quick  with  child  ; 

the  exeontion  is  to  be  awaided.    2  Hale,  412.  and  if  the  jury  find  in  the  affirmative,  exectt- 

1  Hale,  368.    Hawk.  b.  2.  c.  51.  s.  8.  lion  of  sentence  will  bo  siispeiidAd.    ^  B.  S. 

(2)  In  Now-York  none  but  the  gofaraor  658,  f  15,  dtc.) 
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ekSdf  unless  it  be  aihe  in  the  womb,  is  not  sufficient)  execution  shall  bq 
staid  generally,  till  the  next  session ;  and  so^  from  session  to  session,  till 
either  she  is  delivered,  or  proves  by  the  course  of  nature  not  to  have  been 
with  child  at  all.  But  if  she  once  hath  had  the  benefit  of  this  reprieve, 
and  been  delivered,  and  afterwards  becomes  pregnant  again,  she  shall  not 
be  entitled  to  the  benefit  of  a  farther  respite  for  that  cause  (e).  For  she 
may  now  be  executed  before  the  child  is  quick  in  the  womb ;  and  shall 
not,  by  her  own  incontinence,  evade  the  sentence  of  justice  (3). 

Another  cause  of  regular  reprieve  is,  if  the  offsnder  becomes  non  compos^ 
between  the  judgment  and  the  award  of  execution  (/) :  for  regularly,  as 
was  formerly  {g)  observed,  though  a  man  be  compos  when  he  comnuts  a 
capital  crime,  yet  if  he  becomes  non  compos  after,  he  shall  be  indicted  ; 
if  after  indictment,  he  shall  not  be  convicted ;  if  after  conviction, 
he  shall  not  receive  judgment ;  if  after  judgment,  he  *8haU  not  [*396] 
be  ordered  for  execution :  for,  **furiosus  solo  furore  punUur^^  and 
the  law  knows  not  but  he  might  have  offered  some  reason,  if  in  his  senses, 
to  have  stayed  these  respective  proceedings.  It  is  therefore  an  invariable 
rule,  when  any  time  intervenes  between  the  attainder  and  the  award  of 
execution,  to  demand  of  the  prisoner  what  he  hath  to  allege,  why  execu- 
tion should  not  be  awarded  against  him :  and  if  he  appears  to  be  insane, 
the  judge  in  his  discretion  may  and  ought  to  reprieve  him  (4).  Or,  the 
paity  mvypiUad  in  bar  of  execution  ;  which  plea  may  be  either  pi<egnancy, 
the  king's  pardon,  an  act  of  grace,  or  diversity  of  person,  vtr.  that  he  is 
not  the  same  as  was  attainted  and  the  like.  In  this  last  case  a  jury  shall 
be  impanelled  to  try  this  collateral  issue,  namely,  the  identity  of  his  person ; 
and  not  whether  guilty  or  innocent ;  for  that  has  been  decided  before. 
And  in  these  collateral  issues  the  trial  shall  be  instant&r  (A),  and  no  time 
allowed  the  prisoner  to  make  his  defence  or  produce  his  witnesses,  unless 
he  will  make  oath  that  he  is  not  the  person  attainted  (t) :  neither  shall 
any  peremptoiy  challenges  of  the  jury  be  allowed  the  prisoner  (j) ;  though 
formerly  such  challenges  were  held  to  be  allowable,  whenever  a  man's 
life  was  in  question  (A). 

II.  If  neither  pregnancy,  insanity,  non-identity,  nor  other  plea,  will  avail 
to  avoid  the  judgment,  and  stay  the  execution  consequent  thereupon,  the 
last  and  surest  resort  is  in  the  king's  most  gracious  pardon ;  the  grant- 
ing of  which  is  the  most  amiable  prerogative  of  the  crown.  Law  (sa3rs 
an  able  writer)  cannot  be  framed  on  principles  of  compassion  to  guilt ;  yet 
justice,  by  the  constitution  of  England,  is  bound  to  be  administered  in  mer- 
cy ;  this  is  promised  by  the  king  in  his  coronation  oath,  and  it  is  that  act 
of  his  government,  which  is  the  most  personal,  and  most  entirely  his  own  (/)• 
The  king  himself  condemns  no  man  ;  that  rugged  task  he  leaves  to  his 

($)  1  HaL  p.  C.  SM.  (/)  1  Ler.  61.    Fo«t  41 4«. 

(/)  Ikid.  370.  ik)  StMUidf.  P.  C.  IfiS.  Co.  Litt.  197.  BriL  Swn. 

Ur)  See  pure  94.  S50. 

8m  Apptndix,  |  S.  (I)  Law  of  Forfeit.  90. 


(i)  Foft.  49. 


(3)  It  !•  usual  for  the  clerk  of  aaeiie  to  ask  ly  is  as  much  an  object  of  o 

romen,  who  receive  sentence  of  death,  if  ther  inanity  as  the  first. 

Are  any  thing  to  say,  why  execution  shall  (4)  See  ante,  25.  n.  as  to 

lot  be  awarded  according  to  the  judgment,  sane  person. 

Ls  the  execution  of  the  law  in  the  first  in-  By  the  56 

Usee  is  respited  not  from  a  regard  for  the  made  for  oonvi 

iioth0r>  but  fiiom  tenderaaia  towards  the  in-  sane.    See  all 

noeent  infant ;  if  then  it  should  happen  that  Geo.  IV.  e.  71. 

the  become  quick  of  a  second  child,  tnis  sure- 


oompeasioa  and  kn- 


Bot  be  awarded  according  to  the  judgment,  sane  person. 

As  the  execution  of  the  Taw  in  the  first  in-  By  the  56  Geo.  III.  c.  117,  prorieion   to 

stance  is  respited  not  from  a  regard  for  the  made  for  oonTioted  criminals  who  become  tn- 

moth0r>  but  fiiom  tenderaeia  towards  the  in-  sane.    See  also  the  66  Geo.  III.  o.  46,  and  5 
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[*397]  ooats  of  justice  :  the  great  apenikm  of  his  sceptre  is  ^merc^r 
His  power  of  pardoning  was  said  by  our  Saxon  ancestors  (si)  ta 
be  deriyed  a  lege  sum  dignitatis  :  and  it  is  declared  in  parliament,  by  stat. 
27  Hen  VIII.  c.  24.  that  no  other  person  hath  power  to  pardon  or  remit 
any  treason  or  felonies  whatsoever :  but  that  the  king  hath  the  whole  and 
sole  power  thereof,  united  and  knit  to  the  imperial  crown  of  this  realm  (n). 

This  is  indeed  one  of  the  great  advantages  of  monarchy  in  general, 
above  any  other  form  of  government ;  that  there  is  a  magistrate,  who  has 
it  in  his  power  to  extend  mercy,  whererer  he  thinks  it  is  deserved :  holding 
a  court  of  equity  in  his  own  breast,  to  soften  the  rigour  of  the  general 
law,  in  such  criminal  cases  as  merit  an  exemption  from  punishment  Par- 
dons (according  to  some  theorists)  {o)  should  be  excluded  in  a  perfect  le- 
gislation, where  punishments  are  mild  but  certain :  for  that  the  clemency 
of  the  prince  seems  a  tacit  disapprobation  of  the  laws.  But  the  exclusion 
of  pardons  must  necessarily  introduce  a  rery  dangerous  power  in  the  judge 
or  jury,  that  of  construing  the  criminal  law  by  the  spirit  instead  of  the 
letter  (p) ;  or  else  it  must  be  holden,  what  no  man  will  seriously  avow, 
that  the  situation  and  circumstances  of  the  offender  (though  they  alter  not 
the  essence  of  the  crime)  ought  to  make  no  distinction  in  the  punishment. 
In  democracies  (5),  however,  this  point  of  pardon  can  never  subsist ;  for 
there  nothing  higher  is  acknowledged  than  the  magistrate  who  administers 
the  laws :  and  it  would  be  impditic  for  the  power  of  judging  and  of  par- 
doning to  centre  in  one  and  the  same  person.  This  (as  the  president 
Montesquieu  observes)  (q)  would  oblige  him  very  often  to  contradict  him* 
self,  to  make  and  to  unmake  his  decisions :  it  would  tend  to  confound  all 
ideas  of  right  among  the  mass  of  the  people ;  as  they  would  find  it  diffi- 
cult to  tell,  whether  a  prisoner  were  discharged  by  his  innocence, 
[*398]  or  obtained  a  pardon  through  favour.  In  *  Holland  therefore,  if 
there  be  no  stadtholder,  there  is  no  power  of  pardoning  lodged  in 
any  other  member  of  the  state.  But  in  monarchies  the  king  acts  in  a  su- 
perior sphere ;  and,  though  he  regulates  the  whole  government  as  the  first 
mover,  yet  he  does  not  appear  in  any  of  the  disagreeable  or  invidious  parts 
of  it.  Whenever  the  nation  see  him  personally  engaged,  it  is  only  in  works 
of  legislature,  magnificence,  or  compassion.  To  him  therefore  the  people 
look  up  as  the  fountain  of  nothing  but  bounty  and  grace ;  and  these  re- 
peated acts  of  goodness,  coming  immediately  from  his  own  hand,  endear 
the  sovereign  to  his  subjects,  and  contribute  more  than  any  thing  to  root 
in  their  hearts  that  filial  affection,  and  personal  loyalty,  which  are  the  sure 
establishment  of  a  prince. 

Under  this  head  of  pardons,  let  us  briefly  consider,  1 .  The  object  of  par- 
don :  2.  The  manner  of  pardoning  :  3.  The  method  of  allowing  a  pardon : 
4.  The  effect  of  such  pardon,  when  allowed. 

1.  And,  first,  the  king  may  pardon  all  offences  merely  against  the  crown, 
or  the  public ;  excepting,  1.  That,  to  preserve  the  liber^  of  the  subject, 
the  committing  any  man  to  prison  out  of  the  realm,  is  by  the  habeas  corpus 

(M)  L.  L.  Bdm.  Conf.  e.  18.  «»)  Beccar.  ch.  40. 

(fi)  And  this  power  belongs  only  to  a  king  de  (p)  Ibid,  ch.  4. 

fad;  and  not  to  a  king  d*  mre  duxnig  the  time  of  {q)  Sp.  I*,  b.  6,  c.  5b 
osnipation.    (Bro.  Abr.  I.  charter  de  pardcny  SS.) 

J 5)  In  New- York,  and  in  the  states  gene-  can  pardon  all  offences  ezeept  on 

y,  this  power  is  rested  in  the  governor  of  mento,  and  may  grant  oooditionnl 

the  state  :  in  the  U.  8.  it  is  the  prerogative  of  See  2  R.  S.  745,  ^  81. 
the  President    See  the  Constitutions.    They 
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met,  31  Car.  II.  c.  2,  made  a  praemunire,  unpardonable  even  by  the  king. 
Nor,  2.  Can  the  king  pardon,  where  private  justice  is  principally  concerned 
in  the  prosecution  of  offenders  :  *'  nan  potest  rex  gratiamfacere  cum  injuria 
et  damno  aUorum  (r)."  Therefore  in  appeals  of  all  kinds  (which  are  the 
auit,  not  of  the  king,  but  of  the  party  injured)  the  prosecutor  may  release, 
but  the  king  cannot  pardon  (s).  Neither  can  he  pardon  a  common  nui- 
sance, while  it  remains  unredressed,  or  so  as  to  prevent  an  abatement  of  it, 
though  afterwards  he  may  remit  the  fine :  because  though  the  prosecution 
is  vested  in  the  king  to  avoid  multiplicity  of  suits,  yet  (during  its 
continuance)  this  offence  savours  more  of  the  nature  of  a  private  *in-  [*399] 
jury  to  each  individual  in  the  neighbourhood,  than  of  a  public 
wrong  (I).  Neither,  lastly,  can  the  king  pardon  an  offence  against  a 
popular  or  penal  statute,  aher  information  brought ;  for  thereby  the  in- 
former hath  acquired  a  private  property  in  his  part  of  the  penalty  (u). 

There  is  also  a  restriction  of  a  peculiar  nature,  that  affects  the  preroga- 
tive of  pardoning,  in  case  of  parliamentary  impeachments  ;  viz,  that  the 
king's  pardon  cannot  be  pleaded  to  any  such  impeachment,  so  as  to  impede 
the  inquiry,  and  stop  the  prosecution  of  great  and  notorious  offenders. 
Therefore  when,  in  the  reign  of  Charles  the  Second,  the  earl  of  Danby 
was  impeached  by  the  house  of  commons  of  high  treason,  and  other  mis- 
demeanors, and  pleaded  the  king's  pardon  in  bar  of  the  same,  the  commons 
alleged  (v),  "  that  there  was  no  precedent  that  ever  any  pardon  was  grant- 
ed to  any  persons  impeached  by  the  commons  of  high  treason,  or  other  high 
crimes,  depending  the  impeachment ;"  and  thereupon  resolved  (u?),  "  that  the 
pardon  so  pleaded  was  illegal  and  void,  and  ought  not  to  be  allowed  in  bar 
of  the  impeachment  of  the  comiiions  of  England ;"  for  which  resolution  they 
assigned  (x)  this  reason  to  the  house  of  lords,  *'  that  the  setting  up  a  par- 
don to  be  a  bar  of  an  impeachment  defeats  the  whole  use  and  effect  of  im- 
peachments ;  for  should  this  point  be  admitted,  or  stand  doubted,  it  would 
totally  discourage  the  exhibiting  any  for  the  future ;  whereby  the  chief 
institution  for  the  preservation  of  die  government  would  be  destroyed." 
Soon  after  the  revolution,  the  commons  renewed  the  same  claim,  and 
voted  (y),  "  that  a  pardon  is  not  pleadable  in  bar  of  an  impeachment."  And, 
at  length,  it  was  enacted  by  the  act  of  settlement,  12  &  13  W.  III.  c  2. 
^<  that  no  pardon  under  the  great  seal  of  England  shall  he  pleadable  to  an 
impeachment  by  the  commons  in  parliament."  But,  after  the  impeach- 
ment has  been  solemnly  heard  and  determined,  it  is  not  under- 
stood that  the  ^king's  ro3ral  grace  is  farther  restrained  or  abridged :  [*400] 
for,  after  the  impeachment  and  attainder  of  the  .six  rebel  lorcb  in 
1715,  three  of  them  were  from  time  to  time  reprieved  by  the  crown,  and 
at  length  received  the  benefit  of  the  king's  most  gracious  pardon  (6). 

(r)  S  Iitft.  SM.  («}  Com.  Joiutt.  S8.  Apr.  1879. 

(«)  Ihid.  S87.  (w>  Ibid.  5  May  1079. 

it)  9  Hawk.  P.  C.  891.  (c)  mi.  90  May  1679. 

(«)  S  Iiwt.  98S.  (y)  IHA.  fl  June  1080. 

<6)  Mr.  Christian  has  the  following  note :  nuntex,  ei  mmt  tmpeMchez  en  ee»t  pretcitf  parU- 

—The  following  remarkable  record,  in  which  ment  de  vU  nedt  membre^fyn  ne  de  nmneeoH, 

it  is  both  acknowledged  by  the  commons  and  de  forfaUure  dee  terree,  tennemenXf  bietu,  ou 

asserted  by  the  king,  proves  that  the  king's  ehateauxy  leequew  ecnt  cu  eerront  tmex  en  oa- 

|n«rogatiye  to  pardon  delinquents  convicted  eun  de/aut  eneontre  lew  Iweanee,  et  la  tewure  de 

in  impeachments,  is  as  ancient  as  the  consti-  Uur  dit  eerement :  maie  file  ne  eerrtnU  jammee 

tation  itself.  coneeQUre  ne  tiffioere  du  roi,  nuue  en  tmn  ouete» 

Itempnela  commtme  a  neetre  dit  eeignewr  le  de  la  courte  le  rot  ei  de  ctmeeil  ae  Una  joure, 

ni  ^ne  mil  pardon  emt  granU  a  mUlypermme,  Et  eur  eeo  eoit  en  preeent  parlementfait  eetatut 

petU  ne  grande,  o'oiK  eUdettrn  cenmeeu  et  wer-  s'U  pleet  au  rm,  et  de  tmia  axOres  en  tenme  a 

Vol.  11.  89 
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2.  As  to  the  manmsr  of  pardoning.  1.  First  it  most  be  under  tlM^Twif 
seal.  A  warrant  under  the  privy  seal,  or  sign  manual,  though  it  may  be 
a  sufficient  authority  to  admit  the  party  to  baU,  in  order  to  plead  thetiag'* 
pardon,  when  obtained  in  proper  form,  yet  is  not  of  itself  a  complete  ixn- 
Yocable  pardon  [z)  (7)«  2.  Next,  it  is  a  general  rule,  that,  whererec  it 
may  reasonably  be  presumed  the  king  is  deceived,  the  pardon  is  void  (a)i 
Therefore  any  suppression  of  truth,  or  suggestion  of  falsehood,  in  a  cha^ 
ter  of  pardon,  will  vitiate  the  whole  ;  for  the  king  was  aiisiiifonned  (^^ 
3.  General  words  have  also  a  very  imperfect  effect  in  pardons.  A  paidoi 
of  all  felonies  will  not  pardon  a  conviction  or  attainder  of  felony  (for  it  is 
presumed  the  king  knew  not  of  those  proceedings),  but  the  coavietion  or 
attainder  must  be  particularly  mentioned  (c) ;  and  a  pardon  of  felonies 
will  not  include  piracy  (c?) ;  for  that  is  no  felony  punishaUe  at  the  ooididoi 
law.  4.  It  is  also  enacted  by  statute  13  Ric.  II.  st.  2.  c.  1.  that  no  par- 
don for  treason,  murder,  or  rape  shall  be  allowed,  unless  the  offence  be  par- 
ticularly specified  therein  ;  and  particularly  in  murder  it  shall  bee]q)re8Md, 
whether  it  ivas  committed  by  lying  in  wait,  assault,  or  malice  prepeoM. 


(s)  5  St.  Tr.  IM.  ITS. 
(a)  S  Hawk.  P.  C.  883. 
(«)  8  Inst.  838. 


(e)  SHawk.P.C.88B. 
(<0  1  Hawk.  P.  C.  90. 


vew  «n  COM  amblables,  pur  profit  du  roietdu 
roialme. 

lUspofuio. — Le  roi  eni  fra  ta  vbZmte,  oom$ 
nueltz  Im  sembler^  Rot.  Pari  50  Ed.  UI.  a. 
181. 

After  the  lords  have  delivered  their  sen- 
tence of  jpiiltyi  the  Qommona  hare  the  power 
of  pardoning  the  impeached  convict,  by  refus- 
ing to  demand  judgment  against  him,  for  no 
jadgment  can  he  pronounced  by  the  lords  till 
It  is  demanded  by  the  commons.  Lord  Mac* 
clesfield  was  foand  guilty  without  a  dissent- 
ing voice  in  the  house  of  lords  ;  but  when  the 
question  was  afterwards  properdin  the  house 
of  commons,  that  thit  h<m$e  vnll  demand  judg- 
ment of  the  lards  against  Thomas  earl  of  Mac- 
clesfield, it  occasioned  a  warm  debate*  but  (the 
previous  question  being  first  moved)  it  was 
carried  in  the  affirmative  bv  a  majority  of  136 
voices  against  65.  Com.  Joum.  27  May,  1725. 
6  H.  St.  Tr.  792.  In  lord  Strafford's  trial,  the 
commons  sent  the  following  message  to  the 
lords :  "  That  this  house  hold  it  necessary  and 
fit,  that  all  the  memben  of  the  house  may  be 
present  at  trial :  to  the  end  every  one  may  sa- 
tisfy his  own  conscience  in  the  giving  of  their 
vote  to  demand  judgment.**  Oommons'  Jour- 
nals, lltb  of  March,  1640. 

In  the  impeachment  of  Warren  Hastings, 
esq.  it  was  decided,  after  mach  serious  and 
learned  investigation  and  discussion,  by  a  very 
great  majority  in  each  house  of  parliament, 
that  an  impeachment  was  not  abated  by  a  dis- 
solution oi  the  parliament,  though  almost  all  the 
le^al  characters  of  each  house  voted  in  the 
minorities. 

(7)  By  7  and  8  Geo.  lY.  c.  28,  f  13,  it  is 
enacted,  "  that  where  the  king's  majesty  shall 
be  pleased  to  extend  bis  royal  mercy  to  anr 
offender  convicted  of  felony,  punishable  with 
death  or  otherwise,  and  by  warrant  under  his 
royal  sign,  manual,  countersigned  by  one  of 
his  principal  secretaries  of  state,  shall  ^nt 
to  such  offender  either  a  free  or  conditional 


pardon  :  the  discharge  of  sush  offsndff  o«t  fl| 
custody  in  the  case  of  a  free  pardon,  and  tte 
performance  of  the  condition  m  the  caie  ofi 
conditional  pankm,  shali  bars  the  ^^^^ 
pardon  under  the  ejeat  seal  for  soch  o^'Bam 
as  to  the  felony  for  which  such  pardon  s^ 
be  so  granted.  Proridad,  always,  that  so  /nt 
pardon,  nor  any  svch  dischain  in  «oiiseqMD« 
thereof,  nor  anj  conditional  pardon,  nor  tM 
performance  of  the  condition  thereof  ia  an/ 
of  the  cases  aforesaid,  shall  praveit  vu^ 
gate  the  punishment  to  which  the  ofeww 
might  otherwise  be  lawfully  sentenced  on  » 
Sttbseausat  conviction,  for  any  felony  oonni^ 
ted  after  the  granting  of  any  sock  paidoa. 
This  section  is  in  subsunce  a  re<nacl«»B 
of  ^  1  of  the  unrepealed  statute  6  ^^jl^ 
25^  with  ths  axoeptisn  of  the  pioriao,^** 
is  new.  ^. 

By  39  Geo.  fIL  c.  47,  the  king  may  »»»>• 
rise  the  governor  of  any  place  to  wfcieh  w"- 
▼icts  are  transported,  to  remit,  either  alnoWJ: 
ly  or  conditionally,  the  whole,  or  any pK»« 
their  term  of  transportation ;  which  »«»'*"" 
shall  be  of  the  same  effect  as  if  ^^f^ 
had  signified  his  intention  of  mercy  aI>«^*^ 
sign  manual ;  and  the  names  of  sucheoni^ 
an  to  be  inserted  in  the  neit  general  pan" 
which  shall  pass  the  Breat  »e»L  .  < 

And  by  ^36  of  IhT 5  Geo. IV. c. 84.  it» 
enacted,  that  a  felon  under  seatenceerow" 
of  transporution,  receiving  a  remi*w»  w 
sentence  from  the  governor  of  ^^^  r^^ 
Wales,  or  any  other  colony,  who  fflV/»  * 
thorised  to  grant  the  same,  while  ««f  JfJ! 
shaU  reside  in  a  place  where  he  may  I*™* 
reside,  under  such  sentence,  oritr,  *  JV^ 
sion,  may  sue  for  the  recovery  ^."lj^ai£» 
ty  acquired  by  him  since  his  ®f  "["??•  Xhi» 
any  damage  or  injury  susiwned  °f^f^  ^ 
enactment  was  introduced  ■['*'™*J^of 
decision  of  the  court,  of  K.  B.  m  "• 
Bullock  V.  Dodda.  2  B.  and  A.  250 
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Upon  wlu«h  «ur  Edward  C<>k«  obsenrea  (e)  UmI  i\  wto  not  th«  intention  of 
tlie  parliament,  that  the  king  should  erer  pardon  murder  under  these  ag- 
gravations ;  and  therefore  tney  prudently  laid  the  pardon  under  these  re* 
strictions,  because  they  did  not  conceive  it  possible  that  the  king  would 
ever  excuse  an  offence  by  name,  which  was  attended  with  such  Ugh  ag- 
gravations. And  it  is  remarkable  enough^  that  there  is  no  precedent 
of  a  pardon  in  the  regiater  for  any  other  homicide,  than  that  *  which  [*40 1  ] 
happens  se  drfendendo  or  per  it^oriuninm :  to  which  two  species  the 
king's  pardon  was  eipressly  confined  by  the  statutes  2  Edw.  III.  c.  2.  and 
14  £dw.  III.  c.  15.  which  declare  that  no  pardon  of  homicide  shall  be 
granted,  but  only  where  the  king  may  do  it  by  the  oath  of  hie  erown ;  diat 
is  to  say,  where  a  man  slayeth  another  in  his  own  defence,  or  by  misfor- 
tune. But  the  statute  of  Richard  the  Second,  before  mentioned,  enlarges 
by  implication  the  royal  power  \  provided  the  king  is  not  deceived  in  the 
intended  object  of  his  mercy.  And  therefore  pardons  of  murder  were 
always  granted  with  a  no%  obstante  of  the  statute  of  king  Richard,  till  the 
time  of  the  revolution ;  when  the  doctrine  oinon  obetante^e  ceasing,  it  was 
doubted  whether  murder  could  be  pardoned  generally ;  but  it  was  deter- 
mined by  the  couit  of  king's  bench  (/),  that  the  king  may  pardon  on  an 
indictment  of  murder,  as  well  as  a  subject  may  discharge  an  appeal.  Un- 
der these  ind  a  few  other  restrictions,  it  is  a  general  rule,  that  a  pardon 
shall  be  taken  most  beneficially /or  the  subject,  aod  meet  strongly  against 
the  king. 

A  pardon  may  also  be  conditional ;  that  is,  the  king  may  extend  his  mer- 
cy upon  what  terms  he  pleases  ;  and  may  annex  to  his  bounty  a  condition 
either  precedent  or  subsequent,  on  the  performance  whereof  the  validity  of 
the  pardon  will  depend  ;  and  this  by  the  common  law  (g).  Which  prero- 
gative is  daily  exerted  in  the  pardon  of  felons,  on  condition  of  being  con- 
fined to  hard  labour  for  a  stated  time,  or  of  transportation  to  some  fo- 
reign country  for  life,  or  for  a  term  of  years  ;  such  transportation  or  ba- 
nishment (h)  being  allowable  and  warranted  by  the  habeas  corpus  act,  31 
Car.  II.  c.  2.  §  14.  and  both  the  imprisonment  and  transportation  ren- 
dered more  easy  and  efiectual  by  statutes  8  Geo.  III.  c.  15.  and  19  Geo. 

III.  c.  74.  (8). 

3.  With  regard  to  the  manner  of  allowing  pardons  :  we  may 
observe,  that  a  pardon  by  act  of  parliament  is  more  *beneficial    [*402] 
than  by  the  king's  charter  ;  for  a  man  is  not  bound  to  plead  it,  but 
the  court  must  ex  officio  take  notice  of  it  (t) ;  neither  can  he  lose  the  benefit 
of  it  by  his  own  laches  or  negligence,  as  he  may  of  the  king's  charter  of 
pardon  (A).     The  king's  charter  of  pardon  must  be  specially  pleaded,  and 

(«)  3  Inst.  S86.  be«n  lint  Iniicted  to  4  paniahment  by  •tatofee  SO 

(/)  Salk.  49g.         ^  EUz.  c.  4. 

Ur)  %  Hawk.  P.  C.  IM.  (t)  Post.  43. 

(1)  Tzansportatioa  is  said  (Bar.  IM.)  to  hfl¥6        (ft)  8  Hawk.  P.  0.  397. 

(fi)  The  8  Geo.  III.  c,  15,  is  repealed  by  the  to  which  such  offender  hath  been  or  shall  be 

3  Geo.  IV.  e.  84,  and  the  19  Geo.  III.  e.  74,  adjudged  for  the  same,  the  minishment  so  en- 

by  the  7  and  8  Geo.  lY.  c.  27.    And  by  9  Geo.  dured  hath  and  shall  hare  the  like  effects  and 

IV.  c.  32,  6  3,  reciting,  that  it  is  expedient  to  consequences  as  a  pardon  nnder  the  gi«ai  seal 
prerent  all  doubts  respecting  the  nvil  rights  as  to  the  felony  whereof  the  offender  wa9  so 
of  persons  convicted  of  felonies  not  capital,  convicted  :  {irovided  always,  that  nothing 
who  hare  undenone  the  punishment  to  which  therein  contained,  nor  the  enduring  of  such 
they  were  adjuok^d,  it  is  enteted,  tHat  where  punishment,  shall  prevent  or  mitigate  any  pu- 
anj  offender  hatn  been  or  shall  be  eonvieted  nishment  to  which  the  offender  night  other' 
•f  aay  felony  not  punishable  with  death,  and  wise  be  tewfaUy  senHMed  on  a  «ubieq|iit]iS 
hath  aiidurea  or  shall  endure  the  pmashiueftf  oottyietkufc  for  mtf  irtl«r  kilMiy« 
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that  at  a  ptoper  tinia :  ibr  if  a  man  is  indicted,  and  lias  apa^^ 
and  afterwards  puts  himself  npMi  his  trial  by  pleading  the  genera] 
he  has  waived  Uie  benefit  of  such  pardon  (/).  tfut,  if  a  man  avails  himself 
thereof,  as  soon  as  by  comrse  of  law  he  may,  a  pardon  may  either  be 
pleaded  upon  arraignment,  or  in  arrest  of  judgment,  or  in  the  present  stage 
of  proceedings,  in  bar  of  execution.  Anciently,  by  statute  10  Edw.  III. 
c.  2.  no  pardon  of  felony  could  bei  allowed,  unless  the  party  found  sureties 
for  the  good  behaviour  before  the  sheriff  and  coroners  of  the  counQr  (m). 
But  that  statute  is  repealed  by  the  statute  5  &  6  W.  ^  M.  c.  13,  which, 
instead  thereof,  gives  the  judges  of  the  court  a  discretionary  power  to  bind 
the  criminal,  pleading  such  pardon,  to  his  good  behaviour,  with  two  sure- 
ties, for  any  term  not  exceeding  seven  years. 

4.  Lastly,  the  effect  of  such  pardon  by  the  king,  is  to  make  the  offender 
a  new  man  ;  to  acquit  him  of  idl  corporal  penalties  and  forfeitures  annexed 
to  that  offence  for  which  he  obtains  nis  pardon  ;  and  not  so  much  to  restore 
his  former,  as  to  give  him  a  new  credit  and  capacity.  But  nothing  can  re- 
store or  purify  the  blood  when  once  coirupted,  if  llie  pardon  be  not  allow- 
ed till  after  attainder,  but  the  high  and  transcendent  power  of  parliament. 
Yet  if  a  person  attainted  receives  the  king's  pardon,  and  afterwards  hath 
a  son,  that  son  may  be  heir  to  his  father,  because  the  father  being  made  a 
new  man,  might  transmit  new  inheritable  blood ;  though,  had  he  been 
bom  before  the  pardon,  he  could  never  have  inherited  at  all  (e)  (9). 


CHAPTER  XXXII. 
OP  EXECUTIOir(l). 


There  now  remains  nothing  to  speak  of,  but  execution  ;  the  completioii 
of  human  punishment.  And  ^s,  in  all  cases,  as  well  capital  as  other- 
wise, must  be  performed  by  the  legal  officer,  the  sheriff  or  his  deputy  ; 
whose  warrant  for  so  doing  was  anciently  by  precept  under  the  hand  and 
seal  of  the  judge,  as  it  is  still  practised  in  the  court  of  the  lord  high  stew- 
ard, ui>on  the  execution  of  a  peer  (a)  :  though,  in  the  court  of  the  peers 
in  parliament,  it  is  done  by  writ  from  the  king  (b).  Afterwards  it  was  es- 
tablished (c),  that,  in  case  of  life,  the  judge  may  command  execution  to  be 
done  without  any  writ.  And  now  the  usage  is,  for  the  judge  to  sign  the 
calendar,  or  list  of  all  the  prisoners'  names,  with  their  separate  judgments 
in  the  margin,  which  is  left  with  the  sheriff.  As,  for  a  capital  felony,  it  is 
written  opposite  to  the  prisoner's  name,  '*  let  him  be  hanged  by  the  neck  ;" 
formerly  in  the  days  of  Latin  and  abbreviation  ((f),  "  sus,  per  col"  for  **  sus^ 
pendaturper  cMum.^  And  this  is  the  only  warrant  that  tne  sheriff  has  for 
so  material  an  act  as  taking  away  the  life  of  another  (0).    It  may  certainly 


(0  t  Hawk.  p.  C.  SOO.  (»)  See  Appendix,  k  %. 

(»)  Selk.  409.  (0  Pinch,  L.  478. 

(«)  See  Book  VL  race  SM.  («  Steuid/.  P.  C.  18L 

(e)  S  Hal.  P.  C.  m  (•)  i  Mod.  SS. 


(9)  A  aoD  bom  after  the  attainder  may  inherit   pro  drf$etu  haendu,    1H.P.C.  35& 
if  he  haa  no  elder  brother  lirinx  bom  before       (1)  As  to  thia  in  faneial,  aee  1  Chit.  <X  I*. 
the  attainder,  otherwiae  the  land  wiU  eaobeat    2  ed.  770  to  611. 
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nfionA  matter  of  speculation,  that  in  civil  causea  there  ahonldbe  rachaya- 
riety  of  writs  of  execntion  to  recover  a  trifling  debt,  issued  in  the  king's 
name,  and  onder  the  seal  of  the  court,  without  which  the  sheriff 
^cannot  legally  stir  one  step ;  and  yet  that  the  execution  of  a    [*404] 
man,  the  most  important  and  terrible  task  of  any,  should  depend 
upon  a  marginal  note  (2)  (3). 

The  sheniT,  upon  receipt  of  his  warrant,  is  to  do  execution  within  a  con- 
venient time ;  which  in  the  country  is  also  left  at  large  (4),  (5).  In  London 
indeed  a  more  solemn  and  becoming  exactness  is  used,  both  as  to  the 
wanant  of  execution,  and  the  time  of  executing  thereof:  for  the  recorder, 
after  reporting  to  the  king  in  person  the  case  of  the  several  prisoners,  and 
receiving  his  royal  pleasure,  that  the  law  must  take  its  course,  issues  his 
warrant  to  the  shenfls  ;  directing  them  to  do  execution  on  the  day  and  at 
the  place  assigned  (/).  And,  in  the  court  of  king's  bench,  if  the  prisoner 
be  tried  at  the  bar,  or  brought  there  by  habeas  corpus,  a  rule  is  made  for  his 
execution ;  either  specifying  the  time  and  place  {g),  or  leaving  it  to  the 
discretion  of  the  sheriff  (A).  And,  throughout  the  kingdom,  by  statute  25 
Geo.  11.  c.  37.  it  is  enacted,  that,  in  case  of  murder,  the  judge  shall  in  his 
sentence  direct  execution  to  be  performed  on  the  next  day  but  one  after 
sentence  passed  (t).  But,  otherwise,  the  time  and  place  of  execntion  are 
by  law  no  part  of  the  judgment  (k)  (6).  It  has  been  well  observed  (/), 
that  it  is  of  great  importance,  that  the  punishment  should  follow  the  crime 
MB  early  as  possible  ;  that  the  prospect  of  gratification  or  advantage,  which 
tempts  a  man  to  commit  the  crime,  should  instantly  awake  the  attendant 
idea  of  punishment.  Delay  of  execution  serves  only  to  separate  these 
ideas ;  and  then  the  execution  itself  affects  the  minds  of  the  spectators  ra- 
ther as  a  terrible  sight,  than  as  the  necessary  consequence  of  transgression. 

The  sheriff  cannot  alter  the  manner  of  the  execution  by  subtituting  one 

{•^  frndR'^.t^   iP^  A*  J*^  ^  haUlbytlie twelre jodgM, Mich.  IOOm. 

(g)  St.  Trtels,  VI.  33i.    Fo«t.4S.  ni. 

<I)  Sm  AiiiMiidiz,48.  (D  BMev.  ch.  19. 


(2)  Though  it  be  true  that  a  marginal  note  rariatioDt,  as  in  Lancashire,  no  calendar  it 

of  a  calendar,  signed  bj  the  judge,  is  the  only  left  with  the  gaoler,  but  one  is  sent  to  the  se- 

wsrxaat  that  the  sheriif  has  for  the  execution  cretair  of  state. 

of  a  convict,  yet  it  is  made  with  more  caution  If  the  judge  thinks  it  proper  to  repriere  a 

axid  solemni^  than  is   represented  by  the  capital  convict,  he  sends  a  memorial  or  certifi- 

learned  commentator.    At  the  end  of  the  as-  cate  to  tht  kmg'g  mott  taxOUnt  majuty^  directed 

•isee  the  clerk  of  assise  makes  out  in  writing  to  the  secretur  of  state's  office,  sUtin^  that, 

four  lists  of  all  the  prisoners,  with  separate  from  favourable  circumstances  appeanng  at 

columns,  containing  their  crimes,  verdicts,  the  trial,  he  recommends  him  to  his  majesty's 

•ad  sentences,  leaving  a  bisnk  column,  in  mercy,  and  to  a  pardon  upon  condition  ot  trans- 

which,  if  the  judge  his  reason  to  vary  the  portation  or  some  slight  punishment.   Thiers- 

course  of  the   law,  he  writes  opposite  the  commendation  is  always  attended  tov 

names  of  the  capital  eonvieU,  to  be  reprieoad,  (3)  In  New- York,  the  Judgment  is  entered 

roapitod,  trmtporttd,  dtc.    These  four  calen-  fully  on  the  minutes  of  the  clerk,  (2  R.  8. 

daiSt  being  first  carefully  compared  together,  738,  6  5,)  and  the  defendant  may  procure  a 


Sthe  fudge  and  the  clerk  of  assise,  are  sign-  lecord  to  be  made  up.    Id.  f  4. 

by  them,  and  one  is  given  to  the  sheriff,  (4)  In  New- York,  the  time  for  executing 

one  to  the  gaoler,  and  the  judge  and  the  clerk  the  sentence  of  death  is  not  less  than  four 

of  assise  each  keep  another.     If  the  sheriff  nor  more  than  eight  weeks.    (2  R.  S.  658,  § 

loceivee  afterwards  no  special  order  from  the  11.) 

^"*^   ''             '"  '*^        "*            "'  **""  '  (6)  In  general  the  court  do  not  appoint  the 


judge,  he  executes  the  judgment  of  the  law 
in  the  usual  manner,  agreeably  to  the  diree- 
tlons  of  his  calendar.    In  every  county  this 


time  of  execution.    3  Burr.  1812. 
every  county  this       (6)  See  3  Burr.  1812.    And  even  the  above 
anpoitaat  subject  is  settled  with  great  delibe-    statute  is  onlv  directonr  as  to  avrardin|[  the 
xation  by  the  judge  snd  the  cleric  of  assise,    day  of  execution,  and  ifoes  not  render  it  an 
before  the  judge  leavee  the  aasise-town ;  bat    essential  requisite.    Ross,  dc  R.  C.  C.  230. 
probaUy  in  different  eoantiM,  with  some  slight 
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deadi  for  another,  witliont  beiag  gailty  of  felony  himself,  as  ham 
[*405]  been  fonneriy  said  (m).  It  is  held  also  *by  sir  Edward  Coke  (n) 
and  sir  Matthew  Hale  (o),  that  even  the  king  cannot  change  Uie 
pnmshinent  of  the  law,  by  altering  the  hanging  or  burning  (7)  into  behead* 
ing  ;  though,  when  beheading  is  part  of  the  sentence,  the  king  may  remit 
the  rest.  And,  notwithstanding  some  examples  to  the  contrary,  sir  Edward 
Coke  stoutly  maintains,  that  "  judieandum  est  legibus,  non  exnnpUsy  But 
others  have  thought  {p\  and  more  justly,  that  this  prerogatiye,  being  founds 
ed  in  mercy,  and  immemorially  exercised  by  the  crown,  is  part  of  the  com* 
mon  law.  For,  hitherto,  in  evwry  instance,  all  these  exchanges  have  been 
for  more  merciful  kinds  of  death  ;  and  how  far  this  may  also  fall  within 
the  king's  power  of  granting  conditional  pardons  (t?t».  by  remitting  a  severe 
kind  of  death,  on  condition  that  the  criminal  submits  to  a  milder),  is  a 
matter  that  may  bear  consideration.  It  is  observable,  that  when  lord  Staf- 
ford was  executed  for  the  popish  plot  in  the  reign  of  king  Charles  the  Seeond* 
the  then  sheriffs  of  London,  having  received  the  king's  writ  for  beheading 
him,  petitioned  the  house  of  lords,  for  a  command  or  order  from  their  lor£ 
ships,  how  the  said  judgment  shoidd  be  executed ;  for,  he  being  prosecuted 
by  impeachment,  they  entertained  a  notion  (which  is  said  to  have  been 
countenanced  by  lord  Russel)  that  the  king  could  not  pardon  any  part  of 
the  sentence  (q).  The  lords  resolved  (r ),  £at  the  scruples  of  the  sherifi 
were  unnecessary,  and  declared,  that  the  king's  writ  ought  to  be  obeyed. 
Disappointed  of  raising  a  flame  in  that  assembly,  they  immediately  signi- 
fied (s)  to  the  house  of  commons  by  one  of  the  members,  that  they  were 
not  satisfied  as  to  the  power  of  the  said  writ  That  house  took  two  days 
to  consider  of  it ;  and  then  (t)  sullenly  resolved,  that  the  house  was  eonuni 
that  the  sheriff  do  execute  lord  Stafford,  by  severing  his  head  from  his  body. 
It  is  further  related,  that  when  afterwards  the  same  lord  Russel  was  con- 
demned for  high  treason  upon  indictment,  the  king,  while  he  remit- 
[*406]  ted  the  ignominious  part  of  the  ^sentence,  observed,  '*  that  his 
lordship  would  now  find  he  was  possessed  of  that  prerogative,  which 
in  the  case  of  lord  Stafford  he  had  denied  him  (u)."  One  can  hardly  de- 
termine (at  this  distance  from  those  turbulent  times)  which  most  to  disap- 
prove of,  the  indecent  and  sanguinary  zeal  of  the  subject,  or  the  cool  and 
cruel  sarcasm  of  the  sovereign. 

To  conclude  :  it  is  clear,  that  if,  upon  judgment  to  be  hanged  by  the 
neck  till  he  is  dead,  the  criminal  be  not  thoroughly  killed,  but  revives,  the 
sheriff  must  hang  him  again  (tr).  For  the  former  hanging  was  no  execu* 
tion  of  the  sentence ;  and,  if  a  false  tenderness  were  to  be  indulged  in  such 
cases,  a  multitude  of  collusions  might  ensue.  Nay,  even  while  abjurations 
were  in  force  (x),  such  a  criminal,  so  reviving,  was  not  allowed  to  take 
sanctuary  and  abjure  the  realm ;  but  his  fleeing  to  sanctuary  was  held  an 
•escape  in  the  oflicer  (y). 

And,  having  thus  arrived  at  the  last  stage  of  criminal  proceedings,  or  exe- 
cution, the  end  and  completion  of  human  pumshmsnt,  which  was  the  sixth 
and  last  head  to  be  considered  under  the  division  o( public  wrongs^  the  fourth 


»^' 


(m)  See  pag«  179.  («)  Com.  Joum.  91  Dec.  1680. 

in)  8  Inst.  SS.  (I)  IM.  93  Dec.  1660. 

(o)  9  Hal.  P.  C.  413.  («)  9  Hume.  960. 

)  Fost.  970.    F.  N.  B.  944.  h.  19  Rym.  Fhed,       («)  9  Hal.  P.  C.  419.    9  Hawk.  P.  C.  40. 


(x)  See  paire  396. 


(q)  9  Horn.  mat.  of  G.  B.  398.  (y)  Fiti.  Mr.  f.  earcnt.  88.    Ftedk,  L.  4«7. 

(r)  Locda*  Jovm.  91  Dec.  1660. 

^  (7)  Now  abolUbed,  Me  aat«,  37&  note  (a>. 
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ud  last  object  of  the  laws  of  En^and  ;  it  may  now  seem  high  time  to 
put  a  period  to  these  Commentaries,  wldch,  the  author  is  very  sensible, 
bSTe  already  swelled  to  too  great  length.  But  he  cannot  dismiss  the  stu- 
dent, for  whose  use  alone  Uiese  rudimeqts  were  originally  com|Mled,  without 
endeaTOuring  to  recall  to  his  memory  some  principal  outlines  of  the  legal 
constitution  of  this  country  ;  by  a  short  historical  reyiew  of  the  most  consi- 
derable f  eyolntions,  that  have  happened  in  the  laws  of  England,  from  the 
earliest  to  the  present  times.  And  this  task  he  will  attempt  to  discharge, 
however  imperfectly,  in  the  next  or  concluding  chapter. 


CHAPTER  XXXIIL 


OF  THE  RISE,  PROGRESS,  AND  GRADUAL  IMPROVE- 
MENTS, OF  THE  LAWS  OF  ENGLAND. 

Bkfork  we  enter  on  the  subject  of  this  chapter,  in  which  I  propose,  by 
way  of  supi^ement  to  the  whole,  to  attempt  an  historical  review  of  the 
most  remarkable  changes  and  alterations,  that  have  happened  in  the  laws 
of  England,  I  must  first  of  all  remind  the  student,  that  the  rise  and  progress 
of  many  principal  points  and  doctrines  have- been  already  pointed  out  in  the 
course  of  these  Commentaries,  under  their  respective  divisions  ;  these  hav- 
ing therefore  been  particularly  discussed  already,  it  cannot  be  expected 
that  I  should  re-examine  them  with  any  degree  of  minuteness ;  which 
would  be  a  most  tedious  undertaking.  What  I  therefore  at  present  pro- 
pose, is  only  to  mark  out  some  outlines  of  our  English  juridical  history, 
by  taking  a  chronological  view  of  the  state  of  our  laws,  and  their  succes- 
sive mutations  at  different  periods  of  time. 

The  several  periods,  under  which  I  shall  consider  the  state  of  our  legal 
polity,  are  the  following  six :  1.  From  the  earliest  times  to  the  Norman 
conquest :  2.  From  the  Norman  conquest  to  the  reign  of  king  Edward 
thei  First :  3.  From  thence  to  the  reformation  :  4.  From  the  refor- 
mation to  the  ^restoration  of  king  Charles  the  Second  :  5.  From  [*406] 
thence  to  the  revolution  in  1688 :  6.  From  the  revolution  to  the 
present  time. 

L  And,  first,  with  regard  to  the  ancient  Britons,  the  aborigines  of  our  isl- 
and, we  have  so  little  handed  down  to  us  concerning  them  with  any  tole- 
rable certainty,  that  our  inquiries  here  must  needs  be  very  fruitless  and  de- 
fective. However,  frem  Cssar's  account  of  the  tenets  and  discipline  of 
the  ancient  Druids  in  GaUl,  in  whom  centered  all  the  learning  of  these 
western  parts,  and  who  were,  as  he  tells  us,  sent  over  to  Britain  (that  is,  to 
the  island  of  Mona  or  Anglesey),  to  be  instructed  ;  we  may  collect  a  few 
points,  which  bsAi  a  great  affinity  and  resemblance  to  some  of  the  modem 
doctrines  of  our  En^ah  law.  Particularly  the  very  notion  itself  of  an 
oral  unwritten  law,  delivered  down  from  age  to  age,  by  custom  and  tradi- 
tion merely,  seeaas  derived  Irom  the  practice  of  the  Druids,  who  never 
committed  any  of  their  instructions  to  writing :  possibly  for  want  of  let^ 
ters  ;  since  it  is  remarkable  that  in  all  the  antiquities,  unquestionably  Bri- 
tbh^  which  the  industry  of  the  modems  has  discovered,  there  is  not  in  any 
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of  them  the  least  trace  of  any  character  or  letter  to  be  foond.  The  parti* 
ble  quality  also  of  lands  by  the  custom  of  gayel-kind,  which  still  obtams  in 
many  parts  of  England,  and  did  unirersaUy  over  Wales  till  the  reign  of  Hen- 
ry VIII.  is  undoubtedly  of  British  original.  So  likewise  is  the  ancient  di- 
vision of  the  goods  of  an  intestate  between  his  widow  and  children,  or  next 
of  kin ;  which  has  since  been  revived  by  the  statute  of  distributions.  And 
we  may  also  remember  an  instance  of  a  slighter  nature  mentioned  in  the 
present  volume,  where  the  same  custom  has  continued  from  Cesar's  time 
to  the  present ;  that  of  burning  a  woman  guilty  of  the  crime  of  petit  tiear 
son  by  killing  her  husband  (1). 

The  great  variety  of  nations,  that  successively  broke  in  upon 
[*409]    and  destroyed  both  the  British  inhabitants  and  *constitutionr  the 

Romans,  the  Picts,  and  after  them,  the  various  clans  of  Saxons 
and  Danes,  must  necessarily  have  caused  great  confusion  and  uncertainty 
in  the  laws  and  antiquities  of  the  kingdom  ;  as  they  were  veiy  soon  in- 
corporated and  blended  together,  and  therefore  we  may  suppose,  mutually 
communicated  to  each  other  their  respective  usages  (a),  in  regard  to  the 
rights  of  property  and  the  punishment  of  crimes.  So  that  it  is  morally 
impossible  to  trace  out  with  any  degree  of  accuracy,  when  the  several  mu- 
tations of  the  common  law  were  nuide,  or  what  was  the  respective  origi- 
nal of  those  several  customs  we  at  present  use,  by  any  chemical  resolution 
of  them  to  their  first  and  component  principles.  We  can  seldom  pronounce, 
that  this  custom  was  derived  from  the  Britons ;  that  was  left  behind  by  the 
Romans  ;  this  was  a  necessary  precaution  against  the  Picts ;  that  was  in- 
troduced by  the  Saxons  ;  discontinued  by  Uie  Danes,  but  afterwards  re- 
stored by  the  Normans. 

Wherever  this  can  be  done,  it  is  matter  of  great  curiosity,  and  some  use : 
but  this  can  very  rarely  be  the  case ;  not  only  from  the  reason  above  men- 
,  tioned,  but  also  from  many  others.  First,  from  the  nature  of  traditional 
laws  in  general ;  which,  being  accommodated  to  the  exigencies  of  the 
times,  suffer  by  degrees  insensible  variations  in  practice  {h) :  so  that, 
though  upon  comparison  we  plainly  discern  the  alteration  of  the  law  from 
what  it  was  five  hundred  years  ago,  yet  it  is  impossible  to  define  the  pre- 
cise period  in  which  that  alteration  accrued,  any  more  than  we  can  dis- 
cern the  changes  of  the  bed  of  a  river,  which  varies  its  shores  by  oontrnual 
decreases  and  alluvions.  Secondly,  this  becomes  impracticable  from  the 
antiquit}'  of  the  kingdom  and  its  goremment :  which  alone,  though  it  had 
been  disturbed  by  no  foreign  invasions,  would  make  it  impossible  to  search 
out  the  original  of  its  laws ;  unless  we  had  as  authentic  monuments, 

thereof,  as  the  Jews  had  by  the  hand  of  Moses  (c).  Thirdly, 
[*410]    *this  uncertainty  of  the  true  origin  of  particular  customs  must 

abo  in  part  have  arisen  from  the  means,  whereby  Christianity  was 
propagated  among  our  Saxon  ancestors  in  this  island ;  by  learned  foreign- 
ers brought  over  from  Rome  and  other  countries,  who  undoubtedly  carried 
with  them  many  of  their  own  national  customs ;  and  probably  prevailed 
upon  the  state  to  abrogate  such  usages  as  were  inconsistent  wiUi  our  hdy 
religion,  and  to  introduce  many  odiers  that  were  more  conformable  thereto. 
And  this  perhaps  may  have  irartly  been  the  cause,  that  we  find  not  only 
some  rules  of  the  mosaical,  but  also  of  the  imperial  and  pontifical  laws, 
blended  and  adopted  into  our  own  system. 

(a)  Hal.  Hist.  C.  L.  Ot.  (e)  BmL  WtL  C.  L.  80l 

(*)  Ikid.  57. 

(1)  Bat  this  is  now  altered  by  9  Geo.  IT.  c  31.    See  ule,  p.  tOi. 
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A  fartker  reason  may  abo  be  giyenfor  the  great  variety,  and  of  course 
the  uncertain  original,  of  our  ancient  established  customs ;  eyen  after  the 
Saxon  government  was  firmly  established  in  this  island :  vis.  the  subdivi- 
aion  of  the  kingdom  into  an  heptarchy,  consisting  of  seven  independent 
kingdoms,  peopled  and  governed  by  -different  clans  and  colonies.  This 
must  necessarily  create  an  infinite  diversity  of  laws :  even  though  all  those 
colonies,  of  Jutes,  Angles,  Anglo-Saxons,  and  the  like,  originally  sprung 
firom  the  same  mother-country,  the  great  northern  hive ;  which  poured 
forth  its  warlike  progeny,  and  swarmed  all  over  Europe,  in  the  sixth  and 
seventh  centuries.  This  multiplicity  of  laws  will  necessarily  be  the  case 
in  some  degree,  where  any  kingdom  is  cantoned  out  into  any  provincial 
establishments ;  and  not  under  one  common  dispensation  of  laws,  though 
under  the  same  sovereign  power.  Much  more  will  it  happen,  where  seven 
unconnected  states  are  to  form  their  own  constitution  and  superstructure 
of  government,  though  they  all  begin  to  build  upon  the  same  or  similar 
foundations. 

When  therefore  the  West  Saxons  had  swallowed  up  all  the  rest,  and  king 
Alfred  succeeded  to  the  monarchy  of  England,  whereof  his  grandfather 
Egbert  was  the  founder,  his  mighty  genius  prompted  him  to  undertake  a 
most  great  and  necessary  work,  which  he  is  said  to  have  execut- 
ed in  as  ^masterly  a  manner : .  no  less  than  to  new-model  the  con-  [*41 1] 
stitution ;  to  rebuild  it  on  a  plan  that  should  endure  for  ages ; 
and,  out  of  its  old  discordant  materials,  which  were  heaped  upon  each 
other  in  a  vast  and  rude  irregularity,  to  form  one  uniform  and  well  connect- 
ed whole.  This  he  effected,  by  reducing  the  whole  kingdom  under  one 
regular  and  gradual  subordination  of  government,  wherein  each  man  was 
answerable  to  his  immediate  superior  for  his  own  conduct  and  that  of  his 
nearest  neighbours :  for  to  him  we  owe  that  master-piece  of  judicial  polity, 
the  subdivision  of  England  into  tithings  and  hundreds,  if  not  into  counties ; 
all  under  the  influence  and  administration  of  one  supreme  magistrate,  the 
king ;  in  whom,  as  in  a  general  reservoir,  all  the  executive  authority  of 
the  law  was  lodged,  and  from  whom  justice  was  dispersed  to  every  pin  of 
the  nation  by  distinct,  yet  communicating,  ducts  and  channels ;  which 
wise  institution  has  been  preserved  for  near  a  thousand  years  unchanged, 
from  Alfred's  to  the  present  time.  He  also,  like  another  Theodosius,  col- 
lected the  various  customs  that  he  found  dispersed  in  the  kingdom,  and 
reduced  and  digested  them  into  one  uniform  system  or  code  of  laws,  in  his 
Dom-bec,  or  liber  judicialis.  This  he  compiled  for  the  use  of  the  court- 
baron,  hundred,  and  county-court,  the  court-leet,  and  sheriff's  toum ;  tri- 
bunals, which  he  established,  for  the  trial  of  all  causes  civil  and  criminal, 
in  the  very  districts  wherein  the  complaint  arose :  all  of  them  subject 
however  to  be  inspected,  controlled,  and  kept  within  the  bounds  of  the 
universal  or  common  law,  by  the  king's  own  courts ;  which  were  then 
itinerant,  being  kept  in  the  lung's  palace,  and  removing  with  his  house- 
hold in  those  royal  progresses,  which  he  continually  made  from  one  end  of 
the  kingdom  to  the  other. 

The  Danish  invasion  and  conquest,  which  introduced  new  foreign  cus- 
toms, was  a  severe  blow  to  this  noble  fabric :  but  a  plan  so  excellently 
concerted,  could  never  be  long  thrown  aside.  So  that,  upon  the  expulsion 
of  these  intruders,  the  English  returned  to  their  ancient  law ;  retaining, 
however,  some  few  of  the  customs  of  their  late  visitants ;  which 
went  *under  the  name  of  DoM-Lag^:  as  the  coda  eoiugiied  by   [*412] 
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Alfred  was  called  the  West-Saxon^Lage ;  and  the  local  conBtitalioiis  of 
the  ancient  kingdom  of  Mercia,  which  obtained  in  the  countries  nearest  to 
Wales,  and  probably  abounded  with  many  British  customs,  were  called 
the  Mercen-Lage,  And  these  three  laws  were,  about  the  beginning  of  the 
eleventh  century,  in  use  in  different  counties  of  the  realm :  the  provincial 
polity  of  counties,  and  their  subdivisions,  having  never  been  altered  or 
discontinued  through  all  the  shocks  and  mutations  of  government,  from 
the  time  of  its  first  institution  ;  though  the  laws  and  customs  therein  ased, 
have  (as  we  shall  see)  often  suffered  considerable  changes. 

For  king  Edgar  (who,  besides  military  merit,  as  founder  of  the  Eng- 
lish navy,  was  also  a  most  excellent  civil  governor),  observing  the  ill 
effects  of  three  distinct  bodies  of  laws,  prevailing  at  once  in  separate  parts 
of  his  dominions,  projected  and  begun  what  his  grandson  king  Edwaid 
the  Confessor  afterwards  completed ;  vis,  one  uniform  digest  or  body  of 
laws  to  be  observed  throughout  the  whole  kingdom ;  being  probably  no 
more  than  a  revival  of  king  Alfred's  code,  with  some  improvements  sug- 
gested by  necessity  and  experience  ;  particularly  the  incorporating  some 
of  the  British  or  rather  Mercian  customs,  and  also  such  of  the  Dimish  ats 
were  reasonable  and  approved,  into  the  West-Saxan^Lagej  which  was  still 
the  groundwork  of  the  whole.  And  this  appears  to  be  the  best  supported 
and  most  plausible  conjecture  (for  certainty  is  not  to  be  expected)  of  the 
rise  and  original  of  that  admirable  system  of  maxims  and  unwritten  cue^ 
toms,  which  is  now  known  by  the  name  of  the  comman  law,  as  extending  its 
authority  universally  over  all  the  realm ;  and  which  is  doubtless  of  Suoa 
parentage. 

Among  the  most  remarkable  of  the  Saxon  laws  we  may  reckon,  I. 
The  constitution  of  parliaments,  or  rather,  general  assemblies  of  the  prin- 
cipal and  wisest  men  in  the  nation  :  the  wittena-gemote,  or  commune  coh" 

silium  of  the  ancient  Germans,  which  was  not  yet  reduced  to  the 
[*413]   forms  and  ^distinctions  of  our  modern  parliament ;  without  whose 

concurrence,  however,  no  new  law  could  be  made,  or  old  one 
altered.  2.  The  election  of  their  magistrates  by  the  people ;  originally 
even  that  of  their  kings,  till  dear-bought  experience  evinced  the  conveni- 
ence and  necessity  of  establishing  an  hereditary  succession  to  the  crown. 
But  that  of  all  subordinate  magistrates,  their  military  officers  or  heretochs^ 
their  sheriffs,  their  conservators  of  the  peace,  their  coroners,  their  port- 
reeves (since  changed  into  mayors  and  bailiffs),  and  even  their  tything-men 
and  borsholders  at  the  leet,  continued,  some  till  the  Norman  conquest, 
others  for  two  centuries  after,  and  some  remain  to  this  day.  3.  The  de- 
scent of  the  crown,  when  once  a  royal  family  was  established,  upon  near- 
ly the  same  hereditary  principles  upon  which  it  has  ever  since  continued  ; 
only  that,  perhaps,  in  case  of  minority,  the  next  of  kin  of  full  age  would 
ascend  the  throne,  as  king,  and  not  as  protector ;  though,  after  his  death, 
the  crown  iminediately  reverted  back  to  the  heir.  4.  The  great  paucity 
of  capital  punishments  for  the  first  offence ;  even  the  most  notorious  offend- 
ers being  allowed  to  commute  it  for  a  fine  or  toeregild^  or,  in  default  of  pay- 
ment, perpetual  bondage  ;  to  which  our  benefit  of  clergy  has  now  in  some 
measure  succeeded.  5.  The  prevalence  of  certain  customs,  as  heriots 
and  military  services  in  proportion  to  every  man's  land,  which  much  re- 
sembled the  feodal  constitution ;  but  yet  were  exempt  from  all  its  rigorous 
hardships :  and  which  may  be  well  enough  accounted  for,  by  supposing 
them  to  be  brought  from  the  continent  by  the  first  Saxon  invaders,  in  die 
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primitive  inoderation  and  simplicity  of  the  feodal  law  :  before  it  got  into 
the  hands  of  the  Norman  jurists,  who  extracted  the  most  slavish  doctrines 
aoid  oppressive  consequences  out  of  what  was  originally  intended  as  a 
law  of  liberty.  6.  That  their  estates  were  liable  to  forfeiture  for  treason, 
but  that  the  doctrine  of  escheats  and  corruption  of  blood  for  felony,  or  any 
other  cause,  was  utteriy  unknown  amongst  them.  7.  The  descent  of 
dieir  lands  to  all  the  males  equally,  without  any  right  of  primogeniture ;  a 
custom,  which  obtained  among  the  Britons,  was  agreeable  to  the  Roman 
law,  and  continued  among  the  Saxons  till  the  Norman  conquest : 
^though  really  inconvenient,  and  more  especially  destructive  to  [*414] 
ancient  families  ;  which  are  ia  monarchies  necessary  to  be  sup- 
ported, in  order  to  form  and  keep  up  a  nobility,  or  intermediate -state 
between  the  prince  and  the  common  people.  8.  The  courts  of  justice 
consisted  principally  of  the  county  courts,  and  in  cases  of  weight  or 
nicety  the  king's  court  held  before  himself  in  person,  at  the  time  of  his 
parliaments ;  which  were  usually  holden  in  different  places,  according  as 
he  kept  the  three  great  festivals  of  christmas,  easter,  and  whitsuntide. 
An  institution  which  was  adopted  by  king  Alonso  VII.  of  Castile,  about 
a  century  after  the  conquest :  who  at  the  same  three  great  feasts  was 
wont  to  assemble  his  nobility  and  prelates  in  his  court ;  who  there  heard 
and  decided  all  controversies,  and  then,  having  received  his  instructions, 
departed  home  (d).  These  county  courts  however  differed  from  the  mo- 
dem ones,  in  that  the  ecclesiastical  and  civil  jurisdiction  were  blended  to- 
gether, the  bishop  and  the  ealdorman  or  sheriff  sitting  in  the  same  county 
court ;  and  also  that  the  decisions  and  proceedings  therein  were  much 
more  simple  and  unembarrassed  :  an  advantage  which  will  always  attend 
the  infancy  of  any  laws,  but  wear  off  as  they  gradually  advance  to  an- 
tiquity. 9.  Trials,  among  a  people  who  had  a  very  strong  tincture  of  su- 
perstition, were  permitted  to  be  by  ordeal^  by  the  corsned,  or  morsel  of  exe- 
cration, or  by  toager  of  law  with  compurgators,  if  the  party  chose  it ;  but 
frequently  they  were  also  hy  jury :  for,  whether  or  no  their  juries  consisted 
precisely  of  twelve  men,  or  were  bound  to  a  strict  unanimity ;  yet  the 
general  constitution  of  this  admirable  criterion  of  truth,  and  most  impor- 
tant guardian  both  of  public  and  private  liberty,  we  owe  to  our  Saxon  an- 
cestors. Thus  stood  the  general  frame  of  our  polity  at  the  time  of  the 
Norman  invasion ;  when  the  second  period  of  our  legal  history  com- 
mences. 

II.  This  remarkable  event  wrought  as  great  an  alteration  in  our  laws, 
as  it  did  in  our  ancient  line  of  king's  :  and  though  the  alteration  of 
the  former  was  effected  rather  by  the  ^consent  of  the  people,  than    [*415] 
any  right  of  conquest,  yet  that  consent  seems  to  have  been  partly 
extorted  by  fear,  and  partly  given  without  any  apprehension  of  Uie  conse- 
quences which  afterwards  ensued. 

1.  Among  the  first  of  these  alterations  we  may  reckon  the  separation  of 
the  ecclesiastical  courts  from  the  civil :  effected  in  order  to  ingratiate  the 
new  king  with  the  popish  clergy,  who  for  some  time  before  had  been 
endeavouring  all  over  Europe  to  exempt  themselves  from  the  secular 
power ;  and  whose  demands  the  conqueror,  like  a  politic  prince,  thought 
it  prudent  to  comply  with,  by  reason  that  their  reputed  sanctity  had  a 

Seat  influence  over  the  minds  of  the  people  ;  and  because  all  the  little 
anting  of  the  times  was  engrossed  into  their  hands,  which  made  them 

(4)Mod.UiLHItt.zz.ll4. 
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necessaiy  men,  and  by  all  means  to  be  gained  over  to  his  interests,.  And 
this  was  the  more  easily  effected,  because  the  disposal  of  all  the  episoopal 
sees  being  then  in  the  breast  of  the  king,  he  had  taken  care  to  fill  dhem 
with  Italian  and  Norman  prelates. 

2.  Another  violent  alteration  of  the  English  constitution  consisted  ia 
the  depopulation  of  whole  countries,  for  the  purposes  of  the  king's  royal 
diversion ;  and  subjecting  both  them  and  all  the  ancient  forests  of  the 
kingdom,  to  the  unreasonable  severities  of  forest-laws  imported  fipom  the 
continent,  whereby  the  slaughter  of  a  beast  was  made  ahnost  as  penal  as 
the  death  of  a  man.  In  the  Saxon  times,  though  no  man  was  allowed 
to  kill  or  chase  the  king's  deer,  yet  he  might  start  any  game,  puisne,  and 
kill  it,  upon  Jiis  own  estate.  But  the  rigour  of  these  new  constitotioiis 
vested  the  sole  property  of  all  the  game  in  England  in  the  king  alone  (2) ; 
and  no  man  was  entitled  to  disturb  any  fowl  of  the  air,  or  any  beast  of  the 
field,  of  such  kinds  as  were  specially  reserved  for  the  royal  amusement  of 
the  sovereign,  without  express  licence  from  the  king  by  a  grant  of  a  chase 
or  free-wanen :  and  those  franchises  were  granted  as  much  with  a  view  to 
preserve  the  breed  of  animals  as  to  indulge  the  subject.     From  a  simihi 

principle  to  which,  though  the  forest-laws  are  now  mitigated,  and 
[*416]    by  degrees  *grown  entirely  obsolete,  yet  from  this   root   has 

sprung  a  bastard  slip,  known  by  the  name  of  the  game-law,  now 
arrived  to  and  wantoning  in  its  highest  vigour :  both  founded  upon  the 
same  unreasonable  notions  of  permanent  property  in  wild  creatures ;  and 
both  productive  of  the  same  tyranny  to  the  commons  ;  but  with  this  dif- 
ference, that  the  forest-laws  established  only  one  mighty  hunter  throu^UNit 
the  land,  the  game-laws  have  raised  a  little  Nimrod  in  every  man<»r. 
And  in  one  respect  the  ancient  law  was  much  less  unreasonable  than  the 
modem  :  for  the  king's  grantee  of  a  chase  or  free-warren  might  kill  game 
in  every  part  of  his  franchise ;  but  now,  though  a  freeholder  of  less  than 
100/.  a  year  is  forbidden  to  kill  a  partridge  upon  his  own  estate,  yet  no- 
body else  (not  even  the  lord  of  the  manor,  unless  he  hath  a  grant  of  free- 
warren)  can  do  it  without  committing  a  trespass,  and  subjecting  himself  to 
an  action. 

3.  A  third  alteration  in  the  English  laws  was  by  narrowing  the  reme- 
dial influence  of  the  county  courts,  the  great  seats  of  Saxon  justice,  sad 
extending  the  original  jurisdiction  of  the  king's  justiciars  to  all  kinds  of 
causes,  arising  in  all  parts  of  the  kingdom.  To  this  end  the  aula  regit, 
with  all  its  multifarious  authority,  was  erected ;  and  a  capital  justiciaiy 
appointed,  with  powers  so  large  and  boundless,  that  he  became  at  length 
a  tyrant  to  the  people,  and  formidable  to  the  crown  itself.  The  constiui- 
tion  of  this  court,  and  the  judges  themselves  who  presided  there,  were 
fetched  from  the  duchy  of  Normandy :  and  the  consequence  naturally  was, 
the  ordaining  that  all  proceedings  in  the  king's  courts  should  be  carried  on 
in  the  Norman,  instead  of  the  English  language.  A  provision  the  more 
necessary,  because  none  of  his  Norman  justiciars  understood  English ;  but 
as  evident  a  badge  of  slavery  as  ever  was  imposed  upon  a  conquered  peo- 
ple. This  lasted  till  king  Edward  the  Third  obtained  a  double  victory, 
over  the  armies  of  France  in  their  own  country,  and  their  language  m  our 

courts  here  at  home.     But  there  was  one  nuschief  too  deeply 

[*417]    rooted  thereby,  and  which  this  caution  of  *king  Edward  cams  too 

late  to  eradicate.    Instead  of  the  plain  and  easy  method  of  del«r« 
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ndiiiiig  suits  in  the  county  courts,  the  ciucanes  and  subtleties  of  Nonnaii 
juiisprudence  had  taken  possession  of  the  king's  courts,  to  which  every 
cause  of  consequence  was  drawn.  Indeed  that  age,  and  those  immediately 
succeeding  it,  were  the  era  of  refinement  and  subtility.  Their  is  an  ac- 
ti7e  principle  in  the  human  soul,  that  will  ever  be  exerting  its  faculties  to 
the  utmost  stretch,  in  whatever  employment,  by  the  accidents  of  time  and 
place,  the  general  plan  of  education,  or  the  customs  and  manners  of  the 
age  and  country,  it  may  happen  to  find  itself  engaged.  The  northern  con- 
querors of  Europe  were  then  emerging  from  the  grossest  ignorance  in  point 
of  literature ;  and  those  who  had  leisure  to  cultivate  is  progress,  were 
such  only  as  were  cloistered  in  monasteries,  the  rest  being  all  soldiers  or 
peasants.  And,  unfortunately,  the  first  rudiments  of  science  which  they 
imbibed  were  those  of  Aristotle's  philosophy,  conveyed  through  the  me- 
dium of  his  Arabian  commentators  ;  which  were  brought  from  the  east  by 
the  Saracens  into  Palestine  and  Spain,  and  translated  into  barbarous  Latin. 
So  that,  though  the  materials  upon  which  they  were  naturally  employed* 
in  the  infancy  of  a  rising  state,  were  those  of  the  noblest  kind ;  the  esta- 
blishment of  religion,  and  the  regulations  of  civil  polity  ;  yet  having  only 
such  tools  to  work  with,  their  execution  was  trifling  and  flimsy.  Both  the 
divinity  and  the  law  of  those  times  were  therefore  frittered  into  logical  dis- 
tinctions, and  drawn  out  into  metaphysical  subtleties^  with  a  skill  most 
amazingly  artificial :  but  which  serves  no  other  purpose,  than  to  shew  the 
vast  powers  of  the  human  intellect,  however  vainly  or  preposteriously  em- 
ployed. Hence  the  law  in  particiUar,  which  (being  intended  for  universal 
reception)  ought  to  be  a  plain  rule  of  action,  became  a  science  of  the 
greatest  intricacy ;  especially  when  blended  with  the  new  refinements  en« 
grafted  upon  feodal  property :  which  refinements  were  from  time  to  time 
gradually  introduced  by  the  Norman  practitioners,  with  a  view  to  super- 
sede (as  they  did  in  great  measure)  the  more  homely,  but  more  intelligible, 
maxims  of  distributive  justice  among  the  Saxons.  And,  to  say 
the  truth,  these  ^scholastic  reformers  have  transmitted  their  dia-  [*418] 
lect  and  finesses  to  posterity,  so  interwoven  in  the  body  of  our  le- 
gal polity,  that  they  cannot  now  be  taken  out  without  a  manifest  injury 
to  the  substance.  Statute  after  statute  has  in  later  times  been  made,  to 
pare  ofi*  these  troublesome  excrescences,  and  restore  the  common  law  to 
its  pristine  simplicity  and  vigour ;  and  the  endeavour  has  greatly  succeed- 
ed :  but  still  the  scars  are  deep  and  visible ;  and  the  liberality  of  our 
modem  courts  of  justice  is  frequently  obliged  to  have  recourse  to  unaccount- 
able fictions  and  circuities,  in  order  to  recover  that  equitable  and  substantial 
justice,  which  for  a  long  time  was  totally  buried  under  the  narrow  rules 
and  fanciful  niceties  of  metaphysical  and  Norman  jurisprudence. 

4.  A  fourth  innovation  was  the  introduction  of  the  trial  by  combat,  for 
the  decision  of  all  civil  and  criminal  questions  of  fact  in  the  last  resort. 
This  was  the  immemorial  practice  of  all  the  northern  nations ;  but  first 
reduced  to  regular  and  stated  forms  among  the  Burgundi,  about  the  close 
of  the  fifth  century  :  and  from  them  it  passed  to  other  nations,  particular- 
ly the  Franks  and  the  Normans  :  which  last  had  the  honour  to  establish  it 
here,  though  clearly  an  unchristain,  as  well  as  most  uncertain,  method  of 
trial.  But  it  was  a  sufficient  recommendation  of  it  to  the  conqueror  and 
his  warlike  countrymen,  that  it  wa»  ^he  usage  of  their  native  duchy  of 
Normandy. 

6.  But  the  last  and  most  important  alteration,  both  in  our  civil  and  mili- 
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tary  poHty,  was  the  engrafting  on  ail  landed  estates,  a  few  only  excepted, 
the  fiction  of  feodal  tenure  ;  which  drew  after  it  a  numerous  andoppressire 
train  of  servile  fruits  and  appendages ;  aids,  reliefs,  primer  seisins,  ward- 
ships, marriages,  escheats,  and  fines  for  alienation ;  the  genuine  con- 
sequences of  the  maxim  then  adopted,  that  all  the  lands  in  England  were 
derived  from,  and  holden,  mediately  or  immediately,  of  the  crown. 

The  nation  at  this  period  seems  to  have  groaned  under  as  abso- 
[*4]  9]  lute  a  slavery,  as  was  in  the  power  of  a  warlike,  an  ^ambitions, 
and  a  politic  prince  to  create.  The  consciences  of  men  were  en- 
slaved by  four  ecclesiastics,  devoted  to  a  foreign  power,  and  unconnected 
with  the  civil  state  under  which  they  lived :  who  now  imported  from  Rome 
for  the  first  time  the  irhxAe  farrago  of  superstitious  novelties,  which  had 
been  engendered  by  the  blindness  and  corruption  of  the  times,  between  the 
first  mission  of  Augustin  the  monk,  and  the  Norman  conquest ;  such  as 
transubstantiation,  purgatory,  communion  in  one  kind,  and  the  worship  of 
saints  and  images  ;  not  forgetting  the  universal  supremacy  and  dogmati- 
cal infallibility  of  Uie  holy  see.  The  laws,  too,  as  well  as  the  prayers, 
were  administered  in  an  unknown  tongue.  The  ancient  trial  by  jury  gave 
way  to  the  impious  decision  by  battel.  The  forest-laws  totally  restrained 
all  rural  pleasures  and  manly  recreations.  And  in  cities  and  towns  the  case 
was  no  better ;  all  company  being  obliged  to  disperse,  and  fire  and  candle 
to  be  extinguished,  by  eight  at  night,  at  the  sound  of  the  melancholy  curfiie. 
The  ultimate  property  of  all  lands,  and  a  considerable  share  of  the  present 
profits,  were  vested  in  the  king,  or  by  him  granted  out  to  his  Norman  fo- 
vourites ;  who,  by  a  gradual  progression  of  slavery,  were  absolute  vassals 
to  the  crown,  and  as  absolute  tyrants  to  the  commons.  Unheard-of  for- 
feitures, talliages,  aids,  and  fines,  were  arbitrarily  extracted  from  the  pillag- 
ed landholders,  in  pursuance  of  the  new  system  of  tenure.  And,  to  erown 
all,  as  a  consequence  of  the  tenure  by  knight-service,  the  king  has  always 
ready  at  his  command  an  army  of  sixty  thousand  knights  or  milUes ;  who 
were  bound,  upon  pain  of  confiscating  their  estates,  to  attend  him  in  time 
of  invasion,  or  to  quell  any  domestic  insurrection.  Trade,  or  foreign  mer- 
chandise, such  as  it  then  was,  was  carried  on  by  the  Jews  and  Lombards, 
and  the  very  name  of  an  English  fleet,  which  king  Edgar  had  rendered  so 
formidable,  was  utterly  unknown  to  Europe  :  the  nation  consisting  wholly 
of  the  clergy,  who  were  also  the  lavryers ;  the  barons,  or  great  lords  of 
the  land ;  the  knights,  or  soldiery,  who  were  the  subordinate  land- 
holders ;  and  the  burghers,  or  inferior  tradesmen,  who  from  their  insigni- 
ficancy happUy  retained,  in  their  socage  and  burgage  tenure,  some 
[*420]  ^points  of  their  ancient  freedom.  All  the  rest  were  villeins  or 
bondmen. 
From  so  complete  and  well-concerted  a  scheme  of  servility,  it  has  been 
the  work  of  generations  for  our  ancestors,  to  redeem  themselves  and  their 
posterity  into  that  state  of  liberty  which  we  now  enjoy  :  and  which  there- 
fore is  not  to  be  looked  upon  as  consisting  of  mere  encroachments  on  the 
crown,  and  infringements  on  the  prerogative,  as  some  slavish  and  narrow- 
minded  writers  in  the  last  century  endeavoured  to  maintain  ;  but  as,  in  ge- 
neral, a  gradual  restoration  of  that  ancient  constitution,  whereof  our  Saxon 
forefathers  had  been  unjustly  deprived,  partly  by  the  policy,  and  partly  by 
the  force  of  the  Norman.  How  that  restoration  has,  in  a  long  series  of 
years,  been  step  by  step  effected,  I  now  proceed  to  inquire. 

William  Rufos  proceeded  on  his  father's  plan,  and  in  some  points  ez- 
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tended  it ;  particularly  with  regard  to  the  forest-laws.  But  his  brother  and 
successor,  Henry  the  First,  found  it  expedient,  when  first  he  came  to  the 
crown,  to  ingratiate  himself  with  the  people  ;  by  restoring  (as  our  monk- 
ish historians  tell  us)  the  laws  of  king  Edward  the  Confessor.  The  ground 
whereof  is  this  :  that  by  charter  he  gave  up  the  great  grievances  of  mar- 
riage, ward,  and  relief,  the  beneficial  pecuniary /ruttf  of  his  feodal  tenures  ; 
but  reserved  the  tenures  themselves,  for  the  same  military  purposes  thai 
his  father  introduced  them.  He  also  abolished  the  cutfeu  (e) :  for,  though  it 
is  mentioned  in  our  laws  a  full  century  afterwards  (/),  yet  it  is  rather  spoken 
of  as  a  known  time  of  night  (so  denominated  from  that  abrogated  usagey, 
than  as  a  still  subsisting  custom.  There  is  extant  a  code  of  laws  in  his 
name,  consisting  partly  of  those  of  the  Confessor,  but  with  great  additions 
and  alterations  of  his  own ;  and  chiefly  calculated  for  the  regulation  of  the 
county  courts.  It  contains  some  directions  as  to  crimes  and  their  punish- 
ments (that  of  theft  being  made  capital  in  his  reign),  and  a  few 
things  relating  to  estates,  ^particularly  as  to  the  descent  of  lands  :  [*421] 
which  being  by  the  Saxon  laws  equally  to  all  the  sons,  by  the 
feodal  or  Norman  to  the  eldest  only,  king  Henry  here  moderated  the 
difference ;  directing  the  eldest  son  to  have  only  the  principal  estate,  "  jm^ 
mum  patris  feudum^"  the  rest  of  his  estates,  if  he  had  any  others,  being 
equally  divided  among  them  all.  On  the  other  hand,  he  gave  up  to  the 
clergy  the  free  election  of  bishops  and  mitred  abbots :  reserving  however 
these  ensigns  of  patronage,  eange  (Peslire,  custody  of  the  temporalities 
when  vacant,  and  homage  upon  their  restitution.  He  lastly  united  again 
for  a  time  the  civil  and  ecclesiastical  courts,  which  union  was  soon  dissolv- 
ed by  his  Norman  clergy :  and,  upon  that  final  dissolution,  the  cognizance 
of  testamentary  causes  seems  to  have  been  first  given  to  the  ecclesiastical 
court.  The  rest  remained  as  in  his  father's  time  ;  from  whence  we  may 
easily  perceive  how  far  short  this  was  of  a  thorough  restitution  of  king 
Edward's,  or  the  Saxon  laws. 

The  usurper  Stephen,  as  the  manner  of  usurpers  is,  promised  much  at 
his  accession,  especially  with  regard  to  redressing  the  grievances  of  the 
forest-laws,  but  performed  no  great  matter  either  in  that  or  in  any  other 
point.  It  is  from  his  reign,  however,  that  we  are  to  date  the  introduction 
of  the  Roman  civil  and  canon  laws  into  this  realm  :  and  at  the  same  time 
was  imported  the  doctrine  of  appeals  to  the  court  of  Rome,  as  a  branch  of 
the  canon  law. 

By  the  time  of  king  Henry  the  Second,  if  not  earlier,  the  charter  of 
Henry  the  First  seems  to  have  been  forgotten :  for  we  find  the  claim  of 
marriage,  ward,  and  relief,  then  flourishing  in  fiill  vigour.  The  right  of 
primogeniture  seems  also  to  have  tacitly  revived,  being  found  more  con- 
venient for  the  public  than  the  parcelling  of  estates  into  a  multitude  of 
minute  subdivisions.  However,  in  this  prince's  reign  much  was  done  to 
methodize  the  laws,  and  reduce  them  into  a  regular  order ;  as  appears  from 
that  excellent  treatise  of  Glanvil ;  which,  though  some  of  it  be  now  anti- 
quated and  altered,  yet,  when  compared  with  ^e  code  of  Henry 
the  First,  *it  carries  a  manifest  superiority  (g).  Throughout  his  [*422] 
reign  also  was  continued  the  important  struggle,  which  we  have 
had  occasion  so  often  to  mention,  between  the  laws  of  England  and 
Rome :    the  former  supported  by  ihe  strength  of  the  temporal  nobility, 

(<)  Speloi.  Cod.  LL.  W.  I.  »8.   Hen.  I.  290.  (g)  Hal.  Hist.  C.  L.  13a 

(/)  teTciv.  Lond.  13  Bdw.  I.  ^ 
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when  endeavoured  to  be  supplanted  in  fayour  of  the  latter  by  the  popiah 
clergy.     Which  diapute  waa  kept  on  foot  till  the  reign  of  Edward  the 
First :  when  the  laws  of  England,  under  the  new  discipline  introduced  by 
that  skilful  commander,  obtained  a  complete  and  permanent  victory.    In 
the  present  reign  of  Henry  the  Second,  there  are  four  things  which  pecu- 
liarly merit  the  attention  of  a  legal  antiquarian :  1.  The  constitutions  of 
the  parliament  at  Clarendon,  a.  d.  1164,  whereby  the  king  checked  tiie 
power  of  the  pope  and  his  clergy,  and  greatly  narrowed  the  total  exemp- 
tion they  claimed  from  the  secular  jurisdiction :  though  his  farther  progress 
was  imhappily  stopped,  by  the  fatal  events  of  the  disputes  between  bim 
and  archbishop  Becket.    2.  The  institution  of  the  office  of  justices  in  eyre, 
in  itinere ;  the  king  having  divided  the  kingdom  into  six  circuits  (alitde 
different  from  the  present),  and  commissioned  these  new-created  judges  to 
administer  justice,  and  try  writs  of  assise  in  the  several  counties.     These 
remedies  are  said  to  have  been  then  first  invented  ;  before  which  aU  causes 
were  usually  terminated  in  the  county  courts,  according  to  the  Saxon  cus- 
tom ;  or  before  the  king's  justiciaries  in  the  aula  regis,  in  pursuance  of  the 
Norman  regulations.     The  latter  of  which  tribunals,  travelling  about  with 
the  king's  person,  occasioned  intolerable  expense  and  delay  to  the  suitors ; 
and  the  former,  however  proper  for  little  debts  or  minute  actions,  where 
even  injustice  is  better  than  procrastination,  were  now  become  liable  to 
too  much  ignorance  of  the  law,  and  too  much  partialis  as  to  facts,  to  de- 
termine matters  of  considerable  moment.     3.  The  introduction  and  esta- 
blishment of  the  grand  assize,  or  trial  by  special  kind  of  jury  in  a  writ  of 
right,  at  the  option  of  the  tenant  or  defendant,  instead  of  the  barbarous 

and  Norman  trial  by  battel.  4.  To  this  time  must  abo  be  refer- 
[*423]    red  the  introduction  of  escuage,  or  pecuniary  ^commutation  for 

personal  military  service  ;  wluch  in  process  of  time  was  the  pa- 
rent of  the  ancient  subsidies  granted  to  the  crown  by  parliament,  and  the 
land-tax  of  later  times. 

Richard  the  First,  a  brave  and  magnanimous  prince,  was  a  sportsman 
as  well  as  a  soldier ;  and  therefore  enforced  the  forest-laws  with  some 
rigour ;  which  occasioned  many  discontents  among  his  people :  though 
(according  to  Matthew  Paris)  he  repealed  the  penalties  of  castration,  loss 
of  eyes,  and  cutting  off  the  hands  and  feet,  before  inflicted  on  such  as 
transgressed  in  hunting;  probably  finding  that  their  severity  prevented 
prosecutions.  He  also,  when  abroad,  composed  a  body  of  naval  laws  at 
the  isle  of  Oieron,  which  are  still  extant,  and  of  high  authority ;  for  in 
his  time  we  began  again  to  discover,  that  (as  an  island)  we  were  natural- 
ly a  maritime  power.  But  with  regard  to  civil  proceedings,  we  find  no- 
Uiing  very  remarkable  in  this  reign,  except  a  few  regulations  regarding 
the  Jews,  and  the  justices  in  eyre  :  the  king's  thoughts  being  chiefly  taken 
up  by  the  knight  errantry  of  a  croisade  against  the  Saracens  in  the  holy 
land. 

In  king  John's  time,  and  that  of  his  son  Henry  the  Third,  the  rigours 
of  the  feodal  tenures  and  the  forest-laws  were  so  warmly  kept  up,  that  they 
occasioned  many  insurrections  of  the  barons  or  principal  feudatories  : 
which  at  last  had  thi^  effect,  that  first  king  John,  and  afterwards  his  son, 
consented  to  the  two  famous  charters  of  English  liberties,  magna  carta,  and 
carta  defaresta.  Of  these  the  latter  was  well  calculated  to  redress  many 
grievances,  and  encroachments  of  the  crown,  in  the  exertion  of  foreat-law : 
and  the  former  confirmed  many  liberties  of  the  church,  and  redressed  many 
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ffrieTances  incident  to  feodal  tenures,  of  no  small  moment  at  the  time ; 
Uiongh  now,  unless  considered  attentively  and  with  this  retrospect,  they 
seem  but  of  trifling  concern.  But,  besides  these  feodal  provisions,  care 
was  also  taken  therein  to  protect  the  subject  against  other  oppressions, 
then  frequently  arising  from  unreasonable  amercements,  from  illegal  dis- 
tresses, or  other  process  for  debts  or  services  due  to  the  crown,  and 
*from  the  tyrannical  abuse  of  the  prerogative  of  purve3rance  and  [*424] 
pre-emption.  It  fixed  the  forfeiture  of  lands  for  felony  in  the 
same  manner  as  it  stiU  remains ;  prohibited  for  the  future  the  grants  of  ex- 
clusive fisheries  ;  and  the  erection  of  new  bridges  so  as  to  oppress  the 
neighbourhood.  With  respect  to  private  rights  :  it  established  the  testa- 
mentary power  of  the  subject  over  part  of  his  personal  estate,  the  rest  be- 
ing distributed  among  his  wife  and  children  ;  it  laid  down  the  law  of 
dower,  as  it  hath  continued  ever  siuce  ;  and  prohibited  the  appeals  of  wo- 
men, unless  for  the  death  of  their  husbands.  In  matters  of  public  police 
and  national  concern  :  it  enjoined  an  uniformity  of  weights  and  measures ; 
gave  new  encouragements  to  commerce,  by  the  protection  of  merchant 
strangers  ;  and  forbad  the  alienation  of  lands  in  mortmain.  With  regard 
to  the  administration  of  justice  :  besides  prohibiting  all  denials  or  delays 
of  it,  it  fixed  the  court  of  common  pleas  at  Westminister,  that  the  suitors 
might  no  longer  be  harassed  with  following  the  king's  person  in  aU  his 
progresses  ;  and  at  the  same  time  brought  the  trial  of  issues  home  to  the 
very  doors  of  the  freeholders,  by  directing  assises  to  be  taken  in  the  proper 
counties,  and  establishing  annual  circuits  ;  it  also  corrected  some  abuses 
then  incident  to  the  triids  by  wager  of  law  and  of  battel ;  directed  the 
regular  awarding  of  inquest  for  life  or  member ;  prohibiting  the  king^  in- 
ferior ministers  from  holding  pleas  of  the  crown,  or  trying  any  criminal 
charge,  whereby  many  forfeitures  might  otherwise  have  unjustly  accrued 
to  the  exchequer :  and  regulated  the  time  and  place  of  holding  the  inferior 
tribunals  of  justice,  the  county-court,  sheriff's  toum,  and  court-leet.  It 
confirmed  and  established  the  liberties  of  the  city  of  London,  and  all  other 
cities,  boroughs,  towns,  and  ports  of  the  kingdom.  And,  lastly  (which 
alone  would  have  merited  the  title  that  it  bears,  o?  the  great  charter),  it 
protected  every  individual  of  the  nation  in  the  free  enjoyment  of  lus  life, 
ids  liber^,  and  his  property,  unless  declared  to  be  forfeited  by  the  judg- 
ment of  his  peers,  or  the  law  of  the  land  (3). 

^However,  by  means  of  these  struggles,  the  pope  in  the  reign  [*425] 
of  king  John  gained  a  still  greater  ascendant  here,  than  he  ever 
had  before  enjoyed ;  which  continued  through  the  long  reign  of  his  son 
Henry  the  Third  :  in  the  beginning  of  whose  time  the  old  Saxon  trial  by 
ordeal  was  also  totally  abolished.  And  we  may  by  this  time  perceive,  in 
Bracton's  treatise,  a  still  farther  improvement  in  the  method  and  regularity 
of  the  common  law,  especially  in  the  point  of  pleadings  (A).  Nor  must 
it  be  forgotten,  that  the  first  traces  which  remain  of  the  separation  of  the 
greater  barons  from  the  less,  in  the  constitutions  of  parliaments,  are  found 
in  the  great  charter  of  king  John  ;  though  omitted  in  that  of  Henry  III. ; 

(k)  Bal.  Hilt.  C.  L.  IM. 

(3)  The  following  i*  the  celebrated  29th  auis,  aat  utlagetar,  aat  exulet,  autaliquomodo 

eha|>ter  of  magna  eartOj  the  foundation  of  the  deatniatar,  nee  taper  earn  ibimua,  neo  saper 

libeitv  of  EngTiahoien :  earn  mittemue,  niai  per  legale  iudicium  pariom 

«*NaHaa  liber  homo  eapiatur,  f  el  impriio-  •aoruniTel  per  legem  terras.    Nulli  Teoaemns, 

netar,  aut  diaaeisiatar  de  libero   tenemento  nulli  negabimoa,  ant  differemua  reetam  vel- 

•iiOTellibertatibiiiveltiberiieoaittetadiiulMia  jtutitiam." 
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and  that,  towards  the  end  of  the  latter  of  these  reigns,  we  find  the  first 
record  of  any  writ  for  summoning  knights,  citizens,  and  burgesses  to  par- 
liament. And  here  we  conclude  the  second  period  of  our  English  legal 
history. 

III.  The  third  commences  with  the  reign  of  Edward  the  First,  who 
hath  justly  been  styled  our  English  Justinian.  For  in  his  time  the  law 
did  receive  so  sudden  a  perfection,  that  sir  Matthew  Hale  does  not  scruple 
to  affirm  (t),  that  more  was  done  in  the  first  thirteen  years  of  his  reign  to 
settle  and  establish  the  distributive  justice  of  the  kingdom,  than  in  ^  the 
ages  since  that  time  put  together. 

It  would  be  endless  to  enumerate  all  the  particulars  of  these  regular 
tions ;  but  the  principal  may  be  reduced  under  the  following  general  h»ads. 
1.  He  established,  confirmed,  and  settled,  the  great  charter  and  charter  of 
forests.  2.  He  gave  a  mortal  wound  to  the  encroachments  of  the  pope 
and  his  clergy,  by  limiting  and  establishing  ^e  bounds  of  ecclesiastical 
jurisdiction :  and  by  obliging  the  ordinary,  to  whom  all  the  goods  of  intes- 
tates at  that  time  belonged,  to  discharge  the  debts  of  the  deceased.  3.  He 
defined  the  limits  of  the  several  temporal  courts  of  the  highest  jurisdiction, 
those  of  the  king's  bench,  common  pleas,  and  exchequer  ;  so  as 
[*426]  *they  might  not  interfere  with  each  other's  proper  business :  to  do 
which  they  must  now  have  recourse  to  a  fiction,  veiy  necessary 
and  beneficial  in  the  ];Nresent  enlarged  state  of  pn^rty.  4.  He  settled 
the  boundaries  of  the  inferior  courts  in  countiesp  hundreds,  and  manors  : 
confining  them  to  causes  of  no  great  amount,  according  to  their  primitive 
institution :  though  of  considerably  greater,  than  by  the  alteration  of  the 
value  of  money  they  are  now  permitted  to  determine.  5.  He  secured  the 
projperty  o£  the  subject,  by  abolishing  all  arbitrary  taxes  and  talliages, 
levied  without  consent  of  the  national  council.  6.  He  guarded  the  common 
justice  of  the  kingdom  from  abuses,  by  giving  up  the  royal  prerogative  of 
sending  mandates  to  interfere  in  private  causes.  7.  He  settled  the  form, 
solemnities,  and  efiect,  of  fines  levied  in  the  court  of  common  pleas : 
though  the  thing  in  itself  was  of  Saxon  original.  8.  He  first  established 
a  repository  for  the  public  records  of  the  kingdom ;  few  of  which  are  an- 
cienter  than  the  reign  of  his  father,  and  those  were  by  him  collected.  9. 
He  improved  upon  the  laws  of  king  Alfred,  by  that  great  and  orderly 
method  of  watch  and  ward,  for  preserving  the  public  peace  and  pre- 
venting robberies,  established  by  the  statute  of  Winchester.  10.  He  set- 
tled and  reformed  many  abuses  incident  to  tenures,  and  removed  some  re- 
straints on  the  alienation  of  landed  property,  by  the  statute  of  ^vta  en^ 
tores.  11.  He  instituted  a  speedier  way  for  the  recovery  of  debts,  by 
granting  execution,  not  only  upon  goods  and  chatteb,  but  also  upon  lands,  by 
writ  of  elegit ;  which  was  of  signal  benefit  to  a  trading  people :  and  upon 
the  same  commercial  ideas,  he  also  allowed  the  charging  of  lands  in  a  sta- 
tute merchant,  to  pay  debts  contracted  in  trade,  contrary  to  all  feodal  prin- 
ciples. 12.  He  effectually  provided  for  the  recovery  of  advowaons,  as  tern* 
poral  rights  ;  in  which,  before,  the  law  was  extremely  deficient.  13.  He 
also  effectually  closed  the  great  gulph,  in  which  all  the  landed  property  of 
the  kingdom  was  in  danger  of  being  swallowed,  by  his  reiterated  statutea 
of  mortmain ;  most  admirably  adapted  to  meet  the  frauds  that  had  thea 
been  devised,  though  afterwards  contrived  to  be  evaded  by  the  in- 
[*42'f]    vention  of  uses.    *14.  He  established  a  new  limitalion  of  pro. 

(ft)  Hal.  Hist.  C.l/158. 
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perty  by  the  creation  of  estates-tail ;  concerning  the  good  policy  of  which, 
modem  times  have,  however,  entertained  a  very  different  opinion.  15. 
He  reduced  all  Wales  to  the  subjection,  not  only  of  the  crown,  but  in  great 
measure  of  the  laws,  of  England  (which  was  thoroughly  completed  in  the 
reign  of  Henry  the  Eighth) ;  and  seems  to  have  entertained  a  design  of 
doing  the  like  by  Scotland,  so  as  to  have  formed  an  entire  and  complete 
miion  of  the  island  of  Great  Britain. 

I  might  continue  this  catalogue  much  farther — ^but  upon  the  whole  we 
may  observe,  that  the  very  scheme  and  model  of  the  administration  of 
common  justice  between  party  and  party,  was  entirely  settled  by  this 
king  {k) :  and  has  continued  nearly  the  same,  in  all  succeeding  ages,  to 
this  day,  abating  some  few  alterations,  which  the  humour  or  necessity  of 
subsequent  times  hath  occasioned.  The  forms  of  writs,  by  which  actions 
are  commenced,  were  perfected  in  his  reign,  and  established  as  models  for 
posterity.  The  pleadings,  consequent  upon  the  writs,  were  then  short, 
nervous,  and  perspicuous ;  not  intricate,  verbose,  and  formal.  The  legal 
treatises,  written  in  his  time,  as  Britton,  Fleta,  Hengham,  and  the  rest,  are, 
for  the  most  part,  law  at  this  day ;  or  at  least  were  so,  till  die  alteration  of 
tenures  took  place.  And,  to  conclude,  it  is  from  this  period,  from  the  exact 
observation  of  magna  carta,  rather  than  from  its  making  or  renewal,  in  the 
days  of  his  grandfather  and  father,  that  the  liberty  of  Englishmen  began 
again  to  rear  its  head :  though  the  weight  of  the  military  tenures  hung 
heavy  upon  it  for  many  ages  after. 

I  cannot  give  a  better  proof  g(  the  excellence  of  his  constitutions,  than 
that  from  his  time  to  that  of  Henry  the  Eighth,  there  happened  very  few, 
and  those  not  very  considerable,  alterations  in  the  legsl  forms  of  proceedings. 
As  to  matter  of  substance :  the  old  Gothic  powers  of  electing  the 
principal  subordinate  magistrates,  the  sheriffs,  and  ^conservators  of  [*428] 
the  peace,  were  taken  from  the  people  in  the  reigns  of  Edward 
n.  and  Edward  III. ;  and  justices  of  the  peace  were  established  instead  of 
the  latter.  In  the  reign  also  of  Edward  the  Third  the  parliament  is  sup- 
posed most  probably  to  have  assumed  its  present  form ;  by  a  separation  of 
the  commons  from  the  lords.  The  statute  for  defining  and  ascertaining 
treasons  was  one  of  the  first  productions  of  this  new-modelled  assembly  ; 
and  the  translation  of  the  law  proceedings  from  French  into  Latin  another. 
Much  also  was  done,  under  the  auspices  of  this  magnanimous  prince,  for 
establishing  our  domestic  manufactures  ;  by  prohibiting  the  exportation  of 
English  wool,  and  the  importation  or  wear  of  foreign  cloth  or  furs ;  and  by 
encouraging  cloth-workers  from  other  countries  to  settle  here.  Nor  was 
the  legislature  inattentive  to  many  other  branches  of  commerce,  or  indeed 
to  commerce  in  genend :  for,  in  particular,  it  enlarged  the  credit  of  the 
merchant,  by  introducing  the  statute  staple  ;  whereby  he  might  the  more 
readily  pledge  his  lands  for  the  security  of  his  mercantile  debts.  And,  as 
personal  property  now  grew  by  the  extension  of  trade,  to  be  much  more 
considerable  than  formerly,  care  was  taken,  in  case  of  intestacies,  to  appoint 
administrators  particularly  nominated  by  the  law,  to  distribute  that  personal 
property  among  the  creditors  and  kindred  of  the  deceased,  which  before 
had  beea  usually  applied,  by  the  officers  of  the  ordinary,  to  uses  then  de* 
nominated  pious.  The  statutes  also  o(  praemunire,  for  effectually  depress- 
ing the  civil  power  of  the  pope,  were  the  work  of  this  and  the  subsequent 
reign.    And  the  estaUishment  of  a  laborious  parochial  clergy,  by  the  en- 

(ft)HaL&lBt.  C.L.10t. 
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dowmeat  of  nearages  out  of  the  overgrown  poesesnoos  of  the : 
added  lustre  to  the  close  of  the  fourteenth  century :  though  the  seeds  of 
the  general  reformation,  which  were  thereby  first  sown  in  the  kingdom, 
were  almost  overwhelmed  by  the  spirit  of  persecution,  introduced  into  the 
laws  of  the  land  by  the  influence  of  the  regular  clergy. 

From  this  time  to  that  of  Henry  the  Seventh,  the  civil  wars  and 
[*429]  disputed  titles  to  the  crown  gave  no  leisure  for  farther  ^juridical 
improvement ;  "  nam  silent  leges  inter  anna" — ^And  yet  it  is  to  these 
very  disputes  that  we  owe  the  happy  loss  of  all  the  dominions  of  the  crown 
on  the  continent  of  France ;  which  turned  the  minds  of  our  subsequent 
princes  entirely  to  domestic  concerns.  To  these  likewise  we  owe  the 
method  of  barring  entails  by  the  fiction  of  eammon  recoveries  ;  invented  ori- 
ginally by  the  clergy,  to  evade  the  statutes  of  mortmain^  but  introduced 
under  Edward  the  Foimh,  for  the  purpose  of  unfettering  estates,  and  m^i"g 
them  more  liable  to  forfeiture :  while,  on  the  other  hand,  the  owners  en- 
deavoured to  protect  them  by  the  universal  establishment  of  imm ,  another 
of  the  clerical  inventions. 

In  the  reign  of  king  Henry  the  Seventh,  his  muiisters  (not  to  say  the 
king  himself)  were  more  industrious  in  hunting  out  prosecution  upon  old 
and  forgotten  penal  laws,  in  order  to  extort  money  from  the  subject,  than  in 
framing  any  new  beneficial  regulations.  For  the  distinguishing  character 
of  this  reign  was  that  of  amassing  treasure  in  the  king's  coffers,  by  everf 
means  that  coidd  be  devised:  and  almost  every  alteration  in  the  laws, 
however  salutary  or  otherwbe  in  their  future  consequences,  had  this  and 
this  only  for  their  great  and  immediate  object.  To  this  end  the  court  of 
star-chamber  was  new-modelled,  and  armed  with  powers,  the  most  dan- 
gerous and  unconstitutional,  over  the  persons  and  properties  of  the  subjecL 
Informations  were  allowed  to  be  received,  in  lieu  of  indictments,  at  the  as- 
sises and  sessions  of  the  peace,  in  order  to  multiply  fines  and  pecuniary 
penalties.  The  statute  of  fines  for  landed  property  was  craftily  and  covert- 
ly contrived,  to  facilitate  the  destruction  of  entails,  and  make  the  owners 
of  real  estates  more  capable  to  forfeit  as  well  as  to  alien.  The  benefit 
of  clergy  (which  so  often  intervened  to  stop  attainders  and  save  the  inhe* 
ritance)  was  now  allowed  only  once  to  lay  offenders  who  only  could  have 
inheritances  to  lose.  A  writ  of  capias  was  permitted  in  all  actions  on  the 
case,  and  the  defendant  might  in  consequence  be  outlawed ;  because 
upon  such  outlawry  his  goods  became  the  property  of  the  crown. 
[*430]  In  short,  there  is  hardly  a  statute  in  this  reign  *introductive  of  a 
new  law  or  modifying  the  old,  but  what  either  directly  or  oblique- 
ly tended  to  the  emolument  of  the  exchequer. 

IV.  This  brings  us  U>  the  fourth  period  of  our  legal  history,  %nz,  the  re- 
formation of  religion,  under  Henry  the  Eighth,  and  his  children ;  which 
opens  an  entire  new  scene  in  ecclesiastical  matters ;  the  usurped  power  of 
the  pope  being  now  for  ever  routed  and  destroyed,  ail  his  connections  with 
this  island  cut  off,  the  crown  restored  to  its  supremacy  over  spiritual  men 
and  causes,  and  the  patronage  of  bishoprics  being  once  more  indisputably 
vested  in  the  king.  And,  had  the  spiritual  courts  been  at  this  time  re- 
united to  the  civil,  we  should  have  seen  the  old  Saxon  constitution  with 
regard  to  the  ecclesiastical  polity  completely  restored. 

With  regard  also  to  our  civil  polity,  the  statute  of  wills,  and  the  statute 
of  uses  (both  passed  in  the  reign  of  this  prince),  lilade  a  great  alteration 
as  to  property :  the  former,  by  allowing  the  devise  of  real  estates  by  will. 
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which  before  wu  in  general  forbidden  ;  the  latter,  by  endeaTooring  to  de- 
etroy  the  intricate  nicety  of  uses^  though  the  narrowness  and  pedantry  of 
the  conrts  of  common  law  prevented  this  statute  from  having  its  full  bene- 
ficial effect.  And  thence  the  courts  of  equity  assumed  a  jurisdiction,  dic- 
tated by  common  justice  and  common  sense :  which  however  arbitrarily 
exercised  or  productive  of  jealousies  in  its  infancy,  has  at  length  been  ma- 
tured into  a  most  elegant  system  of  rational  jurisprudence ;  Ste  principles 
of  which  (notwithstanding  they  may  differ  in  forms)  are  now  equally 
adopted  by  the  courts  of  both  law  and  equity.  From  the  statute  of  uses, 
and  another  statute  of  the  same  antiquity  (which  protected  estates  for 
years  from  being  destroyed  by  the  reversioner),  a  remarkable  alteration 
took  place  in  the  mode  of  conveyancing :  the  ancient  assurance  by  feoff- 
ment and  livery  upon  the  land  being  now  very  seldom  practised,  since  the 
more  easy  and  more  private  invention  of  transferring  proper^,  by  secret 
conveyances  to  uses,  sAd  long  terms  of  years,  being  now  continu- 
ally created  in  mortgages  *axkL  family  settlements,  which  may  be  [*431] 
moulded  to  a  thousand  useful  purposes  by  the  ingenuity  of  an 
able  artist. 

The  farther  attacks  in  this  reign  upon  the  immunity  of  estates-tail, 
which  reduced  them  to  little  more  than  the  conditional  fees  at  the  common 
law,  before  the  passing  of  the  statute  de  dams ;  the  establishment  of  re- 
cognisances in  the  nature  of  a  statute-staple,  for  facUitating  the  raising  of 
money  upon  landed  security ;  and  the  introduction  of  the  bankrupt  laws, 
as  well  for  the  punishment  of  the  fraudulent,  as  the  relief  of  the  unfortu- 
nate, trader;  all  these  were  capital  alterations  of  our  legal  polity,  and 
highly  convenient  to  that  character,  which  the  English  began  now  to  re- 
assume,  of  a  great  commercial  people.  The  incorporation  of  Wales  with 
England,  and  the  more  uniform  administration  of  justice,  by  destroying 
aome  counties  palatine,  and  abridging  the  unreasonable  privileges  of  such 
as  remained,  added  dignity  and  strength  to  the  monarchy ;  and,  together 
with  the  numerous  improvements  before  observed  upon,  and  the  redress  of 
many  grievances  and  oppressions  which  had  been  introduced  by  his  father, 
will  ever  make  the  administration  of  Henry  VIII.  a  very  distinguished 
sera  in  the  annals  of  juridical  history. 

It  must  be  however  remarked,  that  (particularly  in  his  latter  years)  the 
royal  prerogative  was  then  strained  to  a  very  tyrannical  and  oppressive 
height ;  and,  what  was  the  worst  circumstance,  its  encroachments  were  es- 
tabUshed  by  law,  under  the  sanction  of  those  pusillanimous  parliaments, 
one  of  which,  to  its  eternal  disgrace,  passed  a  statute,  whereby  it  was  en- 
acted^ that  the  king's  proclamations  should  have  the  force  of  acts  of  parlia- 
ment ;  and  others  concurred  in  the  creation  of  that  amazing  heap  of  wild 
and  new-fangled  treasons,  which  were  slightly  touched  upon  in  a  former 
chapter  (/).  Happily  for  the  nation,  this  arbitrary  reign  was  succeeded  by 
the  minority  of  an  amiable  prince ;  during  the  short  sunshine  of  which, 
great  part  of  these  extravagant  laws  were  repealed.  And,  to  do 
justice  to  the  shorter  reign  of  queen  Mary,  *many  salutary  and  [*432] 
popular  laws,  in  civil  matters,  were  made  under  her  administra- 
tion ;  perhaps  the  better  to  reconcile  the  people  to  the  bloody  measures 
which  she  was  induced  to  pursue,  for  the  re-establishment  of  religious  sla- 
very :  the  well-concerted  schemes  for  effecting  which,  were  (through  the  pro- 
vidence of  God)  defeated  by  the  seasonable  accession  of  queen  Elizabeth. 

«  SMptfeSS. 
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The  religious  liberties  of  the  nation  being,  by  that  happy  event,  < 
blished  (we  trust)  on  an  eternal  basis  (though  obliged  in  their  infancy  to 
be  guarded,  against  papists  and  other  non-conformists,  by  laws  of  too  san- 
guinary a  nature) ;  i^e  forest-laws  having  fallen  into  disuse  ;  and  the  ad- 
ministration of  civil  rights  in  the  courts  of  justice  being  carried  on  in  a  re- 
gular course,  according  to  the  wise  institutions  of  king  Edward  the  First, 
without  any  material  innovations  ;  all  the  principal  grievances  introduced 
by  the  Norman  conquest  seem  to  have  been  gradually  shaken  off,  and  our 
Saxon  constitution  restored,  with  considerable  improvements  :  except  only 
in  the  continuation  of  tbe  military  tenures,  and  a  few  other  points,  which 
still  armed  the  crown  with  a  very  oppressive  and  dangerous  prerogative. 
It  is  also  to  be  remarked  that  the  spirit  of  enriching  the  clergy  and  endow- 
ing religious  houses  had  (through  the  former  abuse  of  it)  gone  over  to  such 
a  contrary  extreme,  and  the  princes  of  the  house  of  Tudor  and  their  fa- 
vourites had  fallen  with  such  avidity  upon  the  spoils  of  the  church,  that  a 
decent  and  honourable  maintenance  was  wanting  to  many  of  the  bishops 
and  clergy.  This  produced  the  restraining  statutes,  to  prevent  the  aliena- 
tions of  lands  and  tithes  belonging  to  the  church  and  universities.  The 
number  of  indigent  persons  being  also  greatly  increased,  by  withdrawing 
the  alms  of  the  monasteries,  a  plan  was  formed  in  the  reign  of  queen  Eli- 
zabeth, more  humane  and  beneficial  than  even  feeding  and  clothing  of  mil- 
lions ;  by  affording  them  the  means  (with  proper  industry)  to  feed  and 
to  clothe  themselves.  And,  the  farther  any  subsequent  plans  for  maintain- 
ing the  poor  have  departed  from  this  institution,  the  more  impracticable 

and  even  pernicious  their  visionary  attempts  have  proved. 
[*433]        ^However,  considering  the  reign  of  queen  Elizabeth  in  a  great 

and  political  view,  we  have  no  reason  to  regret  many  subsequent 
alterations  in  the  English  constitution.  For,  though  in  general  she  was  a 
wise  and  excellent  princess,  and  loved  her  people ;  though  in  her  time 
trade  flourished,  riches  increased,  the  laws  were  duly  administered,  the  na- 
tion was  respected  abroad,  and  the  people  happy  at  home :  yet,  the  in- 
crease of  the  power  of  the  star-chamber,  and  the  erection  of  the  high  com- 
mission court  in  matters  ecclesiastical,  were  the  work  of  her  reign.  She 
also  kept  her  parliament  at  a  very  awful  distance :  and  in  many  particu- 
lars she,  at  times,  would  carry  the  prerogative  as  high  as  her  most  aibi- 
trary  predecessors.  It  is  true,  she  very  seldom  exerted  this  prerogative,  so 
as  to  oppress  individuals  ;  but  still  she  had  it  to  exert :  and  therefore  the 
felicity  of  her  reign  depended  more  on  her  want  of  opportunity  and  incli- 
nation, than  want  of  power,  to  play  the  fyrant.  This  is  a  high  encomium 
on  her  merits  but  at  the  same  time  it  is  sufficient  to  shew,  that  these  were 
not  those  golden  days  of  genuine  liberty  that  we  formerly  were  taught  to 
believe :  for,  surely,  the  true  liberty  of  the  subject  consists  not  so  much 
in  the  gracious  behaviour,  as  in  the  limited  power,  of  the  sovereign. 

The  great  revolutions  that  had  happened,  in  manners  and  in  property, 
had. paved  the  way,  by  imperceptible  yet  sure  degrees,  for  as  great  a  revo- 
lution in  government :  yet,  while  that  revolution  was  effecting,  the  crown 
became  more  arbitrary  than  ever,  by  the  progress  of  those  very  means, 
which  afterwards  reduced  its  power.  It  is  obvious  to  every  observer,  that, 
till  the  close  of  the  Lancastrian  civil  wars,  the  property  and  the  power  of 
^  the  nation  were  chiefly  divided  between  the  king,  the  nobiUty,  and  the  cler- 
gy. The  commons  were  generally  in  a  stat^  of  groat  ignorance ;  their 
personal  wealth,  beforo  the  extension  of.  trade,  was  comparatively  small ; 
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and  the  nature  of  kh^ir  landed  property  was  such,  as  kept  them  in  contin- 
ual dependence  upon  their  feodal  lord,  being  Jisually  some  power- 
ful baron,  some  opulent  abbey,  *or  sometimes  the  king  himself.  [*434] 
Though  a  notion  of  general  liberty  had  strongly  pervaded  and 
animated  the  whole  constitution,  yet  the  particular  liberty,  the  natural 
equali^,  and  personal  independence  of  individuals,  were  litUe  regarded  or 
thought  of ;  nay,  even  to  assert  them  was  treated  as  the  height  of  sedition 
and  rebellion.  Our  ancestors  heard,  withMetestation  and  horror,  those  sen- 
timents rudely  delivered,  and  pushed  to  most  absurd  extremes,  by  the  vio- 
lence of  a  Cade  ai^  a  Tyler ;  which  have  since  been  applauded,  with  a 
seal  almost  rising  to  idolatry,  when  softened  and  recommended  by  the 
eloquence,  the  operation,  and  the  arguments  of  a  Sidney,  a  Locke,  and 
a  Milton. 

But  when  learning,  by  the  invention  of  printing  and  the  progress  of  re- 
ligous  reformation,  began  to  be  universally  disseminated  ;  when  trade  and 
navigation  were  suddenly  carried  to  an  amazing  extent,  by  the  use  of  the 
compass  and  the  consequent  discovery  of  the  Indies  ;  the  minds  of  men, 
thus  enlightened  by  science  and  enlarged  by  observation  and  travel,  began 
to  entertain  a  more  just  opinion  of  the  dignity  and  rights  of  mankind.  An 
inundation  of  wealth  flowed  in  upon  the  merchants,  and  middling  rank ; 
while  the  two  great  estates  of  the  kingdom,  which  formerly  had  balanced 
the  prerogative,  the  nobili^  and  clergy,  were  greatly  impoverished  and 
weakened.  The  popish  clergy,  delected  in  their  frauds  and  abuses,  expo* 
sed  to  the  resentment  of  the  populace,  and  stripped  of  their  lands  and 
revenues,  stood  trembling  for  their  very  existence.  The  nobles,  enervated 
by  the  refinements  of  luxury  (which  knowledge,  foreign  travel,  and  the 
progress  of  the  politer  arts,  are  too  apt  to  introduce  with  themselves),  and 
fired  with  disdain  at  being  rivalled  in  magnificence  by  the  opulent  citizens, 
fell  into  enormous  expenses  ;  to  gratify  which  they  were  permitted,  by  the 
policy  of  the  times,  to  dissipate  Sieir  overgrown  estates,  and  alienate  their 
ancient  patrimonies.  This  gradually  reduced  their  power  and  their  influ- 
ence within  a  very  moderate  bound :  while  the  king,  by  the  spoil  of  the 
monasteries  and  itie  great  increase  of  the  customs,  grew  rich,  in- 
dependent, and  haughty  ;  and  the  *commons  were  not  yet  sensi-  [*435] 
ble  of  the  strength  they  had  acquired,  nor  urged  to  examine  its  ex- 
tent by  new  bimhens  or  oppressive  taxations,  during  the  sudden  opulence 
of  the  exchequer.  Intent  upon  acquiring  new  riches,  and  happy  in  being 
freed  from  the  insolence  and  tyranny  of  &e  orders  more  immediately  above 
them,  they  never  dreamed  of  opposing  the  prerogative  to  which  they  had 
been  so  little  accustomed ;  much  less  of  taking  the  lead  in  opposition,  to 
which  by  their  weight  and  their  property  they  were  now  entitled.  The 
latter  years  of  Henry  the.  Eighth  were  therefore  the  times  of  the  greatest 
despotism  that  have  been  known  in  this  island  since  the  death  of  William 
the  Norman  :  the  prerogative  as  it  then  stood  by  common  law  (and  much 
more  when  extended  by  act  of  parliament),  being  too  large  to  be  endured 
in  a  land  of  liberty. 

Queen  Elizabeth,  and  the  intermediate  princes  of  the  Tudor  line,  had 
almost  the  same  legal  powers,  and  sometimes  exerted  them  as  roughly,  as 
their  father  king  Henry  the  Eighth.  But  the  critical  situation  of  that 
piincess  with  regard  to  her  legitimacy^  her  religion,  her  enmity  with  Spain, 
and  her  jealousy  of  the  queen  of  Scots,  occasioned  greater  caution  in  her 
conduct.    She  probably,  or  her  able  advisers,  had  penetration  enough-  to 
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disceni  how  the  power  of  the  kingdom  had  gndually  shifVed  its  channel, 
and  wisdom  enough  not  to  proyoke  the  commons  to  discover  and  feel  their 
strength.  She  therefore  threw  a  veil  over  the  odious  put  of  prerogative  ; 
which  was  never  wantonly  thrown  aside,  but  only  to  answer  some  im- 
portant purpose:  and,  thou^  the  royal  treasury  no  loneer  overflowed 
with  the  wealth  of  the  clergy,  which  had  been  all  granted  out,  and  had 
contributed  to  enrich  the  people,  she  asked  for  supplies  with  such  mode- 
ration, and  managed  them  with  so  much  economy,  that  the  commons  were 
happy  in  obliging  her.  Such,  in  short,  were  her  circumstances,  her  ne* 
cessities,  her  wisdom,  and  her  good  disposition,  that  never  did  a  prince  so 
long  and  so  entirely,  for  the  space  of  half  a  century  together,  reign  in  the 

affections  of  the  people. 
[*436]        *0n  the  accession  of  king  James  I.,  no  new  degree  of  royal 

power  was  added  to,  or  exercised  by  him ;  but  such  a  sceptre  was 
too  weighty  to  be  wielded  by  such  a  hand.  The  unreasonable  and  im- 
prudent exertion  of  what  was  then  deemed  to  be  prerogative,  upon  trivial 
and  unworthy  occasions,  aod  the  claim  of  a  more  absolute  power  inhermit 
in  the  kingly  office  than  had  ever  been  earned  into  practice,  soon  awakened 
the  sleeping  lion.  The  people  heard  with  astonishment  doctrines  preached 
from  the  throne  and  the  pulpit,  subversive  of  liberty  and  property,  and  all 
the  natural  rights  of  humanity.  They  examined  into  the  divinity  of  thb 
claim,  and  found  it  weddy  and  fallaciously  supported  :  and  common  rea^ 
son  assured  them,  that  if  it  were  of  human  origin,  no  constitution  could 
establish  it  without  power  of  revocation,  no  precedent  could  sanctify,  no 
length  of  time  could  confirm  it.  The  leaders  felt  the  pulse  of  the  nation, 
and  found  they  had  ability  as  well  as  inclination  to  resist  it :  and  ac- 
cordingly resisted  and  opposed  it,  whenever  the  pusillanimous  temper  of 
the  reigning  monarch  had  courage  to  put  it  to  the  trial ;  and  they  gained 
some  little  victories  in  the  cases  of  concealments  ;  monopolies,  and  the  dis- 
pensing power.  In  the  mean  time,  very  little  was  done  for  the  improve- 
ment of  private  justice,  except  the  abolition  of  sanctuaries,  and  the  exten- 
xsion  of  the  bankrupt  iawa,  the  limitation  of  suits  and  actions,  and  the  regu- 
lating of  informations  upon  penal  statutes.  For  I  cannot  class  the  laws 
against  witchcraft  and  conjuration  under  the  head  of  improvements ;  nor 
did  the  dispute  between  lord  Ellesmere  and  sir  Edward  Coke,  concerning 
the  powers  of  the  court  of  chancery,  tend  much  to  the  advancement  of  jus- ' 
tice. 

Indeed  when  Charles  the  First,  succeeded  to  the  crown  of  his  father,  and 
attempted  to  revive  some  enormities,  which  had  been  dormant  in  the  reign 
of  king  James,  the  loans  and  benevolences  extorted  from  the  subject,  £e 
arbitrary  imprisonments  for  refusal,  the  exertion  of  martial  law  in  time  of 

peace,  and  other  domestic  grievances,'  clouded  the  morning  of  that 
[*437]    ^misguided  prince's  reign  ;  which,  though  the  noon  of  it  began  a 

little  to  brighten,  at  last  went  down  in  blood,  and  left  the  whole 
kingdom  in  darkness.  It  most  be  acknowledged  that,  by  the  petition  oi 
right,  enacted  to  abolish  these  encroachments,  the  English  constitution  re- 
ceived great  alteration  and  improvement.  But  there  still  remained  the 
latent  power  of  the  forest-laws,  which  the  crown  most  unseasmiably  re- 
vived. The  legal  jurisdiction  of  the  star-chamber  and  high  commissioii 
courts  was  extremely  great ;  though  their  usurped'  authority  was  greater. 
And  if  we  add  to  ^ese  the  disuse  of  parliamMits,  the  ill^imed  zeal  and 
despotic  proceedings  of  the  ecclesiastical  governors  in  matters  of  ] 
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difference,  together  with  the  arbitrary  leties  of  tonnage  and  poundage, 
ship-money,  and  other  projects,  we  may  see  grounds  most  amply  sufficient 
for  seeking  redress  in  a  legal  constitutional  way.  This  redress,  when 
sought,  was  also  constitutionally  giyen :  for  all  these  oppressions  were  ac- 
tually abolished  by  the  king  in  parliament,  before  the  rebellion  broke  out, 
by  the  several  statutes  for  triennial  pariiaments,  for  abolishing  the  star- 
chamber  and  high  commission  courts,  for  ascertaining  the  extent  of  forests 
and  forest-laws,  for  renouncing  ship-money  and  other  exactions,  and  for 
giving  up  the  prerogative  of  knighting  the  lung's  tenants  in  eapitn  in  conse- 
quence of  their  feodal  tenures ;  &ough  it  must  be  acknowledged  that  these 
concessions  were  not  made  with  so  good  a  grace,  as  to  concihate  the  con- 
fidence of  the  people.  Unfortunately,  either  by  his  own  mismanagement, 
or  by  the  arts  of  his  enemies,  the  king  had  lost  the  reputation  of  sincerity; 
which  is  the  greatest  unhappiness  that  can  befal  a  prince  Though  he 
formerly  had  strained  his  prerogative,  not  only  beyond  what  the  genius  of 
the  present  times  would  bear,  but  also  beyond  the  examples  of  former  ages^ 
he  had  now  consented  to  reduce  it  to  a  lower  ebb  than  was  consistent  with 
monarchical  government.  A  conduct  so  opposite  to  his  temper  and  prin- 
ciples, joined  with  some  rash  actions  and  unguarded  exinressions,  made  the 
people  suspect  that  this  condescension  was  merely  temporary.  Flushed 
therefore  with  the  success  they  had  gained,  fired  with  resentment 
for  past  oppressions,  *and  dreading  the  consequences  if  the  king  [*438] 
should  regain  his  power,  the  popular  leaders  (who  in  all  ages  have 
called  themselves  the  people)  began  to  grow  insolent  and  ungovernable : 
their  insolence  soon  rendered  them  desperate :  and  despair  at  length  forced 
them  to  join  with  a  set  of  military  hypocrites  and  enthusiasts,  who  over- 
turned the  church  and  monarchy,  and  proceeded  with  deliberate  solemnity 
to  the  trial  and  murder  of  their  sovereign.  ' 

I  pass  by  the  crude  and  abortive  schemes  for  amending  the  laws  in  the 
times  of  confusion  which  followed ;  the  most  promising  and  sensible  where- 
of (such  as  the  establishment  of  new  trials^  the  abolition  of  feodal  tenures, 
the  act  of  navigation,  and  some  others)  were  adopted  in  the 

y.  Fiilh  period,  which  I  am  next  to  mention,  vii.  after  the  restoration 
of  king  Charles  IL  Immediately  upon  which,  the  principal  remaining 
grievance,  the  doctrine  and  consequences  of  military  tenures,  were  taken 
away  and  abolished,  except  in  the  instance  of  corruption  df  inheritable 
blood,  upon  attainder  of  treason  and  felony.  And  though  the  monarch, 
in  whose  person  the  regal  government  was  restored,  and  with  it  our  an- 
cient constitution,  deserves  no  commendation  from  posterity,  yet  in  his 
reign  (wicked,  sanguinary,  and  turbulent  as  it  was),  the  concurrence  of 
happy  circumstances  was  such,  that  from  thence  we  may  date  not  oidy 
the  re-establishment  of  our  church  and  monarchy,  but  also  the  complete 
restitution  of  English  liberty,  for  the  first  time  since  its  total  abolition  at  the 
conquest.  For  therein  not  only  these  slavish  tenures,  the  badge  of  foreign 
dominion,  with  all  their  oppressive  appendages,  were  removed  firom  incnm- 
bering  the  estates  of  the  subject ;  but  also  an  additional  security  of  his 
person  from  imprisonment  was  obtained  by  that  great  bulwark  of  our  con- 
stitution, the  habeas  corpus  act.  These  two  statutes,  with  regard  to  our 
property  and  persons,  form  a  second  magna  carta,  as  beneficial  and  effec- 
tual as  that  of  Running-Mead.  That  only  pruned  the  luxuriances  of 
the  feodal  system;  but  the  statute  of  Charles  the  Second  extir- 
pated all  its  'slaveries;  except  perhaps  in  copyhold  tenure;  and   [*439] 
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tKere  also  they  are  now  in  great  measure  enervated  by  gradual  < 
and  the  interposition  of  our  courts  of  justice.  Magna  carta  only,  in  gene- 
ral terms,  declared,  that  no  man  shall  be  imprisoned  contrary  to  law :  the 
habeas  corpus  act  points  him  out  effectual  means,  as  well  to  release  him- 
self, though  committed  even  by  the  king  in  council,  as  to  punish  all  those 
who  shall  thus  unconstitutiomdly  misuse  him. 

To  these  I  may  add  the  abolition  of  the  prerogatives  of  purveyance 
and  pre-emption ;  the  statute  for  holding  triennial  parliaments ;  the  test 
and  corporation  acts,  which  secure  both  our  civil  and  religious  liberties  ; 
the  abolition  of  the  writ  de  haeretico  comburendo ;  the  statute  of  frauds  and 
perjuries,  a  great  and  necessary  security  to  private  property ;  the  statute 
for  distribution  of  intestates'  estates,  and  that  of  amendments  and  jsofaUs^ 
which  cut  off  those  superfluous  niceties  which  so  long  had  disgraced  our 
courts  ;  together  with  many  other  wholesome  acts  that  were  passed  in  this 
reign,  for  the  benefitof  navigation  and  the  improvementof  foreign  commerce : 
and  the  whole,  when  we  lULewise  consider  the  freedom  from  taxes  and  ar- 
mies which  the  subject  then  enjoyed,  will  be  sufficient  to  demonstrate  this 
truth,  "  that  the  constitution  of  England  had  arrived  to  its  full  vigour,  and 
the  true  balance  between  liberty  and  prerogative  was  happily  established 
by  law,  in  the  reign  of  king  Charles  the  Second." 

It  is  far  from  my  intention  to  palliate  or  defend  many  very  iniquitous 
j^oceedings,  contrary  to  all  law^  in  that  reign,  through  the  artifice  of  wicked 
politicians,  both  in  and  out  of  employment.  What  seems  incontestible  is 
this ;  that  by  the  law  (m),  as  it  then  stood  (notwithstanding  some  invidious, 
nay  dangerous,  branches  of  the  prerogative  have  since  been  lop- 
[*440]  ped  *off,  and  the  rest  more  clearly  defined),  the  people  had  as 
large  a  portion  of  real  liberty  as  is  consistent  with  a  state  of  so- 
ciety ;  and  sufficient  power,  residing  in  their  own  hands,  to  assert  and  pre- 
serve that  liberty,  if  invaded  by  the  royal  prerogative.  For  which  I  need 
but  appeal  to  the  m<^morable  catastrophe  of  the  next  reign.  For  when 
king  Charles's  deluded  brother  attempted  to  enslave  the  nation,  he  found  it 
was  beyond  his  power:  the  people  both  could,  and  did,  resist  him;  and, 
in  consequence  of  such  resistance,  obliged  him  to  quit  his  enterprise  and 
his  throne  together.  Which  introduces  us  to  the  last  period  of  our  legal 
history;  viz. 

YI.  From  the  revolution  in  1688  to  the  present  time.  In  this  peiiod 
many  laws  have  passed  ;  as  the  biU  of  rights,  the  toleration-act,  the  act 
of  settlement  with  its  conditions,  the  act  for  uniting  England  with  Scot- 
land and  some  others :  which  have  asserted  our  liberties  in  more  clear  and 
emphatical  terms ;  have  regulated  the  succession  of  the  crown  by  parlia- 
ment, as  the  exigencies  of  religious  and  civil  freedom  required ;  Inve  con- 
firmed, and  exemplified,  the  doctrine  of  resistance,  when  the  executive 
magistrate  endeavours  to  subvert  the  constitution ;  have  maintained  the 
superiority  of  the  laws  above  the  king,  by  pronouncing  his  dispensing 
power  to  be  illegal ;  have  indulged  tender  consciences  with  every  religious 
liberty,  consistent  with  the  safety  of  the  state ;  have  established  triennial, 
since  turned  into  septennial,  elections  of  members  to  serve  in  parliament; 
have  excluded  certain  officers  from  the  house  of  commons ;  have  restrain- 
ed the  king's  pardon  from  obstructing  parliamentary  impeachments;  have 
imparted  to  aU  the  lords  an  equal  right  of  trying  their  fellow-peers;  have 

(m)  The  point  oftime  at  which  I  woold  choose  to  paned,  and  that  forlioensingtiie  mess  had  expired; 
to.  this  ikeonticdL  peifectionof  our  public  law,  is  though  the  yean  which  immedjately  followed  ft 
ia  the  year  1079 ;  after  the  haheaa  csfyw  act  was    were  tunes  of  great  prmeHe&i  oppressiott. 
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regelated  trials  for  high  treason ;  have  afforded  our  posterity  a  hope  that 
corruption  of  blood  may  one  day  be  abolished  and  forgotten ;  have  {by 
the  desire  of  his  present  majesty)  set  bounds  to  the  civil  list,  and  placed 
the  administration  of  that  revenue  in  hands  that  are  accountable  to  par* 
tiament ;  and  have  (by  the  like  desire)  made  the  judges  completely  inde- 
pendent of  the  king,  his  ministers,  and  his  successors.  Yet, 
though  these  provisions  have,  in  appearance  and  ^nominally,  ro-  [*441] 
duced  the  strength  of  the  executive  power  to  a  much  lower  ebb 
than  in  the  preceding  period ;  if  on  the  other  hand  we  throw  into  the  oppo- 
site scale  (what  perhaps  the  immoderate  reduction  of  the  ancient  preroga- 
tive may  have  rendered  in  some  degree  necessary)  the  vast  acquisition  of 
force,  arising  from  the  riot-act,  and  the  annual  expedience  of  a  standing 
army ;  and  the  vast  acquisition  of  personal  attachment,  arising  from  the 
magnitude  of  the  national  debt,  and  the  manner  of  levying  those  yearly 
millions  that  are  appropriated  to  pay  the  interest ;  we  shall  find  that  the 
crown  has,  gradually  and  imperceptibly,  gained  almost  as  much  in  influence 
as  it  has  apparently  lost  in  prerogative. 

The  chief  alterations  of  moment  (for  the  time  would  fail  me  to  descend 
to  mmtffue)  in  the  administration  of  private  justice  during  this  period,  are 
the  solemn  recognition  of  the  law  of  nations  with  respect  to  the  rights  of 
embassadors :  the  cutting  off,  by  the  statute  for  the  amendment  of  the 
law,  a  vast  number  of  excrescences,  that  in  process  of  time  had  sprung 
out  of  the  practical  part  of  it :  the  protection  of  corporate  rights  by  the 
improvements  in  writs  of  mandamus,  and  informations  in  nature  of  ^o  umit- 
ranto :  the  regulations  of  trials  by  jury,  and  the  admitting  witnesses  for 
prisoners  upon  oath  :  the  farther  restraints  upon  alienation  of  lands  in  mort- 
main: the  annihilation  of  the  terrible  judgment  of  peine  fart  et  dure:  the 
extension  of  the  benefit  of  clergy,  by  abolishing  the  pedantic  criterion  of 
reading:  the  counterbalance  to  this  mercy,  by  the  vast  increase  of  capital 
punbhment ;  the  new  and  effectual  methods  for  the  speedy  recovery  of 
.rents :  the  improvements  which  have  been  made  in  ejectments  for  the 
trying  of  titles  :  the  introduction  and  establishment  of  paper-credit,  by  in- 
dorsements upon  bills  and  notes,  which  have  shewn  the  legal  possibility 
and  convenience  (which  our  ancestors  so  long  doubted)  of  assigning  a 
ckose  in  action ;  the  translation  of  all  legal  proceedings  into  the  EngUsh 
language :  the  erection  of  courts  of  conscience  for  recovering  small  debts, 
and  (which  is  much  the  better  plan)  the  reformation  of  county  courts: 
the  great  system  of  marine  jurisprudence,  of  which  the  founda- 
tions have  been  laid,  by  clearly  ^developing  the  principles  on  [*442] 
which  policies  of  insurance  are  founded,  and  by  happily  applying 
those  principles  to  particular  cases :  and,  lastly,  the  liberality  of  sentiment, 
which  (though  late)  has  now  taken  possession  of  our  courts  of  common 
law,  and  induced  them  to  adopt  (where  facts  can  be  clearly  ascertained) 
the  same  principles  of  redress  as  have  prevailed  in  our  courts  of  equity, 
from  the  time  that  lord  Nottingham  presided  there ;  and  this,  not  only 
where  specially  impowered  by  particular  statutes  (as  in  the  case  of  bonds, 
mortgages,  and  set-offs),  but  by  extending  the  remedial  influence  of  the 
equitable  writ  of  trespass  on  the  case  according  to  its  primitive  institution 
by  king  Edward  the  First,  to  almost  every  instance  of  injustice  not  reme- 
died by  any  other  process.  And  these,  I  think,  are  all  the  material  altera- 
tions that  have  happened  with  respect  to  private  justice  in  the  coarse  of 
the  present  centuiy. 
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Thus  theiefore,  for  the  amiiBemeat  and  instruction  of  die  student,  I 
have  endeavoured  to  delineate  some  rude  outlines  of  a  plan  for  the  his- 
tory of  our  laws  and  liberties ;  from  their  first  rise  and  gradual  progress, 
among  our  British  and  Saxon  ancestors,  till  their  total  eclipse  at  the 
Norman  conquest ;  from  which  they  haye  gradually  emerged,  and  ris^i 
to  the  perfection  they  now  enjoy,  at  different  periods  of  time.  We 
have  seen,  in  the  course  of  our  inquiries,  in  this  and  the  former  books» 
that  the  fundamental  maxims  and  rules  of  the  law,  which  regard  the 
rights  of  persons,  and  the  rights  of  things,  the  private  injuries  that  may 
be  offered  to  both,  and  the  crimes  which  affect  the  public,  have  been  and 
are  every  day  improving,  and  are  now  fraught  with  the  accumulated 
wisdom  of  ages  ;  that  the  forms  of  administering  justice  came  to  perfection 
under  Edward  the  First ;  and  have  not  been  much  varied,  nor  always  U« 
the  better,  since :  that  our  religious  liberties  were  fully  established  at  ike 
reformation :  but  that  the  recovery  of  our  civil  and  political  liberties  was  a 
work  of  longer  time ;  they  not  being  thoroughly  and  comjdetely  regained, 
till  afler  the  restoration  of  king  Charles,  nor  fully  and  explicitly  admow- 

lodged  and  defined,  till  the  sra  of  the  happy  revolution.  Of  a 
[*443]    constitution,  so  wisely  contrived,  *so  strongly  raised,  and  so  highly 

finished,  it  is  hard  to  speak  with  that  praise,  which  is  jusdy  and 
severely  its  due: — the  thorough  and  attentive  contemplation  of  it  will 
furnish  its  best  panegjnric.  It  hath  been  the  endeavour  of  these  commenta- 
ries, however  the  execution  may  have  succeeded,  to  examine  its  solid  foun- 
dations, to  mark  out  its  extensive  plan,  to  explain  the  use  and  distribution  of 
its  parts,  and  from  the  harmonious  concurrence  of  those  several  parts,  to 
demonstrate  the  elegant  proportion  of  the  whole.  We  have  taken  occa^ 
sion  to  admire  at  every  turn  the  noble  monuments  of  ancient  simplicity, 
and  the  more  curious  refinements  of  modem  art.  Nor  have  its  faults  been 
concealed  from  view  ;  for  faults  it  has,  lest  we  should  be  tempted  to  think  it 
of  more  than  human  structure ;  defects,  chiefly  arising  from  the  decays  of 
time,  or  the  rage  of  unskilful  improvements  in  later  ages.  To  sustain,  to  re- 
pair, to  beautify  this  noble  pile,  is  a  charge  intrusted  principally  to  the  no- 
biUty,  and  such  gentlemen  of  the  kingdom  as  are  delegated  by  their  coun- 
try to  parliament.  The  protection  of  thb  Liberty  of  Britain  is  a  duty 
which  they  owe  to  themselves,  who  enjoy  it ;  to  their  ancestors,  who  trans* 
mitted  it  down ;  and  to  their  posterity,  who  will  claim  at  their  hands  this, 
the  best  birthright,  and  noblest  inheritance  of  mankind. 
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Sect.  1.  Rmobd  or  mm  InuictmeUt  and  GoimonoN  or  Mmuxst, 
AT  THB  AMnn. 

Warwickshire, )  Bi  it  hemimbbrm),  that  at  the  general  session  of  the  8«Mkn  of 

to  wit,  )  lord  the  king  of  ofer  and  temUntr  holden  at  Warwick  JSL*"*  **^ 
in  and  for  the  said  county  of  Warwick,  on  Friday  the  twelfth  day  of  March  '"'"'^* 
in  the  second  year  of  the  reUn^  of  the  lord  George  the  third,  now  king  of 
Great  Britain,  before  sir  Michael  Foster,  knight,  one  of  the  jnstices  of  the 
said  lordUie  king  assigned  to  hold  pleas  before  the  king  himself,  sir  Edward 
Clire,  knight,  one  of  the  justices  of  the  said  lord  the  king,  of  his  court  of 
Common  Bench,  and  others  their  fellows,  jnstices  of  the  said  lord  the  king, 
assigned  by  letters  patent  of  the  said  lord  the  king,  under  his  great  seal  of  CommiMlond 
Great  Britain,  made  to  them  the  aforesaid  justices  and  others,  and  any  two 
or  more  of  them,  (whereof  one  of  them  the  said  sir  Michael  Foster  and  sir 
Edward  Clive,  the  said  lord  the  kin^  would  have  to  be  one)  to  inquire  (br 
the  oath  of  good  and  lawful  men  of  the  county  aforesaid,  by  whom  the  trutn 
of  the  matter  might  be  the  better  known,  and  by  odier  ways,  methods,  and 
means,  whereby  they  could  or  miffht  the  better  know,  as  well  within  liber- 
ties as  without)  more  fully  the  truth  of  all  treasons,  misprisions  of  treasons, 
insurrections,  rdMlUons,  counterfeitings,  clippings,  washings,  false  coinings, 
and  other  falsities  of  the  monies  of  Great  Britain,  and  of  other  kingdoms  or 
dominions  whatsoever;  and  of  all  murders,  felonies,  manslaughters,  killings, 
burglaries,  rapes  of  women,  nnlawAil  meetings  and  conventicles,  unlawful 
uttering  of  words,  unlawful  assemblies,  misprisions,  confederacies,  false  al- 
legations, trespasses,  riots,  routs,  retentions,  escapes,  contempts,  falsities, 
negligences,  concealiaaents,  maintenances^  oppressions,  champarties,  deceits, 
and  all  other  misdeeds,  offences,  isnd  injuries  whatsoever,  and  also  the  ac- 
cessaries of  the  same,  within  the  county  aforesaid,  as  well  within  liberties 
as  without,  by  whomsoever  and  howsoever  done,  had,  perpetrated,  and  com- 
mitted, and  by  whom,  to  whom,  when,  how,  and  in  what  manner;  and  of 
all  other  articles  and  circumstances  in  the  said  letters  patent  of  the  said  lord 
the  king  specified ;  the  premises  and  every  or  an^  of  them  howsoever  con- 
cerning; and  for  this  time  to  hear  and  determine  the  said  treasons  and  ^ffrmitm^ 
other  the  premises,  according  to  the  law  and  custom  of  the  realm  of  Eng-  »M»r, 
land;  and  also  keepers  of  the  peace,  and  justices  of  the  said  lord  the  king,  a^d  of  th» 
assigned  to  hear  and  determine  divers  felonies,  trespasses,  and  other  misde-  pMca. 
meanors  committed  within  the  county  aforesaid,  by  the  oaXh  of  sir  James 
Thomson,  baronet,  Charles  Roper,  Hen  it  Dawes,  Peter  Wilson,  Samuel  Onndjoiy. 
Rogers,  John  Dawson,  James  Phillips,  John  Mayo.  Richard  Savage,  Wil- 
liam Bell,  James  Morris,  Laurence  Hall,  and  Cnarles  Carter,  esquires, 
good  and  lawful  men  of  the  countv  aforesaid,  then  and  there  impanelled, 
sworn,  and  charged  to  inquire  for  the  said  lord  the  king  and  for  the  body  of 
the  said  countv,  it  is  presented;  That  Peter  Hunt,  late  of  the  parish  of  indictiBaat^ 
Lighthome  in  tne  said  county,  gentleman,  not  having  the  fear  of  Qod  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the 
fifth  day  of  Marcn  in  the  said  second  year  of  the  reign  of  the  said  lord  the 
king,  at  the  parish  of  Lighthome  aforesaid,  with  force  and  arms,  in  and 
upon  one  Samuel  Collins,  m  the  peace  of  God  and  of  the  said  lord  the  king 
then  and  there  being,  fekx&iously.  wilfully,  and  of  his  malice  aforethought, 
did  make  an  assault;  and  that  the  said  Peter  Hunt,  with  a  certain  drawn 
sword,  made  of  iron  and  steel,  of  the  value  of  five  shillings,  which  he  the 
said  Peter  Hunt  in  his  right  hand  then  and  there  had  and  held,  him  the 
said  Samuel  ColUns,  in  and  upon  the  left  side  of  the  belly  of  him  the  said 
Samuel  Collins  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  strike,  thrust,stab,  and  penetrate;  giving  unto  the  said  Samuel 
Colkns,  then  and  there,  with  the  sword  drawn  as  aforesaid,  in  and  upon 
^e  left  side  of  the  belly  of  him  the  said  Samuel  Collins,  one  mortal 
woimd  of  the  breadth  of  one  inch,  and  the  depth  of  nine  inches ;  of  which 
said  mortal  wound  he  the  said  Samuel  Collins,  at  the  parish  of  Lighthome 
aforesaid  in  the  said  county  of  Warwick,  flrom  the  said  fifth  day^  March 
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in  the  year  aforesaid  imtil  the  serenth  day  of  the  same  month  in  the  same 
year,  did  languish,  and  languishing  did  liye ;  on  which  said  serenth  day 
of  March  in  the  year  aforesaid,  the  said  Samnel  Collins,  at  the  parish  of 
Ldghthome  aforesaid,  in  the  county  aforesaid,  of  the  said  mortal  woond  did 
die :  and  so  the  jorors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the 
said  Peter  Hunt  him  the  said  SjBimael  Collins,  in  manner  and  form  afore- 
said, feloniously,  wilfally,  and  of  his  malice  aforethought,  did  kill  and  mur- 
der, against  the  peace  of  the  said  lord  the  now  king,  his  crown,  and  dig- 

C^iu.  nity.    WnsaEDPOK  the  sheriff  of  the  county  afores»aia  is  commanded,  that 

he  omit  not  for  any  lihertr  in  his  bailiwic,  but  that  he  take  the  said  Peter 
Hunt,  if  he  may  ha  founa  in  his  bailiwic.  and  him  saiely  keep,  to  answer 
to  the  felonj^  and  murder  whereof  he  stands  indicted.    Which  said  indict- 

gMl  daUvery.  ment  the  said  justices  of  die  lord  the  king  above  named,  ailerwards,  to  wit, 
at  the  delivery  of  the  saol  of  the  said  lora  the  king,  holden  at  Warwick  in 
and  for  the  county  aioresaid,  on  Fridaj  the  sixth  day  of  August,  in  the 
said  second  year  of  the  reign  of  the  said  lord  the  king,  before  the  right 
honourable  William  lord  Mansfield,  chief  justice  of  the  said  lord  the  king, 
assigned  »o  hold  pleas  before  the  king  himself,  sir  Sidney  Stafford  Smythe, 
knignt,  one  of  the  barons  of  the  exchequer  of  the  said  lord  the  king,  and 
others  their  fellows,  justices  of  the  said  lord  the  king,  assigned  to  deliver  his 
said  gaol  of  the  county  aforesaid  of  the  prisoners  therein  beinr,  by  their 

5 roper  hands  do  deliver  here  in  court  of  Record  in  form  of  the  Taw  to  be 
etermined.  And  AFTBRWiana,  to  wit,  at  the  same  delivery  of  the  gaol  of 
the  said  lord  the  king  of  his  county  aforesaid,  on  the  said  Friday  the  sixth 
day  of  August,  in  the  said  second  year  of  the  reign  of  the  said  lord  the  king, 
before  the  said  justices  of  the  lord  the  king  last  above  named  and  othen 
their  fellows  aforesaid,  here  cometh  the  said  Peter  Hunt,  under  the  custody 
of  William  Browne,  esquire,  sheriff  of  the  county  aforesaid,  (in  whose  cus- 
tody in  the  gaol  of  the  county  aforesaid,  for  the  cause  aforesaid,  he  had 
been  before  committed,}  beins  Drought  to  the  bar  here  in  his  proper  person 
by  the  said  sheriff,  to  wnom  he  is  here  also  committed:  And  foithwith  be- 
ing demanded  concerning  the  premises  in  the  said  indictment  above  specified 
FIm:  not  and  charged  upon  him,  how  he  will  acquit  himself  thereof,  he  saith,  that  he 
pottf,  J3  ^^  guilty  thereof;  and  thereof  for  good  and  eril  he  puts  himself  upon 

""**'  the  country :  And  John  Blencowe,  esquire,  clerk  of  the  assizes  for  the  coun- 

ty aforesaid,  who  prosecutes  for  the  said  lord  the  kin^  in  this  behalf,  doih 
Tmin*  the  like :  TnERfiPORE  let  a  jury  thereupon  here  immediately  come  before  the 

said  justices  of  the  lord  the  king  last  above  mentioned,  and  others  their  fel- 
lows aforesaid,  of  free  and  lawful  men  of  the  neighbourhood  of  the  said 
parish  of  LigDthome  in  the  county  of  Warwick  aforesaid,  by  whom  the 
truth  of  the  matter  may  be  the  better  known,  and  who  are  not  of  kin  to  the 
said  Peter  Hunt,  to  recognise  upon  their  oath,  whether  the  said  Peter  Hunt 
be  guilty  of  the  felony  and  muraer  in  the  indictment  aforesaid  above  speci- 
fied, or  not  guilty:  because  as  well  the  said  John  Blencowe,  who  prosecute? 
for  the  said  lord  the  kin^  in  this  behalf,  as  the  said  Peter  Hunt,  have  pat 
themselves  upon  the  said  jury.  And  the  jurors  of  the  said  jury  lijrthe  aid 
sheriff  for  thks  purpose  impuiclled  and  returned,  to  wit,  David  Williams, 
John  Smith,  Thomas  Home,  Charles  Nokes,  Richard  May,  Walter  Duke, 
Mauhew  Lion;  James  White,  William  Bates,  Oliver  Green,  Bartholomew 
Nash,  and  llenry  Long,  being  called,  come ;  who  being  elected,  tried,  and 
sworuj  to  speak  the  truth  of  and  concerning  the  premises,  upon  their  oath 
VerJict ;  gafl-  say,  that  the  said  Peter  Hunt  is  guilty  of  the  felony  and  muraer  aforesaid, 
ty  of  sMTltr.  on  him  above  charged  in  the  form  aforesaid,  as  by  the  indictment  aforesaid 
is  above  supposed  against  him ;  and  that  the  said  Peter  Hunt  at  the  time 
of  committmg  the  said  felony  and  murder,  or  at  any  time  since  to  this  time, 
had  not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  in  the  said 
county  of  Warwick,  or  elsewhere,  to  the  knowled^  'of  the  said  jurors  (11 
And  upon  this  it  is  forthwith  demanded  of  the  said  Peter  Hunt,  if  he  haih 
or  knoweth  any  thing  to  say,  wherefore  the  said  justices  here  ought  not 
upon  the  premises  and  verdict  aforesaid  to  proceed  to  judgment  and  execu- 
tion against  him :  who  nothing  further  saith,  unless  as  he  riefore  had  said. 
Bt  oT  Whxreupon,  all  and  singular  the  premises  being  seen,  and  by  the  said  jus- 
tices here  fully  understoiod,  rr  is  considbred  by  the  court  here,  that  the 
said  Peter  Hunt  be  taken  to  the  gaol  of  the  said  lord  the  king  of  the  f  *  * 


JttdolMBt 

dMih, 
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)  Thii  areiment  ii  now  rendered  unneoeesaiy.    See  7  and  6  Geo.  lY.  e.  28» 
p.387,B.(7> 
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eoQAty  of  Warwick  flrom  whence  he  came,  and  from  thence  to  the  place  of 
ezecation  on  Monday  now  next  ensuing,  being  the  ninth  day  of  this  instant- 
Angost,  and  there  be  hanged  by  the  neck  until  he  be  dead ;  and  that  after-  uddiMectko. 
wards  his  body  be  dissected  and  anatomized. 

Sbct.  3.    CoiryicnoN  of  Manslauoh«u 

upon  their  oath  say,  that  the  said  Peter  Hunt  is  not  guilty  Yerdlet:  not 
of  the  murder  aforesaid,  above  charged  upon  him;  bat  that  the  said  Feter  ^^^.^^ 
Hunt  is  guilty  of  the  felonious  slaying  of  the  aforesaid  Samuel  Collins;  and  Mrf£rt#gr 
that  hp  had  not  por  hath  any  goods  or  chattels,  lands  or  tenements,  at  the        ^^^  * 
time  of  the  felony  and  manslaughter  aforesaidf,  or  ever  afterwards  to  this 
time,  to  the  knowledge  of  the  said  jurors  (2).    And  immediately  it  ij^  de- 
manded of  the  said  Peter  Hunt,  if  he  hath  or  knoweth  any  thins  to  say, 
wherefore  the  said  justices  here  ought  not  upon  the  i|remises  ana  verdict 
aforesaid  to  proceed  to  judgment  and  execution  against  him :  who  saith  Ctoxsy  pnyad. 
that  he  is  a  cierk,  and  prayeth  the  benefit  of  cler^  to  be  allowed  him  in  this 
behalf.    Whsrbupon.  all  and  singular  the  premises  being  seen,  and  by  the  Judgment  to 
said  justices  here  fully  understood,  it  is  considered  by  the  court  here,  that  JJ-*^SJSf  ^ 
the  said  Peter  Hunt  be  burned  in  his  left  hand,  and  delivered.    Ana  im-  SaUrinSL 
mediatelr  he  is  burned  in  his  left  hand,  and  is  delivered,  according  to  the 
form  of  the  statute  (3). 

8b€T.  3.  Emtrt  op  k  TauL  iNVTAima  in  ths  Codst  of  Kino's  Bench,  upon 
A  coLLATsaAL  Imos;  and  Bxjle  of  Court  for  Execution  thereon. 

MUkaeimas  Term,  in  Uu  Sixth  Year  of  ike  Reign  of 
King  George  the  Third, 

Kent;  The  King  )  The  prisoner  at  the  bar  being  brought  into  this  court 
against         \     in  custodv  of  the  sheriff  of  the  county  of  Sussex,  hf 
Thomas  Rogers.  )     virtue  or  his  majestr's  writ  of  habeas  corpus,  rr  is  aMcm  Mnm«, 
ORDERED  that  the  said  writ  and  the  return  thereto  be  filed.    And  it  appear-  ^^^  ^^ 
ing  by  a  certain  record  of  attainder,  which  hath  been  removed  into  this  *»*"^*'  '•^  t 
court  oy  his  majesty's  writ  of  certiorari,  that  the  prisoner  at  the  bar  stands  f^  folonr  and 
attainted,  by  the  name  of  Thomas  Roeers,  of  felony  for  a  robbery  on  the  lobbery. 
highway,  and  the  said  orisoner  at  the  bar  having  heard  the  record  of  the 
said  attainder  now  reaa  to  him,  is  now  asked  by  the  court  here,  what  he  MonerMkad 
hath  to  say  for  himself,  why  the  court  here  should  not  proceed  to  award  ex-  JJ^bitaJ^ 
ecution  against  him  upon  the  said  attainder.    He  for  plea  saith,  that  he  is  wucotkm. 
not  the  same  Thomas  Rogers  in  the  said  record  of  attainder,  named,  and  Plea;  not  tihe 
against  whom  judgment  was  pronounced :  and  this  he  is  readv  to  verify  and  ■•■">•  P«w»- 
prove,  dfcc.    To  which  said  plea  the  honourable  Charles  Yorke,  esquire,  at-  ^^^,^„^. 
tomcy  general  of  our  nresent  sovereign  lord  the  king,  who  for  our  said  lord  "•P"***'*""» 
the  king  in  this  behaif  prosecuteth,  being  now  present  here  in  court,  and 
having  heard  what  the  said  prisoner  at  the  bar  hath  now  alleged,  for  our 
said  lord  the  king  by  way  of  reply  saith.  that  the  said  prisoner  now  here  at 
the  bar  is  the  same  Thomas  Rogers  in  the  said  recordf  of  attainder  named,  aveirinffthAi 
and  aninst  whom  judgment  was  pronoiuced  as  aforesaid ;  and  this  he  ^  ^' 
prayetn  may  be  inquired  into  by  the  country;  and  the  said  prisoner  at  the  Imqo joined, 
oar  doth  the  like:  Therefore  let  a  jury  in  this  behalf  immediately  come  VcmrvawBid- 
here  into  court,  by  whom  the  truth  of  the  matter  will  be  the  better  known,  •*««««^«»"' 
and  who  have  no  affinity  to  the  said  prisoner,  to  try  upon  their  oath,  whether 
the  said  prisoner  at  the  oar  be  the  same  Thomas  Rogers  in  the  said  record 
of  attainder  named,  and  against  whom  judgment  was  so  pronounced  as 
aforesaid,  or  not;  because  as  well  the  said  Charles  Yorke,  esquire,  attorney 
ffeneral  of  our  said  lord  the  king,  who  for  our  said  lord  the  king  in  this  be- 
half prosecutes,  as  the  said  prisoner  at  the  bar,  have  put  themselves  in  this 
behalf  upun  the  said  jury.    And  immediately     ereupon  the  said  jury  come  Juy  iwonL 
here  into  court:  and  being  elected,  tried,  and  sworn  to  speak  the  truth 
touching  and  concerning  the  premises  aforesaid,  and  having  heard  the  said 
record  read  to  them,  do  say  jnpon  their  oath,  that  the  said  prisoner  at  the  bar  Verttet:  fbit 
is  the  same  Thomas  Rogers  in  the  said  record  of  attamder  named,  and  he  !•  the  sum. 
against  whom  judgment  was  so  pronounced  as  aforesaid,  in  manner  and  form 

(2)  See  pneeding  note.  lY.  e.  25,  7  and  8  Geo.  lY.  e.  28,  enta,  p^ 

(3)  Benefit  of  cleigy  and  bainiiu[  in    374,  n.  (8),  this  form  wiU  require  altei»> 
Um  hand  being  now  aboUahedi  see  6  Geo.    tion  aoeoraio^y. 
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M  the  said  attoinay  g«aenl  bath  bj  his  said  replieatkn  to  the  nid  plea«f 
the  said  prisoner  now  here  at  the  1^  allegred.  Ami  bbubtpon  the  ssid  at* 
torney  geneial  on  behalf  of  oar  said  lord  the  kin^  now  prayetb,  that  the 
court  here  woald  proceed  to  award  execution  against  him  the  said  Thames 
AwBrd  of  ax*-  Rogers  upon  the  said  attainder.  Whebeupon,  all  and  singular  the  premises 
"""*  being  now  seen  and  fUUy  understood  by  the  court  here,  it  is  oebibeo  by 

the  court  here,  that  ezecation  be  done  upon  the  said  prisoner  at  the  bar  for 
the  said  felony  in  porsnance  of  the  said  jndipnent,  according  to  doe  form  of 
law :  Ann  it  is  lastly  ordered,  that  he  the  said  Thomas  Rogers,  the  prisoner 
at  the  bar,  be  now  committed  to  the  custody  of  the  sheriff  of  the  county  of 
Kent  (now  also  present  here  in  court)  for  the  purpose  aforesaid ;  and  that 
the  said  sheriff  of  Kent  do  execution  upon  the  said  defendant  the  prisoner 
at  the  bar  for  the  said  felony,  in  pursuance  of  the  said  judgment,  aecording 
to  due  form  of  law.       On  the  motion  of  Mr.  Attorney  GenersL 

By  the  Court 

Sscr.  4.    Wabrant  op  Exscunoif  on  Jinxaoarr  op  Dba^  it  the  nanoiAw. 

QaOL  DELIVEaT  IN  LoNDOM  AND  MlDDUDREZ. 

Londoa     )  To  the  sherifl&  of  the  city  of  London :  and  to  the  sheriff  of 
and        >    the  counnr  of  Middlesex :  and  to  the  keeper  of  his  majesQr% 
hfiddlesex.  )     gaol  of  Newgate. 

Whsrsas  at  the  session  of  gaol  delivery  of  Newgnle,  for  the  city  of 
London  and  county  of  Middlesex,  holden  at  Justice  Hall  in  the  Old  Bailey, 
on  the  nineteenth  day  of  October  last.  Patrick  Mahony,  Rooer  Jones, 
Charles  Kin|[,  and  Mary  Smith,  received  sentence  of  death  for  Uie  req>ec- 
tiye  offences  in  their  several  indictments  mentioned ;  Now  rr  n  hersbt  ob- 
MREO.  that  execution  of  the  said  sentence  be  made  and  done  upon  them 
the  said  Patrick  Mahony  and  Roger  Jones,  on  Wednesday  the  ninth  day  of 
this  instant  month  of  November  at  the  usual  place  of  execution.  And  it 
is  his  majesty's  command,  that  execution  of  the  said  sentence  apoD  them 
the  said  Charles  King  and  Mary  Smith  be  respited,  until  his  mi^jesty's 
pleasure  touching  them  be  further  known. 

Given  under  my  hand  and  seal  this  fourth  day 
of  November,  cme  thousand  seven  hundred 
and  aixty-eight. 

Jambs  Bteb,  Recorder,  (L.  8.) 

Sbct.  5.    Wan  op  Ezscution  itfon  a  Jitdoment  op  Mi»u>bb,  bbpore  nu 
Kino  in  Paruauent. 

GsoBOB  the  Second,  by  the  grace  of  Qod  of  Great  Britain,  France,  and 
Ireland,  king,  defender  of  the  faith,  and  so  forth;  to  the  sherifis  of  London 
and  sheriff  of  Middlesex,  greeting.  Whereas  Lawrence  earl  Ferrers, 
viscount  Tamworth,  hath  been  indicted  of  felony  and  murder  by  him  done 
and  committed,  which  said  indictment  hath  been  certified  before  us  in  our 
present  parliament :  and  the  said  Lawrence  earl  Ferrers,  viscount  Tam- 
worih,  hath  been  tnereupon  arraigned,  and  upon  such  arraignment  hath 
pleaded  not  guilty ;  and  the  said  Lawrence  earl  Ferrers,  viscount  Tamworth, 
Lath  before  us  in  our  said  parliament  been  tried,  and  in  due  form  of  law 
convicted  thereof;  and  whereas  judgment  hath  been  given  in  our  said  par- 
liament, that  the  said  Lawrence  earl  Ferrers,  viscount  Tamworth,  shall  be 
han^  by  the  neck  till  he  is  dead,  and  that  his  body  be  directed  and  ana^ 
tomized,  the  execution  of  which  judgment  yet  remaineth  to  be  done :  We 
reauire,  and  by  these  presents  stnctly  command  you,  that  upon  Monday  the 
fiilh  dav  of  May  instant,  between  Uie  hours  of  nine  in  tne  morning  and 
one  in  the  afternoon  of  the  same  day,  him  the  said  Lawrence  earl  Ferrers, 
viscount  Tamworth,  without  the  gate  of  our  tower  of  London  (to  you  then 
and  there  to  be  delivered,  as  by  another  writ  to  the  lieutenant  of  our  tower 
of  London  or  to  his  deputy  directed,  we  have  commanded)  into  your  custodv 
you  then  and  there  receive :  and  hiin,  in  your  custody  so  being,  you  forthwith 
convey  to  the  accustomed  place  of  execution  at  Tyburn :  and  that  you  do 
cause  execution  to  be  done  upon  die  said  Lawrence  earl  Ferrers,  viscount 
Tamworth,  in  your  custody  so  being,  in  all  things  according  to  the  said 
jiidgment.  And  this  you  are  by  no  means  to  omit,  at  your  peril.  WrmsM 
ourself  at  Weataunster  the  second  day  of  May,  in  the  thmy*4hird  year  of 
our  reign.  Yoan  and  Yobxi. 
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Affiray,  ir  145  and  n 

Age.  action  suspended  by,  iii  300 

oi  consent  to  marriage,  i  436 

persons  how  reckoned,  i  463  !▼  23 
Agent,  see  Master  and  Serrant 

not  entitled  to  salaxy  if  acting  impiopeily» 
i428n 

contracts  by,  i  429  n 

when  liable,  i  431  n 
Affiresate  corporation,  i  469 

lund,  i  331 
Agistment,  ii  452 
J^iMli,  ii  235 
Agfuu  Dei,  dec.  It  115 
Agreement,  see  Contract 
A^cultuve,  its  original,  ii  7 
Aid-prayer,  iii  300 
Aids,feoda],u6386 

jparliamentaiy,  i  306 
Air,  right  to,  ii  14 
AlhimituM  jw,  i  3r72  374' 
Alderman,  i  116 
Aldemey,  island  of,  i  106 
Alehouses,  ir  64  168 
Alfred,  his  dome-book,  i  64  ir  411 
AJiat  writ,  iii  283  ap»  15  rr  319 
Alienation,  in  general,  ii  287 

fine  for,  ii  71  ir  418 

forfeiture  by,  ii  268  274  n 
Alien  pnories,  i  386  iv  113 
Aliens,  ii  248  274  293  iv  111 

duty,  i  314  316  372  374 

whoare,  i366n 

rights,  dec.  of,  in  general,  i  366  371  n  ii  293  n 

naturalisation  and  denization,  i  374  and  m 

when  may  vote  at  elections,  i  174  n 

duty  on,  i  314  316  372  374 

petty  custom,  duty  on,  abolished,  i  316  n 

women  entitled  to  dower,  ii  131  n 

as  to  descent,  ii  249 

alienation  by,  ii  274 

may  be  grantee  in  a  deed,  but  cannot  hold,  ii 
274  n 

purchase  by,  ii  293 

may  hold  house  or  shop  by|agreement,  ii  293  n 

when  contracts  by,  suspended  bv  war,  ii  401  n 

when  privileged  from  arrest,  iii  289  n 

prwmunire,  m  ?10 
Alimony,  i  441  iii  94 
Allegation,  iii  100 
Allegiance,  i  366  iv  74 

local,  i  370 

natural,!  369 

oath  of,  i  367  iv  274 
refusing  it,  iv  116 

withdrawing  from,  iv  87 
Allodial  pmperty,  ii  47  60 
AModhtm,  iilW 
Allowance  of  franchise,  iii  26ft 

pardons,  iv  401,  402 

writs  of  error,  iv  392 

to  bankrupts,  ii  483 
Alluvion,  ii  261  and  n 
Almanac,  its  authoritjr*  iii  333^ 

selling  unstamped,  ii  420  n 
Alteration  of  deeds,  ii  308 
Ambassador,  kind's  prerogative  as  to,  i  253 

inviolability  ot;  considered,  i  354  n 

cannot  anest  servsat  of,  i  256  n 

arrest  of,  and  servants,  i  256  n  iii  289  D 

violation  of  privileges,  iv  70  441 
Amended  bill  m  equity,  iii  448 
Amendment  at  law,  iii  407  iv  439 


Amercement,  ii  app  5  iii  376  app  7S,  Si  is 
379423 

action  for,  iii  159 
American  colonies,  i  107 

transportation  to,  iv  401 
Ancestor,  ii  209 

Ancestors,  how  numerous,  ii  203 
Ancestral  actims,  iii  186 
Anchon,  iiijuries,  &c.  to,  iv  945  b 
Ancient  lights,  ii  402 

demesne,  i  266  ii  99 
Animals,  see  Cattle,  Oamo 

property  in,  ii  5 

monkey  and  carrot,  property  in,  ii39I  m 

rooks,  disturoing  them,  li  393  n 

what  protected  by  statutes,  A 

dogs,  law  relating  to,  ii  393  n 

mischief  by  tame,  iii  153  n 

larceny  of,  iv  235  ii  393  n 

maiming  of,  iv  244  246 
Animutfwmdi,  iv  230  232 

rtvaUndi,}i392 
Annual  parliaments,  i  158 
Annuities,  what,  ii  40 

for  lives,  ii  461 

when  a  fee  conditional,  ii  113  n 

law  ralative  to,  i6  461  n 
AmnUvm  et  baadum,  invsstitoiepcr,  i3f79 
Atmut  luetut,  i  457 
Answer  in  chancery,  iii  446 
Answer  upon  oath,  iii  100 
Apoetacy,  iv  43  and  n 
Apparel,  see  Cbthes,  ezcev  in,  iv  170 
Apparent,  heir,  ii  208 

right  of  possession,  ii  196 
Appeal  by  appiovera,  iv  330 

how  differing  from  writ  of  enor,  iii  Sft 

of  anon,  TV  314 
death,  iv  314  425 
felony,  iv  314 
larceny,  iv  314 
mayhem,  iv  314 
rape,  iv  314 

in  convictions,  iv  282  n 

prosecution  by,  iv  312 

to  parliament,  iii  454 
Rome,  iv  115  421 
Appearance  to  actions,  iii  287  n  290 

to  mesne  process,  iii  287  n 

day  of  the  term,  or  return,  iii  278 
Ai^llee  on  approvement,  iv  330 
Appendant,  advowson,  ii  22 

common,  ii  33 
Appointment  to  charitable  uses,  ii  376^  see  Oft- 

cen 
Apprentice*fee,  duty  on,  i  324^ 
Apprentices,  law  rfspecting,  i  426  and  a 

acts  relating  to  pansh,  ib 

to  whom  may  be  bound,  i  426  n 

master  entitled  to  earning  of,  i  429  b 

entieinff  away  or  haibourmg,  ift 

embexxlement  by,  iv  230  n 

ezercistngtrade  withont  having  besf^sftaos 
of,  iv  160  snd  n 
Apprenft'dt  ieg«m,  iii  97 
Appropriations,  i  384 
Approvement  in  felonpf  and  treaaon,  iv  3S9 

of  commons,  ii  34  iii  240 
Approvers,  rv  330 

compelling  prisonen  to  become,  iv  128 
Appurtenant  common,  ii  33 
Appurtenances,  meaning  and  affsct  of  tba  won^ 
iil7n 
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JLiUlmy  ooBMcntiMtti  of  tithM,  i  113  ii  26 
Ajbitxation  in  genenl,  iii  16 

chooaing  tunpire,  ib 

title  to  land  referred,  ib  n 

terms  of  reference  to,  t6  n 

how  reroked,  ib 
Archbiahop,  i  155  377  and  n 
Archdeacon,  i  383 

hia  court,  iii  6i 
Archdeaconry,  i  111 
Archea  ooart,  iii  64 
dean  of,  iii  65 
Anepagu9,  court  of,  iii  365  ir  160  346 
AriatoCTai^,  i  40 
Armed,  beug  nnnanally,  ir  149 
Armies,  aee  Soldiers,  i  263 

standing,  i  414  iv  419  441 
Armorial  ensigns,  ii  429  iii  105 
Azmour,  d(c.  embezzling  the  king's,  irlOl 

statutes  of,  i  411 
Arms  and  ammunition,  exporting  them,  i  265 

right  of  having,  i  143 

going  armed,  it  149 
Arraignment,  ir  322  app  1 

incidents  to,  iv  324  and  n 
Array,  challenge  to,  iii  359  ir  352 

commission  of,  i  411 
Arrest  of  judgment,  iii  393  app  11  it  375 
Arrest,  see  False  Imprisonment 

•f  persons  in  eirnl  cases,  iii  268 

for  what  cause  of  action,  iii  287  n 

how  made,  iii  288  n 

persons  prinleged  from,  iii  289  n 

on  bonier  of  county,  iii  290  n 

remedy  for  malicious,  iii  126 

of  persons  in  eriminal  cases,  iT  289 

by  warrant,  and  who  may  grant  it,  and  for 
whal,  iT  290  and  n 

form  of  warrant,  ib  and  n 

backing  warrant,  ib  291  and  n 

place  of,  ib 

Dy  officers  without  warrant,  ib  292  and  n 

1^  priTate  persons  without  warrant,  ib  293 
andn 

by  hue  and  cry,  it  293 
Arson,  see  Fire 

in  general,  iT  220  373 

what  a  house  to  constitute  offence,  it  221 

where  house  must  be  burnt.  It  221 

what  a  burning,  ib  222 

malice,  ib 

punishment,  ib 

appeal  of,  iT  314 
Articles  of  the  naTy,  430,  421 

war,  i  415 
Artificera,  their  station  in  the  state,  i  407 

combination  laws.  It  136  n 

leaTing  kingdom,  i  260  n  iT  160 

aedttcing,  iT  160 

embezzlements  by,  iT  230  n 
Asf  Roman  diTisions  of,  ii  462 
Ascendanta  excluded  from  inheriting,  ii  210 
Asportation,  it  231 
Assault,  what  constitutes,  iii  120  and  n 

remedy  for,  iii  120 

when  justinable,  ib  3^-5  and  n 

if  death  ensue,  no  ciTil  remedy,  iii  119  a 

eiTil  action  afler  acquittal  of,  ib 

€fenee  in  general,  iT  2X6  217  and  n 

to  raise  price  of  wages,  iT  136  n 

in  churchyard.  It  145 

on  king's  chancellor,  dec.  iv  84 

in  kinf s  pabee,  ir  125 


Assanh,  in  ooarta,  it  185 

on  constables,  iT  129 

in  rescues,  iT  131 

on  rerenue  officers,  iT  155 

to  stop  progress  of  grain,  dDC  It  246 

to  rob,  IT  217  n 
unnatural  crime,  ib 

ckMts  in  action  for,  iii  400 
Assembly  of  estates,  i  147 

riotous  or  unlawful,  iT  146  and  m 
Amcimk  jMfru,  dower  or,  ii  133 
Assessments,  i  312 
Assets,  ii  510 

by  descent,  or  real,  ii  244  302  340 

personal,  ii  510 

real  estates  deTised  liable  to  debts,  ii  378  n 

legid  and  equitable,  in  testator's  estate,  ii 
512  n 
Asaignees  of  bankrupt,  ii  480 
Assignment  of  bankrupt's  effects,  ii  485 

dower,  ii  135 

estate,  ii  326 

reTersions^  iii  157 

of  choses  m  action,  ii  442  290  n 

of  lease,  how  for  assignee  bound  by  core* 
nants,  ii  327  n 

of  wife's  chose  in  aetion  by  husband,  ii 
433n 
'  of  personal  property,  requisites  of,  ii  440  a 
Assigns,  ii289 
Assise,  certificate  of^  iii  389 

commission  of,  iii  69  iT  269  424 

court  of,  iii  57 

general,  i  148 

^nd,  iii  341  iT  422 

justices  of,  iii  59  It  269 
killing  them,  iT  84 

of  arms,  i  411  ii66 

bread  breaking,  iT  157 

rent  of,  ii  42 

turned  into  a  jury,  iii  403 

writ  of,  iii  184  It  422 
Association,  writ  of,  iii  59 
Assumpsit,  express,  iii  158 

implied,  iii  159 
Assurances,  common,  ii  294 

ooTcnant  for  farthei;  ii  app  2 
Atheling,  i  198 
Attachment  against  witnesses,  ni  369 

for  contempts,  iT  283  and  n 

in  chancery,  iii  443,  444 
with  proclamations,  iii  444 

writof,  iii280appl3 
Attachments,  court  of,  iii  71 
Attainder,  abt  of,  iii  259 

forfeiture  of  real  property  in  treason,  ir  381 
ii  251  n  253  n 
in  petit  treason  and  felony,  iT  385 

forfeiture  of  real  property  by  praemonirs, 
&c.  i6  386 

forfeiture  of  personal  property,  ib  387  and  n 

difference  between  forfeiture  of  lands  and 
^oods,  ib  387 
Attaint,  grand  jury  in,  iii  351 

writ  oh  iii  402 
Attainted  persons,  ii  290  it  360 
Attempt  to  rob,  iT  242  and  n 

to  steal  fish.  It  235  and  n 

to  commit  crime,  It  100  n  131  n  140  a 
Attestation  of  deeds,  ii  307 

dcTises,  ii  376 
Attorney  at  law,  iii  25  and  n 

aetion  against, iii  166  andn 
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Axumyef  at  law,  ma^ 
miademeanon,  lii    _ 

BO  right  to  be  present  ■!  ***"?V**'""  of 
client  for  felony,  iii  25  n 
Ittomey^pnTileges  of,  iii  26  n 

amenable  to  his  ooort,  ib  n 

who  may  be  admitted,  iii  26 

how  far  res|K>nsible  for  errors,  &c.  ih 

original  wnt  against,  iii  274  n 

when  priTilegM  from  arrest,  iii  280  n 

ondertakins  to  appear  for  defendant,  iii  290  n 

not  to  disclose  client's  secrets  on  tiial,  iii 
370  n 

siunmary  proceedings  against,  iv  28i  n 
Attorney-general,  iii  27 

infonnatioa  by,  iii  261  427  iv  308 
Attorney,  warrant  of,  to  confess  judgmant,  iii 

397 
Attornment,  ii  72  288 

when  made,  and  use  of,  ii  290  n 
Aubame,  droit  ds,  i  372 

Auctioneer,  see  Agent,  Master  and  Serrant, 
Stakeholder 

when  not  entitled  to  compensation,  i  428  a 
Amdila  fuerela^  writ  of,  iii  405 406n 
Auditors  in  account,  iii  163 
Jjimium,  ii  424 
Averment,  iii  309  313  iv  340 
Augmentation  of  vicarages  and  curacies,  i  388 
AuU  regia,  or  regtM^  iii  38  iv  416  422 
Aulnager,  ii  275 
Avowry,  iii  148 
Aunan  rtgmaef  i  220 
AtOer  drmtf  ii  177 
Auteifria  acquit^  iv  335  snd  u 

attaint,  iv  336  and  n 

coiudctt  ib 
Auter  vie,  tenant  pw,  ii  120 
Authorities  in  law,  i  72 
Award,  iii  16 
AyU,  writ  of,  ui  186 
Bachelor,  knight,  i  404 
Basking  warrants,  iv  291 
Bail  above,  iii  290 

below,  iii  291 

common,  iii  267 

excepting  to,  iii  191 

excessive,  i  135  iv  297 

in  error,  iii  410 

justifying  or  perfecting,  iii  291 
remain^,  iv  297 

special,  iii  287 

taking  insufficient,  iv  297 

to  the  action,  iii  290 

to  sheriff,  iii  290  and  n 

affidavit  to  hold  to,  iii  287  n 

when  protected  from  arrest,  iii  289  n 

depoarting  money  instead  of,  iii  290  n  . 

•nreender  of  defendant,  ib  292 

agreement  with  bailiff  to  put  in,  iii  290  n. 

Ib  criminal  cases,  iv  296  and  n 
what  offencea  bailable,  ib  298 
what  to  be  done  if  offence  not  baiUUe,  ib 
300 

personating  of,  iv  128  n 
Bailable  or  not,  who,  iv  297, 298, 299 
Bail-bond,  iii  290  app  19 
Bailiffs,  see  Consuole,  i  345  427 

ofhiiadreds,iU5  345 

makine  arrest,  when  wrongful,  iii  288  n 

may  tuie  deposit  instead  of  bailj  iii  290  u 

agreement  with,  to  put  in  bail«  iii  290  & 
Bailiwick,i344u« 


INDEX. 

ioft  dsfimdnt  in   Baihawit,  law  o(  ii  451  a 


1.  damnhoN,  w  deposits,  A 
,  MandatMm,  to  do  without 


2.  MandaiMm,  to  do  without  iwmu^wm  ^ 

3.  CMumodaium,  loan  for  use,  A 

4.  Pigmori  seccpfiflii,  pawns,  A 
6.  locihtm,  hiring,  ib 

Bail-piece,  iii  291  app  20 
Baking,  regulations  as  to  bakiqg^  dta.  cffenadL 
iv  157  and  n  162  n 

selling  bad  hrettd,  iv  162  and  a 
Ballot  for  jurors,  iii  358 
BoliMaru,  1V.239 
Banishment,'  i  137  iv  877  401 
Bank,  i  327 

misbehaviour  of  its  officers,  iv  234 

embesslement  fay,  iv  230  n 

notes,  forgery  of,  iv  248  and  n 
Bankers,  embesslement  by,  iv  230  a 

forging  their  plates,  iv  250  n 
Banks  ot  rivers,  &c.  destroying,  ir  844  and  a 
Bsnkitipt,  ii  471  iv  431  436 

embessling  effects,  iv  156  a 

fraudulent  bankruptcy,  ib 
Bankruptcy,  ii  285  471 

cognizance  of,  iii  4^ 

fraudulent,  iv  156 

principles  and  objects  of  law,  ii  471  a 

statutes  repealed,  ib 

who  may  become  bankrupt,  ib 

acts  of  bankruptcy,  ib 

free  from  arrest,  iii  289  n 

fraudulent  bankruptcy,  iv  156  a 
Banneret,  knight,  i  403 
Banna,  i  439 
Bar  of  dower,  ii  136 

plea  in,  iii  306  iv  335  396 

trial  at,  iii  352  iv  351 
Bargain  and  sale  of  lands,  ii  333  app  3 
Bargemaster,  action  against,  iii  16f 
Baron,  i  398 

and  feme,  i  433,  see  Husband  and  Wife 
Baronet,  i  403 
Baronies,  ii  62  90 

of  bishops,  i  156 
Barratry,  iv  134 
Barristers,  see  Advocate 

hints  to,  i  23 

their  station  in  society,  1 406  a 

their  office,  &c  in  courts,  iii  26  sad  n 

may  be  made  serjeant  in  vacation,  iii  27  a 

king's  counsel  cannot  plead  for  prisoner,  dCc. 
without  licence,  iii  27  n 

attome;^  and  solicitor^eneral  precadeacsflf 
premier  serjeant,  iii  26  n 

may  lead  at  lusi  prius  in  common  pleas,  iii 
28n 

when  silenced,  iii  29 

liabilities  and  privileges  of,  iii  28  a 

action  against,  iii  165 

when  free  from  arrest,  iii  289  n 

not  to  disclose  ftn^Mff^itial  i^ftnTiwHimffjitifltifi 
iii  370  n 
Base  fees,  ii  109 

services,  ii  61 

tenants,  ii  148 
Bastard,i454 

administration  to,  li  505 

concealment  of  its  death,  iv  198  and  a  3S6 

d;Sii2,ii248 

incapacity  of,  i  459 

maintenance  of,  i  458 

punibhment  for  having,  iv  6$ 
Bath,  kaight  of  tbe,  i  403 
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Battel,  trial  l7,ui  337  app  3  iv  346  418  422  491 

Battery,  see  Aaaault  aiia  Batteiy,  iti  120  iv 
216 
inspection  of,  iii  333 
of  a  cleigyman,  iv  217 
•errant,  iii  142 

Bawdy-houaes,  iv  29  64  168  and  n 

Beacona^,  auit  for,  Iii  106 

BeacooB.  i  264 

Bedford-lerel,  destroying  works  in,  It  244  n 

Bees,  stealingof,  iv  236 n 

Beggars,  see  Poor 
▼agranta,  iv  170  n  ' 

Bebariour,  ^ood  security  for,  It  251  256  402 

Beheading,  it  03  377 

Beneficea,  iv  107 

Benefit  of  clergy,  iv  333  365  413  429  441 

Benevolence,  compulsive,  i  140  iv  436 

Berwick,  i  98 
part  of  England,  i  99 

Besayle,  writ  of,  iii  186 

Bigamy,  iv  163  and  n 

BiU  for  Intents,  dec.  ii  346 
in  equity,  iii  442 

parliament,  i  181 
standing  orders,  i  181  n 
how  passed,  i  181  and  n 
king's  refiosal  to,  i  184  n 
of  exceptions,  iii  372 
exchange,  ii  466  460  n 
indictment,  iv  302  app  1 
Middlesex,  iii  app  18 
privilege,  iii  289 
rights,  1 128  iv  440 
or  note,  forging,  iv  248, 240 
stealing,  iv  234 

BUU  verot  iv  306 

Biahop,  i  155  377  401 
not  electing  or  oonsecratingf  ir  115 
Westminster,  a  aec;  when,  1 115  n  380  n 
paif  of  parliament,  1 155 
not  one  of  the  three  estates  of  realm,  i  153  n 
their  e<}uality  with  other  peers,  i  157  n 
their  rixhts.  appointmente,  du:.  i  377 
not  entitled  to  trial  as  peers,  i  401  iv  264 
cleri^ymen  not  to  farm  more  than  80  acres 

without  the  leave  of,  i  377  n 
their  consecration,  style,  &c.  1  380  n 
Irish  bishops,  dec  ib 
Scoteh  preslrjrtery  establiahed,  ib 
of  St  David^s  deprived  for  simony,  i  380  n 
options  descend  to  representatives,  i  381  n 
archbishop  of  York,  privilege  of,  i  381  n 
by  whom  dispensations  now  granted,  i  381  n 
Lambeth  degree,  what,  i  381  n 
powers  of,  i  382  n 
commendams  granted  to,  i  393  n 
when  may  refuse  to  accept  resignation,  i  393 

andn 
lequire  ineumbent  to  employ  curate,  i  3949 
when  required  to  support  those  they  ordain,  A 
power  to  regulate  curates*  salaries,  ib 
may  fix  curates*  salaries,  and  enforce  pay- 
ment of  arrears,  iii  90  n 
their  rank,  dec.  in  state,  i  405,  406 
contest  for  precedency  bstween  the  arohbish- 
opsji40$n 

Bishopries,  nomination  to,  i  378  iv  106 115  430 

Bissextile  year,  ii  141 

Black  Act,  remedies  against  hundred,  iU  160 
tilireatening  letters,  iv  144 
shooting  at  another,  iv  208  and  n 
stealing  lead,  iv  233 


Black  Act,  geing  diagoiMit,  dfca.  ir  S4ft 

bumiiig  houses,  ir  246 
mills,  •& 
com,  wood,  &c.  ib 

breaking,  dec.  fish-panda,  ib  and  A 

injuring  cattle,  ib  and  n 
trees,  ib  and  n 
Blanch  rent,  ii  42 
Blasphemv,  iv  59  and  n 
Blench-holding,  ii  43 
Blood  corrupted,  ii  251  iv  888 

inheritable,  ii  246 

.of  the  first  pirchasor,  ii  220 

restitution  in,  iv  402 

roval,  i225 

whole  and  half,  ii  227 
Body  corporate,  aee  Coiporatian,  i  467 

bow  protected,  i  134 

politic,  i  467 
Boiling  to  death^  iv  196  and  n 
Bona  notabilia^  ii  509  n 
i298 


Bonds  in  general,  ii  340  9fp  3  iii  app  19  iv  443 

heirs  not  bound  by,  if  not  named,  ii  340  n 

bind  executors  and  administrators,  ib 

respondentia  and  bottomry,  ii  458  n 

for  purchase  of  foreign  estate  when  uswious, 
ii464n 

▼oluntaiy,  when  postponed  on  death  of  ob- 
ligor, li  511  n 

of  arbitration,  iii  16 

tenants,  ii  148 

Stealing  of,  iv  234 
Bono  et  mah,  writ  de,  iv  270 
Bookofrates,  i316n 
Book  land,  ii  90 

Books,  (see  Copyright)  and  papers,  piodnetioa 
of,  iii  382 

popish,  importing  or  selling  them,  iv  115 
Borough,  i  114 

courte,  iii  82 

English,  i  75  ii  83 

vote  by  residence  in,  i  175  n 
Borrowing,  see  Bailment,  Loan,Uraiy,  ii458 
Boreholder,  i  114  356  iv  413 
Botes,  ii  35 
Bottomry,  ii  457 
Bound  bailiffs,  i  346 
Bounties  on  exportation,  i  315    , 
Bourdeaux,  mayor  of,  his  certificate,  iii  334 
Boxing,  see  Assault  and  Battery 

offence  of,  iv  183  and  n 
Bracton,  i  72  iv  425 
Brass,  stealing,  iv  233  n 

receiving  stolen,  iv  132  n 
Breach  of  close,  iii  209 

covenant,  iii  155 

duty,  action  for,  iii  163 

peace,  iv  142  and  n 

pound,  iii  146 

priaon,  iv  130  taafi.  n 
Bread,  see  Baker 
Brehon  law  in  Ireland,  i  100  ir  318 
Brevia  Teatata^  ii  307 
Bribery  in  elections,  i  179 

how  punishable,  ib  n 

magistrate^ ,  iv  139  a 
Bricks,  combinations  to  raise  price  o^  it  150  a 
Bridges,  i  357 

annoyances  in,  iv  167  and  a 

destroying,  iv  244  and  a 
British  constitution,  i  50 

islands,  i  105 
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BhttoB,  i  72  iii  406  IT  427 

Broken,  mm  A^ent,  Factor,  Ifaalar,  aad  8cr- 


tbj,  irSaOa 
Brooke,  172 
Brochela,  freqnentiBg,  tr  64 

keeping,  nr  20  64  166  and  ii 
Bubblea,  ir  117 
Buneiy,  ir  215 
BaScs,  papd,  ir  110 
Buojrs,  destroying  ir  246  a 
Boigage,  temin  m,  ii  68  rr41f 
Boiyaeea  inpaxiiameiit,  their  slectida,  i  1T4 
Bvrglaiy,  what,  ir  2S3 

tm  to  time,  ib  224  and  a 

as  to  plaee,  ifr  and  n 

as  to  the  residence,  A 

as  to  mode  of  coomiitting,  A  296 

there  must  be  a  breaking,  afr  aad  a 
also  an  entir,  ib  237  a 

as  to  intent,  ib  227 

punishment,  ib  228 
Boxial  cbafges,  ii  506 

of/ffo  d«  «e,  ir  190 
Barning  in  the  cheek,  ir  369  377 

in  tbe  hand,  iv  367  369  370  372  377 

malicious,  it  244,  245,  246 

the  king's  ships,  dec.  ir  102 

to  death,  it  93  204  216  222  377  406 
Butcher,  trading  on  Sunday,  ir  63 
Butlerage,  i  315 
Bje-lawa,  i  475 

action  on,  iii  156 
Calais,  captain  of,  his  certificate,  iii  334 
Calico  atealing,  ir  236  and  n 
Calendar  of  prisoners,  ir  403 
Calling  the  plaintiff,  iii  376 
Canal,  destroying  works  of,  ir  244  a 
Cancelling  deeds,  ii  309 
letters  patent,  iii  47 
wills.il  502 
Canonical  obedience,  ir  106 112  203 

purgation,  iii  342  ir  368 
Canon  law,  i  14  19  79  82  83  ir  421  422 
Canons  of  a  church,  i  383 
inheritance,  ii  208 
of  1603,  i  83 
Capacity  of  guilt,  ir  20 

to  purcluse  or  conrey,  ii  290 
Capias  ad  emdieniumjudicnant  ir  375 

rvfpoadnuhon,  iii  281  414  app  14  iT318429 


tfadendum,  iii  414  app  26 

m  uMKWnsm,  iii  129  148  413 

profaut  iii  398  app  12 

tUlttgatwHj  iii  284  app  17  iv  320 
Capiaiur,  judgment  fuod,  iii  398  app  11 
CapiU,  distribution  per,  ii  617 

succession  oer,  ii  218 
Cspital  punisiiment,  ir  9  18  237  376  413  441 
C^riUy  tenants  m,  ii  60 
Caption  of,  indictment,  ir  351  app  1 
C^Aires,  ii  402 
Captures  at  aea,  ii  401 
Caput  hfMinim,  it  320 
Carnal  knowledge  of  infants,  ir  212 
Carrier,  law  relatire  to,  ii  451  a 

action  against,  iii  164 

trareUing  on  Sunday,  It  64  a 

larceny  bvy  ir  230  n 
Cart4x>tef  ii  35 
Case,  notion  on,  iii  52 122  ir  442 


Case,  reserved  st  mnpriw,  iii  318 

stated  oQt  of  chaneoy,  iii  453 
Castigatory  iior  scohb,  IT  169 
Castntion,  iT206 
CstseoMMnit,  writ  m,  iii  51 

/■ewe,  writ  of  entry  ■!,  iii  183 
Casoal  ejector,  iii  202  up  7 
Calholiea,  see  Chnich,  KonaB  Catholk 
Cattle,  see  Anisaals,  Leraal  aad  Coodiaat,  Dii- 


008  kiDiag  or  BiaiauBfr  IT  244»  5  and  a 
aasweiable  fcr,  iii  153  211  IT  197 

distrained^  dying  in  pound,  whose  loss,  iii 
13  a 

sale  9i,  taken.  damsfe-ieasaBt,  iii  14  a 

iU-traatmentoi;  ir  245  a 
Csscat,iii96246 
Camaa  mauiwumii  prerfonrfi,  writ  of  eatiy,  iii 

183 
Cause,  challenge  for,  ir  353 
Cauaes  of  demurrer,  iii  315 1^  24 
CaOoMrnw,  i  116 
Cmtmi^  i  116  iii  315 
Cmlumviriy  iii  315 
Ctpi  C«rpM«,  iii  288  a|;p  15 
Certificate  for  costs,  iu  214 

into  chancery,  iii  453 

of  assize,  iii  ^ 
bankrt.pt,  ii492 
poor,  i  365 

to  sill  game,  ir  174  n 

trial  by,  iii  333 
CotMrsri/aaM,  ir  S62  265  272  320  381 
CeMcmc,  writ  of,  iii  232 
Ce$no  bommim,  ii  473  483 
Ceaaion  of  a  benefice,  i  392 
Ccth^  yve  tnut,  ii  328 

fiw  tM,  ii  123 

quf  KM,  ii  328 
Chains,  hanging  in,  ir  202 
ChaUenge  of  jury .  iii  359  ir  352  to  %ht,  ir  150 
Chamberlain,  lord  great,  iii  38 
Champerty,  ir  135 

Champions  in  trial  by  battel,  iii  339  app  4 
Chance,  ir  26 
Chancellor,  aee  Court,  Equity 

his  name  and  offioe,  iii  47 

lord,  iii  38  47 

Tiee,  iii  56  n 

kiUins  him,  ir  84  and  n 

of  a  diocese,  1382 

the  duchy  of  Lancaster,  iii  78 

exchequer,  iii  44 

unirersity,  his  court,  iii  83 
Chance-medley,  ir  184 
Chancery,  court  of,  iii  46  ir  436 
Chapters,  i  382 
Character,  see  Eridence— Witnesa 

of  witneas  in  rape,  ir  214  n 
Char;^  to  grand  jury,  ir  303 
Charitable  uses,  li  278  376 

commission  of,  iii  428 
Cfaaritiea,  oognizance  of,  iii  437 

informations  for,  ib 
Charter,  ii  95 

of  the  king,  ii  346 

coremments  in  Amerioa,  i  109 

land,  ii  90 
Chase,  ii  38  416  iT  415 

beasts  of,  ii  38  415 
Chastity,  see  Adultery,  Sednetioa 

homicide  in  defence  of,  ir  181 
Chattels,  ii  387 
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Chaud-medley,  vf  184 

Cheat,  action  agaisst,  iii  166 

Cheating,  oifence  of,  ir  156  aadn,  at  iday,iT 

173 
Cheek,  buniias  in,  ir  99  360  377 
Chester,  county  palatine  of,  i  117 

courts  of,  iii  79 
Chevisance,  ii  474 

Chichele,  archbishop,  yindicated.  It  114 
Chief  baron  of  the  ezohequer,  iii  44 

justices,  iii  40  41 

justiciary  of  England,  iii  38  ir  416 

rents,  ii  42 

tenants  in,  ii  60 
Children,  see  In&nts — ^Bastards 

duties  of,  i  453 

eridence  of,  iv  214 
Child-etaalinj^,  ir  219  n 
ChixDgraph,  ii  296 

of  a  fine,  ii  app  4 
Chivalry,  court  «f,  iii  68  ir  267 

its  jurisdiction,  iii  103  it  267 

guardian  in.  i  463 

tenure  in,  ii  62 
doM  in  action,  ii  397 

how  assigned,  ii  442  iv  441 

possession,  ii  389 
stealing,  iv  234 
Chnstian  courts,  iii  64 
Christianity,  offences  against,  iT  44 

part  of  the  Law  of  England,  ir  60 
Church,  burglary  in,  ir  223  n 

larceny  in,  ir  240 

stealing  lead  from,  iT  233  n 

manriage  in,  i  439 

offences  against,  it  50  54  n 

or  church-yard,  afl^ys  in.  It  146 

rate,  i  395  iii  91  n 

repairs  ofl  iii  92 
Churchwardens,  see  OTsrseert— Poor,  i  394 
andn 

riffhts,  duties^  dec.  in  general,  i  394  395  n 

who  are  exempt  from  serving  as,  i  394  n 

how  chosen,  i  394  n 

they  are  prerseers  of  poor,  ift 
Cinque  ports,  courts  of,  iii  79 
Circuits,  iii  59  ir  422  424 
Circumstantial  oTidence,  iii  371 
Citation,  iii  100 

Citizens  in  parliament,  their  eleotors,  i  174 
Ciljr.  i  U4 
Cirii  corporations,  i  470 

death,  li  121 

injuries,  iii  2 

law,  i  14  19  68  74  n  79  81  83  iT  421  422 
its  study  forbidden,  i  19 

liberty,  i  6  125  251 

list,  i  332  n  ir  440 

state,  1396 

subjection,  ir  28 
Clarendon,  constitutions  of,  It  422 
CUaumnfregity  iii  209 
Clearing  contempts  in  chanoeiy,  iii  445 
Clementine  constitutions,  i  82 
Clergy,  see  Archbishops— Bishops— Deansrie* 
— Archdeaileries — ^Vioai^-Curate 

aTene  to  oommon  law,  i  19  20^ 

ineligible  to  sit  in  parliament,  i  175  n 

CoDTOcation,  elected  by,  i  280  n 

privileges  of,  i  377  n 

not  bound  to  serTe  in  war,  i  376  n 


Clergy,  how  fitf  protected  fromarrestyjfco.  1377 

cannot  furm  aooTe  60  acres  without  leave  of 
bishop,  i  377  n 

subject  to  penaltjr  for  trading,  i  377  n 

rights  in  general,  i  376 

right  of  to  tithes,  ii  25  n 

statute  of  mortmain  relazad  in  fiiToar  o^  ii 
272 

simony,  ii  278  ir  62 

bonds  to  resign  livings,  &c.  illegal,  ii  279  n 

agreement  to  surrender  daim  to  tithes,  ille- 
gal, U  280  n 

simoniacal  presentation,  when  not  evidence, 
u280n 

leases  by,  when  binding  on  successor,  ii  322  n 

letting  residences  of.  ii  322  n 

archbishop  Abbot's  aeer-shooting,  ii  413  n 

writ  de  cUrieo  admittmdo,  iii  412  n 

benefit  of,  iv  333  365  413  429  441 

plea  of,  iv  333 

prayer  of,  iv  app  sec  2 
Clergymen,  beating  them,  iv  217 
Clencal  habit  and  tonsure,  iv  367 
CUrico  admittendot  writ  dc,  iii  413 
Clerk  in  office,  i  17 

orders,  i  388  it|367 

of  the  market,  his  court,  iv  275 

of  the  peace,  iv  272 

parish,  appointment  and  duties,  i  395  n 

embesalement  by,  6k.  iv  230  n 
ClienU,  iii  28 
Clipping  the  coin,  tv  90 
Cloaths,  malicious  destrosring  of,  iv  245 
Close,  meaning;  and  use  of  word,  ii  17  n 

breach  of,  iii  200 

rolls,  ii  346 

writ,  ib 
Cloths,  stealing  from  tenters,  iv  240  and  n 
Coal-mines,  setting;  fire  to,  dec.  iv  247  and  n 
Coals,  see  Coal-mmes — Collieries 

combinations  to  raise  price  of,iv  160  n 
Coat-armour,  ii  306  iii  105 
Code  of  Justinian,  i  81 
Code  of  Theodosius,  i  81 
Codicil,  ii  500 

may  be  annexed  to  wiU  oonstructively,  ii 
500n 

rules  respecting,  ib 
Coffin,  no  mandamus  to  bury  in  iron,  iii  265  n 
Cognaiiy  ii  235 
Cocnixance,  claim  of,  iii  298  iv  278 

d»  droUf  eome  eeo,  4^  fine  rar,  ii  352 
tonfum,  fine  rar,  ii  353 

in  replevin,  iii  150 

of  pleas,  ii  37 
wrongs,  iii  86 
Cognizee  of  a  fine,  ii  351  iii  156 

recognisance,  ii  341 
Cognizor  of  a  fine,  ii  350  iii  156 

recognizance,  ii  341 
Cognovit  oetioiiAR,  iii  304  397 
Com,  falsifying,  dec.  iv  84  88  90  98  120 

felonies  and  misdemeanors  relating  to,  iv  96 

treasons  relating  to,  iv  84  88  90 

counterfeiting,  high  treason  when,  iv  84  andn 
Coinage,  instrumenU  of,  treason  relative  to,  ir 

right  of,  i  277 
Coke,  sir  Edward,  i  72  73 
Collateral  consanguinity,  ii  204 

descent,  ii  220 

issue,  iv  396 

wairaa^.  ii  301 
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CbOatioo  to  a  bcBc6ee,  i  991 

CoUalive  adrowwos,  ii  22 

Collectiag  the  goodi  of  the  deeeated,  ii  810 

CoUc^es,  i  471 

their  Tititon,  i  482  494  b 

part  of  tutote  of  mflitBMa  repealed  iafi^ 
▼our  of,  ii  273  n 
CoO^  in  the  ciril  Uw,  i  49 
Collieries,  destrojrtog  engmes,  dte.  in,  It  143b 

tDJaries  to,  ir  247  ead  n 
Collignuhm  bona  ddweti,  lettew  od,  ii  flO» 
Cokniea,  i  107  ii  7 

not  aflected  br  etetnte  wheB  not  Baaed,  i  102 
107  n 


tnaeportatioB  to,  ir  401  aad  b 
okmr  m  pleeding,  iii  300 


Coloar 


amoDg  workmen,  !▼  IJO  b  liSOa 

as  to  ooele,  bricke,  dec.  ift  100  a 
Ccmhtutio  domonaHf  It  373 
Commmida,  i  393  iv  107 
Connneree,  king  tUe  ubiter  of,  i  273 
Conwnieeion  of  tmj,  i  411 

benknpt,  ii  480 

of  lunacy,  i  305 

the  peace,  i  351  it  870 

to  examine  witneeees,  iii  383  436  448 
take  answen  in  ei^ity,  iii  447 
Conmiiaaionera  of  paTing,  when  aol  liable  to 

action,  i  130  n 
Conmiitment  of  bankrupt,  ii  461 

pereona  accused,  ir  206 
Committee  of  council,  i  232 

pMiliament,  i  182 

peen  out  of  parliament,  iii  68 

lunatic,  i  305 
Common,  rights  of,  ii  32  and  n  iii  239  b 

of  ettoven,  ii  35 

pasture,  ii  32 

piscaiy,  ii34 

turbary,  t6 

ligbu  of,  appendant,  ii  84  b 

appurtenant,  ib  n 

by  ricina^e,  ii  33  n 

in  gross,  li  34,  and  33  n 

cattle  $ntes,  ib 

prescription  for,  iii  238  b 

who  may  aprproTe,  ii  34  n  iii  241  b 

remedy  for  mjoxies  to,  iii  237  and  b 

bail,  iu  287 

barretor,  ir  134 

bench,  court  of,  iii  37 
justices  of,  killing  them,  iv  64 

estate  in,  ii  191  399 

farrier,  &c.  action  against,  Iii  164 

form,  proof  of  will  in,  ii  606 

informer,  iii  161 

jury,  iii  358 

law,  i  63  67  ir  411  412 
corporation  fa^,  i  472 
dower  by,  ii  132 
guardian  by,  i  461 

Buaance,  ir  l&f 

pleas,  iii  40 
court  of^  iii  37 

oourt  of,  fixed  at  Weetminster,  i  23  iii  36 
iT424 

prayer-hook,  reviling  of,  ir  SO 

recovery,  iii  182  193  iv  429 

9antnombr€f  iii  239 

scold,  iv  169 

seal,  1476 


Baaal,ii300 
,  if350app5 
Btteter  of  fidae  mtmej,  iw  100 
imfB,ii35 
Conmonalty,  i  403 

CoBunoaa,  members  efhoBBicCi  MO —di 
Pariiameat 
ptirilege  from  arrest, i  165b 
how  liable  to  bankrupt  law,  i  106 
attorney  geneial  not  a,  fonauly,  i JOO  m 
wa^  of,  and  piei 


fiber,  i  174a 


petition  against  return  of,  i  175 1 

wbo  may  not  be  elected,  i  175  a  170  a 

deigy  declared  ineligible,  i  175  a 

bow  may  vacate  seat,  i  176a 

oualificationof^i  176  b 

death  of,  new  election  theieoa,  i  177  a 

treating  bills  not  recoverable  againat,  i  179  a 

amst  swear  to  qualificatioa  befara  lataiB,  if 
required,  i  180  n 

franking  letters  by,  i  323  B 

Scotch  and  Irish  lords  ia,  loae  pmileee  ef 
peers,  i  401  b 
Commonwealth,  offeneea  egaiaat,  tv  1S7 
Commorancy,  iv  273 

Commwum  m^or,  writ  of  eatiy  ad;  iii  163 
Communion  of  goods,  ii  3 
Commutation  of  penance,  ir  106  217  270 
Compact,  i  45.    See  Contract— Coaspiiacy 
Compassing  the  death  of  the  king,  me,  iv  70 
CmiijfeHsMiOy  iii  306 
Competent  witneseea,  iii  370 
Composition,  real,  for  tithes,  ii  26 

with  creditors,  i  484 
Compound  larceny,  iv  239.    See  Lareeny 
Compounding  felony,  iv  133  and  a 

other  prosecutions,  iv  136  and  a 
Compulsion,  iv^27  28  and  n 
Compurgators,  iii  342  343  iv  366  414 
Concealment  from  the  crown,  iv  436 

of  bastard's  death,  iv  196  358aada 
CoNceuif  fine  «ur,  ii  353 
Conclusion  of  deeds,  ii  304  spp  1,  %  S 

pleas,  iii  308 
Concord  in  a  fine,  ii  350  Kpp  4  iii  156 
Condemnation  of  goods  in  excheqocr,  fiaalt  iU 

2e2n 
Condition,  ii  299  app  2,  3 

breach  of,  ii  281 

estate  on,  ii  152 

in  deed,  ii  156 

law,  ii  154  155 

of  a  bond,  ii  340  u>p  3  iii  app  20 
Conditional  fees,  ii  110 

pardon,  iv  401 
Confess  and  avoid,  iii  310 
Confession  b^  prisoners,  iv  357 

of  action,  iii  303  397 

of  indictment,  iv  329 
Conftno,  bill  taken  pro,  iii  444  440 
Coimnement  to  the  realm,  i  266 
Confirmation  of  bishopa,  i  378  380iv  110 

lands,  ii  325 
Confiscation,  i  299  iv  377 
Confiision,  property  by,  ii  405 
Cong*  d*  «f 6vri  379  382  iv  421 
Congregations,  religious  distuibaaee  o^  iv  54  a 
^ *  ■      kilfina,  or  ■ 


Comes,  taking, 

Conju^  righta,  see  Hu 
restitution  of,  iii  94 
subtraction  of,  t6 

Conjuratioa,  iv  60  486 


Wife 


Digitized  by 


Google 


INDEX. 


85ft 


Conquett,  Nonuii,  i  W  it  419  414 

or  •cquiiition,  ii  48  243 

Tictory,  i  103  107 
ConMMguinnuJrtKUr,  ii  233 
Consanguinity,  i  434  ii  208 

table  of,  u  254 
Conscience,  courts  of,  iii  81  ir  441 
ConseoFStion  of  bishops,  i  380  ir  116 
Consequential  damages,  action  for,  iii  153  afld  n 
Conserraton  of  the  peace,  i  350  ir  413 

truce  and  safe-conducts,  ir  69 
Conservatory,  robbery  of,  iv  233  n 
Consideration  of  contracts,  when  essential,  ii 
445  n 

must  be  legal,  A 

when  moral  obligation  saiBcient,  ii  446  n 

when  must  be  prored,  ib 

of  deeds,  ii  296  app  2 
Connderatum  ett  yer  ewiam,  iii  396 
ConniiMm,  or  imparlance,  ir  356 
Cmnmili  com,  writ  of  entiy  in,  iii  183 
Consistory  court^  iii  64 
Consort,  queen,  1 216 
Conspiracy,  law  of,  in  general,  it  136  and  a 

action  of,  iii  126 
Constable,  i  355  411  IT  292 

high,  i  115 

lord  high,  i  355  iii  37  ir  268 
his  court,  iii  68  iT  267 
his  duties,  i  354  n 

special  constables,  ii  355 

when  may  arrest  without  warrant,  i  356  n 

liabilities,  and  protection  of,  t6 

should  know  the  limiu  of  their  power,  i  356  n 

his  duty,  on  axxest  in  criminal  cases,  iv  296 


Contract,  express,  iii  164 

implied,  t6  158 

consideration  of,  ii  446  and  B 
must  be  legal,  t6 

fraud  in,  ii  444  n 

of  marriage,  i  439  iii  93 

action  on,  iii  117 

original,  between  king  and  people,  i  883 
ContractUt  action  e«,  iii  117 
Convention  of  esutes,  i  161 158 

parliaments,  i  152 
Conventional  estates  for  life,  ii  120 
Conversion,  iii  152 
Conveyances,  ii  9  203  309  iv  480 

by  bargain  and  sale,  ii  338  n 

when  statute  annexes  the  poesMsion,  n  840  n 

when  void  against  subsequent  purehaeeis,  ii 
343n 

to  ({ive  vote  at  election,  i  173  n 
Conviction,  in  ^eral,  iv  280 

in  frauds  against  revenue  lavrs,  ib  881 

before  justices,  for  disordeily  offences,  in 
general,  ib 
game  cases,  ib  174  n 

of  the  necessity  for  a  smnmone,  t6  888 

api>eal,  ifr  282  n 
Convicts,  transportation  of,  iv  401 

rescue  of,  offence,  ir  131  n 
Convocation,  i  279 

oourt  of  bishops  in,  iii  67 
Coparceners,  ii  187 

in  general,  ii  187  n 

admitted  to  copyhold  as  one  heir,  ii  188  n 

may  oonvev  to  each  other,  ii  189  n 

partitions,  now  made,  ib 

of  title  of  honour,  king  determines  whioh 
shall  bear  it,  ii  216 
Copper  coin,  counterfeiting,  it  100 
Copper,  stealing,  iv  233  n 


Constitution,  English,  i  30  127  144  154  160 
213  217  233  237  iu  60  iv  438 

balance  of  powers  in,  i  155  n 

how  far  parliament  may  alter,  i  163  n  211  n    Copy  o^  indictment,  iv  351 

disparity  between  the  theory  and  practice  of^       record  of  indictment,  iii  186 
il74n  -      -   -- 

corrupt  borough  disfranchised,  i  174  n 

language  of  Scotch  oovenantexs  to  Jsmes 
2nd,  i  211  n 

Salic  law  denied,  i  219  n 

theory  of,  stated  on  Hardy's  trial,  i  237  n 
Construction  of  deeds  and  wills,  ii  378 

statutes,  i  87 
Constructive  treason,  iv  75  85 
Contuttudinibut  tt  tenfttiiit  writ  cb,  iii  233 
Consultation,  writ  of,  iii  114 


Consul,  offences  to  his  person,  it  71  n 
Consummate,  tenant  by  curtesy,  ii  126 
Contempt  against  the  king,  iv  123 

in  courts  of  equity,  iii  443 

law,  iv  283 
Cootenement,  iv  379 
Contentious  jurisdiction,  iii  66 
CoiUntatio  bhi,  iii  287 
Continent  le^cy,  ii  513 

remainder,  li  160  and  n 

trustees  to  support,  ii  171  app  8 

uses,  ii  334 
Continual  claim,  ii  316  iii  176 
Continuance,  iii  316  app  4 

with  clause  of  niti  pmUf  iii  353 
C^niimumdo  in  trespass,  iii  212 
Contract,  title  to  property  br,  in  general,  ii  443 

different  kinds  o^  as  parol,  specialty,  reooid, 
ii464n 

•inmle.  ii466 

Vol.  ii.  94 


Copyhold,  in  general,  ii  147  96 
doubtful  whether  sprung  out  of  TiUenage,  ii 

95n 
lord,  by  custom,  may  grant  waste  to  hold  as, 

ii97n 
for  life,  ii  97 

death  of  tenant,  admittance  of  heir,  ii  07  n 
tord  may  by  custom  be  suardian  of  heir,  ii  96  n 
finea  on  afienation,  ana  descent,  ii  98  n 
base  tenure,  ii  99  n 
frank  tenure,  ii  368 

into  frank  fee,  A 
trasteee  to  preserve  contingent  jmnaindeiB, 

not  neoessanr,  ii  171  n 
coparceners  aomitted  as  one  heir  to,  ii  188  a 
oannot  make  partition  without  eonsent 
of  lord,  ii  189  n 
when  liable  to  testators'  debts,  ii  344  n 
not  liable  to  elegit,  iii  419 
prescribing  by  a,  ii  264  n 
forfeiture  of,  li  384  ' 

fine  of,  no  bar,  ii  356  n 

see  further  title,  «*  Pines.** 
surrender  of,  by  attorney,  ii  365  n 
surrender,  by  woom  and  where  taken,  ii  366n 
death  of  surrenderor  before  admittance  of 

surrenderee,  ii  366  n 
admittance  of  femea-eoTeit  and  inftnts,  ii 

366n 
neglect  to  sunenderlo,  usee  of  win  aidedi  ii 

a88n 

of  adnittanoe,  ii  869  n 
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CopsrhoU,  Biuidamiw  to  •doiit,  ii  971  b 
■eixQie  of,  jvo  defeetu  tmtntit,  A  n 
fine  upon  adnuAuon,  ih 

Comrhgnt,  law  of,  in  geaend*  ii  407 

what  an  infiringeaieBt  oi,  ik 

of  prima,  iie.  w 
,  CoriH  9«im  meal,  Jm.  destrajins,  It  240 
Corn  renta,  ii  322 
Cornage,  tenore  by,  ii  74 
Corody,  i  283  ii  40 
Coionatioii  oath,  aaciMit,  i  236 

modem,  i  235 
OmuUon  eligmd^  writ  it,  i347 

eaomramdo,  writ  de,  i  348 
CoraQ«r,i34eiT292  4l3 

hia  court,  ir  274 

bow  appointed,  and  datiaa  of,  1 347  n 

allowance  on  inqaiaition,  i  348  n 

duty  on  taking  inqueat,  ib  a 

moat  aae  the  body,  ib  n 

apprehending  feloi^  iv  282 

Saxon  laws  at  to,  it  413 

inqueat  of,  eqairalent  to  finding  of  gnmd 
juiy  when,  ir  274  and  n 
Coiponite  countiea,  i  120 

name,  i  474 
Corporation,  kw  aa  to,  in  general,  i  407et  aeq. 

act,irW439 

each  unireraity  ia  a  ciTileoiporatioin,  i  471  n 

king  may  grant  charter  to  trading  company^ 
i  473 

as  le  necessity  for  a  name,  i  475  n 

law  respecting  election  of  members,  dec.  see 
the  sereral  titles  therein,  i  475  r 

incidenta  aa4  powers,  i  477 

actions  by,  ana  against,  i  475  n 

cannot  hold  lands  without  licence,  i  475  & 

acting  with  common  seal,  i&  n 


ng  bye  laws,  i  476  n 

when  ahoold  act  by  attomev,  •&  n 

ae^tive  vote  given  to  head  of^  i  478  n 

TiaitQi  of  coUese,  i  484  n 

resinaation  and  removal  of  officers,  i  484  a 

ita  oissplutioa,  i  485 

effects  of,  as  to  lands,  1 484  ii  256 

grounds  of  forfeiture  of  charter,  i  485  a 

taking  of  by  auocessioa,  ii  430 

grenu  tq,  ii  109 

effect  of  "  heir**  in  gnnt  to,  ii  109  a 

prescribing  under  a,  ii  265  n 
Corporeal  hereditaments,  ii  17 
Corpse,  see  Dead  Bodiea 
Conntf/icru  eaiumies,  i  82 

ewUitj  I  81 
Cosrection,  house  of,  iv  370  371  377 

•f  raprentices,  i  428  iv  182 

childien,  i  452  453  iv  182 

scholan,  iv  182 

serraau,  i  428  iv  183 

wife,  i  444 
Corruption  of  blood,  ii  251  iv  888  413  439440 
Corsepreaent,  ii  425 
Corsned,  trial  by,  iv345  414 
Coats,  ii  430  iii  187  390  466  app  12  24 

ik  equity,  iii  452 

on  not  going  to  tntl,  m  357 

in  assault  and  battery,  iii  121  a 

to  defendant  in  ejectment,  iii  203  a 

certifying  in  treapasa,  iii  214  n 

iniierior  tradesmen  aportxng,  dec.  iii  401 

reooveraUe  where  statute  gites  damages,  iii 
300a 


Costa,  wliea  ki«g  iec«ivM^  lit  400  » 
wliea  executors  aad  admiaistnton  pBTf  9 
400n 

iriiat  pauper  may  leeover  aa,  A  a 

when  no  more  than  damages,  ih  a 

in  criminal  cases,  iv382  uid  a 
Gevensnt,  in  general,  iii  156  157 

ia  a  deed,  11304  537  529 

the  wonf  not  necessary  to  validity  ol^  ii  304  B 

vendor'a  covenant,  to  what  eztenda,  H  a 

real  ooveaanta,  iii  156 

eovenanta  running  with  die  land,  a  304  m 
427n 

executors  aad  administratois  bound  witboat 
being  aamad,  a6 

ia  lease,  when  binding  an  assignee,  ii  387  b 

to  stand  seised  to  uses,  ii  338  n 

to  use  straw,  dtc.  on  land,  bindiag  against 
sale  b^  sheriff,  ii  404  n 

writ  o(,  li  350  app  4  iii  157 
Covert  baion,  i  442 

Coverture,  i  442.    See  husband  and  wife 
Councils  of  the  kin^,  i  227 

privy,  disclaim  jurisdictioii  ia  adaxraltj 
oauses,  i  231  n 

court  of,  ita Jnrisdiotioa,  i  233  a 
Counsel,  see  Barrister 
Count,  i  116  396  _ 

in  declaration,  ui  293  29ft 

in  indictment,  iv  306  n 
Counterfeiting  the  king's  coia;  iv  64  89^ 

the  king's  seals,  iv  83  89 
Counterpart,  ii  296 
County,  trial  by  the,  iii  349  iv  349 
County,  i  116  iv  411 

diviaion  into,  i  113  n 

court,  i  178  iii  35  iv  411 414  416  420  4S3  4St 
of  Middlesex,  iii  82 

palatine,  i  116  iv  431 

oitiea  and  towns,  which  are,  i  114  a 
Courts,  power  to  erect,  i  267  iii  24 

profits  of,  i  289 

meetings  near  Westminster,  iv  148  a 

assaults  in,  iv  125 

IN  OBNBEAL,  i  267  iii  23  iT^2S8  414 

admiralty,  iii  60  anda 

assises,  iii  59 

baron,  ill  33  34  9a 

chancery,  iii  46  eC  mq 

christian  iii  64 

common  pleaa,  iii  37  40  i  22  23 

county,  see  County  Court 

ecdeaiaatical,  iii  67  88  and  n ;  04  B 

public  meeting  near,  iv  148  a 

excheouer,  iii  44  and  n 

king's  Dench,  iii  40  and  a 

leet,iv273  411424 

martial,  i  415 

nisi  priua,  iii  57  a 

prize,  iii  60 

requests,  iii  81  sad  a 

sewers,  iii  73  and  n 

univenuty,  iii  83  aad  v 

OBIMXNAL. 

of  general  public  jnrisdietioB 
of  parliament,  iv  259 
of  lord  high  ateward,  A  261 
ofking'abeneh,  1^265 
•fclavafa7,A267 
ofadmiral^,  1^268 
of  oyer  ana  terminer,  A  90V 
Gomaussioa  of  assise  sad  aiApctaib  li^ 
«ftbspeaoe»i6870 
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Co«%  orimiad,  oovDunioB  of  p]Pir  «ad  tnw 

miner,  it  270 
of  general  gaol  deliTery,  ib 
special  of  oyer,  dec.  ib 

4>f  general  quarter  aeasiona,  ift  271  and  n 

•herifis'  toam,  ib  273 

«oart-leet,  or  riew  of  frank-pledgB)  ib 

of  coroner,  ib  274 

of  clerk  of  market,  ib  275 

of  special  and  private  juriadietioii 

of  lord  steward,  treasurer,  or  comptroller  of 
kinc's  household,  iv  276 

of  lord  steward  of  king's  househc^  ib 

of  universities,  ib  277 
Craven,  iii  340  iv  348 
Credible  witness,  iii  870 
Crimes,  iv  1  2  5 

Criminal  convemtion,  iii  139  and  A,  law,  ir  8 
Cross  bills,  iii  448 

cause,  iii  451 

lemsindex,  ii  381 

sign  9(,  io  deeds,  kJOS 
down,  descent  of  the,  i  191  iv  418 

office,  iv  265  306 

pleas  of  the,  iv  2 

lands,  granto  of,  .restrained,  ii  346 

takes  whole  where  one  joint  tenavt  f^lo  de 
se,  ii  400  n 

ejectment  bgr  lessee  ff[,  iii  256  n 

when  receives  costs  of  suit,  iii  400  A 
Cooking-stool,  tv  169 
Cm'  ante  dtvotthan,  writ  of,  iii  183 

m  vitoj  writ  of,  ib 
Culpritt  iv  339 
Cumberland,  theft  in,  iv  238 
Curate,  i  393,  see  Clergy 
Curate,  his  salaiy,  iii  90  i  394  n 

dismissed  without  cause,  remedy,  i  394  n 

when  bishop  may  require  incumbent  to  em- 
ploy,  t6 
Curator  of  infants,  dec.  i  460 
Curatoru  womm,  i  358 
Curfeu,  iv  419  420 
CwriatUat,  ii  126 
Cursing,  iv  60 
Curtesy,  tenant  by,  ii  126 
Custody  of  idiots  and  lunatics,  i  303  iii  427 

temporalties,  i  282  iv  421 
Custom,  general,  i  68  73 

whi^  time  will  make  it  valid,  it  31  a 

particular,  i  74 

knv  allowed,  i  78 

when  legal,  i  75 

to  Cake  wood  in  a  chase,  die  bod,  i  78  a 

immemeiial  what,  i  77  n 

cannot  prevail  against  a  statute,  ib  n 

title  by,  in  seneral,  ii  263  422 

assurances  Dy,  ii  365 

heriot,  ii  422 

dower  by,  ii  132 

of  London,  how  tried,  iii  334 
bow  certified,  i  76  n 

of  Kent,  as  to  dower,  ii  136  n 
Customary  freehold,  ii  100  149 

tenant,  li  147 
Customs  on  merchandise,  i  313  314  315  n  316 
Ciutunui  antiqua  five  magna,  i  314  315 

foroa  et  nova,  i  314 
Cuttot  rotulorum,  i  349  iv  272 
Damage  to  things  personal,  iii  153 
Damage-feasant,  iii  6 
Damages,  title  acquired  b^,  ii  438 

in  assise  of  nonel  disseisin,  iii  187 


Duaagot,  where  «ot  giYM,  aoiti  abo  raoswM- 

able,  iii  400  n 

in  what  cases  no  more  costs  than,  iii  401  A 

against  two,  levied  upon  one,  iii  417  a 
Jhnelage,  i  65  iv  412 
Varrion  prBtmtmenif  assize  of,  iii  245 
Date  of  a  deed,  ii  304  app  1  2  3 
Day  in  bank,  iii  277 

court,  iii  316 

of  graoe,  iii  278 
Dt  bene  esee,  iii  383 
IhUffhu  bdUy  dower,  ii  ISB 
Deacon,  i  388  and  n 
Dead  man's  part,  ii  518 
Deadly  feud,  iv  244 
Deaf,  dumb,  and  bUnd,  i  304  ii  48T 
Dean  and  Chapter,  i  382 
Dean,  rural,  i  383 
Deanry,  ruiul,  i  HI 
Death,  appeal  of,  iv  314  424 

of  par^  before  entering  judgment,  iii  390  A 

execution  of,  iv  403 

civil,  what,  i  133  n 

of  king,  parliament  meetSf  i  150  n  187  a 

deodand  upon,  by-violence,  i  304  n 

unnatural,  township  give  notice  to  oonmoTv 
i348n 
Dead  bodies,  offence  of  selling,  iv  64  n 

stealing,  ii  429  n  , 

digging  up,  •&  iv  64  n 
.  arresting,  iv  64  n 

stealing  them,  indictable  offence,  ii  429  a 
JDcfaC  tt  detiMHt  action  in,  iii  155 
Debt,  its  meaning,  dec.  iii  155 

of  title  by,  ii  464 

action  of,  iii  154  app  13 

action  of,  on  amercement,  iii  161 
l^  law,  iii  161 
escape,  iii  164 
judgment,  iii  150  421 
execution  in,  iii  414  n 
penal  statutes,  iii  160 
mformation  of,  iii  261 

national,  and  charge  thereof,  i  326  327  a  If 
441 
a  loss  of  so  much  property,  i  328 
objections  to,  considered,  i  329  n 
reduction  of  by  sinking  fand,  i  330  a 

payment  of  soldiers'  and  seamen's,  regolit 
ed,  i  417  n 
Debtee  executor,  iii  18 
Debtor,  refusing  to  discover  effects,  ir  156 
Debts,  priority  of,  ii  511 
Deceit,  action  for,  iii  165 

of,  iii  166  405 

on  the  case,  in  nature  o^  iii  166  409 
Decennary,  i  114  iv  252 
Deception  of  kin^g  in  his  grants,  i  246 
Decisive  oath,  iii  342 
Declaration,  iii  293  and  n  app  7  10 
Declaratory^  paiC  of  law,  i  54 

statutes,  1  86 
Declinatory  plea,  iv  333  335 
Decree  in  eouity,  iii  451  and  a 
Decretals,  i  82 
Decretum  Oratiani,  i  82 
Dedimue^otestatem,  ii  351  iii  447 
Deed,  alienation  by,  ii  295 

in  general,  what,  ib 

indenture,  what,  ii  296  and  a 

deed-poll,  what,  ii  296 

voluntary,  or  upon  consideration,  ii  297  a 

signatttres  to,  mcy  be  pzixited,  ii  297  A 
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Dt6d,  tcefaaioililiM,  tad  maaifiMt  fvifatl  OTfon 

unmaterial  in,  ii  298  n 

date  of,  not  enential,  ii  304  n   . 

■ealing  matt  be  averred  in  plaadiiig,  ii  306  n 

aigning,  when  necesaary,  ii  305  n 

deliveiy  abaoluiely  neceaaaiy,  ii  306  n 

execution,  manner  of,  ii  307  n 

not  perfect  till  executed  by  all,  ifr  n 

defacin|  aeal,  effect  of,  ii  308  n 

cancelling  when  not  suffice,  ii  300  n 

proof  of  old,  iii  367  n 

when  void  as  againat  fubaaquent  purchaMia, 
ii343n 

to  aettle  chattels,  real  or  peraonal,  in  remain- 
der, ii  307  n 

custody  of  title  deeds,  deaccnda  with  estate, 
ii428n 
Deed-poll,  ii  296 
Deeds,  stealing  of,  iv  234 
Deer-stealing,  iv  235  239     * 

hunting,  killing,  dcc^ii^  general,  it  174 

in  disguise,  iv  144 
Default;  judgment  Irv,  iii  206  396 
Defeasance,  deed  of,  ii  327  342 
Zhfectum,  challenge  pnpUr,  iii  362  Iv  368 
Defence,  ii  app  6  iii  296  app  3  5  10 
Defendant,  iii  25 
Defensive  alle^pstion,  iii  100 
Deforcement,  iii  172 
Deforciant,  ii  350  iii  174 
Definitive  sentence,  iii  101 
Degiadation  of  peers,  i  402 
Degrees,  conferred  b^  the  arohbiahop,  i  361 

in  writs  of  entry,  iii  181 

of  consanguinity,  ii  206 

how  reckoned,  li  206  207  224 

of  guilt,  iy  34 
Dehoraj  matter,  iii  387  iy  390 
Delay  of  the  law,  iii  423 
Delegates,  court  of,  iii  66 

in  academical  causes,  iii  85 
Delictum^  challenge  nroptetf  iii  363  It  358 
Deliverance,  secona  writ  of,  iii  160 
Dolivery  of  a  deed,  ii  SK)6  app  11 
Demand  of  landa,  ii  app  5 
Demandant  and  tenant,  ik 
Demesne  lands,  ii  90 
Demesnes  of  the  crown,  i  286 
Demise  of  the  crown,  i  188  240 
Demi-vills,  i  115 
Democracy,  i  49 

Demolishing  churches,  houses,  6m.  iy  143«nd  n 
Demurrer,  ui  314  app  23 

book,  iii  317 

in  equity,  iii  446 

to  evidence,  iii  372 
indictment,  iv  333 
Denial  of  rent,  iii  170 
Denizen,  i  374  ii  249 
Deodand,  i  300 
Departure  in  pleading,  iii  310 
DepopukUio  a^;ronfm,  iv  373 
Depositions,  iii  383 

in  chancery',  iii  449  ' 
ecclesiastical  courts,  iii  100 
Deprivation,  i  393 
Derelict  lands,  ii  261 
Dereliction  of  property,  ii  9 
Derivative  conveyances,  ii  324 
Deacenda-t  -writ  <nfinnBdon  tn,  iii  199 
Descent  of  lands,  iv  413  421 

«f  title  by,  in  general,  ii  201 

desaaat  oaat,  wlmi«  iii  176  n 


cdlateral,  i  194 
lineal,  i  193 
rules  of,  ii  208 
taUa  of,  ii  297 

distinction  between  pnrehaae,  Aec  ii  M  i 
entry  and  seisin  when  necesssiy,  ii  901 1 
collateral  oonsanguinitjr,  ii  204  n 
collateral  relations  multiplied,  ii  906  a 
computation  in  civil,  and  canon  law,  ii  SOT  b 
dnehyof  ComwaU.  outof  theruleoCiiaOBa 
how  father  may  inherit  to  son,  ii  210  n 
dau|iiterB  bj  different  venteis,  nmy  joo^ 

inherit,  ii  214  n 
representative  proximi^  pieftned,  ii  2U  i 
doctrine  of  repreaentation,  ii  390  a 
when  collateral  descent  takes  plsM,  ii  SV  i 
wiles  applicable  to  deseenis,  ii  220  a 
who  are  of  the  aame  blood,  ii  2S0a 
new  kind  of  inheritance,  ii  223  a 
union  of  legal  and  equitable  estate,  ii  W  ■. 
when  separate  estates  meet  in  ons  kdr,  n 

223n 
what  necessary  to  good  title,  ii  2S3i 
doctrine  of  consanguinity,  ii  225  a 
aister  of  whole,  preferred  to  bndier  «f  m 

blood,  ii  227  s 
exclusion  of  half  blood,  ii  233  n 
classes  of  kindred,  male  stocks  pnfriniB 

235n 
preference  of  d.  1 1  to  el.  lOdiqxited,  ii  9lOi 
devise  when  a  nullity,  ii  242  n 
rule  in  Shelley's  case,  ii  242  n 
papiBta  may  now  inherit  by,  ii  SS7  a 
estate  pur  auter  vie,  ii  260  n 
limitations  of  estate,  pur  enter  vie,  ii  Mt 

Desertion,  i  415  iv  102  and  a 

Detainer,  forcible,  iii  179  iv  148 
unlawftil,  iii  151  and  n 

Determinable  freehold,  ii  121 

Determination  of  will,  ii  146 

HefifMf,  action  of  debt  in,  iii  155 

Detinue,  action  of,  iii  152 

Devastation,  ii  508 

Devise,  iv  430 
title  by,  in  general,  u  373 
when  a  nulG^,  ii  242  n 
what  devisable,  ii  290  n 
lands  devised,  subject  to  debts,  ii  378i 
where  lands  acquired  subsequent  to,  ptfil? 

will,  ii  378  n 
death  of  devisee  before  teststor,  tint  of.  u 

379n 
estate  twice  devised  in  same  wiMJSl  >.. 
intention  of  teatator  govens  ooBSdnrtM*!  "^ 

381  n 
heir  disinherited  only  by  plsin  inientioa,  a 

361  n 

cross  remaindeia  in,  ii  381  n  _j     - 

of  chattels  real  and  personal  in  rcnuM^in 

398n  ^ 

in  joint  tenancy,  and  tenancy  in  eonsioei  a 

yotes  not  to  be  multiplied  by,  i  H*  ■ 
Devisee,  liable  to  debts  of  devisor,  u  Hv 
Die  ut  ftiw,  iii  316  390 
Diet,  excess  in,  iv  170 
Diets,  i  147 
Digests,  i  81 
Dignity  of  the  kins,  i  241 
Digniues,  ii  37  snd  n 
Dilapif^tiona,  iii  91 
Dilatoiy  plaaa»  iii  301  and  n 
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Dimmiihiiig  Uie  odn,  ir  OOaad  V 
Disunatkn  ofneoid.  It  890 
Diocese,  i  111 

Weatmiaster,  when  •,  i  116  n 
Direct  prerogatiret.  i  830 
Directory  part  of  a  law,  i  M 
Disabilities,  ir  377 
Disability,  plea  to,  iii  308 
Disabling  a  man's  limbs  or  mambon,  It  205 
806  807 

statutes  of  leases,  ii  380 
Disclaimer  of  tenure,  ii  875  iii  888 
Discontinuance  of  action,  iii  286 

estate,  iii  171 

when  act  of  husband  alone,  disoontinues 
wife's  esute,  iii  80  n 

what  woriis  a,  iii  171  n 
Discoreiy  br  bankiapt,  ii  488 

of  accomplices,  iv  330  331 

on  oath,  ui  388 .437 
Discretionaiy  finea  and  imprisonment,  vr  878 
Disfiguring,  it  207  and  n 
Disguise,  iv  144  and  n 
Dismembering,  punishment  by,  W  877 
Dismission  of  bul  in  equity,  iii  451 
Disorderly  houses,  ir  168  and  n 

persons,  iv  169— See  Vagrant 
Disparagement,  ii  70 
Dispensation  from  the  pope,  It  115 
Dispensing  power  of  the  king,  t  148  186  843 

iy486440 
Dispossession,  iii  167  198 
Dissection  of  murdetexs,  ir  808  377 
Disseisin,  ii  195  iii  169  and  n 

at  the  party's  election,  iii  170  171 

warranty  coounencing  by,  ii  308 

writ  of  entry  swTf  iii  183 
Dissenters,  protestant,  ir  50  n  53 
Dissolution  of  parliament,  i  167 
Dissuading  witnesses,  offence  of,  ir  VHH 
Distress,  law  relative  to,  iii  6  n 

ris;ht  to  things  by,  ii  41  42  43 

of  goods  in  custody  of  law,  iii  7  n 

after  bankraptey,  ib 

of  tools  and  goods,  iii  8n9n 

of  cattle  sent  to  agist,  dtc  liable  to,  iii  8  n 

so  goods  of  lodgers,  6lc  ib 

of  cattle  levant  and  couchant,  iii  9  n 

sale  of  com,  under,  iii  10  n  - 

of  trees,  shnibs,  6tc.  ib  n 

of  unripe  products,  ib 

when  may  be  made,  iii  11  n 

after  end  of  tenn,  dec.  ib  n 

removal  of  goods,  to  avoid^  ib  n 

pursuit  to  (ustrain  cattle,  iii  18  n 

Low  to  enter  for,  ib  n 

seizing  part  in  name  of  all,  i6  n 

cattle  dying  in  pound,  ib 

distrainor  cannot  tie  up  cattle,  iii  13  n 

sale  of,  iii  14 

sale  of  cattle  taken  daoMge  ieasant,  iii  14  n 

selling  Koods  taken  by,  i&  n 

illegal  for  crown  debto,  ir  483 

excessive,  iii  18 

infinite,  iii  231 280  iv  885  318 

second,  iii  18 
Distribution  of  intestate's  efieeis,  ii  515  hr  408 

484  439 
DittrtngoM  in  chano«r7,  iii  445 

detinue,  iii  413 

juntoret,  iii  354 

to  compel  -appearance,  iii  880  app  18 
I>iatQrbanM,m838 


Diatnibanee,  of  oodumb,  iii  897 

franchises,  iii  230 

patronage,  iii  248 

religious  assembUes,  iv  54 

tenure,  iii  843 

ways,  iii  241 
Dishuber,  ii  878 

Diversity  of  person,  plea  of,  ir  396 
Dividend  of  bankrupt^  effsoU,  ii  487 
Divine  law,  i  48 

right  of  kings,  i  191  iv  436 
tithes,  ii  25 

service,  tenure  by,  ii  108 
Divorce,  1 440  iii  94 

Sir  W.  Scott's  expoaitiaiM  of  the  kw,  iii 
94n 
2>o,ttfdet,ii444 

vifaciatt  ii  445 
Docquet  of  judgment,  ii  511  Iii  397 
Doctrines,  illenl,  assarting  or  pnhlishingi  iv 

91  116  123 
Dog,  canying,  ir  183 
Dop,  stealing  them,  iv  836 

&c.  owner  answerable  fiir,  iii  158  and  n 
Domebook  of  Alfred,  i  64  iv  411 
Domesday-book,  ii  49  99  iii  331 
Dominion,  ii  1 

Domiim  taahtnti,  animals,  ii  390 
Donatio  mortif  cmudt  ii  514  and  n 
Donative  advowsons,  ii  83 
Doms  grata  §t  rmder,  fine  smt,  ii  353 
Donis,  statute  dc,  ii  118 
Double  fine,  ii  353 

plea,  iii  306 

voucher,  ii  app  5 
Dove*cote,  not  a  oommon  noisanoe,  iv  168  a 
Dowager,  princess,  iv  81 

queen,  i  223  iv  81 
Dower,  title  b]r,  in  general,  ii  188  iv  484 

ouantity  of,  in  customary  estates,  ii  189  n 

distinction  between  free  bench  and,  ii  180  a 

alien  women  entitled  to,  ii  131  n  ' 

quanti^  of,  generally,  ii  131  n 

alienation  by  tenant  in,  ii  136  n 

settlement  before  mairia^e,  a  bar  of,  ii  138  a 

is  forfeited  by  adultery,  ii  138  n 

barred  by  attainder  ot  husband,  ii  853  a 

how  baxred  by  fine^  dec.  ii  351  n 

ad  ostium  •odnim^  li  138 

assignment  of,  ii  135 

bar  of,  ii  136 

by  common  law,  ii  133 
custom,  ib 

dsUpbubeUe/ib 

car  OMMtnau  patnMf  ii  138 

nude  nihil  habet,  writ  of,  iii  183 

writ  of  ri^t  of,  iii  183  194 
Draught  for  money,  ii  467 
Drawbacks,  i  315 
Drawing  to-the  gallows,  iv  98  337 
Driving,  furious,  ofltenee  of,  iv  807  n 
I>roi(  droil,  ii  199 
Druids,  their  customs,  i  63  iv  4QB 
Drunkenness,  public  or  private,  i  184  a 

how  far  it  excuses  crime,  iv  85 

punishment,  die.  for,  iv  64  and  n 
Duchjr  court  of  Lancaster,  iii  78 
Ducking  stool,  iv  169  377 
Duel,  iv  145  1B5  199 

Dues,  ecclesiastical,  aon*payBseiit  ol^  iii  88  89 
Dukes,  i  397  409 
Jhtmfidt  man  MfsHm,  writ  of,  iii  188 
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I>ii(MlKti*ui  fluMMtt,  iii  84S 
Duplex  quertUt  iii  247 
iXiplicity  in  pleading,  iii  906  311 
Durante  oAfenfia,  adminiiitwttion,  ii  503 

mmore  oetate,  administimtion,  ^ 
Duret8pii293 

of  impriaonment,  i  131  136 

fer  mmast  i  131  ir  30 
Durham,  county  palatine  of,  i  116 

courts  of,  iii  78 
Duties  of  persons,  i  123 

of  the  king,  i  233 

of  prisage  and  butlerage  abolished,  i  314 

customs  and  excise  svstem  imptOTed,  i  316 

atiens'  duty  abolished,  i  316  n 

on  salt,  English  and  foreign,  i  321  n 

stamp  duties,  i  323  n 
Dwelling-house,  ir  224  and  n 
Ealdormen,  i  308 

Ear,  loss  of,  iv  146  16A 160  206  247  377 
Earl,  1116  398 

Earl  marphal,  his  court,  in  68  !▼  267 
Earnest,  ii  447 
Eat  inde  eme  duy  iii  316  899 
Eaves-droppers,  ir  168 
Ecclesiastical  corpontioas,  i  470 

courts,  iii  61 
their  cognisance,  iii  67  It  276  425 
when  separated  from  the  oiTil,  iii  62  it 
415  421 

court,  process,  and  power  to  punish,  iii  100  n 
limitation  of  prosecutions  m,  iii  103  n 
mode  of  burying,  detennined  by,  iii  265  a 
Education  of  children,  i  450 
Edgar,  king,  his  laws,  i  66  ir  412 
Edward  the  Confessor,  his  laws,  i  66  ir  412 

420 
Egyptians,  ir  165 
Eiectwne  firnuu^  writ  of,  iii  199 
Ifjectment,  action  of,  iii  199  app  7  vr  441 

descent  cast,  no  bar  to,  iii  176  n 

action  o^  iii  199 

action  of,  for  what  it  will  lie,  iii  199  n 

in  inferior  court,  iii  202  n 

on  a  Taeant  possession,  203  n 

J>laintiif  must  reoorer  on  his  own  title,  ii  196  n 
egal  right  of  entry  necessary  in,  iii  204  n 
presumption  of  surrender  of  tenn,  ib 
as  to  specifying  the  premises,  ib  n 
proceeding,  when  on  defence  at  thai,  iii  205  n 
bail  in,  as  tenant  holding  over,  tfr  n 
for  non-payment  of  rent,  iii  206  n 
by  king^s  lessee,  iii  256  n 
costs  to  defendant  succeeding,  iii  203  n 
Election  of  bishops.  It  115  421 
magistrates,  i  310  iT  413  427 
Scoto  peers,  i  160  ir  117 
to  Parliament 
voters'  qualification,  i  172  n  174  n 
conveyance  to  give  vote,  i  173  n 
vote  ty  annuity  or  rent^haige^  i  173  n 
votes  multiplied  by  devise,  void,  ib  n 
if  voter  dies,  heir  may  vote,  at  same,  ih 
vote  by  assessmmit  to  land-tax,  t6  n 
disqualifications  to  vote,  174  n 
aliens  may  become  qualified,  ib 
vote  by  residence  in  borough,  ib  n 
who  may  not  be  elected,  ib  n  176  n 
cleny  declared  ineligible,  i  175  n 
qualmcation  of  member,  tb  n 
on  death  of  member,  i  177  a 
notice  of  time  and  place  of  election,  i  178  a 
vndiu  inflainoe  aty  Tll^gfl,  Sbn 


Election  to  | 

treating  before  ordering  writs,  aoftillipl, 

il79n 
treating  vaeatesthe  elsetini,  A  a 
treating  at,  what,  ib 
innkeeper  cannot  recover  ftr  tmtii(  bf 
order  of  candidate,  ib 
]ty  for  bribery  at,  16  a 
V,  what,  and  how  poaithaUe,  Ai 
candiaate  most  swear  to  qualifintioB,  if 

required,  i  180  n 
electors  take  oaths  beibre  they  fole,iia 
Orenville's  act,  ifr  n 
proceedings  on  a  false  return,  ik 
aoklieis  must  remove  doriag,  i  415  n 
to  corporations,  see  tit  **  Coipofitiaai.' 
Elective  monarchy,  i  192  iv  413 
Eleemosynary  oorpontions,  i  471 
Elegit,  estate  by,  ii  161 
writ  of,  iii  418  iv  426 
Elisors,  Iii  355 
Eloignment,  iii  129  148 
Elopement,  1  443  ii  130 
Elv,  courts  of,  i  119  n  iii  79 
isle  of,  i  120 

destroying  poudikes  in,  iv  244 
Embargo,  i  271 
Embassadors,  see  Ambassador 
Emblements,  ii  122  145  403 
what,  and  who  shall  have  then,  ii  ISb 
right  to  dower  does  not  entitle  tO)  ii  131  > 
Embowellini^  alive,  iv  93  377 


Bmbracerr,  it  140  and  n 
Bmperor,'his  authority,  i  242 


Emperor, 

Emphyteutie,  iii  232 
Empson  and  Dudley,  iv  310 
Enabling  statute  ofieases,  ii  319 
Enclosure,  disseisin  by,  iii  170 

act,  destroying  woriis,  dec  iv  S46a 
Endowment  of  vicarsges,  i  387 

widows,  ii  135 
Enemies,  i  257 
goods,  ii  401 

adhering  to,  &c.  offence  of,  iv  82  iw  > 
En^and,illO  ^ 

<fivided  into  counties,  ttc  beSoie  Aln«ti 
114  n 
Bngleeekiret  iv  195  .  ^. 

English,  law  proceedings  in,  iii  383  n  ^ 
Engrossing,  iv  158 
EiUarger  Veetate,  ii  324 
Enlar]sing  statute,  i  87 
Ehiquiry,  writ  of,  iii  398 
Eneeint,  ii  169 
Entails,  ii  113  iv  431 
Entries,  books  of,  iii  271 
Entry,  redreas  by,  iii  5 
wrongs  by,  iii  174 
foreiUe,  Hi  179  iv  148 
on  lands,  ii  312  '^ 

tolled  hy  descent,  iii  176 177 
writ  of,  ii  app  5  iii  180         .,. 
Equity,  accident  and  mistake,  in  4W  > 
bonds,  &c.  ib 
boondariea,  dec.  ib 
mistakes,  tft 
fraud,  iii  426 
tnistees,  ib 
attorney  and  client,  A 
heirs,  sailors,  dec  il 
^araisn,  iii  427 
inionotiona,  ib 
bills  of  paaea,  il 
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Sqnhy.  hilh  of  inteiplaader,  iii  427 

bull  or  writs  of  cartionri,  A 

bills  to  perpetuate  testimonj,  ib 

bills  to  discover  eYidence,  ib  i  433  n 

bills  of  ooia  timet,  iii  426  n 

bills  of  oeliTery  ap  \>f  deeds,  0 

other  bills,  ib  n 
iDfknts,  ib 

trards  of  court,  ib 

specific  performsnee  of  sgreements,  ib  n 

realty,  ibn 

personalty,  ib 

restraining  waste,  ii  1S5  n 
trusts,  ii426n 

curtesy  of  trusts  are  estates  is,  ii  1S7  n 
lunatics,  iii  426  n 

oomnussion  of  lunacy,  ib 
lunatics'  committee,  iii  427  a 
charities,  iii  426  n 

executors,  ib  n 

marshalling  assets,  ib        » 

bankruDtcy,  ib 

may  oraer  devisee  to  purchase  lands  to  be 
entailed,  when,  6te,  ii  364  n 
piaiitice,  iii  427  n 

subpcBna,  iii  441 

answer,  iii  427  n 

demurrer,  iii  446 

fro  oonfii$o,  iii  445 

mipertinence,  iii  442  a 

contempt,  iii  443 

attachment,  ib 

writ  of  rebellion,  iii  444 

Serjeant  at  aims,  ib 

sequestration,  ib 

distringas,  iii  445 

master  of  rolls  may  send  case  bt  judg- 
ment of  court  of  law,  iii  463  n 
how  law  of  arises,  i  61 
eonq>endium  of  law  of,  iii  426  n 
united  with  law,  i  62 
eouitable  maxims,  iii  426  n 
of  redemption,  ii  159 
ofstatutes,  iii431 
reserred.  iii  453 
courts  or,  in  general,  iii  50  45 

history  of,  iii  50  iv  430 

courts  of,  distinguished  from  law,  iii  429 
436  iT  442 
jurisdiction  of,  in  general,  in  eases  of  acci- 
dent, &c.  iii  426  n 
writ  of  iM  tmetu  r^ptOf  when  granted,  i  266  n 
peers  answer  in,  1 12  n  401  n 
Eriarch,  iv  313 

Error,  costs  in,  iii  400  410  app  24 
writ  of,  iii  406  app  21  ir  390 

where  prosecuted,  iii  410  411 
does  not  lie  from  cinque  ports  or  staoaaries* 
iii44n 

alteration  of  law  relative  to,  iii  272  n  411  n 
writ  of,  to  reverse  outlawry,  iii  285  n 
for  what  writ  of,  lies,  iii  406  n 
from  Ireland  to  house  of  lords,  iii  410  n 
court  of,  in  exchequer  chamber,  iii  44 
Escape,  iii  290  415 
action  for,  iii  165 
assisting  in,  iv  131 
offNiee  of;  ir  129  and  n 
vagrants,  iv  170  n 
Escheat,  i  303  u  U  72  80  244  IT  388  413  418 

writ  oif,  iii  194 
Eserorw,  ii  307 
Esffliije,  ii74iv€tt 


Espleea,  ii  app  5  iii  app  3 
Esquire,  rank  in  state,  1 406 

ancient  mode  of  creation  disused,  a5  n 

what  servants  of  the  crown  are,  ib  n 

barrister  is,  ib  n 

son  of,  entitled  to  hill  game,  vidien,  iv  175 
Essoign,  iii  278 

day  of  the  term,  iii  278 
Estate,  in  lands,  ii  103 

term  defined,  ib  n 

freehold,  wfaat,ii  104  n 

fee  conditional  out  of  personal  property,  ii 
113  n 

of  freehold  tn/uharo,  ii  144  n  166  n 

divested  by  subsequent  birth  of  heir,  ii  208  n 

by  purchase  or  descent,  ii  209  n 

per  miUr  vte,  its  nature,  ii  259  n 

execution  by  statute  of  trust,  ii  335  n 

assurance  of,  by  private  statute,  ii  344n 

repairi  and  improvements  of,  private  acts  for, 
ii345n 

fine  of  estate  less  than  freehold,  no  bar,  ii 
356n 

possession  not  necessaxy  to  levy  fine,  ii  357  n 
See  fiirther,  title  Bines 

though  iu>t  so  devised,  subject  to  debts,  ii 
378  n 

when  pass  by  will,  though  acquired  after 
execution  of,  ii  378  n 
Estates  of  the  kingdom,  i  156 
Estoppel,  iii  306 
Estoveriit  habendit,  vrrit  de,  i  441 
Estovers  of  a  wife,  ib 

coiumon  of,  ii  35 
Estrays,  i297ii  14 

Estreat  of  recognizance,  dec.  iv  253  296  n 
Estrepement,  writ  of,  iii  225 
Evidence,  in  general,  iii  367 

of  old  deeds  and  wills,  iii  367  n 

secondary,  iii  366  n 

deelarations  and  hearsay,  iii  368  n 

book  entries,  when  admitted,  iii  368  a 

presumptive,  iii  371  n 

notice  to  produce  papers,  dec.  iii  382  n 

by  interrogatories,  iu  383  n 

difiference  of,  in  equity  and  law,  iii  437  a 

in  criminal  cases,  iv  356 

recognisance  to  give,  iv  296  a 

stifling,  ofience  of,  iv  126  n 
Em  afftdo  informations,  iv  306 
Expott/acto  laws,  i46 
Examination  in  chancery,  iii  440 

of  prisoners,  iv  296 
witnesses,  iii  372 

trial  by,  iii  331 
Esceptiot  iii  310 
Exceptions,  bill  of,  iii  372 

to  answer  in  chancery,  iii  448 
Exchange,  bill  of,  iii  466 

deed  of,  ii  324 

of  goods  and  chattels,  ii  446 
lands,  ii  323 
Exchequer  chamber,  oouit  of,  iii  56 

court  of,  iii  44 

receipt  of,  ib 
Excise,  i  319 

hereditary,  i  288 

offences  against,  how  tried,  iv  281 
Exclusion  bill,  i  210 
Excommunication,  iii  101 

when  may  be  decreed,  iii  100  a 
Bgcomnmueaio  et^drnda,  writ  dt,  iii  108 

dtHbtnmdo,  wni  d$9  ib- 
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fizeoiable  homicide,  it  189 
Executed  4Boiitnct»  ti  443 
estate,  ii  103 
finei  ii  393 
remainder,  ii  168 
EzecntioDi  civil,  iii  412  aj^  25 
who  may  be  taken  in,  iu  414  A 
by  impnaonment,  aatiafaction-  of  debl,  iii 

415  n 
upon  one  of  two  defendants,  iii  417  a 
luadlord'i  demand  of  rent,  t6  n 
when  lands  cannot  be  taken  under  eligit,  iii 

419  n 
possession  deliTeied  in  eligit,  J5& 
under  an  extent,  iii  420  n 
de  eUrieo  admittendo,  iii  412  n 
criminal,  ir  403 

award  of,  iw  263  app  3 

plea  in  bar  of,  ir  396 

precept  of,  ir  403 

rule  for,  iv  404 

raiying  from  judgment.  It  17V  404 

warrant  of,  iv  404  app  4 

writ  of,  ir  403  app  5 
of  deviaes,  ii  376 

uses,  ii  333 
process  of,  iii  279  mp  7 
Executire  power,  i  190 
Executor,  u  503 
de  ton  tortt  ii  507 
of  executor,  ii  506 

his  own  wrong,  ii  507 
right  to  fixtures  as  against  heir,  ii  281  n 
bound  by  ooFenanta  without  being  named,  ii 

304n 
administration  granted  to  guaidian  when  itt- 

fiuit  sole,  ii  503  n 
if  out  of  country,  administratioii  gnatad  to 

creditor,  ii  805  n 
what  may  do  before  probate,  ii  507  n 
what  may  expend  in  funenA,  dec.  ii  508 
proof  of  win  per  teetee,  what,  ib  n 
money  in  hands  of  deceased  overseer  repaid 

in  rail,  ii  511  n 
Toluntary  bonds  postponed,  Ut  n 
debtor  made  executor  when  dischaigea  debt, 

ii512n 
giving  preference  to  one  over  other  cra- 
ters, ibn 
legal  and  equitable  assets,  what,  ik 
action  against,  for  speci^c  legacy,  A  n 
his  relaUon  to  residue,  ib 
when  liable  to  costs,  iii  401  n 
Executory  contract,  ii  443 
devise,  ii  173  334 
estate,  ii  163 
remainder,  ii  169 
Exemplification,  ii  spp  5 
Exemptions  from  tithes,  ii  28 
Exchequer,  debt  found  due  to  crown,  how 

levied  in  Ireland,  iii  262  n 
condemnation  of  goods  conclusive,  ib  n 
process  in,  law  idative  to,^  287  n 
court  of  error  in,  ib  410  n 
Exigent,  writ  of ^  iii  283  iv  319 
Eaitrifaaa»t  wnt  o(^  iii  283  app  11^  iv  319 
Exile,  i  137 
not  civil  dea&,  i  133  n 
when  first  a  punishment,  i  137  n 
Expectancy,  estates  in,  ii  169 
Expenses,  see  Costs 
<Mr  prosecution,  iv  383 

-'-' i  iii  369  iv  ao 


Exportsdon  of  ^NMl,  aEO.  ir  154  491 
Exposing  person,  offenoe  of,  ir  9*B 

selling  wife,  ih 

disoraered  peisotts,  ir  161  n 
Express  condition,  ii  154 

contract,  ii  443  iii  154 

malice,  iv  198 

warranty,  ii  301 
Eaetendi/adaMy  iii  420 
Extent,  writ  of,  ib 

law  relative  to,  iii  420  n 

inaid,  t6 
Extinguiahment  oC  ettatee,  ii  195 
Extortion,  iv  141 
Extra-parochial  plaoes,  i  114  984 

tithea,  i284 
Extravaganta,  i  82 
Eye,  putting  out,  iv  205  206 
E]rre,  chief  justice  in,  iii  73 

justices  in,  iii  57  iv  422  423 
killing  them,  iv  84 
Fado  «l  det,  ii  445 

fadme,  n4H 
Faetoy  king  de,  i  204  871  iv  77 
Factor,  i  427,  see  Agent,  T' 
Fair,  i  274  iii  218 
False  imprisonment,  iii  197  ir  218 
action  of,  iii  138 

judgment,  writ  of,  iii  34  406 

return,  action  for,  iii  111  169 

verdict,  iii  402  iv  140 

weights  and  measures,  iv  157 

pretences,  offence,  Ac.  of,  iv  U6ttd> 

vagrants,  when,  iv  170  n 

mmouia,  when  indictable,  A 149  ISBa 
FaUi  erimai,  iv  89  135  156247 
Falsifying  attainder,  iv  390 

coin,  iv  84  88  90  99 

judgment,  iv  390 
Fame,  irood  or  ill,  iv  296  299 
Farm,  u  318 

signification  of,  ii  17  n 
Famer,  common,  action  f 
Favour,  challenge  to,  iii  T 
Fealty,  i  367 

oathof;u45  53  85 
Fear,  putting  in,  iv  242 
Fee,  ii  46  105  106 

after  a  fee,  ii  334 

eceleeiastieal,  iii  90 

feim  rent,  ii  43  n  ■ 

simde,iil04app  .,i-.m, 

what  worda  m  will  pass  a,  n  lOSa  IW» 
injurant  to  corporation,  ii  199a 

tail,  11 112  app 
Fees  to  counsel,  iii  28 
Feigned  issue,  iii  452 
JP«ls4»««,ii489irl89 
Felon,  ii  499 

Felonious  homicide,  ir  188 
Felony,  ii  284 

definition  of,  iv94 

appeal  of,  iv  314 

componndina  of,  ir  138 

misprision  of,  ir  121 

punishment  of,  iv  98  216  929 

when  trenMSS  merged  in,  iii  6  a    __  .  .j 
Feme-covert,  i  442 ii 998  497.    BmWmm 

and  Wife 
Fencing,  ir  192 
Feodal  actions,  iii  117 

tenures,  u  44  425  431 

tfaeSaxoDt,tril9 
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Fbodal  teavM,  when  received  in  Kngjanct,  it 

48  iT  413  418 
Feof&aent,  ii  310  tpp  1 
Feonn,  ii  318 

Ferae  naturae^  aaimilB,  ii  30O 
Ferrets,  steaUng  of,  iT  836  n  ii  301 A 
Feny,  iii  219 
Fetteis,  ir  300  322 
Feud,  ii  45 
Feudal  system,  knowledge  of,  essential,  ii  44  n 

when  first  reduced  to  writing,  ii  48  n 

▼illena^e  opprobrious,  ii  53  n 

wardship  of  the  lord,  ii  67  n 

lord's  rights  on  manriace  of  ward,  ii  70  a 

value  ofwardships  and  maniages,  ii  71  n 

tenure  by  coma^e,  ii  74  n 

cscuage,  what,  t^ 

socage  tenure  explained,  ii  81  n 

by  petit  seijeanty  still  exisU,  ii  82  n 

tenure  in  gavelkind,  how  preserved,  ii  84  n 

lands  in  gavelkind  may  escheat,  ifr  n 

vUlein  not  protected  by  magna  chaita,  ii  93  n 

lord  seised  damages,  lecovered  for  maiming 
villein,  ii  94  n 

last  claim  of  villenage,  ii  96  n 
Feudatory,  ii  53 
Feudum  anti^mmj  ii  212  221 

operfum,  ii  245 

honorarntm,  u.  56  215 

Mnnoprium,  ii  58 

mamdMNm,  ii  215 

surfemtim,  ii  212  243 

MVMat,  ii  212  221 
held  vt  aniimmm,  ib 

jMtf emum,  ii  243 

pfopnuHim  11  58 
Fiction  in  law,  iii  43  107 
Fictitious  plaintiff,  iv  134 

bail,  iii  291  n 
Fidsi  eommi$9umt  ii327 
Fidejussors,  iii  106  291 
Fief,  ii  45 

<f  Aaii5«ft,  ii  62 
Furifaeuut  writ  of^  iii  417  app  27 

/ea,  iii  app  27 
Fifteenths,  i  300 
Fighting,  offence  of,  iv  183  and  n 


Jportion,ii519 
Final  decree,  iii  452 

judgment,  iii  396 
Fmding  of  indictments,  iv  305 
things  pergonal,  ii  9 
property,  owner  not  obliged  to  pay  expenses 

of,  i  298  n 
property,  to  whom  belongs,  no  owner  ap- 
pearing, i  209  n 
Fine  for  alienation,  ii  71  89 
endowment,  ii  135 
in  copyhold,  ii  98 
of  lamLi,  ii  118  348  iu  157  174  iv  429 

executed,  ii  353 
reversal  of,  when  levied  of  copyholds,  ii  368 

iii  166 
svr  done,  grsnl  n  rmdcr,  ii  353 
eogmxa$»iM  d»  dnU,came  ow,  4*^  ii  352  353 

m5 
cognmmee  d§  droit  tmtmn,  ii  353 
eoncunt,  ib 
Fines  and  FVirfeitiires,  when  grantable,  iii  250 

iv379 
in  alienation  and  deaoent  of  copyhold,  ii 

98n 
how  and  vrhere  acknowledged,  ib  351  n 
Vol.  IL  95 


fines,  proceedings  when  land  list  in  <] 
counties,  ii  352  n 

proclamations  in,  use  of,  ib  n 

running  ol^  aeainst  infanta,  dec.  ib  356  n 

entry  to  avoid,  t6 

of  estate  less  than  freehold,  no  bar,  ib  n 

possession  not  necessary,  to  levy,  t6  357  n 

money  devised  to  purchase  lands  to  be  en- 
tailed, paid  to  party  who  might  levy  fine,  - 
t6  364n 

and  see  Title,  Recovery 

of  lands  in  ancient  deoMsne,  in  what  court 
levied,  t6  368  n 

for  misdemesnors,  iv  377  378 
Finger,  disabling,  ib  205 
Fire,  see  Arson,  negligenco  in,  i  431  iv  222 

tenants'  liability  to  landlord  in  case  of,  iii 
228n 
Fire-bote,  ii  35 
Fire-ordeal,  iy  342 
Fire-works,  i6  168  and  n 
First-fhiiu,  i  284  ii  67  iv  107 
Fish,  royal,  i  290 

stealing  in  disguise,  iv  235 
or  attempting  to  steal,  iv  236 
Fishery,  common  of,  ii  34 

fiee,  11  39  410  417 

several,  ii  39 
Fishpond,  destroying,  iv  246 
Fitzherbcrt,  i  72  iii  183 
Fixtures,  what  are,  and  right  to  between  heir 
and  executor,  ii  281  n 

between  landlord  and  tenant,  ib 
Fleets,  i  262  iy  419 
Fleta,  i  72  iv  427 
Flight,  iv  387 

Floodgates,  destroying,  iv  144, 5  246 
Fhttam,  i  292  293  iii  106 
FoemuMauticum,  ii  458 
Folk  land,  ii  90  92 
Food,  offence  of  selling  short  weight,  iv  158  n 

forestalling,  regrating,  engrossing,  dec.  ib 
159  and  n 

sunplying  unvrholesome,  ib  162  and  n  iii 

stinting  apprentices  in,  iv  197  n 
Foot  of  a  fine,  ii  351  apo  4 
Force,  injuries  with  and  without,  iii  118 

when  repellable  by  death,  iv  181 
Forcible  abduction  and  marriage,  iv  208 

to  regain  land,  iii  5  n  179  n 

entry  and  detainer,  iii  179  iv  148 
Forecloeure,  ii  150 
Foreign  bill  of  exchange,  ib  467 

forgery,  iv  250  n 

coin,  lor^in^  it,  t6  ^  99  120 

county,  indictment  in,  ib  303 

dominions,  ii  110 

prince,  pension  from,  iv  122 

service,  ib  101 
Forest,  i  289  ii  14  38  414 

courts,  iii  71 

Uws,  ii  416  iu  73  iv  415  420  421  423  432 
437 
Faresta,  carta  de,  iv  423 
Forestalling,  iv  158 
Foretooth,  strikine  out,  ib  205 
Forfeiture,  i  299  ii  153  267 

for  crimes,  iv  377  381 

of  copyholds,  ii  284 

of  goods  and  chattels,  ifr  420  421  iv  386 

of  lands,  ii  267  iv  381 

upon  disclaimer  of  tenant,  ii  275  n 
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Fomiy,  17  %ft 
wnat  filn  making  fofficimt,  A  ■ 
with  what  intent  toigwy  most  Iw  < 
ib 
'  howfitfinatnimentfoxgedmiiitappmrgMMi- 
ine,  ift 
what  inatrameata  an  anbjaeta  ot,  ik 
deeda,  oouit  roUt,  ti 
bil]a,dce,irS48 
banknotea,  itc,ik 

ezchequet  biUa,  aovdi  aea  bondi,  dM.  0- 
aeamen'i  wiUa»  dec.  iTS49  and  ■ 
willa,  ■fr248 
Mediteiranaan  paper,  A 
atampa,  ib  and  n 

mamage,  dee.  ragiateia,  ifr  and  » 
plate  ataaipa,  dte.  ib  349 
eoiporation  Mala,  t6 
ptirate  deeda,  it  250  a 
willa,  ib  n 
billa,  ib 
notea,  ii 
receipca,  £S 
ordera,  i6  a 
FoigiTeneaa  \^  the  pmeecatofyir  SM 
Forma  jaattparia,  iii  400 
Fonneaon,  writ  of,  ib  191 
Fonna  of  law,  analterable,  i  MS 
Fornication,  ir  64 
Fortune-tellera,  ir  03 
Forty  daya*  ooarta,  iii  71 
Foander  of  a  corporation,  i  400 
Foandling  hoapitali,  ib  131 
Foihuntiag,  treapMa  in,  iii  313  a 
Fnmea,  breaking  of,  dec.  ir.  347  a 
Franchiae,  ii  37 
aDowanee  of,  iii  363 
diaturbance  of,  t6  286 
royal,  i  302 
Frankalmoign,  ii  101 
FVanked  lettera,  i  333 
Fkankrfee,ii366iiil66 
Frank-manriage,  ii  115 
Fiaak.pled|e,  i  lU  iT  868 

Tiew  of,  w  273 
FkAnk-teaemeot,  ii  104 
Frank-tenure,  ii  61 
FraUr  oofuanfVHMW,  ih  333 

aCmniw,  ib 
Fnnd,  ciyil,  wkere  eogaisable,  iii  431 437  439 
criminal,  ir  156 

what  Tacatea  eoatraola,  ii  444  a 
Fhwda  and  penaries,  statute  of,  ii  160  387 
337  342  364  378  450  466  500  601  615  iii 
158  iT  439 
I^andulent  deede^  ii  306 

deviaea,  ib  378 
Fnmnk'femu^  ib  80 
Free  Bench,  ib  123 

distinction  between  dower,  dee.  ii  189  a 
Free  fiahery,  ib  30  410  417 
aerrieea,  ib  60 
aoeage, iftTO 
warren,  ib  38  417  ir  415 
F^hdd,  of  title  in,  ii  104 
estate  of,  what,  t6  n 

what  cannot  pe  jmt  in  abejanoe,  ib  107  b 
how  granted  m  Aitato,  lb  144  a  166  n 
fine  of  estate  leas  than,  no  bar,  ib  357  n 
poaaeasion  of,  not  necesaaiy  ta  Utfj  fine,  ik 

3V7b 
aee  further,  Title,  Fiaea 
,  ib  190  310 


fVeah  Boit,  i  997 
Fruit,  stealing  td,  it  839 
FuUage,i463 
Wmiage,  i*  324 
Funda,  public,  ib  331 
Funeral  ezpensea,  ii  506 
JNouniii  onumM,  IT  230  238 
Farioua  driTin^;,  ir  207  a 
Fuatiana,  stealing,  ib  238 
IWaro,  freehold,  u  144 106 
Gage,  iii  280  ^4 

eaCatea  in,  iii  157 
GaflM,  property  of  tka  kin|(,  deaied,  ir  419 

nnqaalined  peiaoa  ■*>**^ag  anofefaer,  in  par 
auit  oL  liable  aasw  aa  qualified,  ir  87  n 

killing  of,  in  genenl,  ib  174  and  a 

what  persona  qnalified  for,  ak  174ii  418  m 
gamekeepers,  dM.  ii  418  a 

lawa,  particulariy  affeotiog  aaqualifiad  par* 
iTl74 


buying,  aeUing,  ik 
-  IT  171 


lA  public  houses,  A 171  a 
in  other  placea,  ib 
in  general,  ib  n 
Gaming  houses,  ib  168  and  a  171 
Gaol  delirery,  it  870 
distemper,  i  346 
regulations  of,  ia  geaaral,  A  a 
Coolers,  appointment  of,  dko.  1 349-«Bd  a  It  309 
compelhng  prisoners  to  be  apprvresa,  dec  ir 

when  guiitr  <^  murder  in  endtj,  wb  197  m 
Gardens,  robbing  of,  t&  833 
Garter,  knight  of,  i  403 
Gate,  stealing  of,  iT  233 
GaTel-kind,  i  74  ii  84  iii  409  413 
General,  demurrer,  iii  316 
fund,  i  328 
imparlance,  iii  301 
iaaue,  t6  305  iT  338 
legacy,  ii  512 
occupancy,  ib  258 
aeasiona.  IT  271 
atatute,  i85 
taU,  ii  113 

Terdict,  iii  378  it  364 
warrant,  iT  291 
Gendeman,  i  405  406 
Gift  of  ehattela,  persona],  ii  441  ani  m 
Gift  of  ehattela,  real,  ii  440 

lands  and  tenementa,  ii  317 
Cmda  marttUarui,  i  473 
GlanTil,  i  72  It  421 
Gleaning,  iii  818 

Ood  and  reli|;ion,  ofeneea  agiiaflt 
apostasy,  it  43 
heresy,  i6  44 
against  church  ib  50 

renting  oidiaaaces  of,  ik 

nonconformity,  A  51 

absenting  chuieh,  ib  £8 

mistaken  seal,  A 

protestant  diwaataia>  A  53 

papiata,«&5& 

popenr  ib 

popiah  recuaaata,  ii  69 

pnests,  ib  57 

obaerTationa  oa  lawa  apuBat 

iT57 
elbec  regnlatioBa,  Alt 
Uaaphemy,  ib  50 
•weanag.  dee.  Ift 
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Ood  andnligim,  olRnoM  fuam 
witfllMnft*  MioMji  mo.  IT  60 

impoaton,  ik  68 

nbtMth-braaking,  A  6S 
dninkennen,  ifr  64 
lewdness,  tee.  ift 
bastaxd  ckildren,  ib  tS 
Good  behaviour,  security  lor,  A  251 166 

consideration,  ii  207 
CroTemment,  contempt  against,  W  183 

its  original,  i  48 
Grain,  see  Com 
Grand  assise,  iii  341  351  ir  422 
€oughtmur  of  Normandy,  i  106 
juror,  disclosing  STidenca,  it  126 
jury,  tb  302 

in  attaint,  iii  351  404 
larceny,  iy  229 
serjean^j  ii  73 
Grants,  oftitle  by,  ii  9 
of  chattels,  personal,  A  441  and  b 

real,  16  440 
of  lands  and  tenenents,  ii  317 
the  king,  ib  346  and  n 
Great  council,  i  147 
seal  of  the  king,  ii  346  iii  47 

counterfeiting  it,  iv  83 
tithes,  i  388 
Gregorian  code,  ib  81 
Greenhouse,  robbery  of,  ir  233  a 
Gross,  adTowaon  in,  ii  22 
common  in,  tfr  34 
villein  in,  »6  93 
Oaardian  ad  Uitm,  iii  427 
and  ward,  i  460 
at  common  law,  ib  461 
by  cuatoaft,  t6  462 
nature,  a  461 
atatnte,  ib  462 
far  nurture,  t6  461 
in  chiFalry,  ib  462  ii  67 
aocage,ii88 
testamentary,  r  462 

who  may  appoint  guardian,  d  461  n  462  m 
widow  guuoian  in  socage,  •&  461  n 
king  universal  guardian  of  infanta,  ib  462  n 
kinc  delegates   this   gnaidianahip  to  lavd 

chancellor,  ib  n 
guardian's  power  and  du^,  i  463  n 
teatamentaiy  suaidiana,  w  n 
msnyini;  ward  of  chancery,  tb  n 
when  child  of  age,  ib  n 
infant  must  appear,  and  defend  by  gaaidiaB» 
t6  464n 
Guernsey,  inland  of,  ib  106 
Gunpowder,  hindering  ita  importation,  it  116 
keeping  or  carrying  it  illegally,  iv  168  and  n 
Gypsies,  •&  165  and  n 
Awess  corpora  junOanmHf  iii  354 
IS,  i  135  and  n 
act,  t5  128  iii  135  ir  438 
ad  dttiberandmn,  iii  130 


ti  rscfpMwdiMi,  w 


rBtpondmdtuiiy  wb  129 
MOufaeienditm,  ib  136 
mibpeiauSmii,  A  131 

eum  eoicta,  ib  Tt 
Habtnium  of  a  deed,  ii  296  aj^  1  2 
Biaber«,faeia»  po§M$§mmum^  iu  412 


■gaBBit,  iv  820»  piopavlf 
in,  ii4 
Hackney  coaches  and  dtairs,  i  327  and  n 
HtrtdiUt  jaemUf  ii  250 
HersSios  eDni6«reiids,  wxitd%  iv  46  439 
Half  blood,  i  194  U  297 
HaoftB  aecken,  iT  223 
Hamlet,  i  115 
Hanaper  office,  iii  49 
Hand,  burning  in,  iT  367  369  371  877 

disabling,  iv  905 

holding  up,  A  323 

loasof;  16125154  278  377 

sale,  ii  448 

writing,  similitude  of,  ir  358 
Hanging,  i6  376 
Hanover,  i  110 

Harbours,  notice  of  erecting  pier»  dec  BMr«  • 
264n 

injuries  to,  iv  144 
Haid-labeur,  punishment  of,  i6  377 
Hares,  stealing  them,  ^A  239 
Havens,  i  264 
Hawks,  stealing  of,  ir'286 
Hay-bote,  ii  35 
Head  of  the  church,  i  flP79 
Headborough,  i  114 
Health,  iii  124 

injuries  to,  iii  122  and  n 

offences  against  ^ttblie,  iT  161 
Hesfing  in  equity,  iii  451 
Hearsay  evidence,  16368 
Hearth  money,  i  394 
,Hedge-bote,  li  35 
Heir,  see  "  Descents." 

law  inclines  in  favour  of,  i  450  m 

law  of  de^cento,  dec.  ii  201 

when  lardmay  be  guardian  of  oopyhold  haii^ 
i6  98n 

Tdien  "  hein**  not  aaoeasaiy  in  grant  of  fea 
simple,  ib  108  n 

in  wills,  fee  msT  paaa  without  wards  of  li- 
mitation to,  16  n 

in  grant  to  corporation,  effect  of  "  hek^**  A 
109  n 

apparent,  and  presumptive,  A  308 

estate  devested  by  subsequent  birth  of,  A  a 

nature  of  seisin,  in  ancestor, -affects,  A  209  a 

when  father  may  inherit  to  son,  A  210  n 

dan^ters  by  different  venters  mav  inherit  to- 
gether to  oommon  parent,  16  214  n 

representative  proximity  preferred,  16  219  n 

doctrine  of  representation  discussed,  16  290  n 

when  collateral  descent  takes  plaoe,  16  a 

rales  applicable  to  descents,  A  n 

who  are  of  same  blood,  A  n 

new  kind  of  inheritance  not  allowed,  16  222  a 

union  of  legal  and  equitable  estate,  A  n 

when  several  estates  meet  in  one,  and  then 
descend  to  sevenl  heirs,  A  n 

what  neceaaaiy  to  oonatitute  good  title,  A 
224n 

doctrine  of  conaangninity  discussed,  16  225  a 

sister  of  whole,  preferred  to  brother  of  hall^ 
blood,  16  227  n 

exclusive  of  half  blood,  crueL  t6  233  n 

classes  of  kindred,  male  stocks  prefeired,  A 
235n 

preference  of  daas  11  to  class  10  disputed,  A 
240n 

devise  a  nullity,  of  same  aetata  aa  would  taka 
aa  heir,  t6  242  a 

rule  in  SheUq^eaae,  •6a 
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Heir,  in  what  eaiet  attiiiidiff  ilnli  not  pnja- 
dio0,  ii  251  n 
estates  per  enter  vie,  ib  250  n 
lijg^  to  fixture,  as  against  execntor,  ib  281  n 
mandamos  to  admit  to  oopjfaold,  ib  960  n 
tender  of  himself  for  admittance^  ib  371  n 
disinherited  only  b^  plain  intention,  t6  381  n 
Heiress,  stealinxof,  it 208 
Heir4ooms,  ii  4stl 

pietores,  books,  dfcc.  derised  as,  ib  428  n 
Helping  to  stolen  goods  for  rewaid  ir  132 
Hengham,  i  72  iii  400  iv  427 
Henry,  I.  his  laws,  iv  420 
Heptarchy,  Saxon,  ib  410 
Heialdiy,  iii  105 
Heralds,  ib 
'  hooka,  ib 
Hereditaments,  ii  17 
Hereditary  right  to  the  crown,  i  101  200 
Heresy,  iv  44 

Heretochs,  i  307  408  b  413 
Herioto,  ii  97  422 
seising  of,  iii  15 
when  payable,  ii  422  n 
eunion  of  divided  estate,  what  payable,  ib 
Hennogenian  code,  i  81 
High  commission  court,  iii  67  ir  433 
consuble,  i  355 
of  England,  i  355  it  206 
his  court,  iii  68  it  267 
'misdemesnors,  It  121 

steward  of  Great  Britain,  hia  court*  iv  261 
348 

in  parliament,  !▼  260  263 
Oxford,  his  court,  ir  277 
treason,  iv  75 
trials  in,  iv  351  440 
Highways,  surveyors  of,  i  357 
rights  of,  ii  35 
annoyancea  in,  iv  167 
robbery  in  or  near,  iv  243 
how,  and  by  whom  created,  ii  36  n 
surveyon  of  duties,  &c.  i  357 
rights  to,  ii  35 
annoyances,  6cc.  in,  iv  167 
nuisaniie  in,  who  may  abate,  iii  5  n 
Highways,  robbery  in  or  near,  iv  243 
Hiring,  ii  453 
History  of  the  law,  iv  407 
Hogs,  keeping  them  in  towns,  iv  168 
Holding  over,  ii  151  iii  210  211 
Homage,  ii  53 
ancestral,  16  300 
by  bishops,  i  284  370  iv  421 
liege,  i^367 
simple,  ib 
Homicide,  iv  176 
justifiable,  iv  178 

of  necessity,  ib 
by  pennission,  ib  179 
for  advancement  of  justice,  ib 
to  prevent  crime,  ib  180 
in  defence  of  chaistity,  dec  t&  181 
excusable,  ib  182 

by  misadventure,  ib 
in  self  defence,  tb  183 
fetonious. 

self-murder,  ib  189 
manslaughter,  ib  191 
'voluntary,  ib 
involuntary,  ib  192 
murder,  ib  194  et  se<| 
Hcmme  nj^egiando,  writ  de,  iii  129 


Honoruy  fsnds,  ii  5621ft 

Jibnom  mpssftoii,  challenge  jvvpCBr,  ir  381 

Honour,  court  of,  iii  104 

of  a  peer,  ib  402 

or  dignity^  ib  271 

aeignory,  li  19 
Hop-binds,  destroying,  iv  246 
Horse-iaces,  &  178 
HorBe<ctealing.  ib  238 
Horses,  sale  ot,  ii  450 

warranta  o^  iii  165  n 

ill-treatment  of,  iv  246  a 
Hospitals,  i  471  474 

their  visitors,  A  462 
Hotch-potch,  ii  190  517 
Hot^iouse,  robbery  of,  iv  233  n 
House,  immunities  of,  iv  223  . 

larceny  from,  iv  240 
House-bote.  ii  35 
House-breaking,  see  Buzi^aiy. 
House-tax,  i  325 
Hue  and  cry,  iv  293 
Hundred,  i  116  iv  411 

action  against,  for  robbeir,  dfcc.  iii  109  iv 
246  294 

court,  iv  411 
Hundredors,  ohalleage  for  defect  of,  iii  360  ir 

352 
Hun^r,  iv  31 
Hunting,  aee  Grame,  iii  213 

by  interior  tradesmen,  A  215  401 
nig^t,  or  in  disguise,  iv  143  144 
Hurdle,  16  92  377 

Husband  and  wife,  of  requisites  of  maniage, 
and  consequences  in  general,  i  433  to  445 

law  as  to  separation,  iii  94  and  n 

may  agree  to  live  separate,  i  441  n 

admteiy,  recrimination  bars  divoroe,  ib  n 

divorce  in  parliament,  ib  n 

decreeioff  alimony,  ib  n 

cannot  inlaw  make  gifts  to  eaokolher,  t5  442  n 

when  may  in  equity,  ib  n 

marriage,  how  hi  vacates  bonds  and  agree- 
ments, ib  n 

oontracU  by  wife,  when  bind  husband,  ib  n 

when  husband  liable  to  wife^  debts  after 
her  death,  t&  443  n 

of  actions  by,  16  n 
against,  t6 

where  may  or  must  sue,  or  be  sued  alone,  Sb 

when  not  to  be  witnesses  for  each  other,  ib 
444n 

equity  will,  in  some  eases,  allow  suits  be 
tween,  ib  n 

admittance  to  copyhold  of  wife,  ii  366  n 

appointment,  as  by  wiU,  of  her  lands,  A  375  n 

assignment  by  husband  of  wife's  estate,  16 
433n 

husband  admimstrator  to  wife,  A  435  n 

husband  may  dispoae  of  paraphenialia  of,  Sb 
436n 

profits  and  savings  in  housekeeping,  separate 
estate  of,  16 

take  as  one  only  in  joint  tenancy,  ib  162  n 

join  in  fine,  dtc.  to  bar  dower,  Ke.  ib  351  n 

as  to  property  of  wife  before  maniage,  i5434  a 

injuries  to,  iii  139 

assault  by,  in  defence  o^  •&  3  n 

how  far  liable  for  each  other'a  crimes,  iv  S8 
ni444n 

public  sale  of  wife,  iv  65  n 

deaertinf  wife,  vagrsncy,  ib  170  n 

surety  of  peace,  t6  254 
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BnitiasB,  oout  o(^  in  Iiondoii,  iii  80 

iS^poMMo,  ii  150 
Jacdtation  of  maniagB^  iii  03 
Identity  of  penon,  ir  800 
Uiot,  1 903  li  201 

wUk  bj,  u  407 

oogniianoe  of,  iii  4S7 

iutpection  of,  i6  338 

maniago  of,  1 438 
Idioia  mqmmtdo,  writ  ii,  i  303 
IdleneM,  it  100  and  n 
JeofaiUt  iii  407  ir  375  430 
Jenej,  iaUnd  of,  i  106 
JetMom.  i  802  iii  106 
Jews,  I  375  iT  372 

children  of,  i  440 
hDOQiinions  puniihmenti,  ir  377 
^iioramw,  tfr  305 

Inionnco,  wben  it  exeoMt  crime,  •&  27 
illegal  conditions,  ii  156 
Imagining  (he  king's  death,  ir  76 
Imbessling  king's  armottr  or  stores,  ir  101 

public  money,  ift  122 

records,  ib  128 

in  general,  see  Larceny 
Immediate  descent,  ii  226 
Immorality,  public  offence  of,  ir  65  n 
Imparlance,  iii  200  301 
Impeachment  in  parliament,  iT  250 

not  affected  by  prerogative  or  diasolntioD  of 
pariiament,  i  l86  n 

ofwaste,  ii283app5 
Imperial  chamber,  iu  38 

constitutions,  i  81 

crown  and  dignity,  A  242 
Impediments  ofmaxriage,  ib  434 
Implication,  ii  381 
Implied  condition,  ib  168 

contract,  i6  443  iii  150 

malice,  it  200 

warranty,  ii  300 
Importing  ajpmt  ici,  crosses,  dJEC  it  115 

counterfeit  money,  i6  61  80 
Impossible  oooditicni,  ii  156 
Impostures,  religious.  It  68 
Impoteney,  i  434 

/MpotenfMi,  property,  rstioiu,  ii  304 
Impressing  seamen,  i  420 
Imprisonment,  i  134  136  It  377  436 

beyond  sea,  i  137  It  116 

fijse,  see  False  Imprisonment 

of  debtor,  by  court  of  reonesu,  iii  82  n 

on  mesne  process,  ib  200  n 

execution  DT,  satisfiiction  of  debt,  ib  415  a 
Improper  feuos,  ii  58 
Impropriations,  i  386 
Incenoiaries,  iT  880,  see  Aisoo 
Incest,  i6  64 
Inchantment,  ib  60 
Incidental  prerogatiTSS,  i  240 
Inclosures,  destroying,  iT  847 
Incomplete  judgments,  iii  387 
Incorporation,  power  of,  i  473  474 
Incorporeal  hereditaments,  ii  80 
Incorrigible  roguery,  it  160,  see  Tsgrants 
Incumbent,  1208 

Incumbrances,  eorenaat  Mainst,  ii  app 
Indfbitahu  auumpnt,  iii  lo4 
Indecency,  poblio  offiroee  of^  it  65  n 

Tagrants,  it  170  n 
Indefeasible  right  to  the  thnoe,  i  100 
Indentiiiw,  ii  805 


Indentures,  of  a  fins,  ii  351  sap  4 
Iikdia,  misdemeanors  in,  it  305 
htdicavii^  writ  of,  iii  01 
Indictable,  wliat.  It  818 
Indictment,  ib  308  app  1 

form  of,  ib  306  ana  n 

oopy  of,  iii  186  iT  351 

locality  of,  iT  308 
Indinduals,  offences  against,  ib  176 
Indorsement  of  bills  and  notes,  ii  467  it  441 
Induction  to  a  benefice,  i  381  ii  312  it  107 
Induatriam,  property  per,  ii  301 
Infimous  witness,  ni  370 
Infont,  carnal  knowledge  of,  it  218 

oo^sance  of,  iii  427 

OTidenee  by,  It  814 

is  fMHtn  M  mire,  i  130  ii  160 

rights,  dtc.  of  parent  and  child  in  general,  i 
446etseq 

rights,  dec  of  guardian  and  ward,  ift  463  et 
seq 

when  must  sppear  and  defend  by  guardian 
t&464n 

contracts  by,  void,  ib  466  n 

may  bind  himself  for  necessariea,  ib  n 

their  ability  to  oouTey  or  purchase,  ii  801 

wills  by,  ii  407 

admittance  to  oopyhoU  of,  ib  306  n 

when  liable  for  cnmes,  it  88  84  n 

insti^tiitf  children  to  crimes,  iifr  40  n 

stinting,  &c.  in  food,  dtc.  ib  817  a 

child  stealing,  ib  810  n 
Infeodations  of  tithes,  ii  87 
Influence  on  elections  to  partiament,  i  178 
Information,  compounding  of,  it  136 

criminal,  i»  308  488  436 

car  officio,  iii  427  iT  308 

lor  charitiM^  iii  487 

in  crown  office,  iT  306 

exchequer,  iii  861 

nature  of^oiw  warramto,  it  318  441 

rem,  iii  868 

of  superstitious  ums,  ib  488 
Informer,  common,  ii  437  iii  160  It  300 
hdortwmim,  homicide  p«r,  It  188 
Inheritable  blood,  ii  846 
Inheritance,  i6  U  801  i 

canons  of,  ib  808 

estates  of,  t6  104 
Initiate,  tenant  bf  curtesy,  A 127 
Injunction  in  eonity,  iii  443  and  n 
Injuries,  citO,  w  8 

with  and  without  force,  ft&!118 
Inland  biU  of  exchange,  ii  467 
Inn  of  court  and  chancery,  i  83  25 

call  members  to  the  bar,  i6  85  n 
Innkeeper,  cannot  reooTor  treating  bUls  at  dae- 
tion,  i  170  n 

action  against,  iii  164 

answerable  for  property  of  gnest,  i  430  n 

hotel  keeper  is  usUe  as,  ib 
Inns,  disorderly,  iT  168 
Immmdo,  iii  126 
Inoflicious  testament,  i  448  ii  508 
Inquest  of  office,  iii  258  It  301 

prosecutions  on,  it  301  308  874  sad  n 
/nfiimfiopMf  mortem,  ii  68  iii  858 
Intkmad  campuUueent,  iii  168 
InsolTency,  act  of,  ii  484 
Insohrent  debtors,  t&  484  iii  416 

when  priTileged  from  arrest,  iii  880  a 

relief  under  lords'  act,  tft  416  a 

who  may  compel  sunender  of  effects,  A  a 
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Iiupeetkm,  tml  bjr*  iii  931 

InMlmitr,  trial,  iy  386 

Institotea,  of  Jiu^uiiaii,  i  81 

Inttitutioii  to  a  benefice,  i  390  ii  23  it  107 

Insuranoe,  u  458  460  461  and  A  iu  74  It  441 

/filenlacltim,  iii  443 

Intent,  tee  Malice 

in  larceny  material,  ir  233  n 
Interest  on  banknipt'i  debta,  ii  488 
legacies,  »fc&14 
or  no  interest,  insuxanoe,  t&  450  460 
of  money,  in  general,  •&  454 
usurious  law  relatiTe  to,  ib  463  n 
on  bond  for  piirrhaie  of  foreign  estate  usa- 

rious,  tfr  464  n 
ie  due  on  pecuniary  legacy,  when,  4  513  n 
Interested  witness,  iii  370 
Interlineation  in  a  deed,  ii  308 
Interlocutory  decree  in  ecclesiastical  courts, 
iii  101 
chancery,  ift  452 
judgment,  i6  448 
Interpleader,  bill  of,  ib 
Interpretation  of  laws,  i  56 
Iniemgmm,  i6  196  249 

Intenogatoiies,  lamination  on,  iii  383  438  ir 
287 
in  chanceiy,  iii  440 
Intestacy,  ii  494 

Intestaites,  their  debto  and  eifecU,  It  435  428 
Intrusion,  information  of,  iii  261 
on  freehold,  iii  169 
writ  of,  iii  183 
Inyentpry  of  deceased's  eflfocts,  ii  510 
InTestiture,  ii  209 
of  benefices,  ii  23 
feuds,  ii  53 
lands,  ii  311 
InToluntary  manslaughter,  iv  192 
John,  king,  his  resignation  of  the  ciown  to  the 

nope,  IT  108  111 
Joinder  in  demurrer,  iii  315  app  26 
ofbattel,  i6a^p4 
issue,  H  315  app  10  It  340 
Joint4enancy  in  lands,  ii  180 
how  created,  and  distinguished  from  tenancy 

ib  common,  ib  n 
tenancy,  where  interest  respectively  condi- 
tional, ii  181  n 
where  interest  commences  at  different  pe- 

riods,  t6  n 
husband  and  wife  take  as  one  only,  m,  ii  182  n 
demise  by  joint-tenants,  ii  183  n 
account  and  partition,  how  obtained,  ii  184 

nl85n 
where  conreyanoe  by  one  serers,  ii  186  n 
where  must  sever  first,  then  may  convey,  ibn 
in  things  personal,  ii  399 
Joint-tenant,  king  caimot  be,  ii  409 
Jointure,  ii  137  160  app 
estate  durante  wduiuuet  is  a  good,  t&  138  n 
bar  of  dower  by  equitable,  ib  137  n 
Ireland,  i  99 
union  with  Encland,  i  97 
members  added  to  parliament  for,  i  155  n 
acts  regulating  elections,  i  180  n 
rank  ofnobUity  guarded  by  31  Hen.  VIII.  i 
272n 
Irish  peer  privileged  from  srrest,  iii  289 
Iron,  stealmg,  iv  233 

receiving  stolen,  iv  133 
Irons,  to  secure  prisoners,  iv  300  323 
Islads,u861 


Us  of  Mtt^padMsed  lima  Unof  iAoLI 

106n  ^^ 

of£ly,seeElf 
Issuable  terms,  iit  353 
Issue  at  law,  iii  313  314 

eollateral,  iv  396 

feigned,  iu  453 

in  equity,  iii  448 
jomder  of,  iii  315  app  10  iv  MO 

lender  of,  iii  313 
Issues  on  a  dtMiringma,  iii  280 
Itinerant  courts,  iv  411  423 

justices,  iii  59  IV  483 
Judges,  i  267  iii  24  iv  440 

their  discretionary  power,  i  62  a 

number  of,  at  different  periods,  iii  40  a 

sssaulting  them,  iv  125 

how  counoil  for  prisoners,  iv  355 

killing  theni,  iv  84 

their  commissions,  i  267 

threatening  or  reproaching  them,  hr  1S6 

how  construe  statntea,  i  87  n  88  n 

seats  not  vacated  by  demise  of  crown,  i208n 

may  amend  record,  dtc.  at  assises,  iii  50  a 

msy  now  hold  assise  where  bom,  «6  n 

may  open  commission  after  day  appointed, 
ibn 

party  jud||S  in  own  cause,  iii  298  a 
Judgment,  u  app  iii  395  460  461  466 

action  on,  iii  160  421 

property  by,  ii  436 

relieved  against  in  equity,  iii  437 

when  affected  by  fraud,  leoiedy  against,  iii 
24n 

binds  lands,  as  against  purchsMn,  A 

action  on,  iii  160  n 

ofnesjms,  ii286n 

motion  in  arrest  of,  iii  393  a 

when  may  be  arrested,  iii  395  a 

by  defaults-writ  of  inqmry,  iii  397  a 

death  of  party  before,  iii  390  a 

in  criminal  cases,  iv  375  a 
fwiiem  urdmariif  iii  315 
Judicial  Jiower,  i  267  269 

writs,  iii  282 

decisions  binding  in  subsequent  eases,  i  08a 
63n 
/iidMMmi>n,iv341  342 

ferric  oq^t  ti  ignUf  iv  344 

porram,  iii  350 
Jun  dnino,  right  to  the  thnme,  i  191 

tithes,  ii  25 

king  d(,  i  204  iv  77 
JmiM  vtrm,  writ  of,  iii  253 
Jurisdiction,  encroachment  of,  iii  111 

of  courts,  settled  by  Edw.  I.  iv  425  426 

plea  to,  iii  301  iv  333 
Jurors,  fining  or  imprisoning,  iv  361 

incompetency  of,  i  5  8 
Jurv,  trial  by,  in  general,  iii  348  414  441 

abused  when,  i  5  8 

of  court  of  sewers,  iii  73  n 

law  relative,  consolidated,  iii  356  a 

((uslifications,  ib 

jury  lists,  t6  n 

returns,  ib  n 

jurors*  book,  A  a 

panel,  ib 

summons,  A 

view,  iii  357  a 

ballot,  i& 

cha]len|es»  A 

special  juries,  A 
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Jury,  haA  tntMn,  iii  8fi7  n 

uiuSi  eirfumtUmiSbiiUi  ib 

juries  df  wtfrfiifaK,  ih  a 

fines,  t6 

penalties,  ib  n 

legal  proceedings,  ift 

▼enue,  ib  n 

writ  of  attaint,  ih 

saring  and  repealing  clauses,  ib 

adjouniment  jiending  trial,  iii  375  n 

antiquiw  of  trial  b^,  t&  a 

eflfect  of  withdrawing  inror,  iii  376  a 

in  eriminal  cases-Hn  the  grand  jury,  Ams.  vr 
308  to  306 
Jfu  accnaoemdi,  ii  184 

ad  rem,  ii  312 

ikflieahim^m  199 

fidueiarhsm,  ii  328 

imaginumj  i  406 

m  re,  ii  312 

UgiiiiMimiy  ii  WB 

patrvnatua,  iii  246 

pntetanum,  iii  50 


Justice,  free  course  of,  i  141 
homicide  in  sdTsneement  off  iv  179 
king,  the  fountain  of,  i  266 
neglect  or  refusal  of,  iii  100 
offences  against,  ir  128 
injuring  records,  dco.  ir  128 
gaolers  making  persons  become  approireis, 

ib 
obstructing  process,  ib  129 


breach  of  prison,  ib  130 

rescue,  ib  131 

returning  from  transportation,  ib  138 

taking  reward  to  helo  to  stolen  goods,  A 

receiyiug  stolen  goods,  ib 

theft-bote,  ib  133 

barretry,  ib  134 

maintenance,  ib 

champerty,  »6  135 

compounding  informatioms,  ib  186 

conspiracy,  ib 

threatening  letters,  ib  137 

perjury  and  subornation  of,  A 

Dribery,  t6  140 

embracerjr,  t6 

false  tenbct,  t6 

negligence  oif  ofRoers,  ib 

oppression  of  officers,  t6  141 

extortion,  ib 
Justice-seat.  court  of,  iii  72 
Justices  of  the  peace,  their  lights  in  geneni,  i 

338  to  364 
when  may  act  in  sereinl  counties,  i  352  a 
qualification  of,  ib  n 
of  the  peace  act  mixusterially  or  iudioially,  i 

354  n,  when  liable  to  action,  &o.  J5 
jurisdiotion  of,  in  tithe  cases,  iii  89  a 

relatire  to  church-rates,  iii  90 
JuMticieaf  writ  of,  iii  36 
Justifiable  homicide,  ir  178 
Justification,  special,  iii  306 
Justifying  bail,  iii  201 
Keeper,  lioid,  iii  47 
Kidnapping,  ir  219  and  n 
Killing,  what  amounts  to  homicide,  ir  191  sad  n 
Kindred,  how  nomerous,  ii  205 
King,  i loo 
can  do  no  wrong,  i  246  iii  254  ir  32 
compassing  or  imsgiaing  his  death,  ir  76 


King,  his  councils,  i  227 

counsel,  iii  27 

courts,  contempts  against,  ir  124 

dignity,  i  241 

duties,  i  227 

enemies,  adhering  to,  ir  82 

government,  contempts  against.  It  123 

grants,  ii  346 

money,  counterfeiting,  ir  84 

palaces,  contempts  against,  ir  124 

perfection,  i  246 

perpetuity,  i  240 

person,  contempts  against,  ir  123 

pleasure,  how  understood,  iT  121 

power,  i  260 

prerogative,  i  237 
contempts  against,  iv  123 
felonies  against,  iv  98 

his  prerogative  in  debts,  judgmeBts^  and  exr 
ecutions,  iii  420 

revenue,  extraordinary,  i  306 
ordinary,  i  281  306 

royal  family,  i  219  225 

seals,  ii  346  347  iii  47 
counterfeiting,  iv  83  89 

silver,  ii  350 

sovereignty,  i  241 

title,  i  190 
contempts  against,  iv  123 

ubiquity,  1 270 

injuries  to  or  by,  iii  254 

levyuiff  war  against,  iv  81 

refusal  to  advise  or  assist  him,  iv  122 

parliament  meets  on  death  of,  i  ISO  a 

refusal  of  assent  to  bills,  i  184  n 

assent  to  bills  endorsed  thereon,  i  185  a 

ordered  mode  of  promulijating  statutes,  ib  n 

Chariesll's  reign  dated  from  death  of  Chiules 
let,  i  196 

oabinet  council  of,  i  289  a 

privy  council,  i  230  n 

IS  governed  -by  law,  i  234  n 

must  subscribe  declarations  against  popexy, 
i235n 

rights  and  powers  of,  for  benefit  of  people,  i 
237n 

exceptions  to  rule  nullum  tempos  oeonrrit 
regi,  i  247  n 

prerogative  to  pardon,  i  268  a 

cannot  disturb  the  order  of  preoedenoy,  i 
272a 

civil  Ust,  i  332  n 

number  of  his  chaplains  unlimited,  i  399  n 

power  over  naval  and  military  seateaces> 
417  a 
King's  bench,  court  of,  iii  41  iv  265 

justices  of,  killing  them,  iv  84 
Knight  bachelor,  i  404 

banneret,  i  403 

of  the  bath,  ib 
garter,  ib 
shire,  his  electors,  i  172 

to  be  returned  on  a  lord's  jury,  iii  350 
Knight's  fee,  i  410  ii  62 
Knighthood,  i  404  ii  69  iv  437 
Knigbt-serrioe,  ii  62 
Labour,  foundation  of  pioperty,  ii  0 

hard,  iv  370  371  377 
Labourers,  1407  426 
Laches,  i2i7 

of  infant,  i  465 
Laeaoit  majeataUt  erisiM,  iv  75  80 
Laesianefidti,  suit  ^,  Ui  58 
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Lahjr,  1306 

Laacaater,  oooatj  ptlatiBe  U,  i  117 

its  cooits,  iii  79 

dndqr  o^  its  oonits,  iii  78 
Ii^ida,  ii  16  17 

prapcttj  bif  ii  7 

ibtceto  leegygr  pnawinm.  Ae.  iii  6  n 

ml  acttona  for  recpywy  o(  iii  167  n 

diweirin,  what,  iii  160  a 
Laadloid  aad  tenaatyaee  Rant,  Lode^ 

what  are,  and  nght  to,  fixtoiaa,  ii  all  a 

and  tenant,  when  tenant  to  pay  rent  thoii||k 
pienuaea  burnt  down,  ii  281  n 

onrenanu  touae  atncw,  dEc.  on  land,  binding 
'  ~t  aale  by  aheriir,  ii  404  n 


acainat 
land-tax,! 


[•tax,  by  whom  oayable,  i  311 
distreaa  for  rent,    oee  Diatreaa,  iii  6  n 
nrodnce  not  aaleafale  under  azectttiatt,  iii  7  b 
forcible  entry,  on  tenant  holding  orer,  iii  179 
bail  in  ejectment,  tenant  holding  orer,  iii 

206n 
non-payment  of  rent,  iii  206  n 
deeertion  of  premiaea,  16 
pariah  houaea,  »ft 

double  rent  and  double  valoe,  iii  211  n 
aecidenta  by  fire,  which  liable,  iii  228  n 
Land-4az,  i  309  ir  423 

iu  amount,  and  by  whom  payable,  i  311 
Lapae,ii276iTl07 
Lapaed  legacy,  ii  513 
Larceny,  it  229 
appeal  of,  ir  314 
■IKPLK,  It  229  n 

there  muat  be  a  taking»  230  n 

geneiml  mlea,  ift 

aerranta,  ifr 

cleika.  It  230  n  231  n 

agenta^  bankezs,  iv  230  n  231  n 

manufactorere,  A 

oiBcera  of  bank  of  En^and,  iw  234  and  a 

public  officer!  in  geneni,  ib 

aerranta,  dtc.  in  poatoffice»  t6  n 
of  Sonth-eea  company,  ib 

lodgera,  ir  231 

parQr  "^^^I'^e  hia  own  gooda,  1^230  n 

taking  muat  be  againat  owner'a  consent,  ib 

there  must  be  a  caxiying  away,  iy  231  n 

also  a  felonioua  intention,  ir  232  n 

and  the  atealing  must  be  persona],  ir  232 

lead,  dus.  fixed,  ir  233  n 

underwood,  turnips,  fruit,  &c.  ir233  and  n 

trees,  roots,  shrubs,  &c.  ib 

ore  from  mines,  ir  234 

writings  relatire  to  estate,  ib 

bonda,  billa, choses  inaction, it  234 and n 

letters,  16  n 

wrecks,  &c.  ir  235 

animals,  ib 

deer,  conies,  &c  16  n  236  n 

fish,  It  236  n 

hawks,  »fr 

swans,  16 

domestic  animals,  ib 
larceny  where  owner  unknown,  It  236 
punishment,  ir  236  237 
ofQence  ag^vated  by  eircomstanoea,  dec. 

atealing,  iv  239  240  and  n 

COMPOUND, 

from  the  house,  It  240 

•bore  12d.  in  churches,  ib 

in  booths  or  tents  at  fairs,  ib 
by  house-breaking  in  day-time,  per^ 
son  being  in  it,  ifr 


above  12d.  in 
penoB  befa«  in  it,  and  put  infieai^i 

abore  5s.  in  bnaking  house  indaj4ans^  BD 
penonbeinginit,^ 
privately  atealing  in  hooae,  duagh  ao 
farealung,  or  no  peiaon  ia  it,  IT  241 
to  vifaieer  40t.  tfasogk  hooae  aotfanfcca, 
or  no  penoa  in  itt  t(  and  a 
rnoH  m  ransoB, 

by  privately  atealing,  iv  941 
l^robbeiy,iTa43.    SeeRobbeiy 

Ztfftaf,  writ  oi;  iii  286 
lAw,i38 
8tadyo^l28a7B 


m 


how  controlled  when  uniost,  i  37  B 

and  equity  united,  i  56  61  a 

and  equity,  eonita  a(,  how 
429 

caiMn.il419798283 

civil,  180 

and  caaon,  anthoritir  of;  i  14  79  83  iv  421 4tt 
lejected  I7  the  Ei^liak  BoUlitr,  i  19 

common,!  60  n63  64  67 

raior  doetrinea  of,  binding*  i  63n 

divine  or  revealed,  i  42 

olSenoee  against,  iv  41 

foodaLii44iv418 

French,  iii  317  iv  428 

Greek,  iii  321 

hiatoiy  of,  iv  407 

Latin,  iii  319  iv  428 

maitial,i413iv436 

merchant,  i  70  76  273 

municipal,  i  41  44  45  n 

of  nations,  i  43  254  a 
offencaa  against,  iv  66 
natuie,i39 

parliament,  i  163 

side  of  the  chancery,  iii  46 
ezeheqiner,  iii  45 

8tatute,i66 

unwritten,  i  63  iv  408 

wanes  of,  iii  341  iv  414  424 

written,  i  85 

woida  in,  how  expounded,  i  54  60  n 

8an|g;uinaiy  punishments  of,  i  133  a 

duties  on  proceeding  abolished,  i  323  a 
Lavring  of  mastiib,  iii  79 
liay  coi]^ntions,  i  470 

invesutnre  of  bishops,  i  378 
Lasareu,  esc^ting  from,  iv  162 
Lead,  atealing,  iv  233  and  n 

receiving  it  atolen,  iv  133 
Leading  interrogatoriea,  iii  449 
Leap-year,  ii  141 
Lease,  ii  317  app  2 

and  releaae,  u  339  app  2 

entiy,  and  ouater,  rule  to  eonfoas,  iii  204 

in  writing,  muat  be  signed,  ii  306  n 

power  under  statutea  and  aettlamenla  la 
make,  ii  319  n 

concurrent  leases,  law  of^  ii  330  n 

of  vicar,  dec.  must  be  confbmed  by  oidinaiy^ 
ii321n 

when  not  binding  on  successor,  ib 

surrender  of,  inlaw,  ii  326  n 

how  far  assignee  bound  by  covenants  o^  ift 
327n 

fine  of  leasehold,  no  bai,  ii  366  a 
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h$u9t  rmnmidt  tow  twir,  dec  on  the  land, 

binding  agunst  sale  by  aheiifi;  ii  404  n 
Le6t,iT873  411424 
Legaeiea,  ii  512 
subcnction  of,  iii  08 
action  for,  not  maintainable,  ii  513  n 
when  lapsed,  goes  to  lepraaentatiTea,  ii 

513  n 
diatinctiomi  in  legacies  paf  aUe  m/Wuro,  ibn 
contingent  as  to  time  and  peison,  ib  n 
oat  of  land,  m^fiihin,  if  legatee  die,  ifr  n 
peconiaiy,  canies  interest,  when,  16  n 
estates  for  life,  u  124  126  129 
Legantine  oonstitations,  i  82 
Legislative  power,  i  147 
Legiriature.  how  far  controllable,  i  161 

sole  li^t  to  mske  and  repeal  laws,  1 37  n 
See  Parliament 
LegitLmate  child,  i  446 
Lending,  ii  454 

demandinff  nMm«j,  dto.  ir  144 
tsive,  for  ele( 


decting  a  biahop,  i  379 
franking,  see  Commons 
threatening,  iT  137  144  n 
stealing  of;  iv  234 
Letters  patent,  ii  346 
Lmmt  and  caiidtotf ,  iii  9  239 

cattle  when  distrainable,  iii  9  n 
Iman/adasf  writ  of,  iii  417 
Leriticai  decrees,  i  435 
Levying  money  without  consent  of  parliament, 
il40 
war  against  the  king,  !▼  81 
Lewdness,  ir  64 
Xes  stoaifefta,  iii  344 
talumUt  ir  12 

sMreoforia,  its  nature  and  extent,  i  76  n 
Libel,  in  ecclesiastical  courts,  iii  100 
fttal  to  liberty,!  126  n 
published  partiamentaiy  speeches  pumsh- 

able  as,  i  104  n 
lords  resQlved  that  not  a  breach  of  peace, 

il67n 
when  scCftM  liea  for,  dec.  aee  Slander,  iii 

123  n 
what  kind  mdulaUf,  iv  150  n 
Uasphemons,  ifr  ir  59  n 
on  king  or  government,  ifr  ir  123  n 
on  ja<kes,  dec.  iv  150  n 
how  tar  thing  imputed  must  be  eiimi- 

nal,i& 
on  dead  perMms,  it  150  n 
truth  not  material.  It  150 
malice  how  ftr  essential,  ib 
by  what  mode  of  expression  if  may  be 

convered,  afr 
what  publication  necessary,  A 
modea  of  prosecution,  ib 
mode  of  trial,  t6 
judgment  and  pnuishment,  ib 
lAeram  Ugtm,  losing,  iii  340  404  iv  348 
Liberties  or  franchises,  ii  37 
Liberty,  civil,  i  6 125 
definitionof,  i36n 
natural,!  125 
nature  of  English,  237  n 
of  the  press,  IV  161 
pereonal,  i  134 

crimes  against,  ir  219 
personal  injuries  to,  iii  127 

B>litical,  i  125 
bels  fatal  to,  i  126  n 
subordination  the  bond  of  society,  i  407  n 
Vol.  II. 


Liber^,  pmlar  Mjuality  rspognaat  to,i407B 

legality  of  impreasin^  seamen,  i  419  n 
I<icence  for  marriage,  1 439 

from  the  i>ope,  iv  115 

ofaUenation,  ii72 

of  mortmain,  ii  269 

to  agree  in  a  fine,  ii  350 
Licensed  curate,  i  394 
J«icensing  of  books,  iv  152 
Lietniia  eoncordandi,  ii  350  444.    An.  beam 

di,iu299 
Liege,  i  367 

Lieutenant,  lord,  i  412  iv  272 
Life,  i  129 

annuities,  ii  461 

crimes  against,  iv  177 

estates  for,  ii  120  app 
X^gm,  i  292  iii  106 
Ligeance,  i  366 
I4ight,iil4 

bouses,  i  264 

presumption,  iii  371 
Limbs,  i  130 

Limitation  of  entries,  actions,  and  indictments, 
iu  178  188  192  196  950  iv306  308  315 
351436 

estate,  ii  155 

fee  may  pass  in  will  without  words  of,  ii  108  n 

of  estates  pur  auter  vie,  ii  260  n 

of  entry  to  avoid  fine,  ii  356  n 

statutes  o^  iii  306.    See  Statute  of 

of  criminal  prosecutions,  iv  301  n 

ofrealactiona,  iii  178  n 

of  quo  warranto  informations,  iii  264  n 
Limited  admimatiation,  ii  606 

fee,  ii  100 

property,  ii  391 
Lmeal  consanguinity,  ii  203 

descent,  ii  210 
of  the  crown,!  192 194 

warranty,  ii  301 
Linen  stealing  from  place  of  manufacture,  iv 

238n 
Lip,  cutting  of,  ir  207 
Literary  property,  ii  405w    See  Copyii^ 
Litigious  church,  iii  243  246 
Littleton,  i  72  73 
Liturgy,  reviling  of,  iv  50 
Livenr  m  chivalry,  ii  69 

in  deed,  ii  315 

in  law,  ii  316 

ofseisin,ii311 
Loan,  compulsive,  i  140.    See  Boirowing,  In- 


Local  actions,  iii  294.    See  Venue 
Locality  of  trial,  iii  384  iv  303.    See  Venue 
Locks  on  rivers,  destroying,  iv  144  and  n 
Lodgers  snd  loogings,  notice  to  quit,  ii  147  A 

goods  of,  liable  to  d^tress,  iii  7  8 

uroeny  from,  iv  231  n 
Logic,  its  effects  upon  law  and  theology, !  33 

ii58iv4l7 
LoUardy,  iv  47 
London,  couxta  of,  iii  81 

customs  of,  i  70  75  76  n  ii  518 

franchises  of,  not  forfeitable,  iii  264  iv  424 

mayor  and  aldennen,  of,  their  certificate,  iii 
334 

templea  not  out  of  oounte  of,  i  114  n 

freemen  of,  not  exempt  from  impressment, 
!419n 
Xiord  and  vassal,  ii  53 

leodal,ifr 
96 
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Lords'  committees  for  cooits  of  justice,  iii  57 
house  of,  its  attendantSi  i  168 
may  kill  the  king's  deer,  1 167 
spiritual,  i  155 
temporal,  i  157 
Lotteries,  iv  168  and  n 
Lunatics,  i  304  ii  291  it  24  395 
jurisdiction  of  chancery  o^er,  1303  n  iii  427 
certificate  and  licence  of  keepersof  asylums, 

for,  i  305  n 
Bext  of  kin  to,  his  committee,  ib  m 
marriage  of,  i  438  n 
consent  to  maniage  by,  i  438 
lunacy  may  be  given  in  CTidence,  for  deiend- 

ant,  ii  291  n 
witness  to,  may  prove  testator  insane  at  ex- 
ecution of  will,  ii  378  n 
will  made  in  lucid  interral  ralid,  ii  497  n 
wills  by,  ii  497 

conveyance,  &c.  [lurchase  by,  ii  291 
when  liable  for  crimes,  iv  24  and  n  195  n 
custody,  &c.  of  criminal  lunatics,  iv  25  n 
and  addenda 
Luxury,  iv  170 

Madder  roota,  stealing  them,  t5  233 
Magistrates,  their  rights,  duties,  dtc.  in  gene- 
ral, i  146         ^ 
oppression  of,  iv  141 
subordinate,  i  338 
supreme,  ib 
Magna  atsisa  eligenda,  writ  dty  iii  351 
carta,  iv  423  404 
its  contents,  t6 
Mainour,  iii  71  iv  307 
Mainpernors,  iii  128 
Mainprise,  writ  of,  ib 
Maintenance  of  bastasds,  i  458 
children,  t6  447 
parents,  ib  454 
suits,  16  429  iv  134 
wife,  i  442 
Making  law,  iii  343 
Mala  in  «e,  i  54 
jprohibita,  i  57 

Mal-administration  of  government,  iv  121 
Male  prefenred  to  female  in  descents,  i  194  ii 
212 
line  preferred  to  female,  i  194 
stock  prefened  to  female,  ii  234 
Malice,  express,  iv  199 
implied,  ib  200 
prepense,  ifr  198  206 
in  general,  iii  123  125 
in  slander,  ib 

in  libels,  ib  and  iv  125  150 
in  malicious  prosecutionSy  iii  126  n 
in  murder,  iv  198 
in  arson,  tfr  222  n 
under  Black  Act,  i&  246  n 
intent  to  injure  inferred  from  wrongful  act, 
i6  222n 
Malicious  prosecution^  iii  126 
destroying,  dec.  powdike  in  fons  of  Norfolk 

and  £ly,  iv  244 
works  in  Bedford  level,  ib  n 
sea  and  river,  dec  banks,  bridges,  dec.  ib 

244 
locks  and  turnpikes,  6to,  A 144  145 
canals,  dec.  t6  244  n 
com,  dec.  in  north,  ib  844 
com4)ams,  dec.  in  ni^t,  ib 
destroying  horses,  cattle,  dec.  iv  245  a 
waste  heath,  fern,  dec.  iv  245  246 


Malicioiis  desmytng  slupe,  die  ir  90  » 
underwood,  wood,  dec.  irSM 
trees,  dee.  ib 
clothes,  dec.  iv245 
mine  engines,  dec  ib  346  247 
framework,  diec  ib  247  n 
buildings  for  numufantmes,  ib 
BUck  Act,  ib 
burning  hooses,  i^ 
mills,  16 

com,  wood,  dec  ib 
breaking  dovm  fish-ponds,  iv  S46  ■ 
injuring,  dec.  cattle,  ib  and  n 

trees,  ib  and  n 
euuing  banks,  ib  246 

hop  binds,  dec.  ib  247  and  n 
firing  coal  mines,  dec  A247 
stopping  grain,  t6  24* 
breaking  into  bouse  te  steal  pble  dsaiy 

dec.  ib  247 
ill-treatment  of  cattle,  ibZHSn 
malicious  mischief  to  5(.  in  jLiniiiil,  ib 
247  and  n 
Malt-tax,  i  313 
Man,  island  of,  ib  106 
Mandamutt  writ  of,  iii  110  264  iv  441 
in  what  cases  granted,  iii  265  n 
where  it  does  not  lie,  i6  n 
to  appoint  overseers,  i  360  n 
Mandates,  royal,  to  the  judges   in  private 

causes,  i  142  iv  426 
Manhood,  ii  54 
Manor,  ib  90 
by  reputation  may  retain  Mine  privil^ges^ 
t6  90n 
Mansion-house,  iv  224 
Manslaughter,  ib  191  and  n 

conviction  of,  ib  app  sect.  2 
Manstealing,  t6  219 
Manufacturers,  seducing  them  ebned,A  160 

embezzlement  by,  ib  230  n  see  Aitificeis 
Manufactures,  encouragement  of,  •&  428 
Manufactories,  rioters  destroyii^  nngiasi  ia^ 
ifr  143  n 
injuries  to,  ifr  247  and  n 
stealing  from,  ifr  240  and  n 
Manumission  of  villeins,  ii  94  347 
Marchers,  lords,  i  396 
Marches,  ib 
Mareschal,  lord,  iii  38 

his  courts,  iii  68 
Marine  felonies,  how  deigyable,  iv 373 and* 

how  triable,  ifr  269  and  n 
Mariners,  wandering,  ib  165  and  a,  ase  Var 

grants 
Mariners,  i  418,  see  Seamen 
Maritagiumf  ii  70 
Mariian,  ib  71 

Maritime  causes,  iii  106  and  n 
courts,  tfr  69  and  n 
statute,  i  419 
Mark,  subscribed  to  deeds,  u  305 
MariLct,  1274  iii  218 
clerk  o^  his  court,  iv  275 
overt,  ii  449  and  n 
town,  i  114 
Marque  and  reprisal,  ifr  SS8 
Marquesses,  ifr  397 

Marriage,  rights  of  husband  and  wife  m  ^ 
neral,  see  Husband  and  Wife,  i  433 
clandestine  or  iirQgular,  i  430  It  163 
forcible,  iv  206 
to  socage,  it  88 
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ManiagBi  lioe&OM  ttid  ngirten  fotguii  or  d^ 

•troying,  ir  1C3  949  laid  a 
of  royal  family,  i  286  iv  117 
proof  of|  iii  140 
property  by,  ii  433 
■etUement,  ii  364 

iU  antiouity,  ib  138 
when  gooa,  i  440 
dower  barred  by  agreement  to  settleme«fc» 

before,  ii  138  n 
aon  of  subsequent,  preferred  to  daughters  of 

prior,  ib  213  n 
wul  revoked  l^,  A  376  n  603n 
effect  of,  upon  wife's  pravious  property,  ib 

434n 
husband  administrator  to  wife's  estate,  ib 

435n 
contract  suit  finr,  iii  93 
action  for  breach  of  promise  of,  i  433  n 
such  promise  not  within  statute  of  firaods,  ib 
bill  in  equity  lies  to  compel  disdosun  of 

promise,  to 
but  not  to  compel  matria^,  ib 
contracts  in  restraint  of,  illegal,  ifr 
incestuous — ^ponishmeBt,  i  434  m 
who  may  not  intermarry,  ib  n 
when  second  marriage  void  to  all  intents, 

i6  436n 
when  marriage  of  minor  may  be  annulled, 

i6n 
when  void  from  youth  of  parties,  ib  n 
breach  of  promise  by  minor  not  actionable, 

i437n 
if  party  to  consent  be  incapaUe,  d(c.  whal 

done,  ib  n 
marriage  of  lunatics,  ib  438  n 
abstract  of  present  act,  ib  440  n 
Scotch  and  foreign  marriages,  A 
annulling  for  impotency,  i6  n 
divorce  may  be  repealed,  ib  n 
ill-temper  not  sufficient  to  divoroe,  ib  441  n 
adultery,  ground  of  divorce,  ib  n 
divorce  in  parliament,  ib  n 
decreeing  alimony,  ib  n 
when  marriage  vacates,  previous  bonds,  inc. 

t6  442n 
in  what  case  contracts  by  wife  bind  hus- 
band, ibn 
manying  ward  of  chancery,  U>  463  n 
against  coiuent  of  parenta,  not  indiotalble, 

iv209n 
conspiring  to  many,  tb 
Marshal  of  the  kine's  bench,  iii  48 
custody  of,  i6  43  285 
of  the  lung's  host,  certificate  of,  ib  334 
Harshalsea,  court  of,  »6  76  ir  276 
Martial  courts,  i  415 

Uw,  ib  412 
Massbooks,  iv  115 
Master  in^chancery,  iii  442 
of  the  rolls,  ib 

his  judicial  authority,  tfr.450 
Master  and  Servant,  rights  and  liabilities  of, 

in  general,  i  422  to  432 
oUve  when  can  demand  wages  for  sorviee 

in  England,  t6  126  n  425  n 
relative  duties  of,  ib  425  n 
as  to  apprentices,  ib  426  n,  see  Apprenfice 
runaway  servant  how  treated,  ib  428  m 
penalty  for  giving  false  characters,  ib  428  n 
action  by  servant  for  false  eharacter,  ib 

428  n 
centiacts  for  wages  oonstned,  ib 


Master,  when  matstor  bound  by  contracts  of 
servaatt,  i  429  n  430  n 

master  entitled  to  earnings  of  servant,  ib 

seducing  or  enticing  away,  dec.  servants,  ib 
action  for,  iii  140  n  142  n 

employing  servant  of  another,  ib  141  n 

master  waea  liable  for  torta  of  aervant,  i 
431  n 

not  liable  for  criflses  of  servant,  ib  a 

assault  by,  in  defence  of,  iii  3  a 

oifeooes  of  servant,  i  428  n 

embezzlement  by,  iv  230  231 

servant  pawning  or  selling  materials,  dtc.  i 
428n 
MeHeria  frimOf  UX  322 
Matfma  maUrnitf  ii  236 
Matrimonial  causes,  iii  02 
Matrons,  jury  of,  ib  362  iv  305 
Maxims,  i  68 
Mayhem,  i6  130  iU  121 

appeal  of,  iv  314 

inspection  of,  iii  332 

oflfence  of,  iv  205 
there  must  be  a  maiming,  ib  207  a 
a  laying  in  wait,  ib 
an  intent  to  disfigure,  ib 

malicious  shooting  at  aaothor,  iftandA 
Mayora,  iv  413 
Measures,  i  274  iv  275  424 

false,  iv  157 
Atdietate,\ury  de,  iu  246  360  iv  128  166  278 

352 
Mediterranean  passes,  countarfeitiiig  of,  it 

249 
Meetings,  see  Riot,  Conspiracy 

to  petition,  restrained,  1 142  n 

for  military  training,  forbidden,  i6  143  a 

public,  near  the  courts,  iv  148  n 
Members  of  parliament,  i  153,  see  Commons, 

Members  of 
Menaces,  iii  120  and  n 
Menial  servants,  i  425,  see  Master  and  3«r- 

vant 
Menta  el  thont,  divorce  a,  i  440  iii  94 
Mtrceti'lage,  i  65  iv  412 
Merchants,  custom  of,  i  75 

foreign,  (6  260  iv  424 

embezzlement  by,  iv  230  a 
MercheUi,  ii  83 
Mere  right,  ib  107 

not  assignable,  ib  290 
Merger,  ib  178 
Mesne  lords,  16  59 

process,  iii  279  415 

profits,  actions  of  trespass  for,  A  205 

writ  of,  ib  234 
Metal,  stealing,  Iv  233  n 
Metaphysics,  their  effects  upon  law  and  tho- 

ology,  ii  58  iv  417 
Mtehel-gemotef  1 147 
Mtehel-ayyvothj,  ib 
Middlesex,  bill  of,  iii  285  app  18 
Migration,  ii  7 
Military  causes,  iii  103 

courts,  i6  68 

feuds,  ii  57 

offences,  1 415  iv  101 

power  of  thccrown,  i  268 

state,  ift  408 

tenures,  i  287 

tenures  under  feudal  system  abolished,  A 
410  a 

its  jnriipnideace  inproved^  A  412  a  416  a 
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ICilitaiy,  staading  amy,  i  414 
lighti  and  datiea  of,  aanie  as  other  eitiiena, 

An 
must  remore  daring  elsctians.  ft  415  a 
oooits  maitiBl,  their  natore  and  JQiiadietion, 

i416n 
'wlien  action  Ilea  against  supanor  officer,  ft 
privileges  of,  as  to  trade,  du.  1417  & 
when  exempt  from  arrest,  ft 
their  pay  not  assignable,  ft 
legality  of  impressing  seaman,  i  419  n 
MUitia,  ft  410  412  413 
Milk,  may  be  sold  on  Sunday,  if  04 
Mines,  ft  234 
destroying  their  woiks,  dec.  iv  247  and  n 
stealing  ore  ont  of,  ft  234 
Ministers  of  state,  their  responsibility  en- 
forced, 1250 
Minority,  none  in  the  king,  i  248 
Minoxs,  see  In&nft  Children,  not  to  ait  in  pai^ 

liament,  ft  162 
Misadrentiue,  homicide  by,  vr  182 
Mischief,  malicious,  ii  244 
Misdemesnor,  ft  1  5 
Mise,  iii  app  5 
Misfortone,  It  26 
Misnomer,  iii  302  It  834 
Mispleading,  when  cured  by  Terdict»  iii  394 
Misprision,  against  king  and  goTenmient 
negative 
of  treason.  It  110 
of  felony,  ft  121 
concealing  treasnre^roTe,  ft 
positive 
mal-administntion  of  justice,  ft 
contempts  against  prerogative,  ft  122 
against  king's  pemn  and  govemment, 

ft  123 
title  not  treason,  ft 
palaces,  courts,  &c.  ft  124 
violence,  dec  ft  125,  6 
dissuading  witnesses,  dec.  ft  126 
Mistake,  iv  27 
Misuser,  ii  153 
Mitter  U  droitt  ft  325 

fetfote,  ft  324 
MiUimtUt  iv  300 
Mixed  actions,  iii  118 
larceny,  iv  239 
tithes,  ii  24 
Modus  deeimandif  ft  29 
Moerdoj  iv  104 

MolUtur  mcanu  impomit^  iii  121 
Monarchy,  i  49 
Money,  bills,  ft  170  184 
counterfeiting,  iv  84  88 
expended  for  another,  action  for,  iii  162 
received  to  another's  use,  action  for,  ft 
in  general,  i  276' 
dinerence  in  valae  of,  ft  276  n 
silver,  tender  in,  ft  277  n 
deposit  of  in  lieu  of  bail,  iii  200  n 
paying  into  court,  ft  304  n 

effect  of,  ft  n 
tender  of.    See  Tender 
Monk,  i  132 
Monopolies,  iv  159  436 

stay  of  suits  therein,  ft  116 
Monsters,  ii  246 
Monttnma  d»  droit,  iii  256 
Month,  ii  141  and  n 
Monumenta,  ft  428 
Mori  ^anceHort  assise  of,  iii  185 


Mortgage,  u  157  iii  435 

how  considered  in  ei^iiity,  iii  435 

limitation  of  redenaptum,  ii  156  n 

concealment  of  prior  lUKm  «  safaseqaeit,  i 
150  n 

tenant  most  pay  rant,  dta.  to  moitpgee,i 
150  n 

priori^  aoKMig  ssfwral  moitgagon,  w  IGD  i 
Mortmain,  i  479  u  268  It  106  424  426  441 

meaning  of  *' charitabte"  in  sttfata  d,  n 
274n 

bequests  not  barred  by,  ft 

subsequent  statutes,  ft  273  n 

collegea  relieved  against  fay  statiils»ik274i 
Mortuaries,  ft  425 
Mother«hurch,ill2 
Motion  in  court,  iii  304 
Moveable8,ii384 

property  in,  ft  5  385 
Moontebuika,  iv  168 
MtdiemdmU,ii24B 
Multiplicity  of  laws,  its  cmginal,  is  385 
Municipal  law,  i  44 
Murder,  definition  oC^  iv  194 

offenders  must  be  of  sound  woMf,  a&  a 

must  be  an  unlawful  killing,  ft 

by  perjury,  iv  138  196 

person  killed  must  be  xemmaMtemimt 
inking'speace,  ft  197  ,    ,,« 

then  must  be  malice  afiarethoq^ wl* 

indictment  of,  iv  app 

conviction  of,  iv  app 

punishment,  iv201 

when  pardonable,  ft  103  400 
Jfiir«lniin,iu321ivl9S 
Jfttfs  eoRaoN,  ii  427 
Mute,  standing,  iv  324 

advising  it,  ft  126 
Mutilation,  i  130  iii  121  iv  207 

punishment  by,  iv  377 
Mutiny-act,  1  415 
Mutual  debts,  iii  305 
NaUonal  debt,  i  327  ir  441 
Nati<ms,law  of;  i  43  44  n  iv  66 

offences  against  law  of 
general  observations,  i^  ^-  ^ 
violation  of  aafe-conducts, «  *  -, 
offences  against  ambsssadors,  tf  w 
piracy,  ft  71 
Nam,  ii  94 
Natural  Uberty,  i  125 

life,  i  132  ii  121 

persona,  1 123 
Natuial-bom  subjects,  ft  366  371 

who  are,  dec  ft  366 n  jliaSIO 

cannot  transfer  their  allegiance,  to  *» 
Naturalisation,  i  374  ii  250 
Ntfiire,  crime  against,  iv  215 

guardian  by,  i  461 

Uwof,ft36  39  41n 
Navigation  acts,  ft  418  iv  439 
Navigations,  destroying,  iv  2«  "f*^  ^j 

hant  kbour  for  the  benefit  of.  it  3^  •» 
Navy,  articles  of,  i  420,  see  Biilitaiy 
JVe  admittas,  writ  of,  iii  248 

e«Mf  rcgnum,  i  137  266  iv  122 

k^wf  M«et,  writ  of,  ill  234        .  j„o  Jl 
Necessi^,  when  it  excuses  crunei  it 

homicide  by,  iv  178       . 
Negative  in  corporations,  1 47o 

oftheking,ftl54      ^     ...  ,^ 
Negleot  of  duty,  action  for,  ui  »>' 
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NegUgmce  of  officers,  it  140,  we  Canier 

Negligent  escape,  iii  415  it  130 

Negn»,il37425ii408 

NeHe,u04 

iVcsiMa,  iu  348 

New  assignment,  A  311 

trial,  ift  387  iT  361 
News,  false,  ir  140 
Next  of  kin,  11234 

when  ezecator  oonsideied  as  trustee  for,  t6 
514  n 

who  shall  take  as,  under  statute,  ib  516  n 

how  far  representation  per  stirpes,  ib  517  n 
NietU  adpokie,  plea  of,  ir  339 
Night,  in  bttrdary,  what,  ib  TSA 
Nixhtwalkers,ifr292 
Ntka  dieU,  judgment  br,  iii  296  397 

return  of,  to  writs,  A  282  app 
JVAtZiefrcf,  plea  of,  ib  305 
NinpriiUt  courts  of,  ib  58 

justices  of,  iii  59  It  260 

trial  at.  iii  353  It  351 

writ  ot,  iii  354 
NobiUty,  i  366 

iu  uses,  ib  157  see  Peers 

new  order  of,  introduced,  i  397  n 

their  degrees  at  conquest,  16  399  n 

creation  of,  and  introduction  to  house  o! 
peers,  i  400  n 

peerage  may  be  gained  for  life,  ifr  401  n 

when  tried  by  peers,  ib  n 

when  tried  ana  liable  to  process  as  common- 
ers, 16 

privilege  of,  not  extended  to  foreign,  ib 

wife  giTes  no  rank  to  husband,  ib  n 

oeparceners  of  title,  which  shall  bear  it,  ii 
216  n 
Nocturnal  ciimes,  bow  nrerented  or  resisted. 

It  180  181 
JVm  esnanpAt,  iii  305 

ti|/rs  see  emiM,  ib  308 

cMipoe  umiUm,  i  304  ii  497  It  24  395 

•MX,  It  339 

cM^poftiZu ,  plea  of,  iii  305  iv  339 

tUdmando,  preseri|)tion  it,  ii  31 

utfaehim,  plea  of,  iii  305 

ui  mMitfiM,  return  of,  ib  283  app  14 15  18 

ofrccoiite,  i  342  ii  273iT  401 

proitqvkur,  iii  296 

«iiiii  tt^ormtnut,  judgment  by,  ib  397 
Non-dami  in  fines,  ii  354 

of  infants,  1465 
Nonconformity,  iir  51  432 
Noiguior,  ir  124 

Non-pajrment  of  ecclesiastieal  dnes,  iii  89 
Non-rendenoe,  ii  322 
iVbnnat,  iii  296  316  376 

judgment  as  in  case  of,  ib  357 

leare  given  to  more  for,  ib  376  n 
JVbfi  KMT,  ii  153 

Norfolk,  destroying  powdikes  in,  ir  244 
Northern  borders,  rapine  on,  ib  244 
Northumberland,  theft  in,  i5  238 
Noiman  conquest,  ir  414  415  isles,  i  107 
Nose,  euttinc  off  or  slitting,  iv  207  247  377 
Not  guilty,  plea  of,  iii  305  app  10  It  338  app  1 
Note  of  a  fine,  ii  351  rap  4 

hand,  16  467 
Notice  in  ejectment,  iii  203  463 

oftrial,t&357 
Novel  iuMum,  assise  of^  ib  187 
Norels  in  the  einl  law,  i  81 


Nid  diaseismt  plea  of,  iii  365  ii  535 
JVW  tid  rcooni,  iii  331 
fwt,  plea  of,  16  306 
Nuncupative  wills,  ii  500 
Nursery  grounds,  see  "  Distress.** 

robbing  q^  It  233  n 
Nurture,  guardian  for,  i  461 
Nttsance,  abatement.of,  iii  5 
assise  of,  ib  220 

of  omission  and  commission,  A  5  n 
private,  as  against  health,  »6  122  n 
by  offensive  smells,  ib  217  n 
by  fear  of  danger,  A  n 
fay  vibration  of  steam-engine,  ib  n 
private  injury  by  ]>ublic,  ib  219  n 
to  window  lights,  ii  402  n 
to  watercourse,  ib  403  n 
public 

to  hiriiways,  bridges,  rivers,  Sec,  it  167 

offensive  trades,  ib  and  n 
disorderly  houses,  dtc.  iv  168  and  n 
lotteries,  &c.  ib  and  n 
fire-works,  ib  and  n 
eaves-droppers,  ib 
common  scolds,  ib 
Oath,  ea  officio,  iii  101  447 
of  the  jmrty,  16  362  437 
to  the  government,  refusal  ornegleet  to  take 

them,  i  368  iv  116  117 123 
who  must  take  oath 
candidates,  if  required,  as  to  their  qualifi- 
cation, i  160  n 
electors,  of  supremacy  and  allegiance,  be- 
fore vote,  ib  n 
of  witnesses,  iii  360  n 
of  one  witness  insufficient  in  equity,  ib  371  n 
when  nature  of  not  understood,  trial  put  off, 

iv  214  n 
conviction  must  be  on,  ib 
voluntary  and  extrajudicial,  ib  137 
Obedience  to  parents,  i  452 
Objects  of  the  laws  of  England,  A  121 
Obligation  of  human  laws,  ib  57 

or  bond,  ii  340  app  3  iii  app  20 
Obstructing  of  process,  iv  129  imd  n 
Occupancy,  ii  3  8  258  400 
Odio  tt  aUoi  writ  cie,  iii  128 
CEconomy,  public,  offences  against,  iv  168 
Offences,  see  Crimes 
when  rale,  tudlvm  Umput  oeewrit  ngif  ap- 
plies to,  ifr  247  n 
king's  prero^tive  to  pardon,  ifr  269  n 
Ofike  foun<L  iii  259 
inquest  of,  ib  258 
buying  or  selling  illegal,  ii  37  n 
Officers,  see  respective  titles 
arrest  by,  iv  292 

killing  them  in  executing  their  office,  iv200 
of  courts,  their  certificates,  iii  336 
refusal  to  admit,  ib  264 
removal  of,  »6 
non-commissioned,  firee  from  civil  anest,  iii 

289n 
of  revenue,  assault  on,  iv  155 
constable,  aasault  on,  ifr  120 
public,  embesslements  by,  ifr  230  n 
Offices,  i  272  ii  36 

and  penaions,  duty  on,  i  326 
Qffietb,  oath  «r,  iii  101  447 
OTeron,  laws  of,  i  419  iv  423 
Opening  council,  iii  366 
Oppression  of  crown,  how  remedied,  i  243 
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Op|>ra«ioikof  maostntet,  W  141 
Option  of  the  archbishop,  i  361 
(^tional  writs,  iii  Z74 
OiofaardB,  lobbinc  of,  ir  233  and  n 
Oideal,  trial  by,  ib  342  414  425 
Order  of  seasiona,  ib  272 

for  money,  Ac.  foigeiy  of,  ib  250  n 
Orders,  holy,  i  388 
Ore,  stealing,  ir  234 

Originsl  contract  of  king  and  people,  i  211  233 
society,  ib  47 

conveyances,  ii  310 

of  a  deed,  t6  296 

process,  iii  279 

writ,  t6  272  aop  6 13 
Orphanage,  ii  519 
(MtiMm  tceUnatj  dower  «d,  i6  132 
Overseers,  see  Poor 

ofthe  poor,  i  360 

their  rights,  duties,  and  liabilities  in  gene- 
ral, i  359 

may  bind  apprentices  ont  of  parish,  ib  426  n 
Overt  acu  ottreason,  iv  79  86 357 

market,  ii  449 

pound,  iii  12 
Ouster  of  chattela  real,  ib  198 

freehold,  ib  167 
Oiuferfemom,  ii  68 
Outlawry,  i  142  iii  284 

against  one  of  several  defendants,  iii  284  n 

special  capias  ntlagatum,  ib  n 

writ  of  error  to  reverse,  ib  n 

in  criminal  cases,  iv  319 
Owlinc,  ib  154 
Oyer,  iii  199  app  22 

and  icmufMT,  commission  of,  ir  260  app  1 
justices  of,  killing  them,  ib  84 
Oyes,  ib  340 

Pains  and  penalties,  act  to  inflict,  iv  250 
Pais,  matter  m,  ii  294 

trial  jMT,  iii  340  iv  349 
Palace  court,  iii  76 

assault  in,  iv  125 
Palatine  counties,  i  116  iv  431 

their  courts,  iii  79 
Panel  of  jurors,  iii  354  iv  302  350 
Papal  encroachments,  iv  104 

process,  obedience  to,  i6  115 
Paper  book,  iii  317  407 

credit,  i  330  ii  466  iv  441 
Papirian  code,  i  81 
Papists,  children  of,  ib  449  451 

incapacities  of,  ii  257  293 

laws  against,  iv  55  87  425 

may  now  purchase  and  inherit  lands,  ii  257  n 
Paramount,  lord,  t6  59  91 
Paraphernalia,  ifr435 
Paravail,  tenant,  ib  60 
Parcels  in  a  conveyance,  ib  app  2 
Parceners,  ib  187 
Pareo  Fracto,  writ  de,  iii  146 
Paidon,  iv  316  337  376  396 

iar  discovering  accomplices  or  receivers,  ib 
331 

not  pleadable  to  impeachment,  i  334  iv  261 
338440 

king's  prero^tive  to,  i  269  n  iv  307 
Parent  and  child,  i  446 

injuries  to,  iii  140 

rights,  liabilities,  and  duties  in  general,  i 
446  • 

liability  of  parent  to  support  child,  i6  448  n 

law  ^ouis  claims  of  heus,  t5  449  n 


Parent,  so  beqfoests  to  childiai,  i  449 
equi^  may  control  fiOher's  custody  of  child. 

i64«2n  ^^ 

allowance  out  of  child's  property  for  maia- 

tenance,  16  453  n 
child,  a  neceaaanr  party  in  indenture  of  ap- 

prenticeahip,  ib  n 
child  bound  to  support  indigent  parent,  d 

454n 
period  of  fmstation,  i  456  n 
when  child  bom  in  wedlock,  illegitiniate,  ib 

457  n 
putative  father's  liability,  i&  458  a 
appeals  against  bastardy  orders,  ib  458 
how  far  bastard  subject  to  some  rules  of  law 

aa  legitimate  child,  ib  459  notes 
when  child  of  sge,  i6  463  n 
infant's  father,  prochein  amy,  i&  464  n 
injuries  to,  iii  140 
assault  by,  in  defence  of,  iii  3  n 
action  for  seduction,  ib  140  n 
ground  of  action  loss  of  service,  ib  142  notes 
Parental  powers,  i  452 
ParenU,  etc,  their  consent  to  marriage,  i  437 
Parta  airtig,  ii  54 
trial  per  iii  349 
Parish,  i  112 
Parish-clerk,  ib  395 
Park,  ii  38  416 
Parliament,  see  slso  Statutes 

i  141  147  iv  412  425  428 
court  of,  the  king  in,  iv  250  263 
disuse  of,  ib  437 
of  France,  i  147 
power  of,  ib  160 
xoUs,  ib  181 

proceedings,  stealing  sent  by  post,  if  128  n 
summons  of,  i  150 
has  sole  right  to  legislate,  i  163  n 
peers  pledge  their  honour  in  deciding  judi- 
cially, i5  9  12  n 
Welsh  members,  ib  95  n 
Scotch  representatives,  i6  97  n 
acts  of,  generally  extend  to  Scotland,  ib  93 

99  n 
Irish  onion,  ifr  155  n  159  n 
assembling  of,  on  death  of  king,  A  150  n 

187  n 
Drake,  impeached  by,  ib  151  n 
duration  of,  ib  153  n 
spiritual  peers,  in,  ib  156  n  157  n 
omnipotence  of,  tft  161  n  163  n 
'    privileges  of,  indefinite,  tft  164  n 
slanders  spoken  in,  privileged,  ib  n 
privileges  of  members  from  arrest,  ^tc  ib 

165  n 

members,  how  liable  to  bankrupt  law,  A 

166  n 

attomey*genera]  not  a  member  ibnneily,  A 

168  n 
proxies  in  house  of  lords,  ifr  n 
protests,  ib  n 
money  bills,  though  private,  not  ahexed  by 

lords,  »^  170  n 
voter's  qualification,  &c.  in  election,  A 172 

n  174  n 
wages  of  membeiB,  ib  174  n 
present  number  of  members,  ib 
petition  against  return,  ib  175  n 
vote  by  residence  in  borough,  i6n 
who  mav  not  be  elected  to,  A  175  n  ITSnoCas 
clergy  declared  ineligible  to  set  in,  ift  175  n 
how  members  may  nicate  seat,  ii5  170  a 
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Piiiiament,  qoalUication  of  aMinbtr,  ih  aotet 
electkm  on  death  of  number,  i6  177  n 
undue   influence  et   electione   illegal,   ih 

178  n 
petition  to,  under  OrenTille's  aot,  «fr  180  n 
apeaker,  hie  aalary,  A  181  n 
apeaker's  speech  on  hie  election,  ib  n 
apeaker,  a  mere  member,  when  hooae  in  oom- 

mittee,  ib  n 
speaker  of  commons  rotea  only  when  num- 
bers equal,  i6 
speaker  of  lords  has  no  casting  Tote,  ib 
standing  orders  as  to  bills,  6Lc.ib  181  n 
commons'  humility  in  former  times,  ib  n. 
statutes  ordered  to  be  in  English  by  Riehaid 

III.i6184n 
king's  rejection  of  bills,  ib  n 
rojral  assent  endorsed  on  bills  by  clerk  of,  ib 

185  n 

promulgation  of  statutes,  ib  n 

orders,  dte.  determine  by  prorogation  of,  ib 

186  n 

impeachment  not  affected  by  prorogation  or 
aissolution,»fr 

announcement  of  meeting  of,  i  187  n 

may  be  sudunoned  on  fourteen  days*  notice, 
i6  188n 

be  dissolved  hy  proclamation,  ib  n 

triennial  act,  ^  188  n 

additional  courts  made  only  by,  »^267 

fianking,  &c.  by  members,  ib  323  n 

house  of,  public  meetings  near,  if  148  n 
Parliameniwn  indoctum,  i  177 
Parol  conveyances,  ii  297 

demur  of,  m  300  • 

evidence,  ib  309 

or  pleadinga,  ib  299 
Parricide,  iv  202 
Parson,  i  384.    See  Vicar,  Curate 

imparsonne,  i  391 
Particular  esute,  ii  105 

tenants,  alienation  by,  ib  274 
Parties  to  a  deed,  t6  298  app  2 

fine,  ib  355 
Partition.  t6  189 

deed  ot,  ib  323 

writ  of,  ib  189  iii  302 
Partner,  cognizable  in  equity,  iii  437 
Partners,  see  Coparceners 

no  survivorship  among,  ii  390  n 
Passports,  i  260 

violation  of,  iv  68 
Pasture,  common  of,  ii  32 
Patents,  ib  346 

for  new  inventions,  iv  150 

of  peerage,  i  400 

precedence,  iii  28 

taw  respecting,  ii  407  n 

injunction  sgainst  infringement  of.  ib 
Patent  rolls,  ib  346 

writs,  i6  347 
Pmtema,  patemitt  ^  296  n 
PatrioHit  trial  0cr,  iii  349  iv  340 
Patronage,  ii  21 

disturbaince  of,  iii  242 
Pauper,  see  Overseer,  Poor,  Vagnat 

what  costs  may  recover,  iii  401  n 

causes,  ib  400 
Pawns,  ii  452  see  Bailment 
Pawnbrokers,  law  relative  to,  ib  463 
Payment  of  deceased's  debts,  ib  511 

money  in  court,  iii  304 
Peaoe  and  war,  nght  of  making,  1257 


Peace,  krsadi  of,  iv  143 
clerk  of,  iv  272 
commission  of,  i  351  iv270 
conservation  of,  i  349 
justices  of,  i  349  iv  270  282  290  302  488 
conviction  by,  iv  281 
security  for,  i6  251  254 
the  king's,  i  118  208  390 
offences  against 
felonious,  riotous  assembling,  iv  143 
meeting  in  night,  ib  143 
threatening  letters,  ib  144  and  n 
destroying  flood-gates,  die.  ib  144 
not  felonious,  affrays,  ib  145 
riots  and  unlawiul  assemblies,  ib  140 
tumultuous  petitioning,  ib  147 
forcible  entnes,  t6  148 
going' armed  with  weapons,  ib  149 
spreading  false  news,  ib 
raise  prophesying,  ib 
challenges  to  fight,  ib  150 
libels,  A 
PeeuUutUt  iv  122 
Peculiars,  court  of,  iii  65 
Pecuniary  causes  in 
88 

legacies,  ii  512 
Peeresses,  i  401 

Peers,  great  council  of,  i  227  228 
hereditary  counsellors  of  crown,  i  237 
house  of,  i  156  iii  57 
pedigrees  of,  iii  106 

privileges  of,  i  401  iii  359  iv  253  273  307 
answer  on  their  honour  m  equity,  i  9  12  n 
80  vThen  voting  indicially  in  paniament,  ib 
Irish  and  Scotch,  their  privileges,  16  97  n 

401  notes 
foreign  oeers,  ib  401  n 
spiritual,  not  a  separate  estate,  ift  157  n 
number  of  spiritual  in  parliament,  ib  156  n 
authority  ot  spiritual  and  temporal  peers, 

same,  ib  157  n 
privilege  from  arrest,  ib  165  n 
proxies,  ib  168  and  n 
protests,  ib  and  n 
cannot  alter  private  bills  which  raise  money, 

i6170n 
interfering  at  election,  broach  of  privilege  of 

commons,  ib  178  n 
their  precedency  determined,  ib  272  n 
franking  letters,  ib  323  n 
number  of  their  chaplains,  t5392n 
peerage  mav  be  gained  for  life,  ib  401  n 
peerage  only  transfened  with  consent  of 

parliament,  i  401  n 
trial  of,  i  401  n 
trial  by,  i  401  iv  260  348 
if  witness  in  court  of  parliament,  must  be 

sworn,  i  402  n 
words  sgainst,  actionable,  ib  n 
Peine/orU  et  dare,  iv  325 
Penal  statutes,  i  88  iv  429 
construed  strictly,  i  82  n 
Penalty  of  a  bond,  iii  435 
Penance,  commutation  of,  iv  217  376 
for  standing  mute,  ib  325 
in  ecclesiastical  courts,  16  975 
PmdaUe  liKt,  administrstion,  ii  503 
Penitentiary  houses,  iv  371 
Pension,  ecclesiastical,  i  282  ii  40 
firgm  the  crown,  i  176 

du^  on,  16  326 
from  Kveign  princes,  iv  122 
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indoded 
moos,  i  175 
Peo|>le,s6  366 
Ptr  n  cm,  writ  of  eaUy  in,  iii  181 

my  «f  00>  totd,  wmmnt  ii  18S 

qtiod,ml24 

writ  of  entry  in>  ib  161 
Perenmtoiy,  ohallengo,  it  363  390 

mamdammt,  iii  111  265 

writ,  i6  274 
Perfection  of  the  king,  i  246 
Perjuiy,  ir  137  and  notes 

in  capital  caaee,  ir  138  196 
PeimieaiTe  waate,  ii  281  and  a 
Pernancy  of  piofito,  ib  163 
Perpetual  conte,  i  394 
Perpetuating  the  teatimony  of  witneiaea,  iii 

460 
Perpetuity  of  the  king,  i  948 
PerMcation,  religiooa,  it  46  428  432 
Person,  iniuriea,  to,  iii  119 120 

larceny  norn^  ir  241 

offencea  against,  ib  177 
Personal  aetiona,  iii  117 

where  they  die  with  the  penon,  ib  302 

aaaeta,  ii  610 

chattels,  A  387 

seooritT,  i  128 

tithes,  li  24 

property  in  general,  ib  384 

annuity  to  a  man,  ud  heiis  of  his  body,oat 
of,  i  113  n 

if  changed  in  form,  owner  msy  still  seise,  tfr 
404n 

chattel  giTsn  to  a  man,  and  heiisof  body,  ib 
428n 
Personating  others  in  courts,  dee.  it  128 

proprietors  of  stocks,  ib  249 

sesnien,i6  249n 

baU,ifrl28n 
Persons,  artificial,  i  123  467 

natural,  ib  123 

rights  of,  ib  122 
Peter-pence,  ir  107 
Petition  of  appeal,  iii  464 

bankruptcy,  ib  480 

right,  i  128  iii  356  iT  437 

signatures  admitted,  i  143  n 

meetinjn  to,  restrained,  ib 

under  OrenriUe's  act,  against  false  rstaiB, 
a»180n 
Petitioning*  rigjbt  of;  ib  143  ir  147 

tumultuous,  1 143  iT  147 
Petty  bag  office,  iii  48 

constables,  i  355 

jury,  iii  351 

larceny,  ir  229 

seijeanta^,  ii  81 

session,  it  272 

treason,  It  75  203 
Pews,  ii  429  and  n 
Physicians,  dus.  ui  122  ir  197 
Piepoudny  court  of ,  iii  32 
Pjunutf ,  ii  159 
Pillory,  iT  377 
Piracy,  ib  71  and  n 
Piscary,  common  of^  ii  34  40 
Placemen  excluded  from  the  hoose  of  eoni- 

mons,  i  175  iT  440 
Pbfom,  iT  219 

Pla^,  irregularity  dnring,  ib  161 
Plamt,  iii  273 
Plaintiff,  ifr  25  289  n 


.1167 

destioTing  oi;  It  846 
Plants,  destroying  of,  ib  487  sad  m 

steahng  of.  ib  233  and  n 
Plays,  and  pUyeis,  licensing  of,  It  188 
Plea,  at  law,  ii  535  iii  301  anp  1084 

r396ia 


Sapp 


in  bar  of  ezeention«  iT : 

equitF,  iii  app  10 

to  indictment.  It  332  app 
Pleadings,  and  see  Pleas 

in  general,  in  ciril  action,  iii  294  a 

law  relatiTC  to,  iii  293  n 

Acts  to  be  sUted,  ib  a 

mode  of  stating  fscts,  Sb  n 

declaration,  reouisites  of;  ib  2S3n 

irr^;ularity  in  oeclariag,  A  291  n 

Tenue,  ib  n 

change  of  Tenue,  ib  n 

Tariatiotts  in  courts,  A  295  n 

conclusion  of  dedantion,  ib  a 

pledgee  when  not  to  be  stated^  ib  a 

judgment  of  non  proe,  ib  996  a 

pless,  tfr  301  to  310  in  aotes 

replication,  general  qualities  ^  A  310 

demurrer,  nature  of,  ib  314  n 

wager  of  battel,  ifr  337a 

wager  of  law,  ib  341  a 
Pleas,  and  see  Pleadinc 

dilatory,  not  fsToureo,  iii  301 

to  jurisdiction,  ib 

in  abatement,  ii6 

sham,  iii  302 

of  tender,  i&  303 

o/ set  off,  i6  305 

of  statute  of  limitations,  Sb  306 

inbar,a308 

puis  darrein  oontiiraanea,  ib  316  a 

of  the  crown,  iii  40  it  2  424 
Pleasure  of  the  king,  how  understoodt  &▼  121 
Pledge,  see  Pawnbroker,  ii  458 

estates  in,  ii  157 
Pledges  of  appeannee,  iii  280 

battel,  16  app  4 

proaecution,  ii  4  iii  275 
PUgU  dtoTMefuendOf  in  repleria,  iii  147 

mono  habondOf  ib  147 
Pknapnbotiot  ib  270 
PUfutm  dammiiMi,  ii  312 
Plou^4K>te,  ib  35 
Pbinet  kobotat  conmo,  iii  13& 

writ,  16283  iT  319  opp  15 
Pocket«heriffs,  i  342 
Poisoiiing,  IT  196  and  n 

administering  poison  to  wnnma  with  dild. 
•6198n 
Police,  offences  against,  ib  182  and  a 
Policies  of  insuraaoe,  ii  468  It  441,  see  lasa 
ranee 
court  of,  iii  74 
Political  liberty,  i  125 
PoU  deed,  ii  296 

PoUs,  chaUenge  to,  iii  361  b  358 
Polygamy,  i  436  xt  163  and  n 
Pom,  writ  of,  iii  3437 195  2804ip  S 
Poor,  i  359 

see  OTeraeen 

OTCTMers  of,  how  a|^»inted,i5  380  s 

mandamus  to  appoint,  lies,  ib 

indictment  lies  to  compel  appmntet  to  aeS,  A 

oertificste  of  settlement,  ib3C2  n 

children  follow  settlementof  parents,  A363a 

widow  takes  her  maiden  setuament,  A  a 

statutes  relating  to  setflemeats,  A  a 
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Fdot,  duty  of  oreneen  to  nliere,  i  368 
Poor-lawt,il31359iT432 
Poor  Bettlemflnts,  i  362 
Pope,  his  authoiity,  bt>w  aboIiBhod,  it  104  421 
428  430 

encxoachmont.  It  104  419  424  425 

jurisdiction,  defending  it,  It  87  115 

reoonciliation  tO)  it  67 
Popery,  ib  55 
Popish  books,  importing  or  selling,  Sb  115 

priest,  »6  57  87 115 

recusants,  i6  56 

seminaries,  education  in,  i  451  It  115 
maintainini^,  iT  115 
Popular  actions,  ii  437  iii  160 
Portions,  methods  of  raising,  ii  q»p 
Pozt^recTe,  iv  413 
Ports  and  haTens,  see  Haiboor,  i  264 

injuries  to,  iT  144  n 
Positire  proof,  iii  371 
Poue  eomitahUt  i  343 

neglecting  to  join,  iT  122 
PoBtessiofratritt  ii  2X7 
Poeaession,  actual  right  o^  iii  180 

apparent  rif[ht  of,  tb  177  179 

estates  in,  u  163 

naked,  A 195  iii  177 

right  of,  ii  196 

writ  of,  iii  202  412  i^p  12 

necessary  in  giit,  by  parol,  ii  441  n 
Poesessoiy  action,  i&  198  iii  180 
Possibilities  not  assigziable,  ii  290 
Pott,  writ  of  entry  in,  iii  182 
Post  disseiiin,  writ  of,  ib  188 
Potiea,  ib  386  app  11 
Post-fine,  ii  350 

Posthumous  children,  i  130  ii  160 
Post-letteri,  stealing,  iT  239  and  n 
Poet-office,  i  322 

regulations  of,  ib  322  n 
Post,  McretaiT  of  state,  may  order  letters  to 
be  opened,  i  322  n 

no  action  against  for  money,  dto.  lost  in  let- 
tor,  i6  323  n 

firanking  letters,  ib  n 

extra  chaige  for  deliTery  illegal,  ib  n 

embeszlement  bjr  senrants  in,  It  230  n 

miibehaTiour  of  its  offioeis,  it  234 
Pound,  iii  12 
Poundage,  i  316  iT  437 
Pound-breach,  iii  146 
Pow-<like,  cutting,  iT  244 
Power  of  the  crown,  i  250 

parent,  tft  452 
Poyning's  law,  i6  102  103 
Praee^t  writ  of,  iii  274 

m  caipite,  writ  of,  ib  195 

common  recoreries,  ii  358 

lines,  i6  350 

tenant  to,  iii  182 
P^tMiRMure,  IT  103  428 
Pre-audience^  iii  28 
Precedence,  li  224  iii  105 

of  royal  iamilyf  i  225 

patent  of,  iii  28 

table  of,  i405 
Precedent  conditions,  ii  154 
Precept  of  election  to  parliament,  i  177 
Pre-contract,  ib  434 
Predial  tithes,  ii  24 
Pre-emption,  i  287  iT  116  439 
Pregnancy,  plea  of.  It  394 

tn^f,  i  456  iT  395- 

Vol.  II. 


premier  seneant,  iii  27 
Premises  ot  a  deed,  ii  298 
PrerogatiTe,  i  141  237  252  iT  431  432 

causes  of  its  increase  and  decline,  iT  433 

comparative  review  of,  i  336  iv  440 

as  to  duchy  of  Cornwall,  ii  208  n 

contempts  a^fainst,  iv  122 

copyri^ts,  ii  410 

court,  li  509  iii  66 

property  by,  ii  408  409  n 

offences  relating  to  coin  and  treason,  It  96 
99  notes 

against  king's  counsel,  ib  100 

in  Barring  foreign  state,  ib  101 

in  embesxling  stores,  ib 

desertion,  t6  102 

contempt  against,  ib  122 
Prescription,  coiporatioos  by,  i  473  ii  264  n 

time  of,  ii  31 

title  by,  ii  263 

unity  of  seisin  destroys  way  by,  i6  35  n 

prescribiiu  in  a  91M  ettate,  what,  ib  264  n 

by  copyholder,  ib 

for  common  of  pasture,  iii  238  n 

general  rule  as  to,  ii  263  265  n 
Pliesentetion  to  benefices,  i  389  ii  23 

to  church  most  be  gratuitous,  ii  22  n 

cannot  destroy  a  donative,  ifr  23  n 

prerogative  presentation,  tb 

purchase  of,  anticipating  vacancy  invalid,  ib 
278  n 

simoniacal,  when  not  evidence,  ii  280  n 
Presentative  advowsons,  ii  22 
Presentment  of  copyhold  surrenders,  ib  369 

offences,  iv  301 
President  of  the  council,  i  230 
Press,  liberty  of,  iv  151 
Pressing  of  seamen,  i  419 

to  detUh,  iv  328 
Presumptions,  iii  271 
Presumptive  heir,  ii  208  , 

Pretended  titles,  selling  or  buying,  iv  136 
Pretender  and  his  sons,  treasons  relating  to, 

A  91 
Prevention  of  crimes,  ib  251 

homicide  for,  ib  180 
Price,  ii  447  454 
Primae  precet,  ib  381 
Primary  conveyances,  ii  309 
Primer  fau,  ib  350 

gnnn,  t6  66  iv  418 
Priihogeniture,  ii214  iv  421 
Prince  of  Wales,  i  223 
Princes  of  the  blood  royal,  ib 
Princess  of  Wales,  violating  her,  ifr  223  iv  81 

royal,  i  223 
violating  her,  ib  223  iv  81 
Principal 

challenge,  iii  363 
Principal  and  accessary,  iT  34 

accessaries,  ib  35 

what  offences  admit  of,  ib 

accessaries  before  the  fact,  ib  36 
after  the  fact,  ib  37 

punishment  of,  ib  39 
Pnority  of  debts,  ii  511 
Prisage,  i  314 

Prison,  see  Gaol,  breach  of,  it  130  and  n 
Prisoners,  see  CouTicts 

regulations  for  their  comfort,  dCc.,  i  346  n  iT 
400n 
P^,iT339 

PriTSto  act  of  parliament,  i  86  ii  344 
97 
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Prirate  misance,  iii  816 
pemot,  aiTMt  by,  It  288 
wwDgs,  iu2 
ways,  ii  35 
Piiyately  steaUnn;  from  Uie  penon,  n74St 
PhrieB  to  a  fine,  ii  356 
Privilege,  i  272 
biU  of,  iii  289 
fromAireBts,  ib 
of  parliaxnent,  i  164 
wnt  of,  ib  166 
Privileged  places,  ir  188 

villenage,  ii  96 
Phfvtfeywvi  46 
PriviUghim  cUrieaUf  TT  3SSf 

^ropetty  prypUtt  U  394 
Pnvy  couaioiL  i  229 
oouiiaellor,  killing,  or  attenatiag  16  kffl,  A 

232  iv  101 
pane,  i  332 
aeal,ii347 
signet,  a& 

forging  Umb,  vr  88 
tithes,  1  Sra 
rerdictf  iii  377  it  36 
Prise,  ship  taken  as,  i  250  ir 
Probable  presomption,  iii  371 
Probata  of  will,  11508 
Prootdmiot  writ  of,  i  353  iii  109 
Process,  civil,  iii  279  and  app  26 
into  county  palatine,  iii  79  n 
special  original,  ib  272  notes 
ntom  days  of  teim,  ib  277  n 
essoign.  »^278  n 

of  attachment  or  pone  in  C.  P.,  t6  280 
teste  of  capias,  ib  282  n 
against  defendant's  keeping  ont  of  way,  t5 

283n 
special  ciqnas  atlagatain,  ib  284  n 
alias  and  pluries  eapias,  &c.  ib  286  n 
served  on  border  of  county,  ib  n 
defects  in  notice  to  appear  to,  iii  287  n 
affidavit  of  debt,  ib  n 
arrest  wrongfully  made,  ib  288  noCoa 
attorney  privileged  from  arrest,  ib  n 
arrest  on  border  of  county,  ib  f^  n 
subpoena,  i&  369  n 
of  exeoation  asainst  whom,  ib  414  A 
Pnchein  amy,  i  464 

Proclamations  by  the  ki^g,  A  270  iv  481 
of  a  fine,  ii  352  app  4 

estrays,  i  298 
on  attachment  in  chancery,  iii  444 
exigent,  ifr  284  app  16  iv  31f 
Ibe  riot  act,  iv  143 
writ  of,  iii  284  app  16 
Proctor,  iii  25 
Procuration  money,  iy  157 
Prodigals,  i  ^ 
Profaneness,  hr  59 
Profert  in  curia,  iii  app  22 
Professor  of  the  laws,  his  duty,  i  85 
Professorship,  Downing,  established,  i  28  ft 
Profits  of  courts,  i  289 
Progress,  royal,  iv  411 
Prohibition,  declaration  In,  iii  113 
writ  of,  16112 
grounds  of,  ib  n 
Promises,  see  Contnet,  iii  156 
Promissory  note,  ii  467 
Promulgation  of  laws,  i  45 
Proofs,  see  Evidimce,  iii  367 
in  ecclesiastical  courts,  ib  100 


Proper  feud*,  ii  06 
Property,  i  138  ii  1 8 
crimes  against,  iv  228 
injuries  to  pcnottsl,  iii  146 
veal,  i6167 
right  of,  ii  197  uildO 
Prophecies,  pretended,  i¥  148 
Proprietary  govemmema  in  Aaariot^  i  M» 
Pn^jtrietate  probanda,  writ  dt,  iii  146 
Prorc^tion  of  paiiiameikt,  i  167 
Prosecution  of  the  king,  ib  868 
expenses  of,  iv  362 
malieious,  iii  186 
of  offenders,  iv  301 
Pkotection  by  children,  i  450 
embassadois,  ib  854 
writ  of,  iii  288 
Protector,  i  248 
Protest  of  bUi  and  notes,  ii  466  468 

lords  in  parliament,  i  166 
Protestant  dissenters,  iv  S3 
succession,  i  816  817 
treason  s^inst,  iv  91 
Protestation,  iii  811  app  88 
Province,  i  111 
Provincial  oonstitutieBS,  ib€t^ 

governments  in  America,  ibWf 
Proving  will  in  chancery,  iii  450 
Proviiions,  papal,  i  60  it  107 
selling,  irawnolesoaie,  iv  168 
foresUUmg,  dec.  a>  158, 9  m 
ProvuOf  trial  by,  iii  357 
Provisors,  statutes  againsC,  iv  HI,  dtCL 
Proiies  in  the  house  of  knds,  i  166 
Puberty,  age  of,  iv  22 
Public  act  of  parliament,  i  85 
Tcrdict,  iii  377  iv  360 
wrongs,  iv  1 
Publication  of  depositions,  iii  450 
PumtM,  iv  22 

Puk  darrnn  tmttimmet,  plea,  iii  M7 
Pvitw  barons  of  the  exoheqacr,  iii  44 

justices,  iii  40  41 
Palling  down  churches,  houses,  Ac  it  168 
Pulsauon,  iii  120 
Punishment,  iv  7 
capital,  ift  8  18  896  tt 
certainty  of,  ib  877 
end  of,  »6  11  252 
infliction  of,  ib  256 
measure  of,  ib  12 
power  of,  S>  7 
severity  of,  ib  16 

transportation  when  iist  a,  i  187» 
Pwr  auttr  vte,  tenant  to,  ii  186 
Purchase,  i  215  ii  241 
title  b¥,  ii  241 

in  real  property,  what,  ii  801  m 
ancestor's  seisin  by  descent  or,  s5  808  b 
rule  in  Shelley  V  case,  ib  VHZ  m 
Purchaser,  fifst,  »6220 
Purgatw  vtUgaritj  iv  342 
Purgation,  canonical,  iii  848  ir  368 

oath  0^^100  447 
Purprester,  iv  167 
Pursuit  of  remedies,  iii  830 
Purveyance,  r  287 
QuadnipUeatiOf  iak  810 

Qualification  for  kiDiog  gatte,  ii  417  in  m 
of  electors  to  parliament,  i  171 
jurors,  iii  362 
of  justices  of  peace,  i  858 
of  members  o(  parlianMBt»  A 175 
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Quli«edr6M,iilOO 

property,  16 191 
Qfian  elmuum/hfit^  iii  861 

mar  infra  Unuium,  wiit  el^  #  907 

niqpedit,ibZi$mm 

tMioNAravit,  16  248 

nam  admintj  writ  of»  ift  2B0 
i^ttanntine,  ii  las 

inegularit^  in,  ir  101 
Qaurelling  in  ohuioh  or  ohiurok-yaidt  ik  lifi 
<)oartering  of  aoldien,  i  414  416 

trmiton,  ir  99  377 
Quarter-Mwumi.  ootut  4b4  A  871 
QiMTfo  <ii«jpMl,  iii  978 
Quaahing,  tb  903 
l^uays,  i  894 
QiMcvfate,  ii864 
Queen,  i  219 

Anne'a  boua^,  ib  289 

eompaaaiag  or  iaiginmg  bar  daA  A  82S 
iv76 

consort,  i  219 

dowager,  »ft893 

fold,  16219  290  881 

oer  attorney  and  aolieitor,  iii  98 

xevenue,  i  220  281  888 

regnant,  16  218 

her  husband,  16  833 

▼iolatiujg  her,  i6  223  It  81 

Catharine  Howard's  attaint,  1 884  n 

Anna  Boleyn,  Cathanna  Pair,  Ueuiatta,  16 
222n 

must  suhsoribe  dedantion  against  popery, 
i235n 
ihieation  or  torture,  it  385 
Oat  tarn  actions,  iii  160  iT  308 
Qma  domiruu  remkU  emint,  writ  of  light,  iii 

196 
Qata  emptcr99j  stataU  of,ii  91  it  486 
Quick  with  child,  ir  395 
Quiet  enjoyment,  ooTenant  for,  ii  app  11 
OuhUo  uMchu,  iu  283  aH>  16  It  319 
Quit-rants,  ii  42 
Omo  mimu,  writ  of,  iii  45  286  471 
Quo  worraiiia,  infonnation  in  natoro  of,  i  485 

iii  263  iT  312  441 
One,  writ  of,  iii  862  864  n 
Qaod  CI  dtfordtU,  writ  of,  16  193 

ywlwaaw,  writ  of,  16  881 
Qturum  clause,  in  commisakwii,  i  351 
Racing,  iT  173  and  a 
Rack,  16  325 
Rack-rent,  ii  43 
Rail,  stealing  of,  iT  838 
Ransom,  iT  67  n  380 
Rape,  appeal  of,  16  314 

in  counties^  i  117 

of  women,  it  210 

OTidence  in,  A  813  n 

asaault  to  commit,  ib  817  n 
Rasoxe  in  a  deed,  ii  306 
RationabiUparU  bonorum,  writ  di,  16  493 

writ  ofnghtdD.  iii  194 
Ratumabait  do$,  li  134 
RaTishment,  see  Rape  of  Childzea,  iii  141 
waxd,t5 
wife,  t6  139 
Reading  of  deeds,  ii  904 

on  claim  of  clergy,  iv  367  441 
Real  aetiona,  iii  117 

assets,  ii  244  308 

chattels,  A  396 

coqpositioA  ior  tithes,  16  86 


Real  things,  ii  16 

Reasoi^  of  the  law^  1 70 

Reasonable  part,  ii  492  516 

Re-assurance,  ii  460 

Recal  of  sofa^eota  fn>mah|oad,i865  IT  122 160 

Recaption,  ill  4  iT  363 

wnt  of,  iii  150 
Receipts,  forgery  oi;  It  250  a 
Receiring  stolen  goodi,  iT  138 

offence  of,  in  general,  16 

lead,  6tc  »6  133 

plate,  6ec.  16 
Recognisanoe, 

for  the  peace  or  good  behaTiour,  iT  258 

in  nature  of  statute  ataple,  ii  160  it  431 

to  prosecute.  It  296  n 

to  giTC  CTidence,  ib 
Recompense  in  Talue,  ii  359 
Reconciiiaiion  to  the  pope,  6^  It  87 
Record,  i  69  iii  24  It  426 

assurance  by,  ii  344 

court  of,  iii  24 

debt  of,  it  465 

mnbessling}  &o.  of,  iT  128 

•factions,  iii  317 
forcible  entijr  or  detainer,  It  148 
rio^  ib  147 

trial  by,  iii  330 

Tacating  of,  iT  128 
Rgeordan/adat  loqueUun,  ill  34  195 
RecoTcry,  see  Fine,  common,  ii  116  271  357 
app  It  429 

in  Talue,  ii  359  app  5 

reTisai  of,  when  suffered  of  copyhold,  t6  368 

roll,  ii  358  app  5 

by  tenant  in  tail,  ex  parte  matenut,  16  368  a 

when  and  how  passed,  ib  n 

ameDdmenuofri6 
Recreant,  iu  340  IT  348 
Rector  of  a  church,  i  384 
Rectorial  tithea,  ib  388 
Recusants,  popish,  iT  56 
Recuaatio  jwdiciti  iii  361 
Reddendum  of  a  deed,  ii  299  app  1 
Re-disseisin,  writ  of,  iii  188 
Redress  of  injuries,  %b  3 
Reference  to  masters  in  chanceiy«  9t  458 
Refusal  of  adeik,  i  389 
Regalia  majora  et  minora,  ib  241 
Regard,  court  of,  iii  72 
Regardant,  TiHeins,  u  93 
Register  of  deeds,  ii  343 

of  marriages,  iT  163 

rent  charge,  &c.  must  be  r^gisteied  to  entitfo 
to  Tote  at  election,  i  173  n 

of  seamen,  i419 

of  British  shipping,  ib  418  n 
R^^trum  omnium  brevium,  iii  183 
Regnant,  queen,  i  818 
Rejoinder,  iii  310 
Rehearing,  »6  453 
Relation  back  in  bankruptcy,  ii  486 

forfeiture,  iT  381  386  387 
jttdgmento,  iii  420  421 
RelatioDs,  priTate,  i  428 

public,  16  146 
RelatiTe  righte  and  duties,  ib  183  146 
Relator,  in  informations,  iii  264  487 
Release  of  lan4a,  ii  324  app  2 
ReUef,  16  5665  87  It  418  420  421 
Religion,  offienoes  sgaiast,  see  God  and  Reli- 
gion, It  41 
Reli^^ons  impostnieg,  ir  61 
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Rem,  infoimation  m,  iii  3fl2 
Remkuider  in  ebattels  penoml,  ii  806 

writ  of  fonnedon  in,  lii  192 

of  lands,  iil6i 

not  subject  to  abeyance,  ifr  107  noCw  ^ 

how  aifocted  bf  snnender,  t6  368  n 

cross  remaioden  among  derisees,  i6  381  n 
Remedial  part  of  laws,  i  55 

statute,  16  86 
Remission,  see  Psidon 
Remitter,  iii  18  19  100 
RemoTsl  of  poor,  i  364 
Rent,  ii  41  42  299 

charge,  A  42 

remed;r  for,  iii  6  906  231 

seek,  li  42 

service,  ib 

subtraction  of,  iii  230 

when  due  to  executor  or  heir,  ii  43n  123  n 

feudal  sorereixna  in  grants  of  land  reserred, 
»fr59n 

spporti<»mient  on  death  of  tenant  for  life,  ih 
123  n 

of  mortgaged  estate,  to  whom  paid,  i6  ISO  n 

whenpayable,  though  premises  burnt  down, 

disti^ss  for,  iii  6  n  see  Distress 

ejectment  for  non-payment  of,  «fr  206  n 

double  rent  and  double  Talue,  16  211  n 
Repleader,  t6  395 
Replevin,  ib  13  170 

action  of,  ib  146 

bond,  ib  147 
RepUcaHo,  ib  310 
Replication  at  law,  16  309  app  23  24 

in  criminal  eases,  iv  339  app 

equity,  ib  app 
Reports  by  the  master  in  chancery,  iii  463 

m  adjudged  cases,  i  71 

their  fidelity,  i  66  72  n 
Representation  in  descents,  ii  217 

of  the  crown,  i  194  201 
distribution,  ii  617 
I>arliament,  i  159 
'  Reprisal  of  goods,  iii  4 
Reprisals  on  foreignen,  i  258 
Republication  of  will,  ii  502 
Repugnant  conditions,  ii  156 
Reputation,  i  134 

injuries  to,  iii  123 
Reputed  thieves,  vajjirants  when,  iv  169 
Requests,  court  of,  iii  81 

for  smsll  debts,  A 
Rere  fiefs,  ii  57 
Rescripu  of  the  emperor,  i  58 
JZesooitf ,  writ  of,  iii  146 
Rescue,  iii'  12 170  iv  125  131  and  n 
Residence,  i  390  392 
Re$idtmm  of  intestates*  effetts,  ii  514 
Resignation,  i  382  393 
Resistance,  i  251  iv  436  440 
Respite  of  jury,  iii  354  app  10 
i2<apoiu2ea<oiMf«r,  iii303  396iv33|^  ^ 

JZcffpoficIciiiui,  ii  458 
Re^pofuapudentunif  i80 
Restitution  in  blood,  dec.  iv  402 

of  conjugal  rights,  iii  94 
stolen  goods,  iv  362 
temporalities,  i  380  iv  421 

writ  of,  iv  363 
Restoration,  A.  J).  1660.,  i  210  iv  438 
Restraining  statute,  i  87  ii  320 

of  leases,  ii  320  iv  432 


u335 

Retainer,  of  debta,  ii  511  iii  18 
of  servanta  fay  another,  iii  142 
Retaliation,  iv  12 
Reloma  habmdo,  pl^  dt,  iii  147 

writ  it,  iii  149  413 
iZ««rasi(,ib296  395 
Return,  &]se  ordouble,  i  180 
action  for,  iii  111  3T2 
ixreplevisaUe,  writ  of^  A  ISO 
of  writs,  tfr  273 
fonn  of^  ii  1^ 
Return  day  of  writs,  iii  275 
Returns  of  the  term,  iii  277 
Revealed  law,  i  42 

Revenue  causes,  cQgninnne  ol^  iii  428 
trial  of,  iv  281 
eztraordinaiy,  i  307 
,  ft  281 

and  windows,  jift  325  n 
on  servants,  ib  n 

hackney  coaches,  ib  n 
greatest  amount  raised,  ib  396  n 
number  of  oflicen  to  collect  it,  i  3B  n 
offioen,  assault  on,  iv  155 
Reversal  of  attainder,  ib  392 
judgment,  iii  411  iv  390 
outUiwiy,  iii  284  iv  320  392 
Revenion,  ii  175 
its  incidents,  t5 178 
assignee,  entitled  to  what  nmsdisB,  iii  157 
Rtvatendi  ontmiu,  ii  392 
Rntrtwr^  writ  of  formedon  in,  iii  192 
Review,  bill  of,  ib  454 
commission  of,  ib  87 
Reviling  church  ordinances,  iv  50 
Revival  of  persons  hanged,  tfr  406 
Revivor,  bul  of,  iii  448 
Revocation  of  devises,  ii  376 
uses,  16  335  339  app 
will,  tft  602 
Revolution,  A.  D.  1688,  i  211  iv  440 
Reward,  taking  oU  to  help  to  stolen  goods,  iv 

132  and  n 
Rewards,  for  q>prehending  offendeis,  iv294 
295  andn 
discovering  acoompUoes,  ib  331 
Rig^  close,  writ  of  ,  li  99  iii  195 
secisuiiaii  eotumtudimtm  mamini,  wnt  oC  in 

195 
d»  rtOkmabOipant,  writ  of;  ih  194 
mere  writ  of;  A  193 
of  advowson,  writ  of,  ft  243  2S0 
dower,  mnnt  of;  ft  183 
of  possession,  ii  196 
property,  ft  197 
ward,  writ  of,  iii  141 
petition  of,  i  128  iii  257  iv  437 
fata  doNUMW  rtmdt  cmiam,  writ  of. 


iii  195 


writ  of;  iii  233 
Rights,  i  122 
bill  of,  ft  128  iv  440 
ofper8ons,il22 

Riot,  iv  1^  142  146  and  n 

Riot-act,  ft  142  143  441 

Riotous  assemblies,  felonious,  iv  142 

Rivers,  annoyances  in,  ft  167  and  n 
banks  of,  destroying,  ft  244  246  and  n 
sluices  on,  destroylns,  ft  144 
thefis  on  navigable,  ft  239  and  a 

Roads,  see  Highway 


Digitized  by 


Google 


INDEX. 


Roadf ,  tunreyor  of,  M,  i  357 
datiet  o^  t&  359  n 
tompike  roads,  •anrejots  of,  dcc.  ib  n 
Robbeiy,  ir  242.    See  Larceny 
from  the  person — 
.  there  must  be  a  taking,  It  242 
not  material  what  taken,  ib 
most  be  a  force,  or  putting  in  fear,  243 
andn 
aasaolting  to  rob,  ib  217  n 
Roberds-men,  ib  245 

Rogtieiy,  incorrigible,  see  Vagrants,  ib  160 
Rogues,  see  Vagrants,  ib 
Roman  catholics,  rights,  disabilities,  and  pro- 
tection of,  iv  58  n 
Romney-marsh,  laws  of,  iii  74 
Roote,  destroying  of,  ir  246 

stealing  of,  ib  233 

Rope-dancers,  ib  168  j 

Routs,  ib  146  * 

Royal  assent,  i  154 185 

!&mily,i&218  224 

maniagea  o^  i&  225  it  117 
iish,i200 
mines,  i6  295 
Rule  of  court,  iii  304  app 
Rural  dean,  i  383 
deanery,  ib  III 
Ryder  to  abi]l,t&  183 
Sabbath-breaking,  ir  63 
&cei<2am,  id  242 
Sacrament,  roTiling  of,  ib  50 
Saeromentum  eUdsionii,  iii  343 
Safe-conducts,  i  259 
▼iolation  oL  ir  68 
Saladine  tenth,  i  306 
Sale,  ii  9  446  and  n 
of  distress,  iii  14 
Salt-duty,  i  321 
SalTa^,»6  293ii458  460 
Sanction  of  laws,  i  56 
Sanotuaiy,  It  332  436 
Saric,  island  of;  1106 
Satitdatio,  in  291 
Saxon  laws,  i6  64  iv  410  412 
Scale  of  crimes  and  punishments,  ir  18 
Scandal  or  impertinence  in  bills  in  equity,  iii 

442 
Seandabmmutnahm,iilUtuil23 
Schire  men,  i  396 
Schism,  iT  52 
Schoohnaster,  1 453  iv  54 
Sciences  auxiliary  to  the  study  of  the  law,  i  38 
Scire  fadat  against  bail,  iii  416 
in  aetinue,  ib  413 
to  hear  errors,  »6 
ramore  an  usurper's  cleik,  ift  248 
repeal  letters  oatent,  ib  261 
to  reriTO  a  judgment  ib  421 
Soold,  common,  ir  169 
Scotland,  i  95  iv  292  427 
Scots,  or  assessments,  iii  74 
peers,  their  election,  i  169  ir  117 
pedlar,  may  sell  in  En^and,  i  97  n 
representatiTes  in  parliament,  16  n 
Scotch  sherifis,  16  339  n 
Scripture,  scoffing  at,  ir  59 
Scutage,  i  310  ii  74 
S§  defmdmdo,  homicide,  i  130  it  162 
Sea  banks,  destroying,  it  244  246 
Seal,  counterfeiting  the  king's,  i5  63  69 
great,  ii  346  347  iii  46 
of  a  ooipontioii,  i  475 


Seal,  priTT,  ii  347 
Sealing  of  deeds,  ib  305 
Seals,  their  antiquity,  ii  305 
Sea-marks,  i  264 

destroying,  i  294 
Seamen,  see  Master  and  Serrant,  ib  420  and 
see  Militaiy 
wages,  iii  107 

wilu  or  powers,  counterfeiting,  iT  248  andn 
wills  exempt  from  stamp  duty,  i  417  n 
leplity  of  impressing,  w  419  n 
who  exempt  from,  16 
naval  courts-martial,  i  420  n 
personating,  iT  249  n 
Second  deliverance,  writ  of,  iii  150 

sarchaige,  writ  of,  ib  239 
Secondary  conveyances,  ii  324 

use,  ib  335 
Secretaries  of  State,  i  338 
<Sn;ta,iii295  344 

ad  moUndinunit  <fe.  writ  dff,  ib  235 
Secunda  suparoneratiorUf  de,  ib  239 
Securities  for  money,  their  true  eonatnictions, 

ifr439 
Security  for  good  behaviour,  iv  251  256 
peace,  16  251  254 
of  person,  i  129  iii  129 
Seduction  of  child  or  servant,  iii  140  n 
action  for,  16  142  notes 
of  women  and  children,  iv  209  212 
of  soldiers  and  sailors,  ib  102  n 
of  artificers,  16  160  and  n 
Seisin,  ii  209 
for  an  instant,  16  131 
liveiy  of,  tft  311  app  1 
writ  of,  iii  412  ii  359  app  5 
Seising  of  heriots,  dec.  iii  15 
Seleettjudiettt  ib  366 
Self-defence,  ib  3 

homicide  in,  i  130  iv  183 
Self-murder,  it  189 
Semiplena  probation  iii  370 
Senalut  consukOf  186 

deereto,  ib  86 
Septennial  elections,  ib  189  433 
Sequestration  in  chanceiy,  iii  444 

Ota  benefice,  •&418 
Seijeant,  ancient,  ib  28 
at  arms  in  chancery,  ib  444 
at  law,  i  24  iii  27 
premiei,  iii  28 
Serjeanty,  grand,  ii  73 

petit,  u  81 
Servants,  see  Master  and  Servant,  i  423 
battery  of,  iii  142 

embezaling  their  master's  goods,  iv  230  231 
firing  houses  by  negligence,  i  434  iv  222 
larceny  bv,  iv  230 
master  when  answerable  for,  i  430  431  iii 

153 
retainer  of,  i  425 
tax  on,  aft  325 

of  ambassador  protected  from  arrest,  A  266 
of  peers,  are  liable  to  arrest,  ib  401  n 
domestic,  how  far  entitled  to  warning,  dec 

•6  425n 
in  husbandry,  discharged  for  misconduct,  ib  n 
relative  duties  of  master  and  servant,  ib  n 
Service,  feodal,  ii54 

heriot,  ib  422 
Session,  great,  of  Wales,  iii  77 
of  gaol-delivery,  iv  Km 
of  oyer  and  ttrmmer,  io  app 
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Seitum,  of  ptriiaiiMnt,  i  18G 187 

quarter,  ir  371 
Setoff,  iii  304  IT  443 
Setdement,  aet  of,  i  128  It  440 
Settlements  of  the  poor,  i  362 
Serenl  fishery,  ii  39 
Sereralty,  eetatee  in,  A  170 
Serennce  of  jointoie,  ib  186 
Sererikj  of  punishment,  iv  16 
Seweis,  commissions  of,  iii  73 

law,  relative  to,  ii  73  n 

when  court  of,  may  impnson,  ib 
Sextons,  1395 
Sheep,  6cc.  stealing  or  killing  with  iiit«nt  to 

steal,  b  239 
Shepway,  court  ol^  iii  79 
Sheriff,  see  Officer,  i  116  339  it  292  413 

office,  6lc  of,  in  seneral,  i  339 

cannot  be  electeo  to  represent  own  oountf^ 
»6175n 

who  may  be^  t6  338  & 

Scotch  shenffii,  ib  n 

of  Westmorsland,  ib  340  n 

of  London,  tfr  n 

mode  of  nominating,  ifr  341  n 

entering  and  quitting  office,  ib  342  n 

must  abide  in  and  not  hxm  eountjr,  ib  n 

mar  ia^irison  peison  lesisting  hun  in  his 
duty,  tft  343  n 

must  execute  writs  at  his  peril,  ib  344  n 

under-sheriff,  appointment  and  duties*  ifr 
345n 

bailiffs  of,  their  duty,  tft  n 

special  bailiff,  ib  n 

gaolers  appointed  by,  ib  346  n 

selliiig  croDS  under  execution,  iii  7  n  417  n 

payment  ot  rent  under)  ib 

escapes,  liable  for,  i6  290  n 

seizing  lands  under  eli^t,  ib  419  n 

delireiy  of  possession  m  eligit,  ib  m 

extents,  ib  420  notes 
Sheriff's  court  in  London,  ib  81 

toum,  ir273  411424 
Shifting  use,  ii  335 
Ship-money,  ir  437 
Ships,  see  Seamen 

seized  as  prize,  remedy  for,  ii  401  n  iii  60 
notes 

property  in,  when  captured,  ii  401  n 

insurance  of,  ib  460  n 

nriTileges  of  British  built,  i  419  n 

naTi^ation  acts,  system  improved,  An 

legality  of  impressing  seamen,  tft  420  a 

naval  courts-martial,  ib  421  n 

plundering  in  distress,  i  294  iv  239 

destroying,  dcc«  iv  245  and  n  i  293 
king's  Sips,  iv  102  245 
Shire,  i  116 

Shooting  at  another,  iv  207 
Shop-books,  iii  368  369 
Shrubs,  destroying  of,  iv  246  and  n 

stealing  of,  16  233  and  n 
Shroud,  stealing  of,  ii  429  iv  236 
Si  fecerit  t»  sscumm,  iii  274  app  7 
Signet,  privy,  ii  347 
Signing  of  deeds,  ii  305  app 
Sisn-msnual,  ib  347 

forging  it,  iv  80 
Simony,  i  389  ii  278 

how  far  punishable  as  acrime,  &C.  iv  69  nolea 
Simple  contract,  debt  bf ,  ii  46S 

larceny,  iv  229 
Sinecure,  i  386 


Single  bond,  ii  340 

combat,  iv  346 

voucher,  ii  spn  5 
Sinking  ftmd,  1 331 
Sk'  rum  oumes,  iii  59 
Six  cleriLS  in  chsncenr,  ib  443 
Sixpenny  deduction  from  penaionB,  &c.  i  388 
Skins,  exportinx  of,  iv  154  n 
Slander,  see  LiDel,  ill  123 

jurisdiction  of  eedesiastieal  court  in,  li  87  n 

law  relative  to,  in  geneial,  16 123  n 
nature  of  the  aecusatioii,  aft  n 
falsity  of  the  imputalioD,  ib  n 
the  publicatian,  t6  n 
the  occasion,  t5n 
the  malice  or  motive,  ib  n 
written  slander,  ib 
slsnder,  of  title,  ib 
scandalum  magnatum,  iblZin 
Slavery,  i  418  423 

when  slave  may  demand  wages  in  ^S«f^***^ 
i  127  n  425  n 

escaping  to  where  slaveiy  abolished,  d  424  n 

slave  brought  to  £nglana  is  free,  ib  425  n 
Slave,  i  127  n 
Sledge,  iv  92  377 

Sluices  on  rivers,  destroying,  46  144 
Small  debts,  courts  for,  iii  81 

tithes,  i  388 
Smoke-farthings,  i  324 
Smu^ling,  t6  318 

offence  of,  iv  166  end  n 
Socage,  ii  79 

free  snd  common,  ii  7B 

guardian,  i  461 

villein,  ii  98 
Society,  its  nature,  i  47 
Sodomy,  offence  of,  iv  215 

sending  letters  chsxging  paity  with*  9 144 
n215n 

soliciting  to  commit,  A  215  a. 

assault  to  commit,  ib  217  n 
Sodor  and  Man,  bishopiio  oS,  i  106 
Sokeman's,  ii  100 
Soldiers,  i  408 

wandering,  iv  165 
Sole  corporations,  i  469 
Solicitor,  iii  26 

general,  ib  28  and  n 
Son  asMtailt  demesne^  ib  120  306 
Sophia,  princess,  heirs  of  her  body,  i  817 
Sorcer^ir,  iv  60 
Sovereignty,  i  49 

of  the  king,  1241 
Soul-scot,  ii  425 
Sonth-sea  company,  misbehaviour  of  its  cfi- 

cers,  iv  234 
Speaker  of  each  house  of  parliament,  i  181 
Speaking  with  prosecutor,  iv  363 
Special  administration,  ii  506 

bail,  iii  287  app  19 

bailiff,  i  345 

bastardy,  ib  454 

case,  ill  378 

demurrer,  ib  315 

imparlance,  ib  301 

jury,  *  367 

matter  in  evidence,  A  306 

occuiMoit,  ii  260 

plea,  iii  305 

property,  ii  391 

seesion,  iv  378 
B,i86 
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SpMialtta^ulM 
▼ordiet,  iii  377 
wvnat,  iir  891 
SpaeialtTt  debt  b^;  u  485 
S^ial  Mg«aiw,u  5IB 

relief  in  equity,  iii  438 
Spiritixiff  «w&7  men  and  ehildm,  iv  810 
Spoitaia  ooroonlions,i  470 
oooit,  iii  61 
in  general,  A  81 
elerical  peraons  not  admitted  ts  advoeatos 

in,  i20n 
lodge  of,  liaUe  to  action,  when,  A  81  a 
naoeetiioiu    marriage,  pvnished    bj,  ib 

433n 
when  will  annul  amniaga  of  minor,  •& 
436n 
SpirituaUties«  gnaidiaa  nt,  i  380 
Spoliation,  iii  90 
S^oiwio  judiciaha^  %b  452 
Springing  usee,  ii  334 
Booiba,  tr  188 
Subbing,  i6  183 

)  plays,  ib  188  and  n 


Stake  driren  thronch  the  bodv,  A 190 
StakaholderB,  aee  Agent,  Baiimanla 
Stamp  duties,  i  323 
dttUes  consolidated,  t6  323  a 
wills  of  aoldien  andsailofs  eaampt  finm,  «6 

417  n 
duties,  of  deeds,  dec  ii  897 
forging  of,  ir  848  n 

when  material  in  forgery,  dte.  •&  847  848n 
Standard  of  coin,  i  878 

weights  and  measures,  i  874  378  vr  876 
Stannary  courts,  iii  80 
Staple  commodities,  i  315 
Starchamber,  court  of,  i  831  iii  445  !▼  888  aiO 

429  433  437 
Starrs,  ir  288 

Stated  damages,  iii  435  and  a 
Statham,  i  72 

Sututes,  see  Aet  of  Paitiiwsl 
in  general,  i  85 

words  in,  how  eorpoonded,  ifr  80  n 
enactment  not  restrained  by  pieaBUa,  t6 

90n 
in  pari  materia,  conatraetion  of,  i6  80  n 
public  and  private  distinetion  between,  i6 

86n 
restraining  and  enlaii^inff,  tfr  87  n 
words  of,  most  prevail,  A  88  n 
remedial  and  penal  construed,  ik  89  notsa 
extend  generally  to  Scotland,  li  93  99  n 
extend  not  to  cokmiee,  A  107  n 
American  war  caused  by,  ib  109  n 
when  ordered  to  be  in  English,  A  184  a 
piomnlgation  of,  ib  185  n 
first  called  12th  Car.  U.  why,  16 198  n 
guardian  by,  i  482 
rolls,  i  182 
Statutv  of  frauds,  in  general,  ii  448  n 
Statutb  of  limitationa,  law  relatiTe  to,  iii 
308n 
to  what  cases  statute  extends,  ib 
when  begins  to  take  effect,  ib 
commencement  of  aetion  to  take  cnaa  out 

of^  iii308n 
what  reviTcs  the  claim,  «6 
exceptions  as  to  feme-coreit,  mlaata,  dM. 

iii307n 
in  case  of  penal  statutes,  ib  n 
ether  statutes  of  Bmitationa,  iii  888  a 


Statute  menhaot,  ii  180  iv488 
Statute  atafle,  ii  180  iv  488 

recognisance  in  nature  ^  ii  848  ir  431 
Statutes  of  a  conMiatioB,  i  478 
Staundforde,  i  78 
Stealing,  see  Larceny 

an  heiress,  iv  206 
Sterling,  i  278 
Steward,  i  427 

lord  high,  iii  38 
his  court,  ir  281 
in  parliament,  ir  889  863 
of  the  nnivenity,  his  eoort,  it  877 

ofthehoasehold,tii38 
his  court,  iii  76  ir  870 
Stint,  coDunon  without,  ii  34  iii  839 
Stijpiulatw,  iii  291 

Stipulation  in  the  admiralty  ooait,  iii  106 
8tvpe»f  succession  in,  ii  217 
Stocks  for  punishment,  ir  377 

of  descent,  male  and  femalfs,  ii  834 
Stolen  goods,  receiving,  dtc.  iv  138  238.    See 
Receiving 

taking  reward  to  help  te,  ib  131 

owner  of,  suing  for,  li  480  a 

marriages,  iv  209 
Stoppsge,  iii  305 

in  transitu,  law  of,  ii  448  n 
Stores,  embexzUng  the  king's,  iv  101 

receiving  stolen,  iv  133  n 
Strangers  to  a  fine,  ii  358 
Strikag  in  the  king^  palaee  or  oonrts  of  jus- 
tice, iv  125  876 
^tudy  of  the  law,  its  diaGomragementa,  i  31 37  n 
usee,  i  8 

restrained  in  London,  i  24 
why  neglected  in  the  nnivarsitiaa,  i  18 

general  note  on,  i  37  a 
Subjection,  civil,  iv  28 
Subinfeudation,  ii  91 
Subornation  of  perjury,  iv  187  and  a 
Svbpcena  ad  tethjicandmm,  iii  389 

cilice*  feeum,  i6  388 

in  equity,  ift  445 
its  origin,  t6  52 
Subscription  of  witnesses,  ii  378 
Subecriptions,  unlawihl,  iv  117 
Subsequent  conditions,  ii  154 

evidence,  iii  403  454  455 
Subsidies,  ecclesiastical,  i  818 

lay,  i  308  411 

on  exports  and  imports,  i  316 
Subttaotion  of  canjngal  righta,iii  94 

legacies,  ib  98 

rents  and  services,  ib  230 

tithes,  i6  88  102 
Succession  ab  intestato.     See  Descent,  ii  516 

to  soods  and  chattels,  ib  430 

the  crown,  i  197  iv440 

Snfiferance,  estate  at,  ii  150 

Sufirage,  who  entitled  to,  A  171 

Suggestion  for  prohibition,  iii  118 

proseontioB  by,  iv  309 
Suicide,  ib  189  and  n 

assisting  another  in,  is  nnider  whan,  ib 
200n 
Suit  and  aervice,  ii  54 

at  law,  iii  116.    See  Actioa 

in  equity,  ib  442 

witnesaea,  A  885 
Sumnmary  canvietkms,  iv  289 
Summonan,  iii  879 
Summons,  iii  app 
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Sommoiis,  before  oonTictioii,  iv  281 

to  parliament,  i  149  L50  187  n  188  n 
Smnptuaiy  laws,  ir  170 
Sunaay,  proceaa  not  Mrvioeable  on,  iv  6i  n 

hundred  when  liable  for  penona  robbed  on, 
^n 

killing  game  on,  ib  n 

carrier,  dec.  traTellingOD,  ib  n 

selling  goods  on,  ib 
meat  dec.  ir  64 

watermen  pl]ring  on,  t6  n 
Supertedeasy  writ  of,  i  353 
Superseding  commissions  of  bankrupt,  ii  488 
Supplemental  bill  in  equity,  iii  448 
Suppletoiy  oath,  ib  370 
StqifUeaintfir  253 
Supplies,  i  307 
Supremacy,  ir  430 

oath  of,  1  368 

refusing  it,  ir  115 
Supreme  magistrates,  i  146 

power,  i  49  146 
Surcharge  of  common,  iii  237 
Surplus  of  intestates'  efieets,  ii  614 
Sur-rebutter,  iii  310 
Sur-rejoinder,  ib 
Surrender,  of  bankrupt,  ii  481 

tiUe  by,  i&  326 

deed  of,  ib 

of  term,  ib 

of  copyhold,  a  365 

death  of  surrenderor  before  admittance  of 
surrenderee,  ib  366  n  369  n 

neglect  of,  to  uses  of  will  aided,  ii  368  n 

effect  of,  on  contingent  remainders,  dec.  ib 
368n 

effect  of  admittance  uj^,  ib  369  n 
Surreyoxs  of  highways,  i  357 

how  chosen,  i  358 

duties,  dec.  of,  ib  359  n 

of  turnpike  roads,  ib  n 
Survirorship,  ii  183  app  11 

of  thinjgs  personal,  li  399 
Suspension  of  habeag  carpui  act,  i  136 
8v$.  percaL,iv403 
Swans,  stealing  of,  ii  392  ir  236 
Swearing,  profane,  ir  60 

the  peace,  ib  255 
Sweinmote,  court  of,  iii  73 
Sycophants,  ir  236 
Syngrapha,  ii  296 
Synods,  i  279 
Tail  after  possibility  of  issue  extinct,  ii  124 

female,  &  114 

general,  »&  113 

male,  t&  114 

special,  s6  113 

tenant  in,  ib  112 
Tailor,  common  action  against,  iii  164 
Taking,  felonious,  ir  230  232 

unlawful,  iii  145 
Tale,  or  count,  »6  293 
TateM  de  circwnaiantibtu,  ib  365  ir  354 

writ  of,  iii  364 
TaUanig  Ux,  ir  12 
Tal]iage,i311ir4l9426 
Tariff,  i  313 

Taxation  by  the  house  of  conmions,  i  169 
Taxes,  i  308  ir  426  439 

their  annual  amount,  i  328  333 
Technical  words  in  indictments,  ir  306307 
Temporalities  of  bishops,  their  custody,  i  282 
ir421 


Temponlitifls,  their  nstitatial,  i  aSO  iw  40 
Tenancy,  notice  to  quit,  ii  147  a 

of  mortgaged  estate, rent  to  wtempsid,* 
150  n 

by  agreement  for  three  i 
within  stamte,  ib  140  a 

from  year  to  year,  ib  147  n 

under  demise  of  joint  Is 

by  sufferance,  i&  150  n 

holding  orer,  ib  151  n 
Tenant,  li  SO 

to  the  ^raec^c,  A  359  362 

for  life,  committing  waste  of  timber,  A  MBn 

without  impeachment  of  waate,  pofwcr  cl,A 
283n  

in  common,  how  ciested  end  djetn^^mhed 
from  joint  tenancy,  ib  180  n 

account  and  partition  how  obtained,  al  181 

adrerse  possession  by  one  against  the  oifaa» 
ai94n 

of  suing  jointly  or  serenlly,  ib  n 

by  curtesy,  meaning  and  origin  oC^  tb  126  a 

of  trusts,  dec  are  estates  in  equi^,  A 1S7  a 

when  entry  necessarr  to  seisiny  i^a 

of  garelkind  lands,  ifr  129  n 

when  second  husband  ahallbe,  A  196  a 
Tender  of  amends,  iii  16 

of  issue,  i6  313 
oaths,  i  368  iv  124 
money  in  general,  iii  303  i  277 

what  is  a  good  tender,  iii  304  n 

when  may  be  made  with  eflSeet,  ib  dOia 

adrantage  acquired  by,  ib  304  n 

pnring  money  into  oouit,  ib  304  a 

effect  of;  ifr  304  n 

plea  of,  ib  303 
Tenement,  ii  16  59 

entailable,  &  113 
Tenemental  landa,  t6  90 
Tmendmii  of  a  deed,  ib  298 
Tenths,  ecclesiastical,  i  284 

temporal,  ib  309 
Tenure,  disturbance  of,  iii  242 

by  coinage,  ii  74  n 

in  capite,  faker's  address,  A  77  a 

in  socage,  its  deiiration,  ib  80  n 

by  petit  seiieanty,  stiU  exists,  «&  82  n 

in  garelkind,  how  preserred,  ib  84  n 

garelkind  knds  subject  to  escheat,  ib  n 

garelkind  and  borough  engUsh  not  pleeded, 
i6  85n 

copyhold  of  base  tenure,  ib  99  n 
Tenures,  ancient,  ii  59 

modem,  ib  78 
Term  in  law,  essoign  of,  d^  iii  278  and  n 
first  dar  of,  ib  278 
original  of,  ib  275 
returns  of,  ib  277 

of  years,  ii  143app2 
Termor,  ii  142 
Tem-tenani,  ib  91  328 
Test-act,  ir  59 

Testament,  ii  12  373  489  409  ir  424 
Testamentary  causes,  iii  05 

^ardiazi,  i  462  ii  88 

jurisdiction  in  equity,  iii  437 
spiritual  courts,  ib  97  ir  421 
Testamatto  omusro,  administiation  cum,  ii  504 
Test4aum  «nia«,  iii  283  app  14 
7V«eof  wnts,  i  179  iii  274 
Tettea,  proof  of  will  per,  ii  508 

trial  per,  iii  336 
Theft,  ir  229,  see  Laieeny 
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Theft,  its  paniabment,  it  236  490 
Theft-bote,  ib  133 
Theodoeian  code,  i  81 
Things  peraonal,  ii  384 
red,  &  16 
right  of,  ib  1 
Threatening  letters,  ir  137  144 
Threats,  iii  120 

of  accusation,  to  extort  money,  ir  136 
Timber,  ii  281 
trees,  stealing,  iv  233 
destroyed,  ib  247 
Time,  day  of  the  date  in  leases,  dto.  inclusiTe 
or  exclusive,  ii  319  n 
exception  to  role  ai  nuUum  tempus,  dec.  i 
247  n 
Tippling,  iv  64 
TithM^398 
original  distribution  of,  384  388 
title  to,  in  general,  ii  24 
distinction  between  predial,  and  aoixed,  ib 

24n 
great  and  small,  ib  n 

compositions,  modusses,  &c.  favoured,  i6  25  n 
respective  rights  of  rector  and  vicar  to,  t6  26  n 
compositions  real,  t6  26  n 
modus,  what  good,  i6  31  n 
no  ancient  descent  of,  id  85  n 
agreement  to  give  up  claim  to,  illegal,  ib 

280n 
of  forest  land,  iii  48 
subtraction  of,  ib  ^ 
cognizable  in  equity,  ib  437 
Tithing,  i  114  iv  411 
Tithing-man,  i  114 
Tithings,  kixigdom  divided  into,  before  Alfred, 

id  114  n 
Title  of  acts  of  parliament,  ib  183 
to  lands,  ii  195 

pretended,  selling  or  buying,  It  136 
the  crown,  i  190 
things  personal,  ii  400 
Toleration,  iv  52  53  440 
ToU,  writ  of,  iii  34  195  app  1 
Tongue,  cutting  out  or  disabling,  iv  206  207 
Tonnage,  i  316  iv  437 
TorUt  actions  on,  iii  117 
Torture,  i  133  iv  325 
Toum  of  the  sheriff,  iv  273  411  434 
Tout  (emMimttj  iii  303 
Town,  i  115 

Trade,  see  Manufhctures,  its  progress  in  Eng- 
land, iv  428  431 
offensive,  iv  167. 
unlawful  exercise  of,  iv  160 
kinc  may  grant  charter  to  company,  i  474  n 
implements,  dec.  of,  when  not  distreinable,  iii 

8  notes 
offences  against 
owiing,  iv  154 
smuggling,  ib  155 
fraudulent  bankruptcy,  ib  156 
usuiy,  s6 
cheating,  ib  157 
assise  of  bread,  ib  and  n 
false  weights  and  measures,  A 
false  pretences,  ib  158  and  n 
forestalling,  ib  158 
regratin^,  »6 
engrossing,  ib 
monopolies,  ib  159 

exercising  trades  withofUt  apprentiee- 
ship,  ib  160 
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Trade,  offences  against,  seducing  aitifts,  iv  160 
Tradesmen,  i  407 

actions  against,  iii  165 
Traitors,  ii  490  iv  75 
Transitoiy  actions,  iii  294 
Transportation,  i  137  iv  371  377  401  and  n 

offence  of  returning  from,  iv  132  and  n  371 
Traverse  of  indictment,  iv  351 

offices,  iii  260 

plea,  ib  313 
Treason,  appeal  of,  iv  314 

misprision  of,  ib  120 

petit,  iv  75  203 

trials  in,  iv  351  440 

hi^h,  compassing,  d&c.  death  of  king,  dtc. 
IV  76 

how  far  words  treasonable,  ib  80 

violating  king's  companion,  dec.  ib  81 

levying  war,  ib 

adhering  to  enemies,  ib  82 

counterfeiting  king's  seal,  »6  83 
money,  ib  84 

slaying  chancellor  or  judges,  ib 

treasons,  since  1  Mary,  c.  1,  i^  87 
as  to  papists,  ib 
to  coin,  and  royal  signatures,  ib  88 

punishment  of,  ib  92,  3 
Treasurer,  lord  high,  iii  38  44  56 

killing  him,  iv  84 
Treasure-trove,  i  295 

concealment  of,  ib  207  iv  121 
Treaties,  leagues,  and  alliances,  ib  257 
Trebucket,  iv  169 
Trees,  destroying,  ib  246  and  n  247 

stealing,  ib  233 
Tresayle,  iii  186 
Trespass,  costs  in,  ib  401 

on  lands,  t5  206  209 
the  case,  action  of,  3>  122 
«i  et  armutf  action  of,  ib  120  121 123 

action  of,  for  taking  goods,  16  151  n 

afier  notice,  ib  210  n  214  n 

damages  increased  by  insult,  ib  210  n 

possession,  and  title,  ib  n 

declaring  for  several,  ib  212  n 

against  gleaners,  U>  213  n 

in  fox  hunting,  16  n 

by  inferior  tradesmen  hunting,  sporting,  dfce. 

to  right  of  common,  ib  237  n 

midicious  offence  of,  ib  247  n 
Trespassers,  nb  initio,  iii  15 
Trial.  »6  330  iv  342  411 

new,  iii  387  iv  361 

notice  of,  in  London  and  Middlesex,  iii  357  n 

countermand  of,  ib  n 

notice  of,  after  4  temu  delay,  ib  n 

adjournment  of  iury  pending,  ib  375  n 

antiouity  of  trial  by  iury,  ib  376  n 

withdrawing  juror,  w  ZTJ  n 

leave  to  move  for  nonsuit,  ib 

notice  to  produce  papers,  dec.  iii  388  a 

postea,  practice  relative  to,  ib  386 
Triennial  elections,  i  189  483 

parliaments,  t6  153 
Trinity,  denial  of,  iv  50 
Trittoda  nKeanUu,  i  263  357  ii  108 
Triors  lords,  iv  263 
Trtfllicatw,  ib  310 
Trithin^,  i  116 
Triverbial  days,  iii  424 
Trover  and  conversion,  action  of,  ib  15S 
Truce,  breakers  of,  iv  60 
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TmM,  oonienraton  of,  It  00 

Trusts, 

where  oofninble,  iii  431 

curtesy  of,  dec.  are  estates  in  equity,  ii  127  m 

wife  not  eutitled  to  dower,  out  of  estate,  ib 
132  n 

to  preserve  contingent  remainders  in  oopy- 
nold,  unnecessary,  ib  171  n 
Trustee,  in  default  of  heirs  to  eetim  qm'truBi 
deceased  holds  for  own  benefit,  ib  246  n 

execution  by  statute,  of  uses  of  estates  in,  ib 
335a 

derises  in  trust,  ib 

how  statute  for  execution  of,  evaded,  ib  336  n 

use  executed  by  the  statute,  ib  n 

when  trust,  merged  in  legal  estate,  16  337  n 

of  chattels  real  or  personal  in  lemaindert  t6 
398  n 
Tub-man,  in  the  exchequer,  iii  28 
Tumultuous  petitioning,  i  143  ir  147 
Turbary,  conunon  of,  ii  34 
Turnips,  stealing,  iv  233 
Turnpikes,  see  Hoad,  destroying  of.  It  146 
Tvtor,  i  460 

Twelve  tables,  laws  of,  i  80 
Two  witnesses,  when  necessary,  iii  370  ir  356 
Tvranny,  i  126  133 
Ubiquity  of  the  king,  i  270 
Umpire,  iii  16 

Unanimity  of  juries,  iii  376  iv  414 
Uncertainty  of  the  law,  iii  326 
Uncore  prist,  ib  303 
Under-sheriff,  i  345 
Underwood,  stealing,  iv  233 
Union,  articles  of,  i  96 

of  Great  Britain,  i  96  iv  ,427  440 
United  States  of  America,  their  sepnntion  from 

England,  i  109  n 
Unities  of  joint  estates,  ii  180 
Untvertitatetj  i  469 
University,  ib  471 

burgesses  of,  i  174 

chancellor  of,  his  certificate,  iii  335 

courts  of,  iii  83  iv  277 

right  of,  to  popish  advowsonSt  iii  250 

study  of  the  law  in,  i  26 
Unknown  persons,  larceny  from,  iv  236  350 
Uses,  u  137  271  327  iii  52  iv  427  420  430 

covenant  to  stand  seised  to,  ii  338 

deeds  to  lead  or  declare,  ii  339  363 

statute  of,  ii  332  iv  430 
Usurpation  of  advowson,  iii  242 

franchises  or  offices,  iii  262 
Uaun  fnaritimaj  ii  458 
Usury,  ii  454 

laws  relative  to,  ib  463  n 

bond  securing  purchase-aoney  of  fimign 
estate,  t6  464  n 

offence  of,  iv  116  156 
UnufruUiu,  ii  327 
Uurimu  frater,  ii  232 
Uttering  false  money,  iv  89  90 

forged  notes  what,  iv  248  n  250  a 
Vacancy  of  the  throne,  i  211  213  214 
Vacarius,  Roger,  ib  18 
Vacating  records,  iv  128 
Vacations,  iii  276 
Vadium  mortiaan,  ii  157  * 

vivum,  ib  157 
Vagabonds,  iv  169 
Vasrants,  iv  170  and  n 

idle  and  disorderly  penoos»  A 

rogues  and  vagabonai,'il 


Vagrants,  inoenilibto  yogm,  ir  IID 

harbouring,  ib 
Valor  bmMonaH,i28S 

marilagu,h  70  B8 
Valuable  oonsideratioos,  ib  HSFI 
Valvasois,  i  403 
Vassal,  ii  53 
its  etymology,  ii  53  n 
not  protected  by  magna  chaitn,  A  93  m 
lord  seized  damages,  recovered  by,  il  94  ■ 
last  claim  of  villemai^,  ib  96  n 
Vflicrv /saos,  writ  of,  iii  353  app  6  II  if  316 

351  app3 
Ventre  tfuptdendo,  writ  dc,  i  456 

sa  fiMrr,  children  in,  16 130 
Venue,  iii  294 
when  changed,  «6  204  384 
local  in  action  against  magiitnte,  i  354  n 
in  criminal  cases,  iv  303, 4 
where  offence  oomn 
summated,  ib  305  n 
in  county,  where  defendant  1 

»6n 

in  adjaoent  county,  ib  n 
in  any  county,  ib  n 
when  offence  on  boundaries  of  eoan- 

ties,»6n 
when  offence  on  hi^  teas,  aft  « 
when  offence  beyond  Man,  all  n 
Verberation,  iii  120 
Verderors,  ^  71  72 
Verdict,  t&  377  450  iv  360  app 
felse,  iii  402  iv  140 
in  action,  indictment  on,  iv  308  n 
Veige  of  the  court,  iii  76 
Veit,  venison,  and  covert,  injarien  lo,  iU  71 
Vested  legacy,  ii  513 

remainder,  ii  168 
Vicar,  i  387  see  Cleigy 
his  power  and  duty,  i  387  n 
rij^ts,  &c.  ingenenl,  ib  387 
vicarages,  when  established,  i  387  iv  498 
when  presentation  to  paxaonage  dissolves  vi* 

oarage,  i  366  n 
of  rector  and  vicar  lo  same  benefice,  ak386  n 
vicarage  derived  out  of  parsonage,  ib  387  n 
vicarages,  date  of  their  estahiishmsBt,  ib  a 
no  vicar  where  benefices  not  sf^ropnate^ 

i&388n 
age,  dec.  required  for  admisaion  to  deneaa^ 

orders,  t6  n 
•batiaot  of  acts  enfivdng  reaidenee  of  dar- 

j^T)  >6  392  n 
falsing  funds  to  build  or  repair,  6m»  pi 

age-nouae,  ib  n 
flhaplaina,  number  the  king  and  eaoh  1 

man  may  have,  ib  n 
oeesion  and  lapse  by  institution  to  1 

living,  1:6  n 
commendams  to  bishops,  ^  393  n 
when  bishop  may  refuae  to  aooepi  i 
tion,  ibn 
Vicarial  tithes,  i  388 
Vice-sdmiraltyoouxts,  iii  60 
Vicinage,  conunon  becaoaa  0^  ii  19 
Vicont»l  wriU,  iii  238 
FuiairMt,i403 
View  by  jurors,  iii  368 
Vai,  i  114 
Villein,  ii  92  93 
in  gross,  t&  93 
ngaidant,aft 
services,  ib  61 
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Villein  socage,  ii  61 98 

Villenage,i6  89  92 

piml«ced,i»Q8 

pore,  ^  61  90 
VDleBOOfl  judgnent,  iw  136 
Vmeulo  mairinumuf  diToroe  a,  iii  94 
Viner,  Mr,  his  institation,  i  87 
Violating  the  queen,  &.c  i  283  ivSl,  aae  B^pe 
Violent  pretomption,  iii  371 
Viige,  tenant  by,  ii  146 
Visoount,  i  398 

Visitation,  books  of  heralds,  iii  10ft 
Visitor,  i  480 

of  cirU  corporationsi  s6  461 
collets,  ib  4S2 
hospitals,  ih 
Vune,  ill  294  iv  350 
Vivo  vadio,  estate  w,  ii  157 
Vwr  dirtf  oath  of,  iii  332 
Voluntaxy  escape,  ib  415  ir  130 

jurisdiction,  iii  66 

manslaughter,  ir  191 

oaths,  ib  137 

waste,  ii  881 
Vouchee,  in  recoveriee,  ii  366  350  tspp  5 
Voucher,  iii  300 

Voucher,  in  recoveries,  ii  356  app  6 
Vulgaris  purgatiOf  Vf  342 
Wager  of  battel,  ui  337  339  app  3  iv  346  484 
law,  iii  341  iT  414  424 

on  races  when  yoid,  dec.  ib  173  and  n 
Wagering  policies,  ii  460 
Wages  of  members  of  pvUamaat,  i  174 

of  semuita,  ib  486 
Waifs,  ib  297 
Wainage,  ir  370 
Wales,  i  93  iy  427  431 

courts  of,  iii  77 

part  of  England,  196 

prince  of,  i6  223 
compassing  and  magining  liis  death,  i& 
223iT76 

princess  of,  i  223 
violating  her,  ib  223  iv  81 

renue  in  enviiuU  OMOs  in,  it  9(H 
Wandering  soldiers  and  mariners,  iv  165 
Want,  iv  31 
War  and  peace,  right  of  making,  i  257 

articles  of,  ib  415 

levying  against  the  king,  iv  81 
Warlike  stores,  embeizlementof,  ir  101  and  n 
Ward  by  constables,  dec.  i  356  ir  292  486 
Wards  and  Ureries,  court  of,  iii  256 
Wardship  in  chiralry,  ii  67  ir  416 

copyholds,  ii  97 

socage,  ii  87 
Warehousemen,  law  relatire  to,  t6  451  n 
Warrant,  i  137  ir  290 

of  attorney,  to  confess  judgment,  iii  307 
Warrantia  Chartaef  ib  300 
Warranty  of  chattels  personal,  ii451 

goods  sold,  iii  166 

lands,  ii  300  app 
Warren,  beasts  and  fbwb  of,  ii  38 

robbery  of,  ir  236 
in  disguise,  ir  144 
Waste,  see  Landlord  and  Tenant,  ii  281  iii 
223 

how  prerented  in  ^^^^f  iii  436 

impeachment  of,  ii  283 

lands,  t6  14  90  , 

who  may  commit,  iii  223  n 

who  may  bring  action  of,  ik  284  n 


Waste,  modam  farm  of  action  far,  iii  826  n 

writ  of,  t6  227 

by  fire,  ib  886  a 

lord  may  by  cusfeon  grant  to  hold  as  copy- 
hold, li  96  n 

equity  will  restrain  malicious  waste,  i(  185  n 

by  tenant  for  Ufa  catting  timber,  ib  288  a 

power  of,  ib  263  n 
Watch,  i  356  ir  292  426 
Watchman,  hia  duqr  on  arrest,  ir  896  a 
Water,  ii  14 
Watercourse,  right  to,  i6  19  n  403  n 

action  for  injuries  to,  iii  816 

offences  as  to,  ir  167 
Watermen  orerloadinff  their  boats,  ir  198 

plying  on  Sunday,  a>  64  a 
Water-ordeal,  ib  348 
Waya,  ii  35 

and  means,  committee  of,  i  307 

disturbance  of,  iii  241 

in  what  right  claimed,  dec.  ii  35  b 

mode  of  using  way  by  grant,  ib  n 

way  by  custom,  t6  n 
l^  necessity,  ib  n 
by  express  reserration,  ib  a 
Weigbts  and  measures,  i  274  ir  275  878  484 

false,  ir  157 
Weregild,  ir  188  313  413 
Wells,  property  in,  ii  5 
Wett'Saimm-hg^  i  65  iv  412 
Whart8,i264 

Wharfingers,  laws  relstire  to,  ii  451  a 
Whipping,  ir  372  377 
While  rents,  ii  42 
Whole  blood,  16  887 
Widow's  clmber,  ib  $16 
Wife,  i  433 

battery  of,  iii  140 
WiU.  defect  of,  i6  80 

estates  at,  ii  145 

of  the  lord,  ib  95  147 

ricious,  ir  81 
WiIIsandtestaments,u  11 12373489489ir430 

and  testaments,  of  title  by,  in  general,  ii  373 
489499. 

at  what  age  party  may  make,  ib  497  n 

by  idiots,  dec.  ii  497 

fnud  on  testator,  ifr 

by  feme-covert,  ib  375  497,  8 

what  words  in,  pass  fee  simple,  ib  109  n 

neglect  of  surrender  to  uses,  aided,  ib  369  n 

execution  of,  according  to  statute,  ib  376  n 

attestation  of,  ib  377  n 

witness  haring  interest,  how  admitted  to 
jMOWe,  i6n 

witness  to,  may  prove  testator  insane,  ib 
378n 

estates,  though  not  so  derised,  chargeable 
with  debts,  ib  n 

when  lands  acquired  subsequent  to»  pass  by, 
ibn 

death  of  devisee  before  testator,  effect  of,  ib 
379n 

effect  to  be  given  to  intention  of  testator,  ib 

same  estate  twice  devised  in  same,  ifr  381 
<    heir  disinherited  only  by  plain  intention,  ib 

cross  remainders  in,  i6  n 

rule  as  to  implications  in,  ib  382  n 

bequest  of  cnattels  real  or  personal  in  re- 
Boainder,  ib  397  n 

bequests  in  ioint-tenancy  and  tenancy  ia 
eommon«  ib  399  n 

codicil  annexed  to  will  or  aot,  ib  500  a 
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Willi,  ioeompleto  writiiig,  when  may  be  ralid 
wiU.  ii  501  n 

cancellation  by  tesUtor,  ib  602  n 

revocation  of,  ib  376  n  378 

by  posterior  will,  ib  602  n 

infant  sole  executor,  ib  603  n 

proof  of  per  Uttet,  what,  ib  n 

of  soldiers  and  seamen  exempt  from  etanp- 
duty,  i  417  n 

ecclesiastical  Joriadiction  in,  iii  95  n 

jurisdiction  of,  equity  in,  ib 

old  wills,  proof  of,  iii  367  n 

forxery  of,  iv  248  249  n 
Wincnester  measure,  i  274 
Window  tax,  i6  325 
Windows,  see  ancient  Lights,  Nttiaance 

obstruction  of,  legal  or  ulegal,  ii  408 
Wine,  adulteration  of,  iv  162  and  n 

licences,  i  288 
Witchcraft,  iv  60436 
Withdraw&iK  from  allegiance,  ib  67 
WUhemam,  lii  129 146  413 
Witnesses,  ib  369 

for  prisoners,  iv  350  441 

tampering  with,  t6  126 

their  expexlses,  iii  360  iv  362 

to  deeds,  ii  307 
wills,  ift  501  376  377  n 

trial  by,  iii  336 

two,  where  necessair,  ib  370  iy  860 

must  answer,  though  it  subject  them  to  ac- 
tion, i  87  n 

when  huaband  and  wife,  not  to  be  for  each 
other,  i6  443  n    ' 

when  fiee  fix>m  arrest,  iii  280  n 

number  in  one  subpoana,  ib  369  n 

oath  of,  tin 

who  are  competent  to  be^  A  n  ^ 

answering   questions  disgracing  them,  A 
370  n 

bound  to  disclose  secrets,  ib  n 

in  equity  one  insufficient,  i6  371  n 

examinra  on  interro^tories,  ib  383  n 

commission  to  examine,  ib  438  n 

recognisance  to  give  eridence,  ir  S96b 


Wtttmo-fsmoCc,  i  148  It  412 
Women,  appeals  by,  ir  434 

children,  stealing  or  aedoctioB  o^  A  S09 

jury  of,  iii  362  IT  395 

punishment  of,  for  high  traaean,  aft  83  ■ 

liable  as  rioters,  iblA6n 
Woodmote,  court  of,  iii  71 
Wood-stealing,  iv  233 
Wool,  dec.  transporting,  A  128  154  sada 
Words,  action  for,  iii  123,  see  Stands 

costs  in  actions  for,  iii  400 

treasonable,  ir  79 

in  law,  how  expounded,  i  50  n 

of  statutes  must  prevail,  i  81  88  a 
Workhouse,  iv  371 
Wounding,  iii  121  iv  216 
Wreck,!  291  iu  106 
Wrecks,  plundering,  ir  339  304 
Writ,  iu  272 

close,  ii  346 

of  election  to  pariiament,  i  177 
peerage,  i  400 

^  tent,ii346 

nts,  forms  of,  iii  51  183  273  iv  437 
Writing  of  a  deed,  ii  307 

treason  by,  iv  80 
Writings,  stealing  of,  ib  234 
Written  conveyances,  ii  297 

evidence,  iii  368 
Wrongs,  i  122 

private,  iii  2 

public,  iv  1 
Year,  see  Time,  ii  140 

and  day,  in  appeals  of  death,  iv  31533$ 
continual  claim,  iii  175 
copyhold  forfeiture,  ii  284 
esinya,i297 
linea,  ii  354 
murder,  iv  197  306 
wrecks,  1292 

day  and  waste,  ii  852  ir  385 
Year  Books,  i  72 
Years,  estates  for,  ii  140 
Yeomen,  i  406 
Yoik,  eostom  of  tlie  pioviaee  of,  ii  5U 
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